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PREFACE  TO  THE  SEVENTH  EDITION. 


IN  bringing  out  this  Edition  more  than  usual  labour 
has  been  required,  by  reason  of  the  necessity  of 
setting  out  under  the  several  headings  the  effect 
of  the  Arbitration  Act,  1889  (52  &  53  Viet.  c.  49). 

This  Statute  deals  with  the  whole  subject  of 
Arbitration,  and  though,  for  the  most  part,  it  sub- 
stantially re-enacts  and  simplifies  the  old  law,  each 
clause  of  the  Act  demanded  very  careful  considera- 
tion. 

Mr.  FRANCIS  RUSSELL,  the  Author  of  this  Work, 
died  in  the  month  of  May  last,  but  the  preparation  of 
the  whole  Book  for  the  press  had  been  completed  by 
my  father  and  myself  together  shortly  before  his  last 
illness.  It  is  hoped,  therefore,  that  it  may  merit  and 
meet  with  as  favourable  a  reception  as  has  been 
accorded  to  the  other  Six  Editions. 

HERBERT  RUSSELL. 

2,  PAPER  BUILDINGS,  TEMPLE, 
July,  1891. 


EXTRACT  FROM  THGE 

PREFACE  TO  THE  FIRST  EDITION. 


THE  present  treatise  is  divided  into  three  parts. 

In  the  second,  or  principal  part,  the  author  has  endea- 
voured to  set  forth  an  exposition  of  the  law  of  arbitration,  so 
far  as  it  concerns  the  arbitrator's  powers  and  duties,  and  to 
arrange  it  so  as  to  show  him  how  he  may  best  exercise  the 
one  and  perform  the  other.  It  treats  also  of  the  privileges  and 
liabilities  of  an  arbitrator. 

To  these  objects  the  inquiry  was  originally  intended  to  have 
been  confined ;  but  as  the  arbitrator's  functions  vary  materially 
with  the  varying  terms  of  the  submission  to  reference,  it  was 
found  incumbent  to  enter  into  a  more  detailed  investigation 
respecting  the  submission :  and  the  result  of  that  research,  so 
far  as  it  primarily  affects  other  parties  than  the  arbitrator,  has 
been  prefixed  in  the  first  or  preliminary  part,  in  the  hope  of 
assisting  parties  to  select  that  mode  of  arbitration  best  suited 
to  their  particular  circumstances. 

The  third  part,  respecting  the  effect  of  awards,  and  the 
modes  of  enforcing  and  setting  them  aside,  was  added  from  a 
desire  to  make  the  work  in  a  measure  complete  as  a  treatise 
on  awards,  as  well  as  on  arbitrators.  Unfortunately,  this  part 
of  the  subject  has  far  exceeded  the  contemplated  limits. 

A  variety  of  Precedents  and  of  Forms  of  Proceedings 
relating  to  Arbitration  has  been  subjoined  in  the  Appendix 
of  Forms. 

In  this  Appendix,  for  the  sake  of  convenient  perusal  and 
selection,  a  large  number  of  clauses  capable  of  being  bene- 
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ficially  introduced  into  submissions  is  collected  together  under 
Form  I.*  so  with  regard  to  awards,  clauses  showing  the  modes 
of  awarding  on  a  great  variety  of  matters,  are  all  comprised 
under  Form  LXXIII.t  the  first  under  the  head  of  awards. 
There  are  also  contained  forms  for  proceedings  as  to  references 
respecting  the  compensation  to  be  paid  to  persons  whose  lands 
are  taken  under  the  authority  of  Parliament  for  the  purposes 
of  a  Railway  or  other  Public  Undertaking. 

For  many  forms  in  the  Appendix  the  Author  has  to  express 
himself  indebted  to  the  kindness  of  legal  friends,  and  to  the 
courtesy  of  the  officers  of  the  courts  of  law,  and  more  particu- 
larly of  Mr.  Hill  and  Mr.  Kemp,  of  the  Rule  Office  of  the 
Court  of  Queen's  Bench ;  and  he  wishes  especially  to  acknow- 
ledge his  obligations  to  Mr.  P.  W.  Rogers,  of  the  Registrar's 
Office  of  the  Court  of  Chancery,  for  affording  him  much 
valuable  information  on  points  of  Chancery  practice,  and  for 
furnishing  him  with  various  forms  used  in  Chancery  in  proceed- 
ings connected  with  arbitrations. 

Recent  legislation  having  so  widely  enlarged  the  field  of 
arbitration,  especially  by  means  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  the  Railways  Clauses  Consolidation  Act, 
1845,  the  Companies  Clauses  Consolidation  Act,  1845,  and  the 
Public  Health  Act,  it  has  been  thought  advisable  to  add,  in 
a  further  Appendix,  the  arbitration  clauses  of  those  Acts,  and 
the  other  principal  Statutes  and  sections  of  Statutes  relating 
to  Arbitration. 

*  Page  717.  t  Now  LXHL,  at  p.  760. 
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OBJECT  OF  THE  TREATISE. 


THE  principal  object  of  this  treatise  is  to  assist  an  arbi-  Object  of  the 
trator  in  ascertaining  what  are  his  particular  powers  and 
relative  duties,  and  how  he  may  best  exercise  the  one  and 
perform  the  other.  As  ancillary  thereto,  the  nature  of  a 
submission  to  arbitration,  and  the  effect  of  an  award,  are 
fully  considered. 


R. — C. 


PART  THE  FIRST. 


THIS  first  part,  which  is  introductory  to  the  main  ohject  of 
contents  of  this  work,  namely,  the  exposition  of  the  duty  of  an  arbi- 
the  first  part.  (ra^-or>  js  oceupied  with  the  consideration  of  the  agreement 
by  which  parties  agree  to  submit  their  differences  to  the 
decision  of  an  arbitrator.  An  agreement  of  this  sort  is 
termed  a  submission  to  arbitration  ;  or,  more  simply,  a 
submission.  A  preliminary  inquiry  into  its  nature  is  neces- 
sary, since  it  is  the  submission  alone  that  invests  the 
arbitrator  with  authority,  defines  his  duties,  and  is  the 
foundation  of  all  his  proceedings.  The  several  chapters, 
therefore,  of  this  part,  are  employed  in  investigating  what 
matters  may  form  the  subject  of  a  submission,  who  may  be 
the  parties  to  that  contract,  and  what  are  the  various  modes 
of  effecting  it. 

It  is  necessary  here  to  observe  that  by  several  acts  of 
parliament  a  party  may  be  compelled  to  submit  to  arbitra- 
tion ;  in  such  cases  the  submission  cannot  strictly  be  termed 
the  agreement  of  the  parties. 


CHAPTER  I. 

WHAT  MATTERS  MAY  BE  REFERRED  TO  THE  DECISION  OF 
AN  ARBITRATOR. 

IN  this  chapter  it  is  proposed  to  consider  what  are  the  subjects       PAET  *• 

on  which  an  arbitrator  may  be  called  upon  to  award.     The  — — — 

first   section  enumerates   the  civil   interests   over  which  his  the  first 
jurisdiction  may  be  extended;  the  second  section  discusses  ckaPter- 
the   propriety   of   submitting   to   his   decision   matters   and 
proceedings  of  a  criminal  character. 


SECTION  I. 

MATTERS    AFFECTING    THE    CIVIL    INTERESTS   OF   THE    PARTIES. 

I.  Civil  rights  of  the  parties^ — All  matters  in  dispute  con- 
cerning any  personal   chattel   or  personal  wrong  may  be  — — 
referred  to  the  decision  of  an  arbitrator  (a).     Thus  breaches  concerning- 
of  contracts  generally,  breaches  of  promise  of  marriage  (b),  chattels^ 
trespass,  assaults,  charges  of  slander  (c),  differences  respecting  personal 
partnership  transactions  (d},  or  the  purchase    price  of  pro- 
perty (e),  and  questions  relating  to  tolls  (/),  or  the  right  to 
tithes  (#),  may  all  be  the  subjects  of  a  reference. 

According  to  the  old  authorities,  debts  which  were  termed  Debts  certain, 
certain,  such  as  debts  on  bond,  or  arrears  of  rent  under  a 

(a)  Bac.  Ab.  Arb.  A. ;  Blake's  110;  Wilkinson  v.  Page,  1  Hare, 

case,  6  Hep.  43;  Black.   Comm.  276;  Waters  v.  Taylor,  15  Ves.  10. 

iii.  15,  loth  ed. ;  Baker  v.  Towns-  (e)  Bound  v.  Hatton,  2  Dowl. 

hend,  1  Moore,  120;  S.  0.  7  Taunt.  N.  S.  446. 

422.  (/)  Allen  v.  Milner,  2  0.  &  J. 

(/>}  16  Ed.  IV.  2,  pi.  6.  47.    ' 

f cj  Linch  v.  Dacy,  1  Keb.  848.  (</)  Prosser  z\  Goringe,  3  Taunt. 

(»/)  Hewitt  v.  Hewitt,  1  Q.  15.  -|-_vi. 

B2 


WHAT  MAY  BE  REFERRED. 


PART!. 

CH.  I.  8.  1. 


Real  pro- 
perty. 


Questions  of 
law. 


Actions  at 
law  and  suits 
in  equity. 

Judgments. 


lease,  could  not  be  referred  alone  (h},  though  they  might  he 
when  joined  with  other  matters  which  were  uncertain  (/). 
This  ancient  principle,  however,  has  been  long  of  little,  if  of 
any,  practical  importance  (&). 

There  was  a  great  jealousy  formerly  in  allowing  questions 
respecting  the  title  to  real  property  to  be  determined  by 
arbitration,  though  it  was  held  even  then,  that  an  arbitrator 
might  direct  a  feoffment  or  release  of  lands  (/).  But  at  the 
present  day  it  is  clear  that  a  partition  of  the  lands  of  joint 
tenants  (w),  or  tenants  in  common  (n),  may  be  made  by  an 
arbitrator ;  and  that  settlements  of  disputed  boundaries  (o),  of 
questions  between  landlord  and  tenant  respecting  waste  (j)}, 
of  title  to  land  by  devise  (q},  and  of  title  to  land  in  general  (r), 
may  all  now  be  effected  by  arbitration. 

Pure  questions  of  law,  as,  for  instance,  in  old  times  a  de- 
murrer, maybe  referred  to  the  decision  of  an  arbitrator  (s). 
So  he  may  be  called  upon  to  determine  the  liability  of  a  party 
on  a  promissory  note  (t),  or  to  put  his  construction  on  an  act 
of  parliament  (u),  or  on  the  effect  of  a  will  (x). 

All  actions  at  law  and  in  equity,  excepting  perhaps  actions 
upon  penal  statutes  by  common  informers  (y),  may  be  deter- 
mined by  arbitration. 

Parties  may  refer  to  arbitration  whether  a  judgment  has 
been  properly  obtained,  whether  it  has  been  satisfied,  or 
whether  it  is  void  or  erroneous  (z). 


(A)  Eolle,  Ab.  Arb.  E.  1,  2,  4; 
Bac.  Ab.  Arb.  A. ;  Com.  Dig.  Arb. 
D.  3 ;  Morris  v.  Creach,  1  Lev.  292. 

(0  Com.  Dig.  Arb.  D.  3 ;  Eolle, 
Ab.  Arb.  B,  3,  5,  6.  See  Lud- 
dington  v.  White,  Styles,  350. 

(6)  See  Godfrey  v.  Godfrey,   2 
Mod.  303. 

(7)  3  Black.  Com.  15,  15th  ed. ; 
Com.  Dig.  Arb.  D.  3 ;  Eolle,  Ab. 
Arb.  B.  14,  E.  2,  F.  9,  K.  15,  Y. ; 
Marks  v.  Marriott,  1  Ld.  Eaym. 
114. 

(m]  Knight  v.  Burton,  6  Mod. 
231. 

(?i)  Johnson  v.  Wilson,  Willes, 
248. 

(o)  Taylor  v.  Parry,  1  M.  &  G. 
604. 


(p]  Hunter  v.  Bice,  15  East, 
100. 

(q)  Downs  v.  Cooper,  2  Q.  B. 
256. 

(r)  Doe  d.  Morris  v.  Eosser,  3 
East,  15. 

(s]  Ching  v.  Ching,  6  Ves.  281  ; 
Young  v.  Walter,  9  Yes.  364; 
Matthew  v .  Davis,  1  Dowl.  N.  S. 
679. 

(t}  Wilkinson  v.  Page,  1  Hare, 
276. 

(M)  Price  v.  Hollis,  1  M.  &  S. 
105. 

(a;)  Steff  v.  Andrews,  2  Madd.  6. 

(V)  Stat.  18  EHz.  c.  5. 

(z)  Barry  v.  Grogan,  16  W.  B. 
727. 


CIVIL  INTERESTS.  ( 

The  reference  of  an  action  may  be  made,  by  consent,  at     Jf  Af  TSI'1 
common  law  at  any  stage  of  the  proceedings  from  the  issuing  =r-r — -  — — 
of  the  writ  (a)  to  the  trial  at  Nisi  Prius  (b)  ;  sometimes  even  action  at  Com  - 
after  verdict  (c).     Contingent  damages  on  a  demurrer  might  n 
have  been  referred  equally  with  damages  on  the  issues  in 
fact  (d). 

When  the   subject  matter  is  clearly  illegal,  no  binding  Not  matters 
award  can  be  made. 

Thus,  when  a  bill  of  exchange  was  accepted  for  a  sum 
awarded  due  on  illegal  stock- jobbing  transactions,  the  arbi- 
trator to  whom  it  had  been  indorsed  was  held  not  entitled  to 
sue  upon  it  (e) . 

But  where  transactions  between  parties  have  been  closed  Illegal  items 
by  a  general  award  apparently  good,  the  courts  have  refused  u 
to  reopen  them  on  a  suggestion  that  some  illegal  item  has 
been  admitted  in  account  (/). 

The  future  conduct  of  parties  with  respect  to  the  enjoy-  Future  use 
ment   of  property,   in   matters   beyond   the   power  of   any  ° 
court  to  prescribe,  is  often  submitted  to  the  regulation  of  an 
arbitrator.     Thus,  an  arbitrator  has  been  called  upon  to  set 
out  what  road  one  of  the  contending  parties  should  have  over 
certain  lands  (</),  to  determine  with  respect  to  such  things  as 
a  pump,  a  yaid,  a  doorway,  a  hedge  and  ditch  (//),  a  flue,  a 
watercourse,  or  a  waterspout  (/),  how  they  shall  in  future  be 
enjoyed  and  used,  and  even  to  say  generally  what  shall  be 
done  by  the  parties  respecting  the  matters  in  dispute  (k). 

Parties  may  also  agree  to  refer  to  arbitration  any  future  Future 
differences  between  them,  though  none  at  present  exist  (/). 

ii.  Matters  referred  under  Arbitration  Act,  1889.] — This 
Act  (/) ,  which  repeals  the  arbitration  clauses  of  the  Common 
Law  Procedure  Act,  1854,  and  of  the  Judicature  Acts,  1873 

(a)  Rogers  v.Dallim  ore,  GTaunt.       2  B.  &  P.  371,  and  Wattsv.  Brook, 
111;  Wynne  v.  Edwards,  ID.  &L.      there  citocl.     See  Miller  v.  Eobe, 
976.  3  Taunt.  461. 

(b)  Allenby    v.    Proudlock,    4          (y)   Allonby    v.    Proudlock,    4 
Dowl.  54.  Dowl.  54. 

(c)  Thompson  v.  Jennings,   10  (A)  Boodle  v,  Davis,  3  A.  &  E. 
Moore,  110.  200. 

(d)  Cooper  v.  Langdon,  9  M.  &  (/)  Ross  v.  Clifton,  9  Dowl.  356. 
"VV.  60.  (/,-)  Wrightson  »•.  Bywater,  3  M. 

(e)  Steers  v.  Lashley,  6  T.  R.  61.  &  W.  15)9. 

(./')  Wohlenberg  v.  Lageman,  6  (/)  Arbitration  Act,  1889,  £2  & 
Taunt.  250.  See  Aubert  v.  Maze,  53  Viet.  c.  49,  s.  27. 


WHAT  MAY  BE  REFERRED. 


Public  and 
private  rights 
by  statute. 


Inclosing 
commons,  &c. 


Commuting 
tithes,  &c. 


Price  and 
compensation 
for  lands 
taken  for 
undertakings 
of  a  public 
nature  or 
injured 
thereby. 


and  1884  (except  s.  8  of  this  latter),  provides,  by  s.  14,  that 

in  any  causes  or  matters : 

If  a  "prolonged  examination  of  documents"  or  a  "scientific 
or  local  investigation"  is  necessary;  or  "if  the  question 
in  dispute  consists  wholly  or  in  part  of  matters  of 
account," 

the  Court  or  a  judge  may  order  the  reference  of  the  "whole 

cause  or  matter,   or   any   question  or  issue  of  fact  arising 

therein." 

The  subject  will  be  considered  later  (/»). 

in.  Matters  referred  under  other  statutes. — It  often  happens 
that  private  persons  cannot  deal  with  their  respective  interests 
in  lands  as  they  wish  and  as  is  desirable,  in  consequence  of 
the  disability  to  contract  of  some  other  parties  interested,  or 
of  some  public  right  affecting  the  property  and  preventing 
any  alteration  in  it.  The  authority,  therefore,  of  parliament, 
which  can  bind  every  one,  and  which  alone  can  engage  for 
the  public,  is  frequently  sought  to  authorise  the  submission 
to  arbitration  of  all  the  interests  concerned,  public  as  well  as 
private. 

Thus,  under  the  sanction  of  an  act  of  parliament,  the 
inclosing  of  commons,  the  allotment  of  lands,  the  deter- 
mining compensation  for  rights  of  common,  the  setting  out 
public  roads,  the  commuting  tithes,  the  defining  boundaries, 
and  the  otherwise  modifying  public  and  private  interests,  are 
frequently  effected  by  an  award  («). 

Modern  statutes  have  greatly  enlarged  the  class  of  cases 
which  may  be  or  which  must  be  determined  by  arbitration. 
Where  any  lands  are  authorised  by  any  act  of  parliament  to 
be  taken  for  undertakings  of  a  public  nature,  the  Lands 
Clauses  Consolidation  Act,  1845,  provides  that  in  case  the 
promoters  of  the  undertaking  and  the  party  interested  in  the 
lands  cannot  agree,  when  the  compensation  claimed  or  offered 
shall  exceed  fifty  pounds,  the  latter  may  claim  to  have  the 
amount  of  compensation  due  to  him  determined  by  arbitrators 
according  to  the  provisions  of  the  act  (o). 


(m)  P.  I.  ch.  3,  s.  6,  d.  10. 

(n]  Johnson  v.  Hodgson,  8  East, 
38;  B.  v.  Nockolds,  1  A.  &  E. 
245 ;  Doe  d.  Harris  v.  Saunder, 


5  A.    &  E.  664;   Willoughby  v. 
Willoughby,  4  Q.  B.  687. 

(o)  8  &  9  Viet.  c.  18.     See  Ap- 
pendix of  Statutes. 


CIVIL  INTERESTS. 
Differences  as  to  the  price  of  lands  resold  by  the  pro-       PABT  I', 

»  en.  i.  s.  1. 

motersQ?),  and  the  compensation  by  reason  of  interests  in  - 
land  being  injuriously  affected  by  the  works  (q),  may  be 
determined  in  like  manner. 

These  provisions  have  been  extended  to  the  case  of  railways  Railways. 
by  the  special  enactments  of  the  Railways  Clauses  Consoli- 
dation Act,  1845  (r),  by  which  compensation  for  lands  taken 
or  used  for  the  construction  of  any  railway,  or  injuriously 
affected  thereby,  may  be  determined  according  to  the  mode 
pointed  out  in  the  last-named  statute.     They  have  also  been  Markets  and 
made  applicable  for  ascertaining  the  amount  of  compensation   *irs' 
for  lands  authorized  to  be  taken  or  used  under  the  provisions  docks,  and 
of   any  act  for  making  markets  and  fairs  (.$•),  or   harbours,  ^Ta' 

,,,.,,  '  Waterworks. 

docks,  and  piers  (t),  or  waterworks  tor  supplying  towns  with  improvc. 
water  (u),  or  improvements  in  towns  (x),  or  cemeteries  (y)  ;  mentsin 
and  also  for  the  lands  taken,  and  the  damages  caused  to  any  ' 


lands,  by  proceedings  under  the  Act  to  facilitate  the  Drainage  Drainage. 
of  Lands  in  England  and  Wales  (2)  . 

The  amount  of  compensation  is  in  many  cases,  under  the  ^^llc  Healtn 
Public  Health  Act,  1875,  to  be  settled  by  arbitration  (a).   So,  Housing  of 
also,  under  the  Housing  of  the  Working  Classes  Act,  1890  (b).  classes  Actf 
Railway  companies  also    may   refer    any  disputes  between  Railway 

themselves  that  they  might  settle  by  agreement  (c}  .     Differ-  CA' 

J  .    ,J  ^  '  Agreement 

ences  arising  on  an  agreement  giving  one  railway  company  for  running 
running  powers  on  certain  terms  over  the  line  of  another  **" 
may,  it  seems,  be  thus  referred  (d). 

The  amount  of  compensation  for  injuries  to  mines  caused  Injuries  to 
by  any  railway  (e),  and  disputes  respecting  the  sufficiency  of 

p]  8  &  9  Viet.  c.  18,  s.  130.  (y)  10  &  11  Viet.  c.  65,  s.  6,  tho 

q]  8  &  9  Viet.  c.  18,  s.  68.  Cemeteries  Clauses  Act,  1847. 

r)  8  &  9  Viet.  c.  20,  ss.  6,  44;          (z)  10  &  11  Viet.  c.  38,  ss.  10 

Clarence    Eailway    Company    v.  and  11. 
Great  North  of    England   Kail-          (a)  38  &  39  Viet.  c.  55. 
way,  13  M.  &  W.  706.  (b)  53  &  54  Viet.  c.  70.     This 

(s)  10  &  11  Viet.  c.  14,  s.  6,  the  Act  repeals  the  Artizans'  Dwell- 

Markets  and  Fairs  Clauses  Act,  ings  Acts,  38  &  39  Viet.  c.  36  ;  42 

1847.  &  43  Viet.  cc.  63  and  64  ;  45  &  46 

(<)  10  &  11  Viet.  c.  27,  s.  6,  Viet.  c.  54  ;  and,  in  part,  48  &  49 

the  Harbours,  Docks  and  Piers  Viet.  c.  72. 
Clauses  Act,  1847.  (c)  22  &  23  Viet.  c.  59. 

(u)  10  &  11  Viet.  c.  17,  s.  6,  the          (</)  Llanelly  Eailway  and  Dock 

Water-works  Clauses  Act,  1847.  Company  v.  London  and  North 

(x)  10  &  11  Viet.  c.  34,  s.  19,  Western  Eailway  Company,  L.  E. 

the  Towns  Improvement  Clauses  8  Chanc.  943  ;  on  appeal,  L.  E.  7 

Act,  1847.  App.  Cas.  550. 

(e)  8  &  9  Viet.  c.  20,  s.  81. 


WHAT  MAY  BE  REFERRED. 


PAET  I. 

CH.  I.  8.   1. 

Fitness  of 
locomotives. 

Danger  in 
mine. 


Damage  by- 
abandoned 
railways. 


Local  Govern- 
ment Act, 
1888. 


Disputes 
between 
masters  and 
workmen. 


engines  and  carriages  to  be  run  on  any  line  by  a  stranger  to 
the  company  (/),  are  directed  by  the  Railway  Clauses  Con- 
solidation Act  to  be  settled  by  arbitration. 

The  question  whether  a  mine,  or  any  practice  in  it,  or  any 
special  rules  as  to  it,  are  dangerous,  can  be  referred  under 
the  Coal  Mines  Regulation  Act,  1887  (g). 

The  amount  of  compensation  due  from  railway  companies 
in  respect  of  railways  authorized  to  be  abandoned,  for  certain 
injuries  done  by  their  works,  is  to  be  settled  by  arbitration 
under  statutory  provisions  (h) . 

Under  the  Local  G-overnment  Act,  1888,  provision  is  made 
for  arbitration  as  to  adjustment  between  counties  and 
boroughs  and  other  matters  (i). 

Special  enactments  afford  peculiar  advantages  for  the 
settling  by  arbitration  differences  between  masters  and  work- 
men in  trades  or  manufactures  (&) .  The  cases  of  disputes  that 
may  be  so  settled  are  enumerated  in  statute  5  Greo.  IY.  c.  96, 
s.  2,  and  include  all  disputes  respecting  the  trade  and  manu- 
facture carried  on  by  the  parties. 


Compensation       Compensation  for  tenants'  crops,  labour,  and  improvements 
allotment!.       ^n  allotments,  must  in  case  of  dispute  be  settled  by  arbitra- 
tion (/).     So,  too,  a  single  arbitrator  is  to   decide  on  the 
compensation  for  lands  taken  for  allotments  (ni) . 


Joint- stock 
companies' 
affairs. 


County  Court 
actions. 


By  the  Companies  Clauses  Consolidation  Act,  1845,  facili- 
ties are  given  for  obtaining  an  award  on  questions  authorized 
or  directed  to  be  decided  by  arbitration,  by  any  special  act 
incorporating  a  joint-stock  company  for  the  purpose  of  carry- 
ing on  any  undertaking  (n).  The  Gasworks  Clauses  Act, 
1871,  34  &  35  Yict.  c.  41,  s.  27,  applies  these  provisions. 

The  statute  for  the  recovery  of  small  debts  and  demands 


(/)  8  &  9  Viet.  c.  20,  ss.  115, 
117. 

(g)  50  &  51  Viet.  c.  58,  ss.  42, 
47,  53.  See  Secretary  of  State  v. 
Fletcher,  18  Q.  B.  D.  339. 

(h)  13  &  14  Viet.  c.  83,  s.  25. 

(*)  51  &  52  Viet.  c.  41,  ss.  11  (6), 
32,  62. 

fife]  5  G.  IV.  c.  96;  7  W.  IV. 
&  1  Viet.  c.  67,  ss.  1,  2,  3;  8  &  9 


Viet.  c.  77,  s.  3;  8  &  9  Viet.  c.  128, 
s.  3 ;  35  &  36  Viet.  c.  46. 

(I )  Allotments  and  Cottage  Gar- 
dens Compensation  for  Crops  Act, 
1887,  50  &  51  Viet.  c.  26. 

(TO)  Allotments  Act,  1887,  50  & 
51  Viet.  c.  43,  s.  4  (a). 

(n)  8  &  9  Viet.  c.  16,  ss.  128— 
134.  See  Appendix  of  Statutes; 
see  also  P.  I.  ch.  3,  s.  7,  d.  6. 


CIVIL  INTERESTS. 

empowered  the  judge,  with  the  consent  of  parties,  to  refer  to 

arbitration  the  plaint   before  him,  together  with  all  claims  - 

within    or   without    the   jurisdiction    of   the    county  court. 

But  a  reference  of  a  plaint  affecting  title  to  land  was  held  Title  to  land. 

not  within  that  act ;  the  award  in  such  case  could  not  be 

enforced  in  the  county  court,  for  a  prohibition  would  be  granted 

to  stay  the  judge  from  proceeding  on  the  award  (o) .     The 

recent  County  Courts  Act,  1888,  51  &  52  Yiot  c.  43,  s.  104, 

and  Rule  XX.  of  the  County  Court  Rules,  1889,  provide  in 

similar  terms  for  arbitration  (p). 

iv.   Civil  proceedings  at  Quarter  Sessions.'] — Until  modern  Matters  of 
times  civil  proceedings  at   Quarter   Sessions   could  not  be  Q^^* 
referred  to  an  arbitrator  for  final  decision,  but  the  justices  Sessions, 
might  submit  the  matter  to  a  referee,  and  adopt  his  report  as 
the  foundation  of  their  judgment  (</).     Pending  an  appeal  Reference  by 
against  a  poor  rate,  the  appellant  and  the  assessment  com-  committee* 
mittee,  with  the  consent  of  the  guardians,  the  respondents,  by 
agreement  of  reference  out  of  court,  referred  to  arbitration  all 
questions  relating  to  the  rating  of  the  appellant's  premises, 
with  the  usual  powers  as  to  costs.    It  was  held  that  the  agree- 
ment of  reference  was  invalid,  and  that  neither  the  assessment 
committee  nor  the  chairman  who  signed  the  agreement  was 
liable  for  costs  awarded  to  be  paid  to  the  appellant  by  the 
other  party  (r).     Neither  could  a  question  determinable  by 
appeal  to  the  sessions  be  decided  by  an  award  on  the  mere 
agreement  of  parties  without  an  appeal.     Thus  it  was  not  p00rrate. 
lawful  for  a  party  rated  to  a  poor  rate,  and  the  churchwardens 
and  overseers  of  the  parish,  before  appeal,  to  refer  to  arbitra- 
tion the  validity  of  the  rate  (s)  ;  and  it  still  remains  unlawful 
to  do  so  on  the  simple  agreement  of  the  parties.     But  by  the 
statute  12  &  13  Yict.  c.  45,  s.  12,  after  notice  of  appeal  has 
been  given  to  the  General  or  Quarter  Sessions  against  any 
order,  rate,  or  other  matter  (except  a  summary  conviction,  or 
order  in  bastardy,  or  any  proceeding  relating  to  the  revenue 

•  (o)  9  &  10  Viet.  c.  95,  s.  77 ;  Harding,  2  Salk.  477. 

Knowlos  v.  Holden,  24  L.  J.  Ex.  (r)  Leicester  Waterworks  Com- 

223.  pany  v.  Barrow-on-Suir  Assess- 

(?>)  See  the  Appendix  of  Statutes;  ment  Committee,  4  Q.  B.  D.  18. 

see  also  P.  I.  en.  3,  s.  7,  d.  3,  p.  97.  («)  Thorpe  v.  Cole,  4  Dowl.  457, 

(7)  R.  v.  Natland,  3  Burr.  S.  C.  S.  C.  2  C.  M.  &  R.  367,  S.  C.  in 

793  ;    R.  v.  JJ.  Northampton,  2  error,  1  M.  &  W.  531. 
Bott.  pi.  93G,  S.  C.  Cald.  30 ;  R.  v. 
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WHAT  MAY  BE  REFERKED. 


PAET!. 
CH.  i.  a.  1. 


Suits  for 
divorce. 


Terms  of 
separation. 


or  post-office),  the  parties  by  leave  of  a  judge  of  the  Court  of 
Queen's  Bench  may  refer  the  matter  of  the  appeal  to  arbitra- 
tion, and  the  award  may  be  enforced  by  attachment  or  as  a 
judgment  of  the  Court  of  Quarter  Sessions.  By  s.  13  of  the 
same  act,  after  an  appeal  has  been  entered,  the  Court  of 
Quarter  Sessions,  with  the  consent  of  the  parties,  may  refer 
it  on  such  terms  as  the  court  shall  think  reasonable,  and  the 
award,  on  application  in  due  time  made  by  either  party,  may 
be  entered  as  the  judgment  of  the  sessions. 

The  court  has  prevented  parish  officers  from  levying  a  poor 
rate  by  distress  in  fraud  of  an  award  to  which  they  were  sub- 
mitting parties  (t). 

v.  Suits  in  Divorce  Courts."} — Questions  within  the  cogni- 
sance of  the  ecclesiastical  courts  have  sometimes  been  deter- 
mined by  arbitration.  It  has  been  said,  that  causes  matri- 
monial seem  not  arbitrable,  because  marriage  ought  to  be  free, 
and  religion  disallows  the  severing  those  whom  the  church 
has  joined  (u). 

But  instances  are  not  wanting  in  which  matrimonial 
matters,  such  as  the  terms  of  a  separation,  have  been  decided 
by  an  award  (x). 

When  the  parties,  on  the  eve  of  the  trial  of  a  suit  by  a  wife 
for  judicial  separation  on  the  ground  of  cruelty,  agreed  that 
the  cause  should  not  be  moved,  and  that  arbitration  should 
be  resorted  to  as  to  the  terms  of  the  separation,  Sir  Cresswell 
Cresswell,  Judge  Ordinary  of  the  Divorce  Court,  refused  to 
allow  the  petitioner  to  proceed  with  the  original  suit,  she 
having  wilfully  opposed  obstacles  to  the  progress  of  the 
arbitration  (y). 


(t)  The  London  and  North 
Western  Bail.  Co.  v.  Bedford,  17 
Q.  B.  978. 

(«)  Bac.  Ab.  Arb.  A. 

(»)  Soilleux  v.  Herbst,  2  B.  &  P. 


444 ;  Bateman  v.  Olivia,  Countess 
of  Ross,  1  Dow.  235. 

(y)  Hooper  v.  Hooper,  29  L.  J. 
Div.  Cas.  59,  S.  C.  1  Sw.  &  Tr. 
602. 


MATTERS  CRIMINAL.  11 

SECTION  II. 

MATTERS  OF  A  CRIMINAL  NATURE. 

Some  criminal  matters  and  the  criminal  proceedings  founded       PAET  I. 
on  them  may  be  submitted  to  arbitration. 

To  ascertain  what  these  matters  are,  it  is  important  to  con- 
sider in  what  cases  the  law  will  allow  a  criminal  charge  to 
be  disposed  of  by  private  agreement  or  compromise.  For 
the  power  to  refer  must  be  dependent  upon  the  power  to 
compromise. 

The  old   rule,  that   matters  criminal   are   not   arbitrable  Felonies, 
because  they  are  to  be   punished  for  the  public  good  (2), 
applies  universally  in  cases  of  felony.     Any  agreement  not 
to  give  evidence  against  a  party  accused  of  felony  on  his 
trial  (ft),  or  in  any  way  to  compound  such  a  charge,  is  entirely 
illegal  and  void  (b).     An  agreement  by  assignees  of  a  bank-  Examination 
rupt  to  forbear  having  him  examined  respecting  certain  sums  ° 
which  he  had  received  and  not  accounted  for  is  void  (c) .     So  Striking  an 
also  an  agreement  to  drop  proceedings  on  a  rule  for  striking  the°rolls.0 
an  attorney  off  the  rolls,  or   calling  on  him  to  answer  the 
matters  of  an  affidavit ;   for  the  public  is  interested  in  the 
inquiry  not  being  stifled  (d).     In  all  these  instances  a  refer- 
ence would  be  equally  objectionable  in  principle. 

But  an  agreement  to  settle  a  misdemeanor  may,  in  some  Misde- 
cases,  be   perfectly  valid  in   law  (e)  ;    and  indictments   for  n 
various  species  of  misdemeanors  are  continually,  and  with 
the   sanction   of  the   courts,  referred  to   an  arbitrator  for 
decision. 

A  rule  of  very  general  application  as  to  what  criminal  Where 
matters  may  be  referred  is  thus  stated   by  Gibbs,  C.J.  : —  actionf  y 
"  Where  a  party  injured  has  a  remedy  by  action  as  well  as  criminal 

.       .     , .    .  ...  .    .  matters 

by  indictment,  nothing  can  deter  such  party  from  referring  referable. 

fz)  Bac.  Ab.  Arb.  A.  (d)   Earwan    v.    Goodman,     9 

jo)  Mason  v.  "VYatkins,  2  Vent.  Dowl.  330 ;  Pool  v.  Bousfiold,  1 

109 ;  Jones'  case,  1  Leon.  203.  Camp.  oo. 

(6)  Drage  v.  Ibberson,  2  Esp.  (e)  Drage  v.  Ibberson,  2  Esp. 

643 ;  Johnson  v.  Ogilby,  3  P.  "VY.  643  ;  Blanchard  v.  Lilly,  9  East, 

277.  497  ;  Johnson  v.  Ogilby,  3  P.  W. 

(c)  Norot  v.  \Vallace,  3  T.  E.  17.  277. 
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WHAT  MAY  BE  REFERRED. 


PABT  I. 
CH.  i.  s.  2. 


Indictment 
for  con- 
spiracy. 


Offence  of  a 
public  nature 
not  referable. 


Indictment 
for  offence 


the  adjustment  of  the  reparation  which  he  is  to  receive  to 
arbitration,  although  a  criminal  prosecution  may  have  been 
commenced"  (/'). 

A  similar  rule  is  laid  down  in  the  following  case.  An 
indictment  for  a  conspiracy  to  obstruct  persons  in  carrying 
on  their  business  as  owners  of  omnibuses  had  been  referred, 
at  the  suggestion  of  the  judge,  before  whom  the  trial  had 
commenced.  On  the  case  coming  before  the  Court  of  King's 
Bench  on  another  point,  Patteson,  J.,  in  his  judgment  adopted, 
as  containing  a  statement  of  the  common  law,  the  following 
passages  from  a  note  to  Chitty's  Statutes  (g),  "  That  criminal 
offences  which  are  personal,  such  as  assault,"  &c.,  "  and  for 
which  an  action  of  damage  would  lie,  may,  it  is  said,  be  sub- 
mitted to  arbitration ;  "  and,  "  if  an  indictment  has  been 
preferred  in  any  such  case,  the  matter  of  complaint  may  still 
be  referred  by  leave  of  the  court  "(^).  Referring  to  the 
above  case  on  a  subsequent  occasion,  the  court  adopting  the 
principles  above  cited,  declined  to  lay  it  down  as  law,  that  an 
indictment  for  conspiracy  could  be  referred  (*'). 

The  limits  of  compromise  in  criminal  matters  are  still 
farther  denned  in  another  instance. 

There,  Lord  Denman,  C.J.,  in  pronouncing  the  decision  of 
the  Court  of  Queen's  Bench,  that  a  compromise,  though  with 
the  sanction  of  the  court,  of  an  indictment  for  riot  and  assault 
was  illegal,  embodied  in  his  judgment  the  following  rule  : 
"  That  the  law  will  permit  a  compromise  of  all  offences  for 
which  the  injured  party  might  sue  and  recover  damages  in  an 
action.  But  if  the  offence  is  of  a  public  nature,  no  agreement 
can  be  valid  that  is  founded  on  the  consideration  of  stifling 
the  prosecution  of  it."  Then,  applying  the  rule  to  the  case 
before  him,  Lord  Denman  added,  "  In  the  present  instance  the 
offence  is  not  confined  to  personal  injury,  but  is  accompanied 
with  riot  and  obstruction  of  a  public  officer  in  the  execution 
of  his  duty.  These  are  matters  of  public  concern,  and  there- 
fore not  legally  the  subject  of  a  compromise  "  (A-). 

In    accordance  with  the  rule  which  has    been  above  laid 


(/)   Baker    v.    Townshend,    1 
Moore,  120,  S.  C.  7  Taunt.  422. 


619,  S.  C.  reported  as  B,  v.  Shilli- 
beer,  5  Dowl.  238. 


(g)  1  Chitty's  Statutes,  33.  Note          (i)  E.  v.  Harder,  14  Q.  B.  529. 
(6)  to  stat.  9  &  10  W.  III.  c.  15.  (*)  Keir  v.  Leeman,  6  Q.  B.  308, 

(A)  E.  v.  Bardell,  5  A.  &  E.      S.  C.  Keogh  r.  Leeman,  8  Jur.  824. 


MATTERS  CRIMINAL.  13 

down,  it  had  been  previously  decided  that  an  agreement  to      ^PAET  *• 
drop  a  prosecution  for  an  offence  against  the  Toleration  Act 
was   illegal,  as  impeding  the  course  of  public  justice,  and 
Le  Blanc,  J.,  had  relied  on  the  distinction,  that  the  prosecu-  Act. 
tion  was  for  a  public  misdemeanor,  and  not  for  any  private 
injury  to  the  prosecutor  (/). 

In  cases  of  ordinary  assaults,  where  the  party  injured  has  Indictment 
proceeded  by  indictment,  all  the  authorities  concur  that  the 
policy  of  the  law  will  admit  of  a  compromise  or  reference  (m). 

Indictments  for  nuisances  of  all  sorts,  such  as  raising  an  Indictment 

i       ,  ,     .  •         /  \  •  /»  for  a  nuisance. 

embankment  in  a  nver  (*),  or  carrying  on  an  offensive 
trade  (o),  were  continually,  with  the  sanction  of  the  presiding 
judge,  referred  on  the  trial,  and  no  objection  was  taken  to 
the  validity  of  such  a  reference,  though  the  essence  of  an 
indictment  for  a  nuisance  is  the  injury  to  the  public ;  but  it  is 
doubtful  whether  it  would  now  be  allowed. 

It  is  quite  clear  that  an  indictment  for  perjury  cannot  For  perjury, 
legally  be  referred  (p). 

Notwithstanding  an  opinion  expressed  in  an  earlier  case  (q},  For  non- 
it  is  now  decided  that  an  indictment  for  non-repair  of  a  high- 
way is  not  capable  of  being  lawfully  determined  by  arbitra- 
tion, as  it  is  not  a  case  in  which  the  party  injured  had  a 
remedy  by  action  (>•). 

After  conviction  a  compromise  has  often  been  sanctioned  Compromise 
by  the  courts.  Thus,  agreements  of  compromise  made  by 
defendants  with  the  approval  of  the  court,  after  conviction 
of  the  several  misdemeanors  of  ill-treating  a  parish  appren- 
tice («),  and  of  disobeying  an  order  of  maintenance  (t)  made 
by  justices,  have  been  sustained  as  legal. 

A  presentment  and  proceedings  before  commissioners  of  Presentment 

before  com- 

(l)  Edgcombe  v.  Eod,   5  East,  E.  v.  Gore,  8  Dowl.  102. 

294.  ( p)  E.  v.  Hardey,  14  Q.  B.  529 ; 

(m)  Elworthy  v.  Bird,  2  Sim.  &  Collins  v.  Blantern,  2  Wils.  341. 

Stu.  372,  S.  0.,  not  S.  P.,  2  Bing.  (q)  E.  v.  Cotesbatch,  2  D.  &  E. 

258  ;  9  Moore,  430  ;  Blake's  case,  265.     See  E.  v.  Cotton,  3  Camp. 

6  Eep.  43 ;  4  Black.  Comm.  363,  444. 

loth   ed. ;    E.   v.   Eant,  Kyd  on  (r)  E.  v.  Blakemore,  14  Q.  B. 

Awards,  64 ;  E.  v.  Coombs,  ib. ;  544. 

Horton  v.  Benson,  Freem.  20.  (s)  Beoley  v.Wingfield,  11  East, 

(n)  Dobson  v.  Groves,  6  Q.  B.  46. 

637  ;  Fallowes  v.  Taylor,  7  T.  E.  (t)  Kirk  v.  Strickwood,  4  B.  & 

475.  Ad.    421.     See    also    Goodal    v. 

(o)  E.  v.  Moate,  3  B.  &  Ad.  237;  Lowndos,  8  J.  P.  771. 
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WHAT  MAY  BE  REFERRED. 


Indictments 
before 
Quarter 
Sessions. 


PAKT  I.       sewers,  to  procure  the  removal  of  some  weirs  and  hatches 

CH    I    S    2          .  . 

-L.  in  a  river,  have  been  made  the  subject-matter  of  a  valid 

missionersof     award  («). 


In  criminal  matters,  after  conviction  before  a  Court  of 
Quarter  Sessions,  a  reference  is  lawful ;  for  where  a  defen- 
dant, after  conviction  before  the  Quarter  Sessions  on  an 
indictment  for  assault,  was  called  up  for  judgment,  and  by 
the  recommendation  of  the  court  the  prosecutor  and  defen- 
dant entered  into  an  agreement  of  reference  respecting  the 
matters  in  difference  between  them,  including  the  assault 
and  the  costs  of  the  indictment,  on  its  being  contended,  on 
the  strength  of  JR.  v.  Harding  (#),  that  the  Quarter  Sessions 
had  no  power  to  refer  the  matter  to  be  determined  by  an- 
other, the  Court  of  Common  Pleas  sustained  the  validity  of 
the  submission  (y). 

It  seems  the  better  opinion,  though  there  is  no  express 
decision  on  the  point,  that  the  consent  of  the  court  in  which 
an  indictment  is  pending  for  trial  must  be  obtained  in  order 
that  the  reference  should  be  effectual  (z). 


Consent  of 
court  to  the 
reference  of 
indictments. 


(u)  Doddington  v.  Bailward,  7 
Dowl.  640. 

(x)  2  Salk.  477. 

(y]  Baker  v.  Townshend,  7 
Taunt.  422,  S.  0.  1  Moore,  120. 


(z)  E.  v .  Eant,  Eyd  on  Awards, 
64;  E.  v.  Coombs,  ib.,  1  Chitty's 
Stat.,  33,  note  (6)  to  9  &  10  W.  III. 
c.  15  ;  E.  v.  Bardell,  5  A.  &  E. 
619,  S.  0.  5  Dowl.  238 ;  E.  v. 
Hardey,  14  Q.  B.  529. 
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CHAPTER  II. 

WHO  MAY  REFER  MATTERS  TO  ARBITRATION. 

IN  this  chapter  we  proceed  to  examine  who  are  the  persons 
capable  of  submitting  differences  to  arbitration. 

This  first  section  treats  of  those  who  are  interested  on  their 
own  account  in  the  matters  in  dispute ;  the  second  investi-  the  second 
gates  the  powers  and  liabilities  of  those  who  have  not  neces-  c  ap 
sarily  any  personal  interest,  but  act  rather  in  the  capacity  of 
agents  or  trustees  for  others ;    while  the  third  enumerates 
some  classes  of  persons  who  derive  their  authority  to  refer 
from  acts  of  parliament. 


SECTION  I. 

PERSONS   INTERESTED   IN    THE    SUBJECT   MATTERS. 

i.  Parties  capable  of  disposing  of  their  rights."] — Every  one       PART  I. 
capable  of  making  a  disposition  or  release  of  his  right  can 


make  a   submission  to  an  award  (a).      But  those  who  are  Persons 
attainted  or  outlawed  cannot  submit,  for  they  have  no  pro-  contracting, 
perty,  and  cannot  by  law  contravert  anything  (i).      Those 
who  are  capable  may,  it  appears,  refer  a  cause,  though  some 
parties  to  the  cause  are  under  disability  (c). 

Persons  that  cannot  contract  cannot  submit  to  arbitration. 
Pursuant  to  this  leading  principle  it  is  broadly  laid  down  in 
the  older  authorities  that  femes  covert,  persons  compelled  by 
threats  and  imprisonment,  and  persons  professed  in  religion, 
cannot  submit  (d). 

Com.  Dig.  Arb.  D.  2.  (d)  Bac.  Ab.  Arb.  C. ;  Com.  Dig. 

Bac.  Ab.  Arb.  C.  Arb.  D.  '-'. 

52  &  o!3  Viet.  c.  49,  s.  14. 


10 


WHO  MAY  REFER. 


PART  I. 

CH.  II.  S.  1, 

Feme  coverte, 

Husband 

civiliter 

mortuus. 


Transported. 
Alien  enemy. 


Sole  trader  in 
London. 


Separate 
estate  in 
equity. 

Real  estate 
not  settled  to 
her  separate 


ii.  Femes  covert.~\ — Some  exceptions  exist  to  this  propo- 
sition, as  far  as  regards  femes  covert.  For  where  the  husband, 
by  exile,  banishment,  abjuration,  or  profession  of  religion, 
was  civiliter  mortuus,  the  wife  was  always  held  capable  of 
making  contracts,  and  acting  in  every  respect  as  a  feme  sole, 
and  consequently  might  be  a  party  to  a  reference  (e). 

The  wife  of  a  felon,  transported  for  life,  would  be  equally 
competent  (/).  So,  during  the  term,  the  wife  of  one  tran- 
sported for  seven  years  only  (g).  So  likewise  the  wife  of  an 
alien  enemy,  but  not  of  an  alien  ami ;  for  the  later  decisions 
seem  to  show,  that  it  is  only  where  the  absence  of  the  husband 
from  the  country  is  involuntary,  that  the  law  invests  the  wife 
with  a  separate  character  (h). 

Sometimes  by  local  custom,  as  in  the  city  of  London,  a 
married  woman  is  authorised  to  carry  on  business  as  a  sole 
trader  (z).  It  is  apprehended  she  might  refer  disputes  re- 
specting her  business  to  arbitration. 

Where  a  married  woman  has  a  separate  estate  settled  to 
her  separate  use,  she  was  considered  in  equity  (£),  though  not 
in  law  (I),  competent  to  act  concerning  it,  in  all  respects  as 
a  single  woman.  But  where  she  was  interested  in  real  estate, 
not  settled  to  her  separate  use,  she  was  not  so  treated,  even  in 
equity.  In  one  instance  where  one  of  the  parties  was  stated 
to  be  a  feme  covert  interested  in  real  estate,  the  Court  of 
Chancery  refused  to  permit  a  reference  to  arbitration,  or  even 
a  reference  to  the  master  to  inquire  whether  it  would  be  for 
her  benefit  as  in  the  case  of  an  infant  (ni).  A.  consent  of  a 


(e)  Co.  Litt.  1,  Inst.  133,  a. ; 
Countess  of  Portland  v.  Prodgers, 
2  Vern.  104. 

(/)  Newsome  v.  Bowyer,  3  P. 
W.  37. 

(</)  Sparrow  v.  Carruthers,  cited 
in  Marsh  v.  Hutchinson,  2  B.  & 
P.  226;  also  in  Lean  v.  Schutz, 
"W.  Bl.  1197  ;  Carrol  v.  Blencow, 
4  Esp.  27. 

(A)  Marsh  v.  Hutchinson,  2  B. 
&  P.  226 ;  Barden  v.  Keverberg, 
2  M.  &  W.  61 ;  Deerly  v.  Duchess 
of  Mazarine,  1  Salk.  116,  S.  C.  1 
Lord  Kaym.  147.  See  also  Wai- 
ford  v,  Duchesse  de  Pienne,  2 
Esp.  553 ;  Franks  v.  Duchesse  de 
Pienne,  2  Esp.  587 ;  Kay  v. 


Duchesse  de  Pienne,  3  Camp.  122; 
De  Gaillon  v,  L'Aigle,  1  B.  &  P. 
357. 

(i)  Beard  v.  Webb,  2  B.  &  P.  93. 

(&)  Peacock  v.  Monk,  2  Ves.  sr. 
190;  Allen  v.  Papworth,  1  Ves. 
sr.  163 ;  Pybus  v.  Smith,  1  Ves. 
189 ;  Dubois  v.  Hole,  2  Vern.  613; 
Jonesv.  Harris,  9  Ves.  486;  Hulme 
v.  Tenant,  1  Bro.  C.  C.  16  ;  Heat- 
ley  v.  Thomas,  15  Ves.  596 ; 
Grigby  v.  Cox,  1  Ves.  sr.  517. 

(I)  Marshall  v.  Eutton,  8  T.  E. 
545,  overruling  Corbett  v.  Poel- 
nitz,  1  T.  E.  5 ;  Beard  v.  Webb,  2 
B.  &  P.  93. 

(TO)  Davis  v.  Page,  9  Ves.  350. 


PERSONS  INTERESTED. 

married  woman  to  be  bound  by  an  award  already  made,  did  not       PAET  L 
bind  her  as  it  often  did  a  feme  sole  (n). 


An  award,  on  a  reference  relating  to  lands  in  Jamaica,  to 
which  married  women  interested  therein  were  parties,  was 
held  void  by  the  Judicial  Court  of  Privy  Council,  on  account 
of  their  coverture  and  disability  to  bind  themselves  (0)  . 

Where  a  married  woman  has  been  a  party  to  a  submission,  Agreeing  to  a 
and  an  award  has  been  made,  a  court  of  law  will  refuse  to 


set  aside  the  award,  on  the  ground  that  she  is  not  bound  by  yomaa  know- 
it,  at  the  prayer  of  a  party  to  the  submission,  who,  from  the  coverture. 
first,  was  cognizant  of  her  coverture,  for  he  never  should  have 
consented  to  refer  the  matters,  and  allow  her  to  become  a 
party,  if  he  intended  to  make  this  objection  (p). 

Whether  a  single  woman,  party  to  a  reference,  is  freed  Effect  of 
from  liability  to  an  attachment  for  disobedience  to  an  award  HabTuty^f  U 
by  a  subsequent  marriage  is  considered  subsequently  (q).  single  -woman. 

The  power  of  married  women  to  refer  is  probably  now  Married 
enlarged  by  the  Married  Women's  Property  Act  (>-).  Property8 

Act. 

in.  Husband  and  wife.']  —  Where  a  wife  had  instituted  a  Submission 
suit  for  a  divorce,  and  also,  by  her  next  friend,  filed  a  bill 


against  her  husband   in  the  Irish    Court   of    Chancery,  all  wife,  suit  for 
matters  in  difference  between  the  parties  were  referred,  and 
the  award  was  confirmed  in  Chancery,  and  also  on  appeal  in 
the  House  of  Lords,  though  the  next  friend  was  not  a  party 
to  the  reference  (s). 

A  submission  by  a  husband  and  a  trustee  of  the  wife  of  all  Between 

•  «.  -i  1111         i       •  P      •      i     i     husband  and 

matters  in  difference  between  the  husband  and  wite,  includ-  wife's  trustee, 
ing  a  suit  for  a  divorce  instituted  by  the  latter,  was  permitted 
to  be  made  a  rule  of  the  Court  of  Common  Pleas  (t). 

A  husband  might  submit  differences  respecting  the  chattels  Husband's 
he  had  in  right  of  his  wife  to  an  award,  for  he  might  dispose  of  ™fer  wjfe'8 
them  (w).    So  he  might  refer  his  claims  for  a  debt  upon  a  bond  chattels. 
made  to  his  wife  before  coverture,  and  the  award  would  bind 

(n)  Evans  v.  Cogans,  2  P.  W.  (r)  45  &  46  Viet.  c.  75. 

450.  (s)  Batoman  v.  Olivia,  Countess 

(o)    Strachan    v.     Dougall,     7  of  Eoss,  1  Dow.  235. 

Moore,  P.  C.  365.  (£)  Soilleux  r.  Herbst,  2  B.  & 

(  p)  In  ro  Warner,  2  D.  &  L.  148.  P.  444. 

(</)  Anon.,  1  Cromp.  265.     See  (»)  Bac.  Ab.  Arb.  C.  ;  Smith  v. 

P.  III.,  ch.  6,  s.  1,  d.  3.  Ward,  Styles,  351. 

11.  C 
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WHO  MAY  REFER. 


PAET  I. 
CH.  n.  s.  1. 


Wife's 
chattels  as 
executrix. 


Husband's 
right  to  refer 
wife's  real 
estate. 


Liability  to 
attachment 
for  wife's 
default. 


Infant's  sub- 
mission void- 
able, not  void. 


Persons  of  full 
age  bound  for 
infants. 


the  wife  after  liis  death  (x) ;  for  an  award  in  the  husband's 
favour  respecting  chattels,  real  or  personal,  claimed  in  right 
of  the  wife,  amounts  to  a  sort  of  judgment,  and  operates  as  a 
reduction  of  them  into  possession  (y) .  If  the  husband  only 
had  submitted  it  was  sufficient  to  bring  before  the  arbitrator  a 
question  relating  to  a  debt  due  from  the  wife  as  executrix  or 
administratrix,  for  the  husband  was  chargeable  with  it  by 
the  marriage  (s).  So  a  submission  by  a  husband  only  of  a 
lease  for  years,  which  his  wife  had  as  executrix,  was  good ; 
and  the  award  would  bind  her  after  his  death  (a}. 

When  a  husband  contracted  to  sell  his  wife's  interest 
in  real  estates,  at  a  price  to  be  fixed  by  arbitration,  equity, 
in  some  instances,  decreed  him  to  procure  her  to  join  in 
conveying  the  lands,  on  the  principle  that  he  must  be  pre- 
sumed to  have  gained  her  consent  before  the  bargain  was 
made.  Lord  Eldon,  however,  expressed  doubts  of  the 
propriety  of  that  course,  as  the  policy  of  the  law  is,  that  a 
married  woman  is  not  to  part  with  her  property  but  by  her 
own  free  will  (6).  Whether  in  old  times  he  was  liable  to  an 
attachment  for  refusing  to  pay  a  sum  which  an  award  had 
ordered  his  wife  to  pay  before  her  marriage  is  doubtful  (c). 

iv.  Infants.~\ — If  an  infant  submit  to  arbitration,  he  may 
execute  or  avoid  it  at  his  election,  as  he  may  most  of  his 
other  contracts  (c?).  In  an  old  case,  an  infant's  submission 
was  said  to  be  void  (e) ,  and  not  voidable  only  as  it  is  now 
considered.  If  a  man  of  full  age  is  jointly  bound  with  an 
infant  to  stand  to  an  award,  such  obligation  will  bind  the 
former  (/).  A  father  or  guardian  may  bind  himself  that  an 


(x)  Com.  Dig.  Art.  D.  2;  Marsh, 
77. 

(y]  Williams'  Exors.,  538,  687, 
8th.  ed.  698,  874  ;  1  Kolle  Ab.  Arb. 
245,  D.  See  1  Eoper,  on  Husband 
and  Wife,  185,  219,  2nd  ed.; 
Hunter  v.  Eice,  15  East,  100; 
Oglander  v,  Baston,  1  Tern.  396. 

(z)  Com.  Dig.  Arb.  D.  2;  1 
Kolle  Ab.  246,  2. 

(a)  Com.  Dig.  Arb.  D.  2  ;  Bac. 
Ab.  Arb.  C.  ;  Lumley  v.  Hutton, 
EoUe  Eep.  269 ;  Cro*  Jac.  447. 

(6)  Emery  v.  Wase,  5  Ves.  846; 


8  Yes.  504  a ;  Berry  v.  Wade,  Gas. 
Temp.  Finch,  180. 

(c)  Anon.,  1  Cromp.  265,  3rd  ed. 
See  P.  III.,  ch.  6,  s.  1,  d.  3,  p.  591. 

(d)  Bac.  Ab.   Arb.  C. ;    Com. 
Dig.  Arb.  D.  2;  Godfrey  v.  Wade, 
6  Moore,  488  ;  Harvey  v.  Ashley, 
3  Atk.  607  ;  Holt  v.  Ward,  Fitz- 
gibbon, 175,  275. 

(e)  Eudston  v.   Yates,    March, 
111,   141;    1  EoUe  Ab.  Arb.  A. 
268. 

(/)  Com.  Dig.  Arb.  D.  2;  Bean 
v.  Newbury,  1  Lev.  139. 
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infant  son  or  ward  shall  perform  an  award  (g).     But  if  the       PART!. 
award  direct  that,  on   payment  by  defendant  of  a  sum  of  — - — '   '    '  . 


money,  the  infant  shall  execute  a  release,  though  the  sub- 
mission to  which  he  is  a  party  may  be  good,  as  it  may  be  for 
his  benefit,  yet  the  award  will  be  void,  as  an  infant  cannot 
execute  a  binding  release  ;  and  the  father  will  be  unable  to 
enforce  the  arbitration  bond  against  the  defendant  (h).  An 
infant  may  be  directed  by  the  award  to  pay  costs  (/)  . 

Equity,  it  has  been  said,  will  not  decree  an  award  to  bind  Whether 
an  infant  (£),  but  the  rule  is  not  without  an  exception  (/). 

When  an  infant  was  a  party  to  a  suit  in  Chancery,  the  . 
court  would  refer  it  to  the  master  to  ascertain  whether  it  Reference 
would  be  for  the  infant's  benefit  that  the  suit  should  be  sub-  to  master, 
mitted  to  arbitration,  and  would  make  an  order  in  accordance  arbitration 


with  the  master's  report  (;/z). 

Infant  plaintiffs  in  a  suit  in  Chancery  suing  by  their  next  infant  not 

friends  were  not  bound  by  acts  of  the  solicitor  referring:  the  bo"nd  b7 

solicitor. 

suit  to  arbitration,  and  the  award  would  be  held  void  for  the 
want  of  mutuality,  if  the  object  of  the  reference  failed  in 
consequence  (n)  .  But  if  parties  to  suits  to  which  infants  also 
are  parties  agree  to  refer,  they  cannot  evade  their  submission, 
or  defeat  the  award,  on  the  ground  that  the  infants  were  not 
bound  ;  for  they  must  be  presumed  to  have  known  that  the 
infants  could  not  be  bound,  and  therefore  in  the  consent  of 
the  persons  of  full  age  they  have  all  the  consideration  for 
which  they  have  stipulated  (0). 

By  the   Arbitration  Act,  1889,  s.  14,  if  all  the  parties  Arbitration 
interested  in  a  cause  who  are  not  under  disability  consent,  Act'  lf 
the  court  may  order  a  reference  (p). 

(</)  Gill  v.  Russell,  Freein.  62,  s.  1,  d.  2,  p.  567. 

139  ;  Roberts  v.  Newbold,  Comb.  (TO)  Davis  v.  Page,  9  Vea.  350. 

318  ;  Bowyer  v.  Blorksidgo,  3  Lev.  See  also  Dowse  v.  Coxe,  10  Mooro, 

17.  286. 

(h]  Knight  v.  Stone,  W.  Jones,  (it)  Biddell  v.  Dowse,  6  B.  &  C. 

Rep.  164  ;  S.  C.  Stone  v.  Knight,  255,  in  error  from  C.  P.,  S.  C.  9 

Latch,  207  ;  Noy,  93.  D.  &  R.  404.     See  case  below, 

(t  )  Proudfoot  v.  Poile,  3  D  &  L.  reported  Dowse  v.  Coxo,  10  Moore, 

524.  272,  S.  C.  3  Bing.  20. 

(/••)  Cavendish  v.  --  ,  Eq.  (o)  Wrightson  v.    Bywater,   3 

Gas.  Ab.  49,  S.  C.  1  Cas.  in  Chan-  M.  &  W.  199  ;  Jones  v.  Powell, 

«  i  y,  279  ;  Evans  v.  Cogan,  2  P.  6  Dowl.  483;  Warner,  In  re,  2  D. 

W.  450.  &  L.  148.     See  Wyld,  Ex  parte, 

•  (Z)  Bishop  of  Bath  and  Wells  v.  30  L.  J.  Bank.  10,  S.  C.  2  De  G. 

Ilippesley,  cited  in  Harvey  i\  Ash-  F.  &  J.  (542. 

ley,  3  Atk.  607.    See  P.  III.,  ch.  4,  (  /.)  ,V_>  &  53  Viet.  c.  49,  s.  14. 
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PART  I. 

CH.  II.  S.    1. 

Partner 
cannot  bind 
co-partner. 


Power  to  sue 
not  give 
power  to 
refer.     • 


All  must 
execute  or 
none  bound. 


v.  Partners  and  parties  with  joint  interests."] — If  a  man 
submit  for  himself  and  his  partner  all  matters  in  difference 
"between  the  partnership  and  another,  the  partner  submitting 
shall  be  bound  to  perform  the  award ;  but  the  other  shall  not, 
because  he  is  a  stranger  to  the  award.  If,  however,  the  latter 
refuse,  it  is  a  breach  of  the  submission  by  the  partner  who 
agreed  to  the  reference  (q). 

The  same  rule  prevails  in  the  case  of  a  general  partner- 
ship, as  well  as  in  the  case  of  a  partnership  in  a  particular 
transaction.  There  is  no  implied  authority  in  either  case  for 
some  of  the  partners  to  bind  the  others  by  a  submission  to 
arbitration  made  without  their  knowledge  or  assent ;  for  it 
forms  no  part  of  the  transaction  in  which  they  are  jointly 
engaged,  and  joint  contractors  can  only  be  made  responsible 
for  transactions  arising  in  the  way  of  their  business  or 
employment.  It  is  not,  however,  necessary  that  that  assent 
must  be  given'  in  any  particular  forms  of  words,  nor  is  it 
required  to  be  made  under  the  hand  of  the  co-partner.  All 
that  is  necessary  is,  that  there  should  be  some  evidence  of  an 
actual  authority  conferred.  Such  a  power  does  not  arise  out 
of  the  relation  of  partnership,  and  is  not,  therefore,  to  be 
inferred  from  such  relation  (>•) . 

If,  on  a  dissolution  of  partnership,  one  partner  authorise 
the  other  to  collect  the  assets  and  to  sue  in  their  joint  names 
to  recover  debts  due  to  the  firm,  the  acting  partner  cannot 
refer  to  arbitration  an  action  brought  on  such  authority  so  as 
to  bind  the  retiring  partner ;  for  though  a  court  of  equity 
would  have  compelled  the  retiring  partner  to  allow  his  name 
to  be  used  in  suing,  he  could  not  be  forced  to  submit  to 
arbitration  (s). 

Even  the  individual  partners  who  are  parties  to  the  refer- 
ence are  sometimes  not  bound  by  the  award.  Thus,  where 
by  a  deed  of  covenant  purporting  to  have  been  made  between 
several  persons  who  were  partners,  the  partnership  accounts 
and  all  matters  in  difference  between  the  parties  or  any  two 


Bac.Ab.Arb.  C,;  Com.  Dig. 
Arb.  D.  2 ;  Strangford  v.  Green, 
2  Mod.  228. 

(r)  Steads  Salt,  10 Moore,  389, 
S.  0.  3  Bing.  101 ;  Adams  v.  Bank- 
hart,  1  C.  M.  &  E.  681;  Burnell 
v.  Minot,  4  Moore,  340  ;  Wood  v. 


Thompson,  Eol.  Ab.  Arb.  P.  11, 
p.  249.  See  Boyd  r.  Emmerson, 
2  A.  &  E.  184;  Thomas  v.  Ather- 
ton,  10  Ch.  D.  185. 

(s)  Hatton  v.  Eoyle,  3  H.  &  N. 
500,  S.  C.  27  L.  J.  Ex.  486. 
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of  them  were  referred,  and  two  only  of  the  partners  executed       PAET  L 
the  deed,  an  award  deciding  on  a  separate  claim  between  the  - 
two  who  executed  was  not  held  binding  upon  them,  as  the 
consideration  to  each  to  execute  his  own  submission  was  the 
submission  of  all  the  others,  and  until  all  had  executed  the 
deed,  the  arbitrators  had  no  authority  (t}. 

In  general  a  man  is  bound  by  an  award  which  he  submits  Party  sub- 
to  for  another  (u) .      Thus,  if  the  parson  on  the  one  hand  others  as  well 
and  some  of  the  parishioners  on  the  other  hand,  on  behalf  as  himself, 
of  themselves  and  the  rest  of  the  inhabitants  of  the  parish, 
but  without  the  authority  of   the  rest,  submit   to   arbitra- 
tion by  bond,  the   parishioners   submitting  shall   alone   be 
answerable  for  a  breach  of  the  award  by  any  of  the  other 
parishioners  (x) . 

vi.   Corporations,  sole  and  aggregate.'] — It  is  stated  in  the  Rector  refer- 
Year  Books  that  an  award  made  on  the  submission  of  a  pre-  titife  during0 
ceding  prior  shall  bind  his  successor  (y),  but  it  is  clear  that  a  llis  incum- 
rector  who  refers  a  question  respecting  the  amount  of  tithes 
cannot  so  provide  that  the  award  shall  be  conclusive  beyond 
his  own  incumbency  of  the  living  (z). 

Corporations  aggregate  may  be  parties  to  a  reference.  In  Corporations 
one  case  it  was  discussed  whether  the  attorney  of  a  corpo- 
ration  required  a  special  authority  under  the  corporate  seal  to 
empower  him  to  refer  a  cause ;  at  all  events  a  subsequent 
ratification  of  his  acts  under  the  corporate  seal  is  sufficient  (a} . 
The  reference  must  be  an  act  of  the  corporate  body.  A  dean 
without  the  chapter,  a  mayor  without  his  commonalty,  the 
master  of  a  college  or  hospital  without  his  fellows,  cannot 
submit  to  an  award,  for  the  submission  has  the  force  of  a  con- 
tract, and  they  cannot  contract  without  them  (b).  But  where 

(t}  Antram  v.  Chace,  15  East,  (y)  Eollo  Ab.  Arb.  268,  A.  3, 

209  ;  Adams  v.  Bankhart,  1  0.  M.  2  H.  4,  4,  b. 

&  E.  681.  (a)  Attorney-General  v.  Chom- 

(u)  Bac.  Ab.  Arb.  0.  ;  Alsop  v.  ley,  2  Eden,  U.  C.  304 ;  Arab.  510 ; 

Senior,  2  Keb.  707,  718  ;  Shelf  v.  Prosser  v.  Goringo,  3  Taunt.  425. 

Bailey,  Com.  Rep.  183 ;  Bacon  v.  (a)  Mayor  of  Ludlow  v.  Charl- 

Dubarry,  1  Ld.  Eayin.  246,  S.  C.  ton,  E.  T.  1845,  Ex. ;  Attornoy- 

Salk.  70  ;  Skin.  679 ;  Garth.  412 ;  General  v.  Clements,   1  Turn.  & 

Comb.  439  ;  12  Mod.  129.  E.  58. 

(x)  Bac.  Ab.  Arb.  C. ;  Mudy  v.  (b)  Bac.  Ab.  Arb.  C.,  21  Ed.  IV. 

Osam,  Litt.  30.  13. 
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PAET  I. 

CH.  II.  8.  1. 
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the  body  corporate  properly  enter  into  a  submission,  the  award 
is  binding  upon  them. 

The  Court  of  Chancery  has  on  several  occasions  enforced 
an  award  against  an  eleemosynary  corporation  (c). 

It  may  here  be  proper  to  remark,  that  in  suits  in  equity 
respecting  charity  property,  the  court  would  not  permit  a  refer- 
ence, however  advisable  such  a  course  might  seem,  unless  the 
Attorney-General  gave  his  consent  (d). 

vn.  Parties  interested,  added. ,] — It  often  happens,  when  a 
cause  is  referred,  that  a  third  party  is  made  a  party  to  the 
submission,  and  under  some  forms  of  submission,  the  arbi- 
trator has  been  held  warranted  in  treating  him  as  a  party  to 
the  cause  itself  (<?).  Even  when  not  inserted  as  a  party  in 
the  order  of  reference,  his  assent  to  the  proceedings  will  in 
many  cases  preclude  him  from  disputing  his  obligation  to 
abide  by  the  award  (/). 

"Where  a  submission  has  in  the  first  instance  been  made 
between  two,  a  third  party  may  be  added  afterwards,  and  the 
reference  may  proceed  as  if  all  three  had  been  parties  to  the 
original  order  of  reference  (g) . 

Subsequent  consent  to  the  award  by  a  party  interested  in 
the  subject  matter  of  it,  will  in  equity  often  have  the  effect 
of  binding  his  interests  (//) ;  and  may  do  so  in  law  if  a  contract 
is  made  on  the  footing  of  it  (i). 

Even  acquiescence  may  render  a  person  concluded  by  the 
terms  of  an  award.  Thus,  where  the  landlords  of  two  ad- 
joining estates  let  on  lease  referred  to  a  surveyor  to  determine 
and  stake  out  a  disputed  boundary  between  their  respective 
properties,  the  tenant  of  one  estate,  who  by  his  conduct  as- 
sented to  the  surveyor's  staking  out  the  line,  was  held  bound 


(c)  Attorney- General  v.  Cle- 
ments, 1  Tiirn.  &  R.  58.  See 
P.  III.,  ch.  4,  s.  3,  d.  2,  p.  580. 

(cZ)  Attorney-General  v.  Fea,  4 
Madd.  274 ;  Attorney-General  v. 
Hewitt,  9  Yes.  232  ;  Prior  v.  Hem- 
brow,  8  M.  &  W.  873. 

(e)  Hawkins  v.  Benton,  2  D.  & 
L.  465,  S.  0.  15  L.  J.  N.  S.  Q.  B. 
139  ;  8  Q.  B.  479 ;  Rogers  v.  Stan- 
ton,  7  Taunt.  575,  n. ;  Morgan  v. 
Miller,  GBing.  N.  C.  168  ;  Prosser 
v.  Goringe,  3  Taunt.  425  ;  Nickalls 


v.  Warren,  9  Jur.  10  ;  Williams  v. 
Lewis,  7  E.  &  B.  928 ;  Stockley  v. 
Shopland,  26  L.  T.  586. 

(/)  Gunton  v.  Nurse,  5  Moore, 
259. 

(g')  Winter  v.  Munton,  2  Moore, 
723. 

(/;)  Evanv.  Cogan,  2  P.  W.  450. 

(i)  Hill  v.  Levey,  3  H.  &  N. 
286,  S.  C.  27  L.  J.  Ex.  259,  S.  0. 
in  error,  3  H.  &  N.  702 ;  28  L.  J. 
Ex.  80. 
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by  the  decision  of  the  surveyor  as  if  he  had  been  an  original       PART  I. 
party  to  the  submission  (/•;) . 


So  far  has  this  principle  been  carried,  that  a  third  party  Party  by 
having  a  claim  on  a  subject  of  reference  between  A.  and  B., 
and  not  bringing  forward  his  claim,  was  held  in  equity  bound 
by  the  award  (/). 

The  official  referee  invested  with  the  powers  of  a  judge,  by  Party  added 
the  order  of  reference,  may  add  a  third  party  under  Order 
XVL,  Rule  11,  1883,  without  consent  (m). 


SECTION  II. 

PERSONS   NOT   INTERESTED   IN   THE   SUBJECT   MATTERS. 

i.  Authorised  agent.'] — The    parties    to   a   submission   of       PAET!. 
whom  we  have  hitherto  treated  are  those  who  are  personally     cir'  "' s'   ' 
bound  by  the  award,  and  whose  immediate  interests  form  the 
subject  of  reference. 

We  now  come  to  consider  a  class  of  parties  who  have  no 
interest  of  their  own  in  the  matter  in  dispute,  but  who  never- 
theless sometimes  incur  personal  liability. 

If  a  man  authorise  another  on  his  behalf  to  refer  a  dispute  Submission  to 
between  himself  and  a  third  party,  an  award  consequent  on  ao-ent'autho-^ 
such  submission  is  binding  on  the  principal  alone,  and  it  is  rised  to  refer- 
no  objection  that  the  agent  had  no  interest  in  the  subject  of 
the  dispute.     But  if  the  agent  expressly  bind  himself  for  the 
performance  of  the  principal,  not    only  the  principal  who 
authorised  him,  but  the   agent   himself,  is  bound  by  the 
award  (n). 

An  assignee  of  a  business  including  a  contract  for  covering  Assignee  of 
wires  with  gutta-percha,  with  a  power  of  attorney  to  him  to 
take  proceedings  in  the  name  of  the  assignors,  to  enforce  any 
existing  contract  and  otherwise  to  deal  in  respect  thereof  as 

(/,•)  Taylor  v.  Parry,  1  M.  &  G.  (m)  Byrne  v.  Brown,  22  Q.  B. 

604.  D.  657. 

(/)  Govett  v.  Richmond,  7  Sim.  (//)  Bac.  Ab.  Arb.  C. ;  Dyer, 

1.  See  P.  III.,  ch.  4,  s.  1,  d.  2,  216  b;  Cayhill  v.  Fitzgerald,  1 

p.  569.  Wils.  28,  58;  Com.  Dig.  Arb.  D.  2. 
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he  might  think  proper,  has  authority  not  only  to  bring  an 
action  in  the  name  of  the  assignors  on  the  contract  and  to 
refer  it,  but  also  to  consent  to  a  reference  of  a  cross  action 
by  the  defendant,  the  other  contracting  party,  against  the 
assignors  for  wires  spoiled  in  the  process  of  covering  (0). 

A  party  to  whom  debts  had  been  equitably  assigned,  and 
who  was  authorised  under  a  power  of  attorney  to  receive  and 
compound  for  the  same,  having  submitted  to  arbitration  the 
matters  in  difference  between  his  principals  and  one  of  their 
debtors,  was  held  entitled  to  maintain  an  action  in  his  own 
name  for  the  sum  awarded  in  his  favour  (p). 

It  often  becomes  a  question  whether  a  person  who  is  agent 
for  some  purposes  is  so  for  the  purpose  of  binding  his  prin- 
cipal by  a  reference.  A  person  who  underwrites,  and  settles 
losses  for  another,  has  an  implied  authority  from  him  to  refer 
to  arbitration  a  dispute  about  a  loss  (q). 

When  a  member  of  a  partnership  firm  gave  his  son  a  power 
of  attorney  to  act  upon  his  behalf  in  dissolving  the  partner- 
ship, with  authority  to  appoint  any  other  person  as  he  might 
see  fit,  it  was  held  that  this  gave  the  son  power  to  submit  the 
accounts  to  arbitration  (r) . 

Consignees  of  goods  were  by  agreement,  after  deducting 
their  advances,  charges,  and  commissions,  to  pay  over  the 
balance.  When  the  goods  arrived,  the  captain  of  the  ship, 
the  agent  of  the  party  entitled  to  the  balance,  who  was  then 
a  bankrupt,  wrongfully  refused  to  deliver  them.  No  assignees 
had  been  appointed.  The  consignees  were  held  authorised 
to  sue  the  captain  and  also  to  submit  the  action  to  arbitra- 
tion, and  to  deduct  the  costs  of  both  action  and  reference 
from  the  balance  to  be  paid  over  (n). 

An  agent  authorised  to  conduct  the  reference  for  a  party 
has  power  to  consent  that  the  opponent  may  produce  his 
books  before  the  arbitrator  alone  at  a  subsequent  day  (t) . 
He  may  also  bind  his  principal  by  waiving  an  objection  to  an 
improper  appointment  of  an  umpire  by  lot  (11). 


(o)  Hancock  v.  Eeid,  21  L.  J. 
Q.  B.  78. 

(p)  Banfill  v.  Leigh,  8  T.  E. 
571. 

(q)  Goodson  v.  Brooke,  4  Camp. 
163. 

(r)  Henley  v.  Soper,  8  B.  &  C. 


16,  S.  C.  2  M.  &  E.  155. 

(s)  Curtis  v.  Barclay,  5  B.  &  C. 
141. 

(t)  Hamilton  v.  Eankin,  3  De 
Gex  &  S.  782. 

(M)  Backhouse  v.  Taylor,  20 
L.  J.  Q.  B.  233. 
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ii.  Attorneys  and  solicitors. ,1 — Attorneys  and  solicitors  are       PAET  I- 

CH    II    8     2 

agents  who  are  clothed  with  peculiar  powers  of  effecting  their 
client's  interests. 


When  a  person  has  given  an  attorney  any  general  authority  bin<l  his  client 
to  act  for  him  in  legal  proceedings,  the  courts  have  always  ference. 
been  inclined  to  hold  him  bound  by  his  attorney's  acts,  and 
yield  with  reluctance  to  any  complaint  that  the  attorney  has 
acted  beyond  or  contrary  to  the  authority  given  him  in  con- 
senting to  a  reference  (#).  On  one  occasion,  Best,  C.J.,  seems 
to  have  assumed  as  clear,  that  an  attorney  in  a  cause  has 
power  to  refer  the  cause,  whatever  be  his  authority  as  to 
matters  out  of  it,  and  that  attorneys  for  the  parties  generally 
have  power  to  refer  all  matters  in  difference  (y}.  In  another 
instance,  where  it  was  necessary  to  prove  at  Nisi  Prius  that 
all  the  members  of  a  firm  had  assented  to  a  parol  submission, 
the  arbitrator  stated  in  the  witness-box  that  he  had  been 
requested  by  one  partner  only  to  undertake  the  arbitration, 
that  the  defendants  had  never  personally  attended,  but 
were  represented  at  the  reference  by  their  attorney,  A.  B. 
Taunton,  J.,  in  summing  up  to  the  jury,  said  that  A.  B., 
having  acted  as  attorney  for  the  defendants,  they  must  be 
taken  to  be  bound  by  his  acts  (z) .  Even  where  a  defendant 
swore  that  she  had  expressly  desired  her  attorney  not  to 
consent  to  a  reference,  and  that  no  step  had  been  taken  in  it 
except  the  appointment  of  a  meeting,  the  court  refused  the 
application  to  set  aside  the  Nisi  Prius  order  of  reference,  and 
Mansfield,  C.J.,  said,  "  Here  is  an  express  agreement  to  refer, 
properly  entered  into  by  counsel  and  attorney ;  it  is  now  said 
they  had  no  authority  to  enter  into  that  agreement ;  if  so,  the 
defendant's  remedy  is  by  action  against  her  attorney "  (a). 
So  where  a  cause  was  referred  by  judge's  order  by  consent 
of  the  attorneys,  the  court  enforced  the  award  summarily, 
though  the  defendant  swore  that  he  had  never  authorised  the 
reference,  and  previous  to  the  award  being  made  had  sent  a 
protest  to  the  plaintiffs  and  the  arbitrator  against  their  pro- 
ceedings (b). 

(x)  Latucho  v.   Pasherante,    1  (y)  Dowse  v.  Coxe,  3  Bing.  20. 

Salk.    86 ;    Buckle    v.   Koach,    1  (z)  Adams  v.  Bankart,  1  C.  M. 

Chitt.  193  ;  Bodington  v.  Harris,  &  R.  681. 

1  Bing.  187 ;  Jamieson  v.  Binns,  (a)  Filiner  v.  Delber,  3  Taunt. 

In  re,  4  A.  &  E.  945 ;  Paull  v.  486. 

Paull,  2  C.  &  M.  235.  (b)  Smith  v.  Troup,  7  C.  B.  757. 
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PAET  I. 
en.  ii.  s.  2. 


Attorney  to  a 
corporation, 
authority 
under  seal. 


Town  agent 
of  attorney. 

Confidential 
clerk. 


Solicitor. 


In  a  case  against  a  land  steward  defended  by  the  landlord, 
the  attorney  had  agreed  to  an  order  of  Nisi  Prius  compro- 
mising that  action,  and  also  other  actions  between  the  plaintiff 
and  the  landlord  ;  a  motion  was  made  to  set  aside  the  order, 
on  the  ground  that  the  attorney  had  no  authority  to  bind  the 
landlord  by  such  an  arrangement,  and  it  was  argued  that 
employing  an  attorney  in  a  cause  gives  him  no  authority  to 
refer  all  matters  in  dispute  between  the  parties ;  but  the  court 
said  it  was  constantly  done,  and  refused  to  interfere  in  a 
summary  way  (c). 

On  one  occasion,  where  the  question  was  raised  but  not 
determined,  whether  a  retainer  under  seal  was  necessary  to 
warrant  the  attorney  of  a  corporation  in  conducting  or  refer- 
ring an  action,  Pollock,  C.B.,  distinguished  the  case  of 
Arnold  v.  Mayor  of  Poole  (e?),  saying  that  that  case  did  not 
decide  that  the  corporation  might  not  be  bound,  but  only  that 
the  attorney  could  not  recover,  without  such  a  retainer  (c). 

More  recently,  however,  where  an  incorporated  railway 
company  had  been  served  with  a  writ,  and  their  attorney  had 
entered  an  appearance,  and  ultimately  referred  the  action, 
the  court  enforced  the  award  against  the  company,  although 
they  objected  that  the  attorney  not  being  appointed  under 
seal  had  no  authority  to  proceed  in  the  action,  or  to  refer 

it(/)- 

The  attorney's  consent  to  an  enlargement  of  time  binds 
the  client  (g). 

A  judge's  order  referring  a  cause  might  be  made  a  rule  of 
court  without  any  consent  on  the  part  of  the  client.  If  the 
attorney  consented  for  him  it  was  enough  (It}. 

The  acts  of  the  attorney's  town  agent  are  as  binding  on 
the  client  as  the  acts  of  the  attorney  himself  (*'). 

But  a  confidential  clerk  of  an  attorney  is  not  competent  to 
bind  his  principal  or  the  client  by  consenting  to  the  appoint- 
ment of  an  umpire  by  lot  (&). 

A  distinction  was  formerly  taken,  which,  however,  may 


(c)  Thomas  v.  Hewes,  2  C.  &M. 
519. 

(d)  4  M.  &  G.  860. 

(e)  Mayor  of  Ludlow  v.  Charl- 
ton,  Ex.  E.  T.  1845. 

(/)  Faviell  v.  Eastern  Counties 
Bailway  Company,  2  Exch.  344. 


(g)  E,  v.  Hill,  7  Price,  636. 

(A)  Paull  v.  Paull,  2  Dowl.  340. 

(t)  Griffith  v.  Williams,  1  T.  E. 
710. 

(&)  Greenwood  v.  Titterington, 
In  re,  9  A.  &  E.  699. 
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•well  be  doubted  now,  between  the  authority  of  a  solicitor  and       I>AET  *• 
attorney.      It  was  said  that  the  assent  of  a  solicitor  to  a 


reference  by  an  order  of  a  court  of  equity  was  not  obligatory 
on  the  client  without  his  actual  concurrence,  though  in  the 
same  case  it  was  admitted  that  such  a  reference  by  rule  of 
Nisi  Prius  would  bind  him  (/). 

Like  other  agents,  attorneys  bind  themselves  by  a  submis-  Attorney 
sion  if  they  expressly  contract  to  be  bound  (w),  and  when  bound*  ^ 
they  submit  without  authority  they  alone  are  bound  (a). 

The  attorneys  of  the  parties  to  an  appeal  against  a  poor-  Appeal  at 
rate  at  the  Quarter  Sessions  have  sufficient  authority  to  refer  Sessions. 
the  question  to  arbitration  (0). 

When  infants  sued  by  their  next  friends  in  Chancery,  the  Suit  in 


attorneys  in  the  suit  had  no  authority  to  bind  the  infants  by  a 

a  reference,  or  the  next  friends  of  the  infants,  for  the  due 
performance  of  the  award  by  the  infants  (p). 


m.  Counsel."]  —  A  reference  by  the  consent  of  a  counsel  in  Power  of 
a  cause  will,  it  is  apprehended,  in  general  be  binding  on  the  ^g^to  * 
party  he  represents.  arbitration. 

A  counsel  appeared  to  consent  to  a  compromise  of  a  suit 
on  behalf  of  one  of  the  parties.  Some  doubt  being  suggested 
whether  the  counsel  was  authorised  by  the  party  to  the  suit, 
the  instructions  not  being  given  by  the  solicitor  she  had 
formerly  employed,  Lord  Chancellor  Eldon  said,  "  It  is  for 
the  counsel  to  consider  whether  he  is  authorised  to  give  his 
consent  for  the  widow.  If  he  does,  I  must  act  upon  it,  and 
she  will  be  bound  by  it  "  (<?). 

That  decision  of  Lord  Eldon's  was  relied  upon  in  the  fol-  Counsel  with 
lowing  case  :  —  A  counsel  in  a  suit  in  equity,  in  the  absence  *!  In 

facts. 

(/)  Bac.  Ab.  Arb.  C.  ;  Colwel  v.  674. 

Child,  Cas.  in  Ch.  86  ;  1  Ch.  Rep.  (o)  E.  v.  JJ.  of  Northampton,  2 

104.     See  Furnival  v.   Bogle,   4  Bott.  pi.  396,  S.  C.  Cald.  30.     See 

Kuss.  142.  stat.  12  &  13  Viet.  c.  45,  ss.  12,  13. 

(m)  Com.  Dig.  Arb.  D.  2  ;  Cay-          (p)  Biddell  v.  Dowse,  6  B.  &  C. 

hill  v.  Fit/geruld,  1  Wils.  28,  58  ;  255.     See  ante,  p.  19. 
Iveson  v.  Conington,   1  B.   &  C.          (q)  Mole  v.  Smith,  1  Jac.  &  "VV. 

160.  673.      See  R.    v.    Corporation  of 

(//)  Bac.  Ab.  Arb.  C.  ;  Bacon  v.  Helston,  10  Mod.  202  ;  Gresley  on 

Dubarry,  1  Salk.  70,  S.  C.  1  Lord  Evidence,  458,  2nd  ed.  ;  College  v. 

l!aym.   -JKi;   Comb.   139;   Carth.  Horn,  3  Bingh.  119  ;  Elworthy  t>. 

•112;   but  see  Anon.  6  Mod.  16;  Bird,  1  Taml.  43. 
and  Wade  v.  Stanley,  1  Jac.  &  W. 
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PAET  I        Of  j^s  soiicitor  and  of  the  client  from  the  court,  consented  to 

CH.  II.  8.  ft, 

—  an  order  being  drawn  up  on  certain  terms  proposed  by  the 
other  side.  When  the  client  was  informed  of  it  he  strongly 
objected  to  the  terms,  and  moved  to  have  the  order  rescinded. 
The  case  was  several  times  brought  before  Lord  Lyndhurst,  C., 
who  stated  his  opinion,  that  a  party  was  bound  by  the  consent 
of  his  counsel  given  in  court,  though  they  had  no  instructions 
to  consent,  if  they  were  at  the  time  apprised  of  all  those  facts 
of  which  the  knowledge  was  essential  to  the  proper  exercise 
of  their  discretion,  but  that  he  would  be  relieved  from  an 
order  made  by  such  consent  if  they  gave  that  consent  in 
ignorance  of  material  circumstances.  He  also  intimated, 
that  if  the  solicitor  had  been  in  court,  and  with  a  full  know- 
ledge of  all  the  facts  of  the  case  had  assented  to  the  arrange- 
ment, it  would  have  bound  his  client ;  and  that  if  the 
solicitor,  when  he  heard  of  the  order,  had  dissented  from  it, 
it  was  his  duty  to  have  given  immediate  notice  of  his  objec- 
tion ;  that  by  not  doing  so  he  would  be  taken  to  have  adopted 
it,  and  his  client  would  be  bound.  Affidavits,  however,  were 
admitted  to  show  that  the  counsel  had  not  all  the  proper 
facts  before  them,  and  that  there  had  been  no  laches  in 
objecting  on  the  part  of  the  solicitor,  and  consequently  the 
order  was  rescinded  (>•) . 

The  principle  that  parties  are  bound  by  the  consent  of 
their  counsel  has  been  recognised  in  a  later  case,  where  a 
petition  to  restore  a  petition  dismissed  by  consent  upon  the 
ground  that  no  authority  had  been  given  to  counsel  to  con- 
sent, was  dismissed  with  costs  (*). 

More  recently  the  power  of  counsel  to  bind  their  clients 
by  agreeing  to  a  compromise  has  been  upheld,  notwithstanding 
certain  contradictory  opinions  expressed  by  members  of  the 
Courts  of  Chancery  and  of  the  Common  Pleas  (t). 

If  a  party  is  present  in  court  and  hears  his  counsel  state  in 
court  that  the  case  is  referred,  he  will  be  bound  by  the  act  of 
his  counsel  unless  he  protests  openly  (11) . 

(r)  Purnival  v.  Bogle,  4  Buss.  485,   S.  C.  25  L.  J.   C.  P.  303 ; 

142.  S.  C.  26  L.  J.  C.  P.  97  ;  in  Equity, 

(s)  Hobler,  In  re,  8  Beav.  101.  27  L.  J.  Ch.  35 ;  on  appeal,  27  L.  J. 

(t)  Strauss  v.  Francis,  1  L.  E.  Ch.  491  ;  Swinfen  v.  Ld.  Chelms- 

Q.  B.  379  ;  Hathews  v.  Munster,  ford,  5  H.  &  N.  890. 
20  Q.  B.  D.  141,  S.  0.  51  J.  P.          (M)  Eumsey  v.  King,  33  L.  T. 

615 ;  Swinfen  v.  Swinfen,  18  C.  B.  Q™  B.  D.  728. 
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Counsel  seem  to  have  equal  authority  in  Scotland.      On     ,  PART  L0 

CII.  II.  S.  — . 

the   trial   of  two   cross    actions   in   the   Scotch   courts,   the  — - 

counsel  had,  at  the  suggestion  of  the  judge,  agreed  to  refer  counsel  in  the 

them,  and  had   subscribed  a  minute   of   judicial   reference  Scotch  courts. 

referring  them  to  A.  B.,  or  failing  him,  to  any  arbitrator  to 

be  named  by  the  Lord  President.     A  party,  sole  plaintiff  in 

one  and  sole  defendant  in  the  other  action,  in  the  course  of 

the  day  protested  against  the  reference,  and  moved  the  court 

to  discharge  it,  alleging  that  he  was  not  aware  of  the  terms 

of  it  and  was  taken  by  surprise,  adding  (what  was  the  fact), 

that  A.  B.  declined  the  reference.     But  the  Lord  President 

and  lords  of  first  division,  before  whom  the  matter  was  heard, 

admitted  the  reference,  and  appointed  another  arbitrator  in 

the  place  of  A.  B. 

In  the  course  of  the  same  cause,  however,  an  order  made 
by  the  consent  of  counsel  only  was  rescinded.  For  after  an 
award  was  made  the  matter  was  brought  by  appeal  before  the 
House  of  Lords.  On  the  hearing  of  the  appeals,  they  were, 
at  the  suggestion  of  the  lords  present,  withdrawn  upon  terms 
consented  to  by  the  counsel  of  the  parties,  and  embodied  in 
an  order  of  the  House.  That  order  was  rescinded  upon  peti- 
tion of  the  appellant's  agent,  stating  that  he  had  not  con- 
sidered the  terms  of  the  compromise  when  the  counsel 
consented  to  it,  and  the  appeals  were  re-heard  (#). 

iv.  Executors  and  administrators.'] — An  executor  or  admi-  Submiasionby 
nistrator  may,  as  such,  submit  to  arbitration  matters  relating 
to  the  estate  of  the  deceased,  but  (it  is  said)  if  the  arbitrator  trator. 
does  not  award  as  much  as  he  would  be  entitled  to  at  law,  it 
will  be  a  devastavit  for  the  residue  (//) . 

Where  a  testator  had  agreed  to  refer  disputes,  if  they  should  Executor  not 
arise,  and  died  after  disputes  had  arisen  without  appointing  appoint° 
an  arbitrator,  his  executor  is  not  bound  to  appoint  an  arbi-  arbitrator, 
trator  (z) . 

Entering  into  a  submission  relating  to  matters  in  difference  When 
between  the  deceased  and  another  without  the  executors  pro- 
testing  against  the  reference  being  taken  as  an  admission  of 

(x)  Baillio  v.  Edinburgh  Oil  Gas  Vin.  Ab.  Executors,  G.  a.  3.    See 

Light  Company,  3  C.  &  F.  639.  Yard   r.    Eland,    1  Lord  Eaym. 

( y\  Bac.  Ab.  Arb.  C. ;  Com.  Dig.  3G8. 

Admin.  I.   1  ;  Assets,  C. ;  Anon.          (z)  Percival,   In    ro,   2    Times 

3  Leon.  53 ;  Went.  Off.  Ex.  61  ;  L.  R.  1,30. 
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PAET  I. 

CH.  II.   S.  2. 


Reference : 
admission  of 
assets. 


No  direction 
to  pay  in  the 
award. 


Direction  to 
pay  in  the 
award. 


assets,  will  amount  to  such  an  admission,  and  if  the  award 
direct  him  to  pay  a  sum,  he  will  be  hound  personally,  if  the 
assets  are  insufficient,  and  will  not  he  allowed  to  plead  plene 
administravit  to  an  action  on  the  arbitration  bond  (a) ;  for  if 
he  does  not  protest  in  the  first  instance  that  he  has  no  assets, 
he  will  not  be  afterwards  allowed  to  say  so,  because  in  that 
case  the  opposite  party  will  have  been  put  to  the  expense  of 
an  arbitration  to  no  purpose  (b).  And  an  arbitration  should 
be  placed  on  the  same  footing  as  an  action,  in  which,  if  an 
executor  omit  to  plead  that  he  is  without  assets,  he  cannot 
afterwards  set  up  that  ground  of  defence  (c). 

It  is  often,  therefore,  said  in  terms  that  a  submission  by  an 
executor  or  administrator  is  in  itself  an  admission  of  assets  (d) . 
But  perhaps,  more  strictly  speaking,  the  submission  does  not 
so  much  amount  to  an  absolute  admission  of  assets  as  to  a 
submission  of  the  question  whether  there  are  assets  or  no  (e). 
Thus,  where  the  arbitrator  awarded  a  sum  to  be  due  from  the 
intestate's  estate,  but  without  saying  by  whom  it  was  to  be  paid, 
the  administrator  was  not  held  personally  liable  to  the  payment ; 
and  Lord  Kenyon  distinguished  the  case  of  San-!/  v.  Rush, 
above  quoted,  by  saying,  "  There  the  defendant  submitted  in 
broad  terms  to  pay  whatever  should  be  awarded,  and  the  arbi- 
trator did  award  that  he  should  pay  a  certain  sum,  whereas 
here  the  arbitrator  has  only  ascertained  the  amount  of  the 
debt  due  from  the  intestate,  but  has  not  directed  the  defen- 
dant to  pay  it.  It  is  impossible,  then,  to  say  that  the  arbitrator 
decided  that  the  defendant  had  assets,  and  a  submission  to 
arbitration  by  an  administrator  is  not  of  itself  an  admission 
of  assets"  (/).  That  case  wras  followed  by  another  in  which 
the  award  directed  the  defendant,  an  administratrix,  to  pay 
the  sum  found  due,  and  the  same  judge  took  the  distinction, 
saying,  "  Here  the  arbitrator  has  awarded  that  the  defendant, 
the  administratrix,  shall  pay  the  plaintiff's  demand.  The 
submission  to  arbitration  by  the  administratrix  was  a  refer- 
ence not  only  of  the  cause  of  action,  but  also  of  the  question 


(a)  Bobson  v. ,  2  Hose,  50  ; 

Barry  v.  Bush,  1  T.  B.  691.  See 
P.  II.,  ch.  8,  s.  1,  d.  2,  How 
arbitrator  should  direct  executor 
to  pay;  and  P.  III.,  ch.  6,  s.  1, 
d.  3,  Attachment  against  exe- 
cutor. 


(Z>)  Biddell  v.   Sutton,  5  Bing. 
200. 

(c)  Ibid. 

(d)  Barry  i'.  Bush,  1  T.  B.  C91. 

(e)  Worthington   v.  Barlow,   7 
T.  B.  453. 

(/ )  Pearson  v.  Henry,  5  T.  B.  6. 
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whether  or  not  the  administratrix  had  assets.     And  as  the 


CH     II     8     2 

arbitrator  has  awarded  the  defendant  to  pay  the  amount  of 


the  plaintiff's  demand,  it  is  equivalent  to  determining  as 
between  these  parties  that  the  administratrix  had  assets  to 
pay  this  debt.  The  defendant,  therefore,  is  concluded  by 
this  award,  though  it  will  not  operate  as  an  admission  of 
assets  in  any  other  action  to  be  brought  by  any  other 
creditor  "(#). 

In   a  third  case,  where  the  arbitrator  awarded  a  balance  Direction  to 
against  the  testator,  and  directed  the  executor  to  pay  the 


amount  out  of  the  assets,  Abbott,  C.J.,  was  of  opinion  that 
the  latter  part  of  the  award  did  not  conclude  the  question  of 
assets,  but  left  it  open  (h). 

The  practice  in  equity  is  in  accordance  with  these  decisions, 
and  shows  the  effect  of  such  a  direction. 

An  award  directed  an  executor  to  pay  a  certain  sum  "  out  Direction  to 
of  the  assets  which  might  be  in  his  hands,  or  which  might  assets  quando. 
be  coming  to  him."  He  was  also  directed  to  pay  the  costs. 
The  other  party,  relying  on  the  fact  that  the  submission  was 
general,  moved  in  the  Court  of  Chancery  for  an  attachment 
against  the  executor  for  non-payment  of  the  sum  and  costs. 
This  motion,  on  an  affidavit  of  the  executor  that  he  had  no 
assets,  was  dismissed  with  costs  by  the  Vice-Chancellor. 
It  was  subsequently  renewed  before  the  Lord  Chancellor 
(Lyndhurst),  but  on  the  additional  affidavit  that,  since  the 
previous  application,  assets  exceeding  the  sum  awarded  had 
come  to  the  executor's  hands.  And  on  this  ground  the 
Lord  Chancellor,  expressing  his  approval  of  the  previous 
decision  of  the  Vice-Chancellor,  directed  an  attachment  to 
issue  («'). 

A   personal  representative  is    sometimes  bound    to  pay  Liability  of 
costs.     Thus,  where  an  action  by  an  administrator,  with  a  ®"tcs"  c 
count  in  the  declaration  containing  a  promise  to  himself  as 
administrator,  was  referred,  the  costs  to  abide  the  event,  and 
the  arbitrator   awarded   that  the  plaintiff  had  no  cause  of 
action,  it  was  held  that  the  plaintiff  was  personally  liable  to 
costs  (/,•). 

(»/)  Worthington  v.  Barlow,  7  (f)  Joseph  v.  Webster,  In  ro,  1 

T.  k  453,  Rusa.  &  M.  496. 

(A)  Love  v.  Honeybourne,  4  D.  (£•)  Spivy  v.  \\rebster,  2  Dowl. 

&  11.  814.  46. 
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PART  I. 

CH.  II.  8.  2. 

Submission 
by  trustees. 

Liability. 


v.  Trustees. ] — By  the  Conveyancing  Act,  1881,  trustees 
have  power  to  submit  to  arbitration  any  debt,  account,  claim, 
or  thing,  but  only  if  a  contrary  intention  is  not  expressed  (/) . 
It  is  said  that  trustees,  by  submitting  matters  to  arbitra- 
tion, do  not  make  themselves  personally  liable  (in).  But 
it  is  apprehended  that  must  entirely  depend  upon  the  terms 
of  the  submission.  In  order  to  be  safe,  it  is  recommended 
that  they  should  in  express  terms  take  care  to  exclude  the 
construction  of  any  personal  liability,  for  there  seems  no 
reason  why  they  should  stand  in  any  more  favourable  posi- 
tion than  executors. 


Submission  by 
a  committee 
of  lunatic. 


Wife  of  a 
lunatic. 


vi.  Committee  of  a  lunatic."]  — A  committee  of  a  lunatic  may, 
with  permission  of  the  Court  of  Chancery,  but  not  without, 
bind  the  lunatic  by  submitting  his  interests  to  arbitra- 
tion (n). 

On  the  application  of  the  committee,  the  court  will,  on  a 
fitting  case,  refer  it  to  the  master  to  inquire  whether  it  is 
proper  and  for  the  benefit  of  the  lunatic's  estate  to  refer  the 
demands  against  his  estate  to  arbitration,  and  upon  what 
terms  and  conditions  the  reference  should  take  place  (o). 

Where  there  is  no  committee  the  wife  of  the  lunatic  has 
been  held  to  have  a  sufficient  implied  authority  to  sue  in  his 
name  for  debts  due  to  him  ( p) .  It  does  not  appear  whether 
the  courts  would  hold  that  implied  authority  gave  her  power 
to  refer  either  the  action  or  the  demand  upon  which  it  was 
founded. 


Submission  by  vii.  Public  officer. ~] — Where  a  public  company  are  autho- 
rised by  act  of  parliament  to  sue  and  be  sued  in  the  name  of 
one  of  their  public  officers,  who,  however,  is  not  to  be  per- 
sonally answerable,  the  officer  by  consenting  to  refer  a  cause 
does  not  incur  any  personal  responsibility.  No  attachment 
will  be  granted  to  enforce  the  award  against  him,  though  in 
many  instances  the  company  will  be  compelled  to  obey  the 
award  by  a  mandamus  (q). 


(1}  44  &  45  Viet.  c.  41,  s.  37. 

(in)  Davies  v.  Ridge,  3Esp.  101. 

(n)  Shelford  on  Lunatics,  pp. 
179,  396 ;  Dane  v.  Viscountess 
Kirkwall,  8  C.  &  P.  679. 


(o)  In  ro  Baker,  Shelford  on 
Lunatics,  204. 

(p]  Rockv.  Slade,  7  Bowl.  22. 

(q)  Corpe  v.  Glyn,  3  B.  &  Ad. 
801. 
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PABT  I. 

SECTION  III. 

PERSONS  EMPOWERED  TO  REFER  BY  A  STATUTE. 

i.  Trustees  of  bankrupts.']  —  By  the  Bankruptcy  Act,  1883,  Trustee  of 
statute  46  &  47  Viet.  e.  52,  s.  57,  the  trustee  may,  with  the 
permission  of  the  committee  of  inspection,  refer  any  dispute 
respecting  the  debts,  claims,  or  liabilities  of  the  bankrupt  to 
arbitration. 

On  a  reference  between  assignees  of  a  bankrupt  under  the 
old  statute  12  &  13  Viet.  c.  108,  s.  153,  respecting  a  claim 
against  the  bankrupt,  the  proper  consents  to  the  reference 
had  not  been  obtained  :  the  claimant,  however,  was  held 
bound  by  the  award  made  against  him,  though  it  was  stated 
that  the  bankrupt's  estate  would  not  have  been  bound  (r). 

The  repealed  statute,  the  6  GK  IV.   c.  16,  s.   88,  which  Want  of 
required  the  consent  of  creditors  to  a  reference,  did  not,  it  is  jj^to  the 
apprehended,  disable  the  assignees  from  referring  without  reference. 
such  consent,  but  only  rendered  them  liable  for  the  conse- 
quences to  the  creditors  (s). 

Like  executors,  assignees  of  bankrupts  by  entering  into  a  Reference: 
submission  would,  unless  they  protested  against  the  inference,  sufficient1  ° 
be  held  to  have  admitted  that  they  have  sufficient  funds  in 
hand  to  pay  what  the  award  directed  (t)  . 

The  bankrupt  himself  cannot  make  a  valid  submission  so  Bankrupt  no 
as  to  affect  his  estate.     An  award  made  on  a  submission  by 
a  bankrupt  was  in  one  case  held  binding  on  his  assignee,  but  estate. 
that  decision  was  reversed  in  the  House  of  Lords  (u).     And 
when  an  award  made  on  a  submission  between  a  creditor  and 
a  bankrupt,  after  an  act  of  bankruptcy,  was  received  by  the 
commissioners  as  conclusive  evidence  of  the  amount  of  the 
debt,  the  Lord  Chancellor  directed  the  proof  of  the  debt  to 
be  expunged,  and  that  an  inquiry  into  the  amount  should  be 
made  before  the  commissioners  (x). 

(r)  See  Wyld,  Ex  parto,  30  L.  lace,  3  T.  E.  17  ;  Bannatyne  v. 

J.  Bank.  10,  S.  C.  2  De  G.  F.  &  Leader,  3  M.  &  C.  379. 
J.  642.  (t)  Robson  v.  -  ,  2  Rose,  50. 

(s)  Jones  v.  Yates,  3  Y.  &  J.          (»)  Whiteacrov.Pawlin,2Vorn. 

373  ;  Piorcy  v.  Roberts,  1  M.  &  229. 

K.  4.     See  also  Ex  parte  Whit-          (a;)  Ex  parto  Kemshoad,  1  Rose, 

church,  1  Atk.  91  ;  Norot  v.  Wai-  149. 

K.  1) 
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CH.  II.  S.  3. 

But  binds 
himself. 

Assignees  not 
affected  by 
award  unless 
they  consent. 


Assignees  of 

insolvent 

debtors. 

Want  of 
proper  con- 
sent to  the 
reference. 


Liability  of 
assignees. 


Trustees  of 
savings  banks 
and  members 
or  their  repre- 
sentatives. 

No  other 
remedy  than 
arbitration. 


But  the  submission  by  a  bankrupt  respecting  his  estate  is 
not  void,  but  binding  as  against  himself,  and  if  costs  are 
awarded  against  him  he  may  be  made  to  pay  them  (y) . 

On  a  reference  by  a  party  before  his  bankruptcy,  it  is  only 
against  the  bankrupt  that  proceedings  to  enforce  the  award 
can  be  taken,  for  the  assignees  clearly  could  not  be  affected 
by  an  award  to  which  they  were  not  assenting  parties  (z) . 

If,  however,  the  assignees  are  chosen  while  the  reference  is 
still  pending,  it  seems  proper  that  they  should  be  called  before 
the  arbitrator  («) ;  and  if  they  appear  before  him  and  adopt 
the  proceedings,  they  will  be  bound  by  the  award  ( J) . 

The  declaration  in  an  action  on  an  award  by  the  assignee 
of  an  insolvent  debtor  was  held  good,  though  there  was  no 
allegation  of  proper  consent  to  the  reference  (c),  nor  could 
the  want  of  it  be  pleaded  as  a  defence  by  a  stranger  to  pro- 
ceedings by  the  assignee  (d) ;  although,  like  an  assignee  of  a 
bankrupt,  the  latter,  if  he  referred  without  a  proper  authority, 
might  have  incurred  a  liability  to  the  creditors. 

Where  the  trustees  of  an  insolvent  debtor  had  submitted 
to  a  reference,  and  the  award  directed  them  to  pay  the  costs, 
the  court,  in  1818,  held  that  by  entering  into  the  arbitration 
bond  they  had  confessed  that  they  had  sufficient  funds,  and 
that  by  referring  all  matters  in  difference  and  agreeing  to  pay 
what  should  be  awarded,  they  had  made  themselves  liable  for 
the  payment  of  costs  (e). 

ii.  Savings  banks,  Friendly  and  Benefit  building  societies.']  — 
Under  the  old  statute  9  GK  IV.  c.  92,  s.  45,  relating  to  Savings 
banks,  it  was  held  that  the  parties  must  refer ;  for  the  words 
•were  compulsory,  and  left  the  parties  no  other  remedy  (/) . 
26  &  27  Yict.  c.  87,  s.  45,  and  39  &  40  Yict.  c.  52,  s.  2,  are 
the  sections  now  applicable. 


(y)  Milnes  v.  Kobertson,  24  L. 
J.  C.  P.  29. 

(z}  Marsh  v.  Wood,  9  B.  &  C. 
659.  See  Edwards,  Ex  parte,  3 
Mor.  Bank.  Eep.  179. 

(a)  Taylor- v.  Shuttle-worth,  8 
Dowl.  281. 

(6)  Dod  v.  Herring,  3  Sim.  143, 
S.  C.  on  App.  1  Euss.  &  M.  153  ; 
Michie,  Ex  parte,  1  Mont.  D.  & 


De  Gex,  181,  S.  C.  9  L.  J.  Bank. 
28. 

(c)  Sutcliffe  v.  Brooke,  9  Jur. 
1112,  S.  C.  15  L.  J.  Ex.  118. 

(d)  Casborne    v.    Barsham,    6 
Sim.  317. 

(e)  Wansborough  v.   Dyer,  In 
re,  2  Ch.  40.    See  Dayies  v.  Eidge, 
3  Esp.  101. 

(/)  Crisp  i'.  Bunbury,  8  Biag. 
394. 
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It  was  also  decided  under  the  old  act,  that  if  the  trustees  of       PABT  *• 
a  savings  bank,  when  called  upon  by  a  depositor,  refused  to 


appoint  an  arbitrator  on  their  part,  pursuant  to  the  statute, 
to  adjudicate  on  the  depositor's  claim,  the  Court  of  Queen's  to  name  an 
Bench  would  compel  them  by  mandamus  (g).  Not  so,  how- 
ever, when  it  was  doubtful  whether  the  parties  claiming  the 
sums  on  behalf  of  a  society  which  had  deposited  money  in 
the  bank  were  lawfully  entitled  to  represent  it  (/?). 

Under  the  Friendly  Societies  Act,  1875,  38  &  39  Yict  c.  60,  Friendly 
it  is  provided  by  s.  22,  that  all  disputes  shall  be  decided  in  ****&  and 

.  ,  members 

the  manner  directed  by  the  rules  of  the  society,  and  that  the  thereof, 
decision  so  made  shall  be  binding  and  conclusive  on  all 
parties  without  appeal,  and  shall  not  be  removed  into  any 
court  of  law  nor  restrained  by  injunction.  But  s.  30,  sub-s.  10, 
somewhat  inconsistently  allows  a  member  of  a  Friendly 
society  or  person  insured  to  apply  to  a  county  court  or  court 
of  summary  jurisdiction  to  settle  any  dispute,  notwithstanding 
any  provision  in  the  rules  to  the  contrary  (•/) . 

Under  a  repealed  statute,  where  the  justices'  decision  was 
without  appeal,  no  case  could  be  stated  by  the  j  ustices  under 
the  statute  20  &  21  Viet.  c.  43  (/,-). 

Under  the  old  acts,  where  justices  had  to  decide  if  the 
arbitrators  neglected  or  refused  to  make  an  award,  the  justices 
had  jurisdiction  though  the  arbitrators  had  in  fact  made  an 
award,  if  they  had  made  it  without  hearing  a  party's  witness, 
though  tendered  for  examination  ;  for  awarding  under  such  a 
state  of  things  was  a  neglecting  or  refusing  to  make  an  award, 
i.e.,  a  valid  award  (/).  But  a  party  who  had  assented  to  an 
award  being  made  by  fewer  arbitrators  than  the  rules  required 
was  not  allowed  afterwards  to  treat  the  award  as  a  nullity, 
and  to  go  before  justices,  for  the  latter  in  such  case  had  no 
jurisdiction  (w).  Arbitrators  settling  disputes  under  the  Counsel, 
present  act  are  not  bound  to  hear  counsel  (»} . 

A  society  which  has  for  its  object  the  loan  of  money  to  its 

(,7)  E.   v.    Mildenhall    Savings  110,  overruling  Watts  v.  Justices 

Bank,  6  A.  &  E.  932.  of  Kent,  33  L.  J.  M.  C.  1!H>. 

(/O  E.  v.  Witham  Savings  Bank,  (/)  E.  r.  Grant,  14  Q.  B.  43. 

1   A.   &  E.  321;   B.   v.   Cheadle  (m)  E.  v.  Evans,  3  E.  &  B.  363. 

Savings  Bank,  1  A.  &  E.  323,  n.  («)  Mucqiu.-cn  v.  The  Nottin^r- 

(t)  Holt,  In  ro,  4  Q.  B.  D.  Ui».  ham  Caledonian  Society,  9  C.  K 

(A-)  Callagan  v.  Dolwin,  L.  E.  4  N.  S.  793. 
C.  P.  288,  S.  C.  38  L.  J.  M.  C. 

1)2 
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PAET  I.  member?,  not  being  by  way  of  charitable  relief,  is  not  within 

en.  IT.  s.  3.  ,  ,  . 

the  statutes  (o) . 


A  claim  by  an  executor  of  a  deceased  member  against  the 
society  for  the  amount  of  a  policy  of  1,000/.,  effected  by  the 
deceased  on  his  own  life  with  the  society,  is  not  a  matter 
which  must  be  decided  by  arbitration,  and  it  seems  that 
policies  are  not  within  the  provisions  of  the  Friendly 
Societies  Acts  (p] . 

Benefit  build-  The  Benefit  Building  Societies  Act,  1874,  37  &  38  Yict. 
c.  42,  contains  provisions  respecting  arbitrations  under  the 
act  whenever  the  rules  of  the  society  direct  disputes  to  be 
referred  to  arbitration  (q}.  The  later  act,  47  &  48  Yict. 
c.  41,  defines  "  disputes." 

"When  the  matters  in  dispute  are  between  the  benefit 
building  society  and  the  member,  as  member,  the  only 
tribunal  for  deciding  them  is  an  arbitration,  if  arbitrators 
have  been  duly  appointed  (>•).  If  they  have  not  been 
appointed,  and  the  party  is  nevertheless  willing  to  refer 
according  to  the  rules,  it  does  not  seem  clear  whether  the 

Standing          society  could  sue  him  for  breach  of  any  rule  (s) .    When  it  was 

notappointed.  the  meaning  of  the  rules  that  there  should  be  standing 
arbitrators,  from  whom  three  were  to  be  chosen  by  lot  for 
each  dispute,  and  none  had  been  appointed  until  after  action 
brought,  it  was  held  that  the  action  should  not  be  stayed  (t) . 
Where  the  trustees  disputed  the  plaintiff's  title  to  be  a  member 
they  could  not  compel  him  to  refer  the  question  to  arbitra- 
tion (H).  It  will  be  assumed,  prima  facie,  that  the  rules 
provide  for  the  settlement  of  disputes  by  arbitration  or  by 

Withdrawing  justices  (#).  A  member  withdrawing  from  the  society 
claimed  payment  of  his  shares.  The  Board  refused,  on  the 
ground  that  other  claimants  had  a  priority,  and  that  there 

(o)  E.  v.  Shortridge,  1  N.  S.  C.  (s}  Eeeves  v.  "White,  17  Q.  B. 

56.  995. 

(p)  Kelsall  v.  Tyler,  25  L.  J.  (£)  Christie  v.  Northern  Conn- 
Ex.  153.  ties,  &c.  Building  Society,  43  Ch. 

(q)  Ss.  34,  35  and  36.  D.  62. 

(r)  Eeeves  v.  White,  17  Q.  B.  (;/)  Prentice  v.  London,  L.  E. 

995  ;  Thompson  v.  Planet  Benefit  10  C.  P.  679. 

Building   Society,  L.   E,    15  Eq.  (x)  Huckle  v.  Wilson,  2  C.  P. 

331  ;  Wright  v.  Monarch  Invest-  D.    410 ;     Thompson     v.    Planet 

ment  Building  Society,  5  Ch.  D.  Building  Society,  L.   E.  15  Eq. 

726;   Leicester  Club  and  County  333;  Johnson  i-.AltrinchamBuild- 

Eace  Course  Co.,  In  re,  30  Ch.  D.  ing  Society,  48  J.  P.  24. 
629. 
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were  not  funds  enough  to  pay  all.     It  was  decided  that  no       PAET  *• 
action  lay  for  this  claim  (y),     A  distinction  between  Benefit — ' 


building  societies  and  Friendly  societies  has  been  recently 

noticed  in  the  House  of  Lords.    By  the  statute  6  &  7  ~W.  IV.  Friendly  and 

c.  32,  s.  4,  all  the  provisions  of  the  Friendly  Societies  Act, 

10  GK  IY.  c.  56,  so  far  as  the  same  or  any  part  thereof  may  be 

applicable  to  the  purpose  of  any  benefit  building  society,  shall 

extend  to  the  benefit  building  society  and  the  rules  thereof, 

in  the  same  manner  as  if  such  provisions  had  been  expressly 

re-enacted.     And   the   House   of   Lords   has   held,  that   as 

questions  between  a  member  as  mortgagor  of  land  and  the 

society  as  mortgagee,  involving  as  they  may  do  the  rights  of 

redemption  or  foreclosure,  could  not  be  satisfactorily  dealt 

with  on  a  reference  under  the  statute  10  Geo.  IV.  c.  56, 

that  the  provisions  of  that  act  are  not  applicable  to  those 

purposes   of  a  benefit  building   society  which   involve  the 

adjustment  of  rights  created  by  mortgage,  and  therefore, 

that  notwithstanding  the  rules  of  the  society  providing  for 

an  arbitration  of  disputes,  the  mortgagor  might  well  maintain 

an  action  for  the  redemption  of  the  mortgaged  premises  (z). 

The  act  47 &  48  Viet.  c.  41  provides  that  the  word  "disputes"  "Disputes," 

does  not  include  disputes  as  to  the  effect  or  construction  of  ' 

any  mortgage  deed.     The  society,  therefore,  may  sue  for 

money  due  from  a  member  under  such  a  deed  (a),  though 

while  the  Act  of  1874  was  alone  in  force  it  would  have  had 

to   go   to   arbitration  (b).      Where   the   vice-president   of   a 

benefit  building  society,  who  had  purchased  a  real  estate  for 

the  society  with  their  funds,  and  kept  it  to  himself,  Sir  John 

Eomilly,  M.B.,  decided  that  the  trustees  might  compel  a 

restitution  of  the  estate,  and  that  the  jurisdiction  of  a  court 

of  equity  was  not  ousted  by  a  rule  of  the  society  for  referring 

(y)  "Wright  v.  Deloy,  4  H.  &  C.  grave  v.  Pope,  1  Do  Gox,  M.  &  G. 

209 ;  Walker  v.  General  Mutual,  783 ;   Mosley  v.  Bailer,  1  Hall  & 

&c.  Building  Society,  36  Ch.  D.  Tw.  301,  S.  C.  6  Hare,  87. 

777 ;    Davies    v.    Chatham,    &c.  (a)    Western     Suburban,     &c. 

Building  Society,  61  L.  T.  680.  Building    Society  v.  Martin,    17 

(z)  Mulkern  v.  Lord,  L.  E.  4  Q,  B.  D.  609. 

A i >| i.  Gas.  182;  Morrison  v. Glover,  (b)  Municipal  Permanent,  &c. 
4  Ex.  430;  Doe  d.  Morrison  v.  Building  Society  v.  Kont,  9  App. 
Glover,  15  Q.  B.  103;  Cuthill  v.  Cas.  260;  Hack  v.  London  Pro- 
Kin -dom,  1  Ex.  494  ;  The  Queen  vident  Building  Society,  23  Ch.  D. 
v,  Trafford,  24  L.  J.  M.  C.  20 ;  103. 
Fleming  v.  Self,  1  Kayo,  518;  Sea- 
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Award. 


Parties  in- 
terested in 
lands  and  the 
promoters  of 
the  under- 
taking. 


Parties  under 
disabilities. 


Railway 
companies. 

Joint  stock 
companies. 


disputes  to  arbitration  (c} .  So  where  directors  or  treasurers 
were  sued  for  retaining  money  illegally  (d}. 

A  court  of  equity  cannot  question  an  award  of  the  ap- 
pointed arbitrators  of  such  a  society,  except  it  be  bad  on  its 
face,  or  the  arbitrators  be  corrupt  (e) . 

A  magistrate  is  bound  to  issue  a  distress  warrant  to  enforce 
the  award.  He  may  not  refuse  on  the  ground  that  the  society 
has  been  expending  its  funds  illegally,  and  become  a  freehold 
land  building  society  (/). 

in.  Promoters  of  public  undertakings  and  railways.~\ — 
Under  "  The  Lands  Clauses  Consolidation  Act,  1845,"  all 
parties  having  any  estate  or  interest  in  the  lands  allowed  by 
any  special  act  of  parliament  to  be  purchased  or  taken  for 
the  purposes  of  any  undertaking  authorised  by  the  special 
act  to  be  executed,  may  require  the  promoters  of  such  under- 
taking to  refer  the  question  of  compensation  to  arbitration  in 
the  manner  provided  by  the  act  (g}.  Provision  is  made  in 
the  seventh  section  of  the  statute  for  the  case  of  persons  under 
disability,  trustees,  and  executors. 

Railway  companies  formed  under  any  act,  embodying  "  The 
Eailway  Clauses  Consolidation  Act,  1845  "  (/>),  and  joint 
stock  companies  created  by  any  statute  incorporating  "  The 
Companies  Clauses  Consolidation  Act,  1845  "  (i),  or  being 
wound  up  (/>•),  are  respectively  empowered  by  the  specified 
acts  to  obtain  the  decision  of  arbitrators  on  certain  matters 
in  the  manner  prescribed  in  the  respective  acts.  And  now, 
any  railway  companies,  and  all  owners,  lessees,  and  con- 
tractors working  any  railway,  have  certain  facilities  given 
them  by  statute  for  referring  disputes  (I).  But  the  power 
of  railway  companies  to  agree  to  a  reference  respecting  any 


(c)  Mullock  v.  Jenkins,  14  Beav. 
628. 

(d}  Municipal  Permanent  Build- 
ing Society  v.  Kichards,  39  Ch.  D. 
372,  S.  C.  08  L.  J.  Ch.  8;  Sinden 
v.  Banks,  3  E.  &  E.  623. 

(e)  Armitage  v.  Walker,  2  Kay 
&  John.  211. 

(/)  Hughes  v.  Layton,  33  L.  J. 
M.  C.  89. 

(g)  8  &  9  Viet.  c.  18.  See  Ap- 
pendix of  Statutes ;  see  also  P.  I. 


ch.  1,  s.  1,  d.  3,  as  to  matters 
referable  by  statute ;  and  P.  I. 
ch.  3,  s.  7,  d.  5,  as  to  the  mode  of 
submission. 

(h)  8  &  9  Viet.  c.  20.  See  Ap- 
pendix of  Statutes  ;  see  also  P.  I. 
ch.  1,  s.  1,  d.  3. 

(»)  8  &  9  Viet.  c.  16.  See  Ap- 
pendix of  Statutes. 

(&)  25  &  26  Viet.  c.  89,  s.  162. 

(I)  22  &  23  Viet.  c.  59.  See 
Appendix  of  Statutes. 
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differences  arising  in  the  course  of  their  business  does  not       PAET  !• 

CH     II     S     3 

depend  on  the  authority  of  any  act  of  parliament  (ni) . 


iv.  Crown.'] — If  the    Queen   or  the   Duke   of    Cornwall  The  Crown, 
consent  to  become  parties  to  an  arbitration,  the  Arbitration 
Act,  1889,  will  apply  to  them,  but  they  cannot  under  it  be 
compelled  to  refer,  and  it  does  not  affect  "  the  law  as  to 
costs  payable  by  the  crown  "  (w). 

(m)  Great  Western  Ey.  Co.  v.          (n)  52  &  53  Viet.  c.  49,  s.  23. 
Waterford  Ey.    Co.,  17    Ch.   D.      See  Appendix  of  Statutes. 
493. 
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HOW   MATTERS    MAY    BE    REFEERED    TO   ARBITRATION. 

THE  different  modes  in  which  matters  may  be  referred  to 
an  arbitrator,  and  the  effect  of  each  species  of  submission,  are 
considered  in  this  chapter. 

Section  one  contains  some  remarks  applicable  to  submis- 
sions generally  ;  section  two  treats  of  submissions  by  private 
agreement  at  common  law  and  their  disadvantages ;  section 
three,  of  submissions  which  have  the  effect  of  or  may  be  made 
rules  of  court  under  the  statutes ;  section  four  discusses  the 
effects,  in  law  and  equity,  of  the  common  provision  in  deeds 
and  agreements,  that  if  any  disputes  shall  arise  they  shall  be 
decided  by  arbitration ;  and  section  five,  in  like  manner, 
enlarges  on  the  effect  of  a  negative  agreement,  not  to  proceed 
by  action  or  suit  respecting  such  differences ;  submissions 
made  in  a  cause  at  common  law,  and  under  the  Arbitration 
Act,  1889,  their  effects  on  the  court  and  the  parties,  form  the 
subject  of  section  six ;  section  seven  comprises  an  enumeration 
of  some  other  forms  of  submission  of  a  judicial  character,  or 
made  under  the  authority  of  acts  of  parliament ;  while  section 
eight  concludes  the  chapter  with  an  account  of  the  proceed- 
ings on  the  submission  against  a  party  who  prevents  an 
award  being  made. 


SECTION  I. 

OF    SUBMISSIONS   IN    GENERAL. 

PAET  I.  i.  General  qualities   of  a    submission.^ — Matters    may  be 

ca' m'  s'  1-    referred  to  arbitration  in   any  manner  that   expresses  the 

agreement  of  the  parties  to  be  bound  by  the  decision  of  the 

person  named  and  chosen  to  determine  the  matters  in  con- 
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troversy.     This    person   is   styled    the   arbitrator,   and  the       PAET  L 
agreement  conferring  on  the  arbitrator  his  binding  authority  - 


is  termed  the  submission  (a) .     The  agreement  to  refer  is  not 

strictly  a  submission  until  the  arbitrators  are  named  (b) .     But 

under  the  Arbitration  Act,  1889,  s.  27,  a  submission  is  defined 

as  "a  written  agreement  to  submit  present  or  future  differences 

to  arbitration  whether  an  arbitrator  is  named  therein  or  not." 

This  statute  does  not  apply  to  Scotland  or  Ireland  (sect.  28), 

and  by  Scotch  law  an  agreement  to  refer  future  disputes  to  a  Scotch  law  of 

person  not  named  but  designated  only  as  the  holder  for  the  Bubml8slon- 

time  being  of   a  particular  office,  as,  for  instance,  that  of 

engineer  to  the  Forth  Bridge  Bail  way  Co.,  is  not  binding,  and 

this,  though  the  same  engineer  held  office  at  the  time  when 

disputes  arose  as  at  the  date  of  the  agreement  to  refer  (c). 

No  formal  submission,  either  verbal  or  written,  is  neces-  No  particular 
sary  (d).     It  may  be  contained  in  a  clause  quite  collateral  to  ^^0^  neces- 
the  main  purpose  of  an  agreement.     Thus  a  bond  conditioned  ^ry- 
"  for  A.'s  due  discharge  of  the  duties  of  clerk,"  "  to  be  ascer- 
tained by  the  inspection  of  A.'s  accounts  by  J.  S.,  and  the 
amount  so  ascertained  to  be  liquidated  damages,"  is  a  sub- 
mission  to  the  award  of   J.  S.  respecting  the  accounts  (e) . 
So   also   a   cognovit  in  the  words,    "  I   hereby  confess  the 
action,  and  that  the  plaintiffs  have  sustained  damages  to  the 
amount  of   one  shilling  besides  their  costs,  to  be  taxed  by 
the  prothonotary  as  he  shall  think  the  plaintiffs  entitled,"  is 
an  appointment  of  the  prothonotary  to  arbitrate  respecting 
the  costs.     His  decision  is  binding,  and  will  not  be  reviewed 
by  the  court  (/) . 

ii.    What  is  a  reference  to  arbitration  ?~\ — The  parties  must  Intention  of 
manifestly  intend  to  be   concluded  by  the  decision  of  the  themselves!0 
person  called  in,  in  order  to  Clothe  him  with  the  authority 
of  an  arbitrator. 

Hence,  where  it  was  the  practice  for  one  of  the  proprietors 
of  a  stage  coach  to  adjust  the  accounts  from  time  to  time, 
apportioning  the  profits  and  charges,  and  the  other  pro- 
prietors were  in  the  habit  of  receiving  or  paying  according 

(«)  Bac.  Ab.  Arb.  B.  &  D.  (</)  Bac.  Ab.  Arb.  B. 

(!>}  Smith  v.  Nelsou,  6  Times  (<;)  Jobb  v.  M'Kicrnan,  Moody 

L.  R.  434,  S.  C.  59  L.  J.  Q.  B.  533.  &  M.  3-10. 

(<:)  Tailored  r.  Steel  Co.  of  Scot-  (/)  Elvin  v.  Drummond,  1  M. 

land,  15  App.  Ca.  125.  &  P.  88,  S.  C.  4  Bing.  415. 
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PAET!. 

' 


Preventing 
differences 
arising*. 


Architect 


to  his  apportionment,  it  was  held  that  he  was  to  be  con- 
sidered rather  the  common  servant  of  them  all  than  an 
arbitrator  ;  for  the  acquiescence  of  the  others  in  the  correct- 
ness of  his  past  accounts  did  not  of  itself  manifest  any 
intention  on  their  part  to  deprive  themselves  of  the  power 
of  questioning  the  correctness  of  future  adjustments  (g}. 

It  is  not  in  every  case  where  two  parties  intend  to  be  con- 
cluded by  the  decision  of  a  third,  that  that  third  person  is  an 
arbitrator.  Thus,  a  valuer  between  an  incoming  and  out- 
going tenant  of  a  farm  (A),  or  a  person  appointed  to  deter- 
mine the  price  to  be  paid  for  brewery  premises  (/),  or  the 
goodwill  of  a  business  (#),  or  for  land  (/),  or  for  timber  (m), 
or  for  dilapidations  (»),  or  the  amount  to  be  paid  to  contractors 
for  work  done  (o),  or  the  compensation  to  be  given  for  an 
error  of  description  of  property  (p),  is  often  not  an  arbitrator 
in  the  proper  sense,  unless  there  have  been  differences  between 
the  parties  on  the  point  previous  to  their  submitting  it  to  his 
decision.  A  decision  which  precludes  differences  from  arising, 
instead  of  settling  them  after  they  have  arisen,  is  for  many 
purposes  frequently  not  an  award  (q).  Even  where  the 
reference  was  to  two  persons  described  as  arbitators  in  the 
agreement  who  were  directed  by  it  to  appoint  an  umpire  in 
case  of  dispute  before  proceeding,  and  the  question  was  as  to 
the  amount  to  be  paid  to  a  nurseryman  for  yielding  up 
his  lease,  and  for  his  plants,  and  the  arbitrators  themselves 
were  nurserymen  :  the  Court  refused  to  enforce  the  decision 
of  the  umpire  as  an  award,  saying  it  did  not  appear  that  any 
judicial  enquiry  was  intended,  intimating  that  the  inference 
might  have  Ix-  ^n  different  if  barristers  instead  of  experts  had 
been  selected  ^5) 

A  building  agreement  authorising  proceedings  in  case  of 


(g]  Carr  v.  Smith,  5  Q.  B.  128 ; 
Goodyear  v.  Simpson,  15  M.  &  W. 
16. 

(h)  Leeds  v.  Burrows,  12  East, 
1  ;  Freeman  v,  Jeffries,  L.  B.  4 
Ex.  189. 

(i\  Collins  v.  Collins,  28  L.  J. 
Ch.  184,  S.  C.  26  Beav.  306. 

(k)  Turner  v.  Goulden,  L.  E.  9 
C.  P.  57. 

(1}  Lee  v,  Hemingway,  3  Nev. 
&  M.  860,  S.  C.  3  L.  J.  K  B.  124. 


(m)  Wilson  v.  Green,  18  Q.  B. 

D.  7 ;  Dawdy,  In  re,  15  Q.  B.  D. 
426,  S.  C.  54  L.  J.  Q.  B.  574. 

(ri]  Jenkins  v.  Betham,  24  L.  J. 
C.  P.  94. 

(o)  Scott  v.  The  Liverpool  Cor- 
poration, 28  L.  J.  Ch.  230. 

(p)  Boss  v.  Helsham,  4  H.  &  C. 
642,  S.  C.  L.  E.  2  Ex.  72. 

(q)  See  Wilson  v.  Green,  35  W. 

E.  43,  S.  C.  18  Q.  B.  D.  7. 

(r)  Hammond  v.  Waterton,  62 
L.  T.  808. 
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certain  defaults  by  the  builder,  to  be  ascertained  and  decided       PAET  I. 
on  by  the  architect,  without  appeal,  is  not  a  submission  to 


arbitration  (*).  building 

agreement. 

But  when  the  words  of  the  submission  are  large  enough  to  judicial 
embrace  the  case  of  a  judicial  enquiry,  and  the  object  of  the  enquijy- 
parties  is  to  have  their  respective  cases  heard  and   decided 
upon  the  evidence  produced  before  the  arbitrator,  it  is  not 
less  an  arbitration  because  the  ultimate  object  is  to  ascertain 
the  value  of  property  or  the  amount  of  compensation  (£). 
,     Stewards  of  a  horse-race  appointed  to  settle  any  disputes  Steward  of 
respecting  it  are  not  arbitrators  in  the  strict  sense  (u) . 

A.  person  appointed  to  state  a  case  for  the  opinion  of  the  Person  to 
court  under  the  statute  17  &  18  Yict.  c.  125,  s.  5,  the  Common  8 
Law  Procedure  Act,  1854, is  an  arbitrator;  for  he  is  empowered 
to  decide  on  facts,  though  not  to  determine  everything  in 
controversey  between  the  parties  (%}. 

The  Local  Government  Board,  in  deciding  disputes  referred  Local  Govern- 
to   them   by   statute,    act    as    judges,    not   arbitrators,    by 
consent  (y) . 

Like  other  contracts  when  in  writing,  the  submission  must  Submission 
be  duly  executed ;  and  where  the  accession  of  all  parties  to 
the  reference  is  the  consideration  to  each  to  execute  the  sub- 
mission, it  is  not  valid  as  to  some  who  have  executed  it  until 
all  have  done  so,  even  although  it  purposes  to  refer  all  matters 
in  difference  between  them  or  any  two  of  them  (s). 

A  testator  cannot  make  a  valid  appointment  by  will,  that  Appointment 
if  any  differences  should  arise  respecting  his  will,  these  shall  iL^iii™ 
be  determined  by  a  specified  arbitrator,  whose  decision  is  to 
be  final  (a). 

It  ofter  happens  that  matters  in  difference  are  agreed  to  be  Appointment 
referred  to  two  arbitrators,  one  to  be  appointed  by  each  party ;  " 

in  such  case  it  is  important  to  call  attention  to  the  fact  that 
the  appointment  will  not  be  considered  complete  until  it  has 
been  notified  to  the  other  side ;  therefore,  if  it  be  one  of  the 
terms  of  the  agreement  that  a  party  is  to  appoint  an  arbitrator 

(«)  "Wadsworth  v.  Smith,  L.  E.  (x)  Graham  v.  Glover,  25  L.  J. 

6  Q.  B.  332.  Q.  B.  10,  S.  C.  5  E.  &  B.  591. 

(0  Hopper,  In  ro,  8  B.  &  S.  (y)  Bexley  v.  West  Kent  M.  S. 

100,  S.  C.  36  L.  J.  Q.  B.  97;  L.  E.  Bd.,  51  L.  J.  Q.  B.  D.  456. 

2  Q.  B.  367.  (z)  Antram  v.  Chase,  15  East, 

(t«)  Ellis  v.  Hopper,  28   L.  J.  209. 

Ex.  I ;  Parr  v.  Winteringham,  28  (a)  Philips  v.  Bury,  Skin.  469. 
L.  J.  Q.  B.  123. 
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PAET  I.       by  a  certain  day,  it  will  be  too  late,  though  he  nominate  his 

'.  arbitrator  on  the  day,  if  he  neglect  to  inform  his  opponent  of 

the  nomination  till  the  day  after  (6).     If  a  party  is  bound  to 

appoint  an  arbitrator,  he  performs  his  agreement  by  making 

the  appointment,  though  the  arbitrator  will  not  act  (c) . 

Should  refer         It  is  very  important  that  the  appointment  of  an  arbitrator 

matters.           by  each  party  should  refer  to  the  same  subject-matter.    If  A. 

appoint  his  arbitrator  to  determine  a  dispute  respecting  the 

construction  of  a  lease,  and  the  damages  A.  has  sustained,  and 

B.  appoint  his  arbitrator  to  decide  on  the  construction  of  the 

lease,  and  not  as  to  damages,  an  award  of  damages  to  A.  will 

be  invalid  (d) . 

Advisable  to         in.  Taking  collateral  security  to  enforce  the  aicanl.~\ — It  is 

take  a  warrant  ,.  j  j    i  c     ,,  e* 

of  attorney  as  sometimes  prudent  to  take  a  warrant  01  attorney  to  confess 
collateral         -judgment  for  a  specific  sum  as  a  collateral  security  for  the 

security.  x  .  .    J 

performance  of  an  award,  in  order  that  execution  may  be 
immediately  taken  out,  either  against  the  property  or  the 
person  of  him  who  neglects  or  refuses  to  perform  the  award. 
This  was  more  important  formerly,  though  performance  could 
then  generally  be  enforced  by  attachment,  yet,  as  that  process 
only  issued  from  a  court  of  law  in  term  time,  if  the  award  were 
made  in  vacation,  or  too  late  in  term  for  the  opposite  party  to 
show  cause  against  a  rule  for  an  attachment,  the  successful 
party  would  have  to  wait  till  the  next  term  for  the  assistance 
of  the  court.  The  defeazance  of  the  warrant  of  attorney 
should  contain  the  substance  and  effect  of  the  bond  or  agree- 
ment of  submission,  with  a  declaration  that  no  execution 
should  issue  until  non-performance  of  the  award. 

Dispute  as  to        Such  a  security  was  peculiarly  beneficial  in  the  case  of  the 
possess  submission  of  the  title  to  land  whenever  it  was  probable  that 

the  award  might  direct  a  change  of  possession ;  for  formerly 
if  a  party  in  possession  were  awarded  to  deliver  possession  of 
land  to  the  other,  the  only  mode  by  which  possession  could 
be  obtained  was  by  ejectment  (e). 

Conveying  When  the  nature  of  the  case  is  such  as  to  require  convey  - 

lands  to  arbi- 

(b)  Tew  v.  Harris,  11  Q.  B.  7;  (e)  Jarm.  &  Bythewood's  Conv. 
Thomas  v.  Fredericks,  10  Q.  B.  Vol.  II.  p.  701,  3rd  ed. ;  p.  639, 
775.  2nd  ed.     See  Doe  d.  Greville  v. 

(c)  Cooper  v.  Shuttleworth,  25  Roper,  Harr.  Woodf .  Land.  &  Ten. 
L.  J.  Ex.  114.  p.  790,  4th  ed. ;  Doe  d.  Morris  v. 

(d)  Davies  v.   Price,    6   L.   T.  Eosser,  3  East,  15. 
N.  S.  713,  S.  C.  10W.  E.  865. 
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ances  of  lands,  as  when  a  partition  is  to  be  made,  and  it  is       P^KT  I- 
considered  probable  that  a  difficulty  may  be  experienced  in  — '. — ' 


compelling  a  party  to  execute  conveyances  pursuant  to  the 
award,  the  expedient  may  sometimes  with  advantage  be  pursuant  to 
adopted  of  conveying  the  entirety  of  the  lands  in  the  first 
instance  to  the  arbitrator  upon  trust,  to  convey  to  the  several 
parties  the  portions  that  shall  be  respectively  awarded  to 
them(/). 

iv.  Arbitration  pending  cannot  be  pleaded  at  law  or  equity."] —  Submission 
Notwithstanding  some  doubtful  expressions  in  older  cases  (#),  ^f^. a^wn 
it  is  clear  law  now  that  the  pendency  of  an  arbitration  cannot  action, 
be  pleaded  to  an  action  for  the  same  demand  (//)  ;  nor  could 
it  be  pleaded  to  a  suit  in  equity  (at  least  where  there  was  no 
covenant  not  to  sue)  even  though  the  submission  were  made 
a  rule  of  a  court  of  common  law  (/). 

But  an  agreement  that  in  consideration  that  the  defendants  Agreement  to 
would  consent  to  refer  matters  in  dispute  in  an  action,  the  accord  and 
plaintiff  would  accept  such  agreement  in  satisfaction  of  all  satisfaction, 
damages  in  respect  of  certain  other  matters,  and  a  reference 
thereon,  may  be  pleaded  as  a  good  accord  and  satisfaction 
to  an  action  by  the  plaintiff  in  respect  of  the  last-mentioned 
matters  (/«•) . 

To  an  action  for  goods  sold,  a  plea  that  a  dispute  arose  as 
to  part,  and  that  the  defendant  had  by  agreement  paid  the 
price  of  that  part  to  an  arbitrator  to  abide  his  decision  upon 
it,  and  had  paid  the  residue  of  the  money  due  to  the  plaintiff, 
was  held  a  good  plea  (/) . 

A  plea  on  equitable  grounds,  amounting  to  the  statement  No  plea  on 
of  the  pendency  of  an  arbitration  in  which  the  arbitrator  had  grounds? 
power  to  decide  on  what  terms  the  contract  declared  on  was 
to  be  put  an  end  to,  and  that  by  the  agreement  of  reference 
no  action  was  to  be  brought  between  the  parties,  was  held  not 
good  (m). 

The  effect  of  an  arbitration  on  the  power  of  a  party  to  take 

(/)   6   Jarm.    &    Bythewood's  77,  S.  C.  36  L.  J.  Ch.  480. 

Conv.  586,  3rd  ed.  (&)  Williams  v.  London  Com- 

(</)  Kill  v.   Hollister,    1   "Wils.  mercial  Exchange  Company,  10 

129.  Ex.  569. 

(//)  Harris  v.  Reynolds,  7  Q.  B.  (I)  Pago  v.  Meek,  Q.  B.  7  Nov. 

71.     See  also  Livingston  v.  Balli,  1862,  1  N.  R.  20. 

24  L.  J.  N.  S.  Q.  B.  269.  (n»)  Woodr.  The  Copper  Miners' 

(/)  Tooko  r.  Oooko,  L.  R.  4  Eq.  Company,  25  L.  J.  C.  P.  166. 
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PAET  I.       proceedings  in  a  court  of  law  or  equity  in  respect  of  a  subject- 
— '. — '  matter  of  the  reference,  is  further  much  considered  in  ss.  4 


and  5  of  this  chapter. 

Railway  j£  would  seem  that  an  agreement  to  refer  between  two 

Arbitration  railway  companies  under  the  Eailway  Companies  Arbitration 
Act,  1859.  Act>  1859  (22  &  23  Yict.  c.  59),  may  be  pleaded  in  bar  to  a 

suit  (»). 

Proceedings  y.  Staying  proceedings  contrary  to  reference^ — If  the  sub- 
action  X  mission  contained  a  stipulation  that  no  action  should  be 
brought  after  brought,  the  court  would,  on  application,  before  the  recent 

reference.  /         . 

statutes,  stay  the  proceedings  in  any  action  commenced  con- 
trary to  the  agreement  (o). 

Not  so  when  But  where,  by  a  deed  of  partnership,  in  case  of  dispute 
arbitrators  g^^  party  was  to  appoint  an  arbitrator,  and  the  two  arbi- 

lail  to  appoint  r       *  ' 

umpire.  trators  were  to  appoint  an  umpire  before  they  commenced 

proceedings,  the  court  refused  to  stay  proceedings  in  an 
action,  as,  although  the  arbitrators  were  appointed,  they  had 
not  selected  an  umpire,  and  the  appointment  of  an  umpire 
was  held  by  the  court  a  condition  precedent  to  the  acting  of 
the  arbitrators  (p). 

Action  by  A  plaintiff   after  referring  the  action  became  insolvent. 

aftefreference  ^s  assignees  brought  a  fresh  action  for  the  same  matters. 

by  insolvent.    The  court  refused  the  application  of  the  defendant  to  stay 
the  proceedings  in  the  second  action  (<?). 

Stay  under          By  the  Arbitration  Act,  1889  (r),  s.  4,  it  is  provided — 

"^  any  Party  ^°  a  submission,  or  an7  person  claiming 
through  or  under  him,  commences  any  legal  proceedings  in 
any  court  against  any  other  party  to  the  submission,  or  any 
person  claiming  through  or  under  him,  in  respect  of  any 
matter  agreed  to  be  referred,  any  party  to  such  legal  pro- 
ceedings may  at  any  time  after  appearance,  and  before 
delivering  any  pleadings  or  taking  any  other  steps  in  the 
proceedings,  apply  to  that  court  to  stay  the  proceedings,  and 
that  court  or  a  judge  thereof  if  satisfied  that  there  is  no 
sufficient  reason  why  the  matter  should  not  be  referred  in 

(n)  Watford,    &c.    Ry.    Co.    v.  (p}  Bright  v.  Durnell,  4  Dowl. 

London  and  North- Western  Ey.  756. 

Co.,  38  L.  J.  Ch.  448.  (3)  Sturgis  v.  Curzon,  21  L.  J. 

(o)  Dicas  v.  Jay,  6  Bing.  519 ;  Ex.  38. 

Moscati  v.  Lawsou,   1  II.   &  W.  (r)  52  &  53  Viet.  c.  49. 
572. 
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accordance  with  the  submission,  and  that  the  applicant  was,       PAST  I. 

.  CH    III    B     1. 

at  the  time  when  the  proceedings  were  commenced,  and  still  —  '.  —  '. 


remains  ready  and  willing  to  do  all  things  necessary  to  the 
proper  conduct  of  the  arbitration,  may  make  an  order  staying 
the  proceedings. 

This  clause  is  similar  in  substance  though  not  in  language  Common  Law 
to  s.   11  of  the  Common  Law  Procedure   Act,  1854,  now  Act°  1854*. 
repealed.     The   following   decisions   on   the   terms   of   that 
section  will  in  most  cases  be  applicable  to  the  new  section  (s). 

There  ought  to  be  an  affidavit  of  the  applicant's  readiness  Affidavit, 
and  willingness  to  refer  (t) . 

Unless  some  reason  is  shown  why  the  matters  ought  not  to  Reason  for 
be  referred,  the  court  will  presume  that  there  is  none  (u).  n 
But  the  court  has  a  discretion  (#),  and  where  the  point  is  one 
of  law  and  more  fitted  to  be  decided  by  a  judge  it  will 
refuse  the  application  (y) .      So,  also,  where  the   defendants 
had  applied  for  time  to  plead  and  had  agreed  to  take  short 
notice  of  trial  (z). 

The  Court  of  Queen's  Bench  held  that  a  liberal  construe-  In  what  cases 
tion  ought  to  be  given  to  the  old  section,  and  that  if  an  ™ 

action  was  brought  for  a  claim  under  a  contract,  namely,  for 
freight  under  a  charter-party,  to  which  the  defendant 
admitted  that  he  had  no  defence,  but  set  up  a  cross  claim  for 
damages,  by  reason  of  the  ship  being  unseaworthy,  the  defen- 
dant, as  the  contract  provided  for  arbitration,  was  held  to  be 
in  a  position  to  pray  the  court  in  its  discretion  to  stay  the 
applicant's  action,  and  so  to  force  a  reference  to  arbitration 
of  their  mutual  claims  (a). 

In  the  Exchequer,  however,  Bramwell,  B.,  is  reported  to 
have  expressed  his  disapproval  of  that  decision ;  and  that 
court,  in  an  action  for  freight,  not  against  the  charterer,  but 
against  a  surety  who  guaranteed  payment  of  the  freight, 

(s)  See  as  to  old  practice,  West  (x)  Per  Bowen,  L.  J.,  L.  C.  & 

London  Dairy  Society  v.  Abbott,  D.  By.  Co.  v.  S.  E.  Ry.  Co.,  40 

44  L.   T.   376.      See    Horton  v.  Ch.  D.  579;  Davis  v.   Starr,  41 

Sayer,  29  L.  J.  Ex.  28,  S.  C.  4  Ch.  D.  242 ;  Swiney  v.  Ballymena 

II.  &  N.  643.  Comrnrs.,  23  L.  R.  Ir.  122. 

(t}  See  Piercy  v.  Young,  14  Ch.  (y]  Lyon  v.  Johnson,  40  Ch.  D. 

D.    200;    Halsey    v.    Windharn,  579;  Carlisle,  In  re,  Clegg  r.  Clegg, 

W.  N.  (1882)  108.  44  Ch.  D.  200 ;  59  L.  J.  Ch.  520. 

(«)  Hodgson  v.  Rail.  Pas3.  Ass.  (z)  Smith  &  Co.  v.  British  Ma- 
Co.,  9  Q.  B.  D.  188.     See  Fox  v.  rino  Ins.  Co.,  W.  N.  (1883)  176. 
Rail.  Pass.  Ass.  Co.,  54  L.  J.  Q.  (a)  Russell  v.  Pelegrini,  26  L.  J. 
B.  505.  Q.  B.  75,  S.  C.  6  E.  &  B.  1020. 
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PAET  I. 
CH.  m.  s.  1. 


Action 

charging 

fraud. 


Eule  in 

Chancery 

Division. 


Construction 
of  charter- 
party. 

Effect  of 
clause  iii 
policy. 


refused  to  act  under  that  section ;  and  said  that  the  surety 
could  not  set  up  any  cross  claim  which  was  not  a  defence 
to  the  liquidated  demand  for  freight,  or  rely  on  any  breach 
of  warranty  on  the  part  of  the  shipowner,  for  which  the 
charterer  alone  could  sue  (b). 

The  Court  of  Common  Pleas,  however,  more  recently  acted 
on  the  decision  in  Russell  v.  Peleyrini  (c} . 

In  an  action  for  breach  of  contract,  where  the  plaintiff's 
case  was  that  the  defendant  had  fraudulently  delivered  an 
inferior  kind  of  linseed  cake,  and  the  contract  provided  that 
any  dispute  as  to  quality  should  be  settled  by  arbitration  in 
the  usual  manner,  which  was  by  two  brokers,  the  Court  of 
Common  Pleas,  in  the  exercise  of  its  discretion,  refused  the 
defendant's  application  to  stay  the  action,  considering  that  a 
question  whether  a  gross  fraud  had  been  committed  was  one 
unfit  to  be  determined  by  such  an  arbitration  (d) .  But  where 
the  action  was  for  breach  of  warranty  as  to  the  quality  of 
some  seed  sold,  and  no  question  of  fraud  between  the  parties 
could  properly  arise,  the  same  court  stayed  the  action  (e). 

In  the  Chancery  Division  the  rule  seems  to  be  that  where 
fraud  is  charged  the  court  will  in  general  refuse  to  send  the 
dispute  to  arbitration  if  the  party  charged  with  the  fraud 
desires  a  public  inquiry.  But  where  the  objection  to  arbitra- 
tion is  by  the  party  charging  the  fraud  the  court  will  not 
necessarily  accede  to  it,  and  will  never  do  so  unless  a  prima 
facie  case  of  fraud  is  proved  (/). 

The  action  will  be  stayed  though  the  only  question  be  one 
of  law  on  the  construction  of  a  charter-party  (g). 

An  arbitration  clause,  in  a  policy  of  insurance,  though  not 
sufficient  to  bar  the  action,  may  afford  a  good  ground  for 
application  under  this  section  (Ji). 

Where  an  action  was  brought  alleging  unfair  conduct  by 


(&)  Daunt  v.  Lazard,  27  L.  J. 
Ex.  399. 

(c)  Seligman  v.  Le  Boutillier, 
L.  R,  1  C.  P.  681. 

(d)  Wallis  v.  Kirch,   26  L.  J. 
C.  P.  72,  S.  C.  1  C.  B.  N.  S.  316. 
See  Lury  v.  Pearson,  1  0.  B.  N.  S. 
639 ;  and  Smith  v.  Allen,  3  F.  & 
P.  156. 

(e)  Hirscli  v.  Im  Thurn,  4  C.  B. 
N.  S.  569,  S.  C.  27  L.  J.  C.  P. 


245. 

(/)  Russell  v.  Russell,  14  Ch. 
D.  471;  Minifiet'.  Railway  Passen- 
gers' Assurance  Society,  44  L.  T. 
N.  S.  552. 

(<]}  Randegger  v.  Holmes,  L.  R. 
1  C.  P.  679.  See  Forwood  v. 
"Watney,  49  L.  J.  Com.  Law,  447. 

(/*)  Roper  r.  London,  28  L.  J. 
Q.  B.  260,  S.  C.  1  E.  &  E.  825. 
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defendant  to  defeat  the  contract,  the  court  refused  to  stay,       PAET  I- 

CH    III    8     1 

as  it  was  not  a  dispute  within  the  contract  (i). 


An  action  has  been  stayed  and  a  receiver  appointed  pend- 
ing the  winding-up  of  a  partnership.  This  may  be  done  by 
one  order  (&) .  An  order  to  stay  a  counterclaim  may  be 
granted  (I). 

The  old  section  was  held  not  to  apply  where  an  action  was  "When  statute 
brought  on  a  charter-party,  which  contained  no  clause  for 
arbitration,  but  an  arbitration  had  been  subsequently  agreed 
upon(w).  This  construction  apparently  limited  the  operation 
of  the  section  to  the  case  of  agreements  for  reference  of  future 
differences;  but  the  statute  in  terms  applied  to  agreements 
for  reference  of  then  existing  differences. 

In  a  later  case,  Byles,  J.,  and  Willes,  J.,  stated  that  they  Not  when 
did  not  assent  to  the  doctrine  there  supposed  to  be  laid 
down  (n).  And  the  Court  of  Queen's  Bench  and  some  of  the 
judges  of  the  Court  of  Appeal  have  recently  expressed  their 
view  that  the  statute  applied  to  an  existing  arbitration 
entered  into  only  after  the  disputes  had  arisen,  but  that  if 
such  a  specific  submission  had  been  effectually  revoked  before 
action  brought  the  suit  could  not  be  stayed  by  the  court, 
though  the  power  of  the  court  would  remain  if  such  sub- 
mission had  been  entered  into  in  pursuance  of  a  previous 
general  clause  in  a  deed  or  instrument  to  refer  all  disputes  (o). 

Where  one  party  in  writing  and  the  other  verbally  agreed 
that  a  voyage  was  to  be  on  the  same  terms  as  a  former 
voyage,  and  the  old  agreement,  which  was  in  writing, 
contained  a  clause  for  settling  differences  by  arbitration, 
Keating,  J.,  stayed  an  action  respecting  the  latter  voyage  (p). 

In  an  action  for  wrongful  dismissal  by  a  manager  of  a  Matters  of 
brewery  engaged  under  a  deed  containing  a  clause  for  arbi- 
tration, the  Court  of  Exchequer,  on  the  application  of  the 

(t)  Nobel,    &c.    v.  Stewart,   6  ley,  27  L,  J.  Ex,  426. 

Times  L.  B.  378.  (//)  Mason  v.  Haddon,  6  C.  B. 

(k)  Halsey  v.  Windham,  W.  N.  526. 

(1882)  108;  Compagnio  du  Sene-  (o)  Bandell  v,  Thompson,  1  Q. 

gal  v.  Woods,  53  L.  J.  Ch.  166.  B.  D.  748,  S.  C.  45  L.  J.  C.  L.  713. 

(I)  Spartali  v.  Van  Hoorn,  W.  See  Moffatt  v.  Cornelius,  26  W. 

N.  (1884)  32.  B.  914  ;  Deutsche  Springstoff,  &c. 

(m)  Blythe  v.  Lafone,  1  E.  &  E.  v.  Briscoo,  20  Q.  B.  D.  177» 

435,  S.  C.  28  L.  J.  Q.  B.  164.    See  (  «)  Ilattcrsloy  v.  Hatton,  3  F, 

Orphan  Working  School  v.  Hen-  &  F.  116. 

R.  E 
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tribunal. 

Several  dis- 
putes, one 
only  referable. 


Arbitrator  no 
power  to 
award  eject- 
ment. 


Bankruptcy. 


Chancery. 


defendant,  stayed  the  action,  it  appearing  probable  that 
matters  of  account  would  arise  (q). 

It  is  no  reason  for  refusing  to  stay  proceedings  that  the 
reference  of  the  disputes  is  to  be  to  a  foreign  court  (r). 

Where  one  only  of  the  matters  in  dispute  in  respect  of 
which  an  action  had  been  brought  was  capable  of  being 
referred  under  the  arbitration  clause,  Fry,  J.,  refused  to  stay 
the  action  (s). 

It  is  no  reason  for  refusing  to  stay  proceedings  that  the 
causes  of  action  arise  out  of  one  deed  and  the  arbitration 
clause  is  contained  in  another,  if  the  two  deeds  form  one 
contract,  nor  that  the  action  is  for  ejectment  for  breach  of 
covenants,  and  that  the  arbitrators  cannot  award  an  ejectment, 
for  the  court,  if  the  award  warrants  it,  may  make  an  order 
equivalent  to  a  judgment  for  ejectment  at  common  law  (£). 

A  trader  having  sued  the  defendant  for  the  price  of  some 
timber  under  a  contract,  and  the  defendant  having  sued  the 
trader  for  unliquidated  damages  under  the  same  contract, 
both  actions  were  referred  by  judge's  order.  The  trader 
becoming  bankrupt,  his  assignees  sued  the  defendant  for 
the  price  of  the  timber.  The  defendant  applied  under  the 
above  section  to  stay  the  proceedings  in  the  latter  action. 
The  court  intimated  an  opinion  that  the  section  did  not 
apply  to  cases  where  the  rights  of  creditors  under  a  bank- 
ruptcy could  be  affected,  and  in  the  exercise  of  their  discre- 
tion declined  to  interfere  (w). 

In  equity  the  burden  of  showing  that  the  arbitrator  cannot 
give  effectual  relief  lies,  it  seems,  on  the  party  who  commences 
a  suit.  And  when  a  bill  charged  improper  conduct  in  one 
partner  entitling  the  other,  if  proved,  to  a  dissolution  of  the 
partnership,  the  court  refused  to  stay  the  suit  (.r). 

In  another  case  the  court  held  that  the  power  was  discre- 
tionary, but  refused  to  exercise  it  on  the  ground  that  the 
matters  to  be  referred  related  to  other  matters  than  those  in 


(q}  "Wickhamv.  Harding,  28  L.  J. 
Ex.  215. 

(r)  Law  v.  Garrett,  8  Ch.  D. 
26. 

(s)  Young  v.  Buckett,  51  L.  J. 
Ch.  D.  504. 


(t]  "Wade-Gery  r.  Morrison,  37 
L.  T.  N.  S.  271.  See  Tumock  v. 
Sartoris,  43  Ch.  D.  153. 

(u)  Pennell  v.  Walker,  26  L.  J. 
C.  P.  9,  S.  C.  18  C.  B.  651. 

(x)  Cooke  v.  Catchpole,  34  L.  J. 
Ch.  60. 
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the  suit,  and  that  questions  would  arise  in  the  suit  which  did      PABT  I. 
not  come  within  the  reference  clause  (?/) .  — - — — — — 


But  more  recently,  where  a  bill  had  been  filed  to  restrain  Question 
lessees  of  a  mine  from  doing  certain  acts,  and  the  lease  con-  ^nte  within 
tained  an  arbitration  clause,  the  Court  of  Appeal  in  Chancery  a^^™fnt  of 
confirmed  the  order  staying  the  proceedings,  saying  that  they 
would  leave  it  to  the  arbitrators  to  decide  whether  the  matters 
in  dispute  were  within  the  agreement  to  refer,  and  that  the 
inability  of  the  arbitrators  to  grant  an  injunction  formed  no 
reason  against  the  reference,  and  that  it  was  no  objection  to 
the  application  that  two  only  of  the  three  defendants  were 
at  first  willing  to  concur  in  it  (z). 

Where  an  employer  instead  of  going  to  arbitration  under  Party's  con- 
the  agreement  between  himself  and  his  agent  for  the  latter's 
alleged  misconduct  dismissed  him,  the  court  refused  the  appli- 
cation of  the  employer  for  a  stay  of  the  action  brought  by 
the  agent  for  such  dismissal,  as  the  employer  had  disen- 
titled himself  to  relief  by  taking  the  law  into  his  own  hands. 
An  offer  to  withdraw  the  dismissal  during  the  argument  was 
said  to  be  too  late  (a). 

On  an  arbitration  clause  in  a  partnership  deed  a  suit  was  Dispute  as  to 
stayed  for  taking  the  accounts,  as  on  a  dissolution  of  the  part-  n 


nership,  the  defendant  disputing  the  validity  of  the  notice  of 
dissolution  (fy. 

Kay,  J.,  refused  to  stay  an  action  to  wind  up  the  partner-  Winding-up 
ship  and  take  accounts,  the  question  of  winding-up  not  being  par 
a  subject  included  in  the  arbitration  clause  (c). 

A  partnership  deed  containing  the  usual  arbitration  clause  Expired 
provided  for  a  partnership  for  one  year  only.     But  the  part-  deed?61 
nership,  by  verbal  arrangement,  was  continued  for  several 
years ;  after  which  it  was  dissolved,  and  disputes  arose  as  to 
the  settlement  of    the  partnership  accounts.     It  was  held 
that  the  arbitration  clause  was  in  force,  and  a  suit  to  take 
the  accounts  was  stayed  (d) . 

(y)  Wheatley    v.    Westminster  (&)  Plews  v.  Baker,  L.  E.  16 

Brymbo   Coal  and    Coko   Co.,    2  Eq.  566. 

Drew.  &  Smale,  347.     See  Piercy  (c)  Joplin  v.  Postlethwaito,  61 

v.  Young,  14  Ch.  D.  200.  L.  T.  629 ;  Turnell  v.  Sanderson, 

(z)  Willesford  v.  Watson,  L.  E.  W.  N.  (1891),  71. 

8  Ch.  473 ;  below,  L.  E.  14  Eq.  (d)  Gillett  v.  Thornton,  L.  E. 

572.  19  Eq.  599,  S.  C.  44  L.  J.  Ch. 

(a)  Davis  v.  Starr,  41  Ch.  D.  398.    See  also  Cope  v.  Copo,  52 

-Mi'.  L.  T.  607. 
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Varying  order 


In  one  case  Lord  Hatherley,  C.,  stayed  the  proceedings  to 
the  day  to  which  the  arbitrators  had  enlarged  their  time  for 
making  their  award  (<?). 

Where  a  partnership  suit  was  stayed  in  which  the  costs, 
had  it  proceeded,  would  have  come  out  of  the  estate,  and  the 
question  of  costs  was  reserved,  and  on  a  reference  an  award 
was  made  in  favour  of  the  plaintiff,  the  Master  of  the  Bolls 
directed  that  the  costs  of  the  suit,  reference  and  award,  should 
be  borne  in  the  proportion  that  each  partner  would  have  had 
to  bear  them  had  the  suit  gone  on  (/). 

An  order  made  at  chambers,  staying  proceedings  in  an 
action  under  s.  4  of  the  Common  Law  Procedure  Act,  1854, 
contained  no  provisions  as  to  costs.  After  an  award  in  the 
plaintiff's  favour,  the  court  (Brett,  J.,  dissentiente),  relying 
on  the  proviso  to  the  section,  sustained,  as  valid,  a  subsequent 
order  varying  the  terms  of  the  original  order  by  directing 
that  the  defendant  should  pay  the  costs  of  the  action  (g). 


PAET  I. 


Disadvan- 

pafol  sub*1- 
mission. 


SECTION  II. 

OF  SUBMISSIONS  BY  PAROL,  AGREEMENT  IN  WRITING,  OR  DEED. 

I.  Parol  submission. ,]  —  A  parol  submission  is  generally 
perfectly  valid.  If,  on  the  hearing  of  a  summons  before  a 
judge,  the  parties  consent  that  he  shall  adjudicate  on  the 
case,  such  consent  is  a  parol  submission  to  him  as  arbitrator, 
and  his  decision  is  binding  as  an  award  (K).  It  often  happens 
in  practice,  where  the  submission  originally  is  in  writing,  that 
it  is  altered  or  added  to  by  parol  («). 

There  are  various  disadvantages  attending  parol  submis- 
sions. They  are  open>  like  other  verbal  contracts,  to  dispute 
respecting  the  exact  terms  used,  which  often  become  material, 


(e)  Kitchen  v,  Turnbull,  20  W. 
E.  253, 

(/)  Newton  v.  Taylor,  L.  E.  19 
Eq.  14. 

(g)  Bustros  v.  Lenders>  L.  E.  6 
C,  P,  259, 


(h}  Harrison  v.  Wright,  13  M.  & 
W.  816. 

(i)  -  v.  Mills,  17  Ves.  419  ; 
Ashworth  vt  Heathcote,  6  Bing. 
596  ;  Thames  Iron  Works,  &c. 
Company  v.  The  Queen,  20  L.  T. 
318. 
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since  a  parol  submission  is  not  and  cannot  be  made  a  rule  of  _  '.  _  —  _  '- 
court  so  as  to  give  the  court  jurisdiction  (&). 

When  a  reference  takes  place  at  Nisi  Prius,  and  a  verdict 
is  taken  subject  to  it,  but  no  order  of  reference  is  drawn  up, 
the  authority  of  the  arbitrator  depends  solely  on  the  parol 
submission  of  the  parties,  and  in  such  case  the  jurisdiction 
of  the  court  does  not  attach,  as  on  a  reference  by  order  of 
Nisi  Prius,  to  compel  the  attendance  of  witnesses  (/)  ;  though, 
where  the  arbitrator  has  to  certify  the  amount  of  damages,  a 
verdict  may  be  entered  for  the  amount  ascertained  by  his 
certificate  (m). 

A.  parol  submission  is  sometimes  ineffectual.    For  example,  parol  sub- 
if,  on  such  a  submission,  a  written  award  is  made  respecting  mi881°n 

'  i  o  sometimes 

real  property,  and  the  provisions  of  the  award  are  such  that,  ineffectual. 

if  they  had  been  verbally  agreed  to  by  the  parties  themselves, 
they  would  have  been  void  by  the  Statute  of  Frauds,  the 
award  cannot  be  enforced  as  to  them,  since  the  parol  submis- 
sion and  written  award  form  but  one  parol  contract  (n). 

An  award  on  a  parol  submission  of  the  question  whether  a  Submission 
tenant  has  a  continuing  interest  in  land,  or  is  bound  to  quit  tenancy7 
at  once,  is  void  under  the  Statute  of  Frauds  (o).     So  a  parol  determined. 
appointment  of  an  arbitrator  under  the  Public  Health  Act, 
1875,  is  ineffectual  (p). 

The  Arbitration  Act,  1889  (<?),  s.  4,  does  not  apply  to  a 
parol  submission  so  as  to  authorize  a  stay  of  proceedings. 

ii.  Submission  by  agreement  in  tenting  not  under  seal.~\  —  Submission  in 
Parties  may  refer  their  differences  by  agreement  in  writing 
not  under  seal.    In  the  Arbitration  Act,  1889  (<?),  by  sect.  27,  valid. 
the  term  "  submission"  means  a  written  agreement  to  submit  Submission 
present  or  future  differences  to  arbitration,  whether  an  arbi-  Arbitration 
trator  is  named  therein  or  not.     It  shall  (sect.  2)  be  deemed  Act»  1889> 
to  include  the  provisions  set  forth  in  the  first  schedule  to  the 
Act,  and  (sect.  1)  it  is  to  have  the  same  effect  in  all  respects 
as  if  it  had  been  made  an  order  of  court. 

(k)  Ansell  v.  Evans,  7  T.  R.  1  ;  s.    1,   d.   2,   enforcing   award  in 

-  v.  Mills,  17  Ves.  419.  equity. 

(1)  Curtis  v.  Bligh,  3  Jur.  1  152.  (o)  Rainforth  v.  Ilamer,  25  L.  T. 

(TO)  Tomes  v.  Hawkes,  10  A.  &  247. 

E.  32.  (  ji)  Gifford  v.  Bury  Town  Coun- 

(n)  Walters  v.  Morgan,  2  Cox,  cil,  20  Q.  B.  D.  368. 

Ch.  Cases,  369.     See  P.  III.  ch.  4,  (<?)  52  &  53  Viet.  c.  49. 


HOW  MATTEES  MAY  BE  REFERRED. 


PART!. 

CH.  in.  s.  2. 


Requires 

agreement 

stamp. 


Effect  of 
acknowledg- 
ment to  bar 
the  Statute  of 
Limitations. 


Submission 
by  bond. 


Notwithstanding  the  schedule,  it  will  be  prudent,  until  it 

.  has  been  decided  that  the  word  "  arbitrators"  in  the  schedule 

applies  to  a  single   arbitrator,  on  a  reference  to  a  single 

arbitrator,  still  to  include  in  the  submission  clauses  giving 

him  all  necessary  powers. 

These  submissions  require  in  general  an  ordinary  agreement 
stamp.  No  stamp  used  to  be  necessary  if  the  reference  was 
concerning  a  matter  under  the  value  of  20L  (r}.  Now,  how- 
ever, a  stamp  of  Qd.  is  imposed  on  an  agreement  not  otherwise 
charged,  except  where  the  matter  is  not  of  the  value  of  51.  (s). 
One  stamp  only  is  necessary,  although  there  are  many  parties 
to  the  submission  having  separate  legal  interests,  provided 
they  have  a  sufficient  community  of  interest  in  the  subject- 
matter  of  the  reference;  as  in  the  case  of  a  submission  between 
the  party  who  has  insured  a  ship,  and  the  underwriters  on 
the  policy  (t).  Where  there  was  a  written  agreement  that 
a  disputed  boundary  was  to  be  set  out  by  "an  indifferent 
surveyor  residing  at  a  distance,"  and  on  the  same  sheet  of 
paper  was  added  a  memorandum  of  a  later  date,  appointing 
a  particular  surveyor,  residing  in  the  neighbourhood,  to  set 
out  the  boundary,  the  two  memorandums  were  held  to  be 
only  one  agreement,  and  to  require  only  one  stamp  (w). 

An  agreement,  indorsed  on  an  arbitration  deed,  or  bond, 
enlarging  the  time,  or  changing  the  arbitrator,  is  a  new  sub- 
mission in  writing,  incorporating  into  itself  all  the  terms 
of  the  original  submission  (#),  and  requires  an  agreement 
stamp  (x). 

An  agreement  of  reference  containing  an  acknowledgment 
of  the  existence  of  some  debt,  but  providing  that  the  arbi- 
trators are  to  fix  the  time  of  payment,  is  not  such  an  acknow- 
ledgment as  to  support  a  promise  to  pay  on  request,  and  so 
to  take  the  case  out  of  the  Statute  of  Limitations  (y). 

in.  Submission  by  bond.~] — A  submission  by  bond  is  a  very 
ordinary  mode  of  effecting  a  reference. 


(r)  Lloyd  v.  Mansel,  19  L.  J. 
Q.  B.  192. 

(s)  Stat.  33  &  34  Viet.  c.  97. 

(t)  Goodson  v.  Forbes,  1  Marsh, 
525,  S.  C.  6  Taunt.  171;  Stephens 
v.  Lowe,  9  Bing.  32. 

(u)  Taylor  v.  Parry,  1  M.  &  G. 
604. 


(v}  Greig  v.  Talbot,  2  B.  &  C. 
179 ;  Tunno  &  Bird,  In  re,  5  B.  & 
Ad.  488 ;  Evans  v .  Thomson,  5 
East,  189. 

(cc)  Stephens  v.  Lowe,  9  Bing. 
32,  S.  0.  2  M.  &  Sc.  44. 

(y)  Hales  v.  Stevenson,  Q.  B.  11 
Nov.  1862,  1  N.  E.  23. 
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Each  party  usually  executes  a  bond  to  the  other  in  a  certain       PAET  I. 
penalty,  subject  to  the  condition  of  his  abiding  by  and  per- 
forming the  award  of  the  person  named  as  arbitrator.     The 
penalty  in  the  bond  does  not  limit  the  amount  the  arbitrator  penalty  in  the 
may  award,  although,  if  he  exceed  that  limit,  no  larger  sum 
than  the  penalty  can  be  recovered  by  action  on  the  bond  (z). 

The  submission  of  the  parties  is  contained  in  the  conditions  Alteration  of 
of  the  mutual  bonds,  for  they  together  make  up  but  one  agree-  bond, 
ment  of  reference.  The  terms  of  the  condition  may  be  altered 
by  an  instrument  under  seal,  without  affecting  the  bond  (a). 
Where  there  is  a  dispute  between  A.  of  the  first  part,  and  B.  Separate 
and  0.  of  the  second,  a  submission  to  reference  may  be  effected 
by  a  bond  given  by  A.  to  B.  and  C.  jointly,  and  by  separate 
bonds  given  by  B.  and  C.  respectively  to  A.,  conditioned  to  per- 
form the  award ;  for  the  three  bonds  together  will  constitute 
but  one  submission  (b).  Two  bonds,  however,  will  be  a  valid,  Two  bonds, 
though  unskilful,  method  of  settling  by  arbitration  the  affairs 
of  a  partnership  of  several  persons.  Thus,  a  joint  and  several 
bond  of  A.,  B.,  and  C.,  three  of  six  partners,  to  D.,  E.,and  F., 
the  other  three,  and  a  like  bond  of  D.,  E.,  and  F.,  to  A.,  B., 
and  0.,  both  conditioned  to  abide  an  award  respecting  all 
accounts  and  matters  in  difference  between  the  six,  or  any 
of  them,  will  authorise  an  award  directing,  among  other 
things,  A.  to  pay  a  sum  to  B.,  and  B.  may  maintain  an 
action  of  debt  on  the  award  against  A.,  but  not  an  action 
against  him  on  the  bond,  for  A.  is  not  bound  to  him  by 
that  instrument  ;  it  seems  also  that  D.,  E.,  and  F.,  to 
whom  A.  is  bound,  might  sue  him  on  the  bond  for  his 
disobedience  of  the  award  in  neglecting  to  pay  the  sum  of 
money  to  B.  (c).  Instead  of  binding  themselves  by  a  penalty 
to  each  other,  the  litigant  parties  may  join  in  a  bond  to  the 
arbitrator,  conditioned  to  perform  his  award.  Such  a  bond  Bond  to  tlie 
was  held  good,  although  it  was  suggested  that  the  arbitrator 
might  make  an  unreasonable  award  in  order  to  entitle  him- 
self to  the  penalty  (d). 

An  arbitration  bond  must  be  stamped  with  a  bond  stamp,  Stamp  on 
and  it  does  not  require  an  agreement  stamp  also,  because,  in  boncl.1^ 

(z)  Browes  v.  Bruco,  Watson  on         (6)  Hayes  v.  Hayes,  Cro.  Car. 
Awards,  p.  4,  note  (3),  3rd  ed.  433. 

(a)  Greig  v.  Talbot,  2  B.  &  C.          (c)  Winter  v.  White,  1  B.  &  B. 
179.  350. 

(d)  Owdyv.  Gibbons,  Comb.  100. 
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HOW  MATTERS  MAY  BE  REFERRED. 


PAET  I. 

CH.  III.  8.  2. 


Sufficient 
under  the 
Statute  of 
Frauds  as  to 
lands. 


Submission  by 
deed  valid. 


One  party 
only  exe- 
cuting under 
seal. 


addition  to  the  usual  clauses,  it  contains  a  stipulation 
respecting  the  manner  in  which  the  costs  are  to  be  paid. 
Such  a  stipulation  is  not  to  be  considered  as  a  substantive 
agreement  (e). 

A  submission  by  bond,  referring  to  an  arbitrator  to  settle 
the  price  per  acre  the  purchaser  is  to  pay  for  an  estate,  seems 
to  be  a  sufficient  agreement  in  writing,  respecting  the  sale  of 
lands,  to  satisfy  the  requirements  of  the  Statute  of  Frauds, 
and,  when  the  award  is  made,  to  enable  the  Court  of  Chancery 
to  enforce  a  specific  performance  (/). 

iv.  Submission  by  deedJ] — A  mode  of  referring  not  unfre- 
quently  adopted  is  by  indenture,  containing  mutual  cove- 
nants to  stand  to  the  award  (g).  Such  a  submission  cannot 
be  altered  by  parol,  or  written  agreement,  even  when  indorsed 
upon  it  (h). 

It  seems  to  be  no  objection  to  the  validity  of  the  submis- 
sion, that  one  party  is  bound  by  deed  and  the  other  by 
agreement  not  under  seal :  as,  for  instance,  on  a  reference 
between  a  private  individual  and  a  corporation,  which  the 
former  signs,  but  to  which  the  seal  of  the  latter  is  affixed  (i). 


Submissions 
orders  of 
court  unless 
contrary  in- 
tention ex- 
pressed. 


No  jurisdic- 
tion of  the 
courts  by 
common  law. 


Submission 
revocable. 


v.  Disadvantage  of  submissions  which  cannot  be  made  orders 
of  court. ~] — If  the  parties  wish  the  reference  to  be  one  over 
which  the  courts  of  law  shall  have  no  cognizance,  they  must, 
when  the  submission  is  in  writing,  express  their  intention 
that  it  shall  not  be  made  or  deemed  to  be  a  rule  of  court 
by  apt  words  in  the  submission  (A-) .  But  the  case  must  be 
peculiar  to  render  such  a  course  advisable,  for  its  disadvan- 
tages are  many. 

A  submission  of  matters  in  difference  when  there  is  no 
cause  in  court  does  not,  by  common  law,  give  the  court  any 
jurisdiction,  either  over  the  submission  itself,  or  over  the 
proceedings  before  the  arbitrator,  or  over  the  award. 

Either  party  may,  if  the  submission  be  by  parol,  or  is  not 
to  have  the  effect  of  an  order  of  court,  at  any  time  before  the 


(e)  Wansborough  v.  Dyer,  In 
re,  2  Chitt.  40. 

(/)  Cooth  v.  Jackson,  6  Ves.  11. 

(g)  Spooner  v.  Payne,  16  L.  J. 
C.  P.  225 ;  Bac.  Ab.  Arb.  B. 


(h)  Morphett,  In  re,  2  D.  &  L. 
967. 

(i)  Tomlin  v.  Mayor  (Ford- 
wich),  6  N.  &  M.  594. 

(k)  52  &  53  Viet.  c.  49,  s.  1. 
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award  is  made,  revoke  the  authority  of  the  arbitrator  (/),  and       ^^^  *• 
render  all  that  has  been  done  in  the  reference  ineffectual,  - 


though  by  so  doing  he  makes  himself  liable  to  an  action. 

The  awards  made  on  such  submissions  could  not  have  been  No  setting 
set  aside  by  a  court  of  law,  however  gross  the  misconduct  or  proper™' 
corruption  of  the  arbitrator  (rti)  .     The  only  remedy  was  by  awards. 
bill  in  equity  (ri)  ;  and  it  is  doubtful  whether  sect.  11  (2)  of 
the  Arbitration  Act,  1889,  enables  the  court  to  interfere. 

Nor  could  the  awards,  when  valid,  be  enforced  by  attach-  No  summary 
ment  or  other  summary  process  of  the  court.     The  benefit  of  awardf0 
of  them  could  only  be  obtained,  as  on  a  contract,  by  action,  Action  and 
or  sometimes,  when  the  nature  of  the  award  admitted,  by  ^ 
proceedings   for  specific  performance  (o).      Sect.  12  of  the 
Arbitration  Act,  1889,  does  not  seem  to  apply  to  these  awards. 


SECTION  III. 

OF     SUBMISSIONS    BY    CONSENT   WHICH    HAVE    THE    EFFECT    OF 
ORDERS  OF  COURT  BY  STATUTE. 

i.  Effect  of  the  Arbitration  Act,  1889.]— The  Arbitration 
Act,  1889,  sect.  27,  defines  a  submission  as  follows : — "  In 


this  act,  unless  the  contrary  intention  appears,  submission  Submis81on- 
means  a  written  agreement  to  submit  present  or  future  differ- 
ences to  arbitration,  whether  an  arbitrator  is  named  therein 
or  not." 

Sect.  1  of  the  same  act  is  in  these  words  :  "  A  submission,  Effect  of. 
unless  a  contrary  intention  is  expressed  therein,  shall  be  irre- 
vocable, except  by  leave  of  the  court  or  a  judge,  and  shall 
have  the  same  effect  in  all  respects  as  if  it  had  been  made  an 
order  of  court." 

Before  the  statute,  the  9th  &  10th  W.  III.  c.  15,  entitled,  Object  of  the 
"  An  Act  for  determining  Differences  by  Arbitration,"  now  10  W.  III. 

(0  See  P.  II.  c.  3,  s.  3,  d.  1,  pi.  95;  Cavendish  v.  —  —,  1  Cas. 

Revocation  at  Common  Law.  in  Chanc.  279. 

(m)  Vealo  v.  Warner,  1  Saund.  (o)  Blundell  v.  Brettargh,  17 

327,  c.  note.  Ves.  232 ;  Bishop  v.  Bishop,  1  Rep. 

(71)  Greenhill  v.  Church,  3  Rep.  in  Chanc.  75;  Bendick  v.  Thatcher, 

in  Chanc.  89,  p.  49 ;  2  Vern.  100,  Noy,  141 ;  Vin.  Ab.  Arb.  H.  a.  1. 
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HOW  MATTERS  MAY  BE  REFERRED. 


PART  I. 
CH.  m.  s.  3. 


Construction 
put  upon  the 
statute. 


repealed  by  the  Arbitration  Act,  1889,  when  persons  were 
out  of  court,  they  could  not,  by  any  agreement,  bring  them- 
selves into  court,  and  create  a  jurisdiction  to  issue  process  of 
contempt  (q).  Experience  had  proved  the  beneficial  effect  of 
terminating  by  arbitration  suits  actually  existing;  and  it 
was  thought  that  it  might  be  extremely  desirable  to  afford  the 
same  opportunity  also  where  only  a  cause  of  suit  subsisted, 
but  no  suit  had  been  instituted  (r).  To  effect,  therefore, 
these  two  objects,  first  to  give  the  parties  the  process  of  con- 
tempt for  enforcing  the  award,  and  next,  to  make  awards 
final  unless  complaint  was  made  within  a  limited  time  (s),  the 
statute  of  W.  III.  was  passed  (t). 

The  statute  was  not  very  clearly  worded,  but  the  whole 
act  taken  together  was  construed  to  mean  that,  though  there 
were  no  cause  in  court,  if  the  submission  contained  an  agree- 
ment for  making  the  submission  a  rule  of  court,  the  party  in 
whose  favour  the  award  was  made  might  have  his  costs  taxed 
by  the  master  of  the  court  (M),  and  might  enforce  the  award 
by  the  process  of  the  court  of  which  the  submission  was  made 
a  rule,  unless  it  appeared  to  that  court  that  it  ought  to  be  set 
aside  as  unduly  made,  and  in  such  case  the  same  court  would 
not  merely  refuse  the  aid  of  its  process,  but,  if  complaint 
were  made  within  the  time  limited,  would  set  the  award 
aside  (x) .  Many  cases  were  decided  on  the  effect  of  this 
repealed  act  of  W.  III.,  which  it  is  now  unnecessary  to  cite. 
A  reference  to  them  is,  however,  preserved  in  the  notes  (y] . 


(q)  Nichols  v.  Chalie,  14  Ves. 
265 ;  Lyall  v.  Lamb,  4  B.  &  Ad. 
468;  Steers  v.  Harrop,  1  Bing. 
133,  S.  0.  7  Moore,  466. 

(r]  Nichols  v.  Chalie,  14  Yes. 
265. 

(s)  Davis  v.  Getty,  1  S.  &  S.  411. 

(£)  See  Appendix  of  Statutes  for 
the  Act  9  &  10  W.  III.  c.  15. 

(u)  Bhear  v.  Harradine,  7  Ex. 
269. 

(x)  Dawson  v.  Sadler,  1  S.  &  S. 
537. 

(«/)  As  to  the  power  of  equity 
under  the  act  of  W.  III.,  see 
Nichols  v.  Eoe,  3  M.  &  Keen, 
431,  reversing  judgment  of  Vice- 
Chancellor  in  same  case,  5  Sim. 
156;  Nichols  v.  Chalie,  14  Yes. 
265;  Gwinnett  v.  Bannister,  14 


Yes.  530  ;  Heming  v.  Swinnerton, 
1  Coop.  0.  C.  386 ;  Cooke  v.  Cooke, 
L.  E.  4  Eq.  77  ;  Lomax  Arbitra- 
tion, 42  L.  T.  N.  S.  391;  2 
Madd.  Chanc.  Practice,  840, 
3rd  ed. ;  Pownall  v .  King,  6 
Yes.  10;  Webster  v.  Bishop,  2 
Yern.  444 ;  Smith  v.  Symes,  5 
Mad.  74;  Joseph  v.  Webster,  In  re, 
1  Euss.  &  Mylne,  496 ;  Dawson  v. 
Sadler,  1  S.  &  S.  537.  As  to  time 
for  proceedings,  Davis  v.  Getty,  1 
S.  &  S.  411;  Auriol  v.  Smith,  1 
Turn.  &  E,  121 ;  Allardes  v.  Camp- 
bell, 1  Turn.  &  E.  133,  n. ;  Pedley 
v.  Goddard,  7  T.  E.  73  ;  Harvey  v. 
Shelton,  7  Beav.  455.  As  to  en- 
forcing award,  Webster  v.  Bishop, 
Prec.  in  Chanc.  223. 
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A  parol  submission  could  not  be  made  a  rule  of  court      PAET  *• 
within  the  statute  of  W.  III.  (z). 


Though  an  order  of  Nisi  Prius,  referring  a  cause,  was  made  Submission  of 
a  rule  of  court  by  virtue  of  the  inherent  common-law  juris-  aiirnatterg1 
diction  of  the  courts,  yet  where  a  cause  and  all  matters  in 
difference  were  referred  by  such  an  order,  it  seems  not  to 
have  been  decided,  though  a  strong  opinion  was  expressed 
that  the  authority  to  make  it  a  rule  of  court,  as  to  the  matters 
not  in  the  cause,  was  derived  from  the  common-law  power  of 
the  courts  («). 

Criminal    proceedings  were    not   within    the   statute   of  Ofindict- 
W.  III.  (6),  nor  are  they  within  sect.  14  of  the  Arbitration  K 
Act(c). 

As  to  what  was  a  sufficient  consent  clause  under  statute  Consent 
of  W.  III.  for  making  the  submission  a  rule  of  court,  see  the  clause- 
cases  in  the  note  (d). 

The  following  cases  under  the  now  repealed  sect.  17  of  the 
Common  Law  Procedure  Act,  1854,  may  be  useful. 

A  building  contract  empowering  the   employer  to   take  Clause  no  ap- 
certain  steps  if  there  was  unreasonable  delay  or  unsatisfactory  ^ard^8" 
conduct  on  the  part  of  the  builder,  contained  this  provision, 
"  the  fact  of  such  delay  or  unsatisfactory  conduct  to  be  ascer- 
tained and  decided  in  writing  by  the  architect,  against  whose 
decision  there  shall  be  no  appeal."     This  was  held,  if  a  sub- 
mission to  arbitration  at  all,  not  to  be  capable  of  being  made 


(2) v.  Mills,  17  Ves.  419 ;  (6)  Watson  v.  M'Cullum,  8  T.  E. 

Anscll  v.  Evans,  7  T.  E.  1.  520;  E.  v.  Bardell,  5  A.  &  E.  619, 

(a)  E.  v.  Hardey,  14  0.  B.  529.  S.  0.  sub  nom.  E.  v .  Shillibeer,  5 

See  as  to  submissions  under  the  Dowl.  238. 

statute  of  W.   III.,  Lord  Lons-  (c)  52  &  53  Viet.  c.  49. 

dale  v.  Littledale,  2  Ves.  jun.  451;  (d)  Carter  v.Mansbridge,  Barnes, 

Lucas  v.  Wilson,    2   Burr.   701;  55;  Greig  v.Talbot,  2  B.  &C.  179; 

Anderson  v.  Coxeter,  1  Strange,  Evans  v.  Thomson,  5  East,  189; 

301 ;    Hayward  v.  Phillips,  6  A.  Tunno  and  Bird,  In  re,  5  B.  &  Ad. 

&  E.  119;  Allenby  v.  Proudlock,  488;  Jenkins  v.  Law,  8  T.  E.  87, 

4  Dowl.  54,  S.  C.  4  A.  &  E.  326 ;  overruled ;  Bailey  v.  Cheesely,  1 

Little  v.  Newton,  1  M.  &  G.  977,  Salk.  72,  S.  C.  1  Ld.  Eaym.  674 ; 

n.  (a) ;  Bhear  v.  Harradino,  7  Ex.  Dawson  v .  Sadler,  IS.  &  S.  537  ; 

269;   Harlow  v.  Winstanley,  19  Harrison  v.  Grundy,  2  Stra.  1 1 78  ; 

L.  J.  Q.  B.  430;  Milstead  v.  Crau-  Anon.,  2  Barnard,  163  ;  Story,  In 

field,  9  Dowl.  124  ;  Eushworth  v.  TO,  7  A.  &E.  602;  Pedleyv.  West- 

Barron,  3  Dowl.   317 ;  Eeynolds  macott,  3  East,  602 ;   Powell  v. 

v.  Askew,  5  Dowl.  682 ;  Soilleux  Phillips,  cited  in  Podley  v.  Woet- 

v.  Herbst,  2  B.  &  P.  444 ;  Leo  and  macott,  3  East,  602  ;   2  Tidd  Pr. 

Hemingway,  In  re,  3  Nev.  &  M.  821,9thed. ;  Woodcroft  and  Jones, 

860,  S.  C.  15  Q.  B.  305,  n.  In  re,  9  Dowl.  538. 
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HOW  MATTERS  MAY  BE  REFERRED. 


PART  I. 
CH.  in.  s.  3. 


Submission 
under  Lands 
Clauses  Acts. 


a  rule  of  court  under  sect.  17  of  the  repealed  act,  as  the 
clause  that  the  decision  was  not  to  he  subject  to  appeal  was 
construed  as  showing  that  the  parties  did  not  intend  the 
submission  to  he  made  a  rule  of  court  (e). 

Where  a  submission  was  made  a  rule  of  Chancery  under 
the  ahove-cited  sect.  17,  that  court  was  not  held  authorized  by 
sect.  50  of  the  said  statute  to  compel  one  of  the  parties  to  make 
a  discovery  of  documents  in  his  possession  (/). 

A  submission  to  arbitration  under  the  Lands  Clauses  Con- 
solidation Acts  has,  after  some  hesitation,  been  held  to  be  a 
submission  by  consent  (g). 


PAST!. 
CH.  m.  s.  4. 

Whether 
agreement  to 
refer  future 
disputes  a 
submission. 


When  arbi- 
trators not 
named. 


SECTION  IY. 

OF    AGREEMENTS   TO   REFER   FUTURE    DISPUTES   TO 
ARBITRATION. 

i.  Effect  as  a  submission  of  an  agreement  to  refer  future 
disputes.'] — There  is  often  a  covenant  or  agreement  in  deeds 
of  partnership,  policies  of  insurance,  and  other  instruments, 
providing  that  if  any  disputes  shall  arise  they  shall  be  referred 
to  arbitration.  The  arbitrators  generally  are  to  be  appointed 
by  the  parties,  or  some  third  person,  on  the  difference  occur- 
ring. Sometimes  the  referees  are  designated  in  the  original 
agreement. 

When  they  are  not  so  named,  the  agreement  to  refer  cannot, 
it  is  apprehended,  be  considered  a  complete  submission ;  for 
until  the  arbitrator  is  determined,  there  is  no  one  who  has 
the  binding  authority  to  decide  the  questions  submitted. 
In  the  latter  part  of  this  section  it  will  be  seen  that  the 
Arbitration  Act,  1889  (/<),  has  provided  for  the  appointment 
of  an  arbitrator  in  such  a  case.  Naming  the  arbitrator  in  the 
instrument  is  the  rarer  course  ;  for  it  is  open  to  the  reasonable 


(e}  Wadsworth.  v.  Smith,  L.  E. 
6  Q.  B.  332. 

(/)  Anglo-Austrian  Bank,  In 
re,  10  L.  T.  N.  S.  369.  See  Lord 
Fitzwilliam  v.  Dawes,  4  L.  T. 
N.  S.  508. 


(g)  Harper,  Ex  parte,  L.  E.  18 
Eq.  529 ;  Ehodes  v.  Airdale  Drain- 
age Commissioners,  1  C.  P.  D. 
402.  See  post,  P.  I.  ch.  3,  s.  7, 
d.  6. 

(A)  Stat.  52  &  53  Viet.  c.  49,  s.  27. 
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objection,  that  possibly  by  the  time  a  difference  arises  and  his       P^BT  I. 
assistance  is  required,  he  may,  from  age,  infirmity,  or  other    . 


cause,  have  become  unwilling  or  unfit  to  perform  the  duty. 

But  when  an  arbitrator  is  named  in  the  original  clause,  it  When  arbi- 

trator named. 
seems  to  diifer  little,  if  at  all,  from  an  ordinary  submission, 

and,  before  the  Arbitration  Act,  was  held  to  be  revocable  (i). 
There  are  no  matters  in  dispute,  it  is  true,  existing  at  the 
time  of  the  agreement  to  refer,  but  the  agreement  amounts  to 
a  submission  as  soon  as  controversies  have  arisen  (&). 

When   the   agreement,  though   not  naming  the  referees,  Specifying 
provides  for  their  appointment  in  a  particular  manner,  and  tmtort^be 
they  are  afterwards  so  appointed  in  writing,  though  contrary  appointed. 
to  the  will  of  one  of  the  disputing  parties,  this  has  the  same 
effect  as  if  the  referees  were  named  in  the   clause  itself. 
And  an   award  made  by  such  referees  will  be   summarily 
enforced  (/).      Though  the  agreement  were  by  deed,  if  the 
appointment  of  the  arbitrators  was  by  parol,  it  would  be  only 
a  parol  submission  (m). 

When  arbitrators  are  to  be  named  after  disputes  shall  Form  of 
have  arisen,  if  the  party  says,  I  appoint  A.  B.  as  the  arbi- 
trator on  my  behalf,  pursuant  to  the  agreement  (describing 
it),  it  is  sufficient.  The  appointment  need  not  recite  nor 
refer  to  the  matters  in  difference.  If  the  appointment  be 
made  by  the  party  and  a  stranger  "  jointly,"  it  would  seem 
to  be  bad,  though  if  the  stranger  joins  in  the  appointment, 
and  it  is  expressed  to  be  made  by  the  two  severally,  the 
addition  of  the  stranger  does  no  harm  (»). 

ii.  Effect  in  law  of  an  agreement  to  refer  future  disputes.]  — 
The  maxim  often  quoted  in  the  old  books  that  an  agreement 
to  refer  was  not  binding,  and  could  not  deprive  the  court  of 
its  jurisdiction,  seems  sometimes  to  have  been  misunder- 
stood^). The  agreement  did  not  oust  the  jurisdiction  of 
the  courts  where  there  were  no  excluding  words  (p). 

(i)  Deutscho  Springstoff,  etc.  v.  (m)  Glaysher,  Ex  parte,  3  H.  & 

Briscoo,  20  Q.  B.  D.  177.  C.  442,  S.  0.  34  L.  J.  Ex.  41. 

(*)  Parkes  v.  Smith,  15  Q.  B.  (n)  Haddan  v.  Koupoll,  9  0.  B. 

297.  N.  S.  683. 

(/)  Iladdan  v.  Eoupoll,  9  C.  B.  (o)  Thompson  v.   Charnock,   8 

N.  S.  683;  Woodcroft  v.  Jones,  9  T.  B.  139. 

Dowl.  538  ;  Nowton  v.  Hethoring-  (  »)  Jones  v.  St.  John's  College, 

ton,  19  C,  B.  N.  S.  342  ;  Willcox  L.  11,  6  Q.  B.  115. 
v.  Storkey,  L.  K.  1  C.  P.  671. 
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IOW  MATTERS  MAY  BE  REFEREED. 


PAET  I. 
CH.  in.  s.  4. 

Action  lies  on 
agreement. 

Governing 
principle. 


Plea  of  agree- 
ment to  refer. 


Arbitration 
condition  pre- 
cedent. 


No  damages 

unless 

liquidated 


An  action  would  lie  on  such  a  stipulation  (<?),  though  it 
could  not  usually  be  pleaded  in  bar  to  an  action  on  the 
contract  (r). 

The  governing  principle  now  in  force  seems  to  be  that  if 
there  is  an  absolute  covenant  to  pay,  and  a  collateral  provision 
that  the  amount  shall  be  ascertained  by  arbitration,  such 
arbitration  is  not  a  condition  precedent  to  the  maintenance 
of  an  action  on  the  covenant,  but  if  the  parties  have 
covenanted  that  the  liability  is  only  to  arise  after  the  amount 
has  been  adjusted  by  arbitration,  then  such  adjustment  is  a 
condition  precedent  to  the  right  to  recover  (s). 

Where  a  tenant  covenanted  not  to  keep  an  injurious 
quantity  of  rabbits  and  hares,  and  if  he  kept  such  injurious 
quantity  to  pay  a  reasonable  compensation,  to  be  settled,  in 
case  of  difference,  by  arbitration,  it  was  held  on  appeal, 
reversing  the  judgment  of  the  Exchequer,  that  the  lessor 
could  not  be  prevented  from  suing  for  injury  from  excess  of 
ground  game  by  reason  of  the  arbitration  clause  (f). 

But  where  a  tenant  agreed  to  deliver  up  a  house  and  furni- 
ture in  good  order,  and  in  case  of  damage  to  pay  for  the  same, 
the  amount  of  such  payment,  if  disputed,  to  be  settled  by  two 
valuers,  the  fixing  the  amount  by  the  valuers  was  held  to  be 
a  condition  precedent  to  the  landlord's  right  to  bring  an  action 
for  the  damage  when  disputed  («) ;  and  Damon  v.  Fitzgerald 
was  distinguished  on  the  ground  that  in  that  case  the 
covenant  not  to  keep  an  excess  of  game  was  separate  and 
independent  of  the  arbitration  clause. 

When  such  an  agreement  has  been  acted  on,  and  an  award 
has  been  made,  the  jurisdiction  of  the  courts  over  the  matter 
decided  by  the  arbitrator  ceases  (x). 

As  it  is  ordinarily  drawn  up,  usually  only  nominal  damages 
seem  recoverable  for  the  breach  of  the  agreement  to  refer  (i/) ; 


(7)  Livingston  v.  Ealli,  24  L.  J. 
Q,  B.  269,  S.  C.  5  E.  &  B.  132  ; 
Donegal  (Marquis)  v,  Verner,  6 
Ir.  Eep.  C.  L.  504  ;  Tattersall  v. 
Groote,  2  B.  &  P.  131. 

(r)  Livingston  r.  Ealli,  24  L.  J. 
Q.  B.  269,  S.  C.  5  E.  &  B.  132; 
Thompson  v.  Charnock,  8  T.  E. 
139 

(s)  Viney  v.  Bignold,  20  Q.  B. 
D.  172. 


(t)  Dawson  v.  Fitzgerald,  1  Q. 
B.  L>.  257,  overruling  same  case 
below,  L.  E.  9  Ex.  7,  S.  C.  43 
L.  J.  Ex.  19. 

(u]  Babbage  v.  Coulburn,  9  Q. 
B.  D.  235. 

(»)  Cleworth  v.  Pickford,  7  M. 
&  W.  314;  per  Abinger,  C.  B. 
321. 

(y)  See  Brunsden  v.  Staines 
L.  B.,  1  C.  &  E.  272. 
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for  the  jury  generally  can  have  no  means  of  calculating  the       PAET  I. 
amount.     Lord  Eldon,  therefore,  recommended,  as  a  pru- 


dential mode  of  drawing  up  such  a  covenant,  that  there 
should  be  added  an  agreement  for  the  payment  of  a  certain 
sum  by  way  of  liquidated  damages  in  case  of  breach  in 
order  to  compel  the  parties  to  a  specific  performance  of  its 
terms  (s).  This  seems  to  have  been  the  course  usually 
adopted  in  references  to  arbitration  under  the  civil  law  (a). 
Sometimes,  however,  substantial  damages  have  been  recovered.  Substantial 
A  landlord,  liable  to  compensate  his  tenants  for  damage  done 
by  the  game,  let  the  shooting  of  the  estate  to  a  party  who 
was  to  pay  the  landlord  for  all  damages  done  to  the  tenants 
by  the  game ;  the  amount  to  be  settled  by  two  indifferent 
persons,  one  to  be  chosen  by  each  party.  The  landlord 
appointed  a  valuer,  but  the  other  party  refused.  In  an  action 
against  the  party  refusing  for  breach  of  the  agreement,  the 
landlord  recovered  the  amount  found  by  the  jury  as  the 
damage  done  by  the  game  (b}. 

If  the  party  appoint  a  valuer,  but  that  valuer  will  not  act,  Valuer  not 
no  action,  it  seems,  will  lie  against  the  party  (c). 

More  recently  the  courts  have  reiterated  the  doctrine,  that  Arbitration 
an  absolute  agreement  by  which  a  party  contracts  not  to  sue  dttion  prece- 
in  case  of  future  claims  is  void  (d) ;  but  at  the  same  time  they  dent, 
have  decided  that  parties  may  contract  that  no  right  of  action 
(to  be  enforced  in  a  court  of  law)  shall  accrue  on  the  contract, 
until  an  arbitrator  has  decided  on  the  sum  to  be  paid  in  case 
of  a  breach,  or  difference,  or  loss  (e). 

fz)  Street  v.  Rigby,  6  Ves.  814.  L.  J.  Ex.  308;  Tredwen  v.  Hol- 

(a)  2  Story's  Equity  Jurispru-  mail,  31  L.  J.  Ex.  398  ;  Russell  v. 
dence,  682.  Pelegrini,  6  E.  &  B.  1020,  S.  C.  26 

(b)  Thomas  v.   Fredericks,    10  L.  J.Q.B.75;  Hemansv.Picciolto, 
Q.  B.  775.  1  C.  B.  N.  S.  646 ;  Braunstein  v. 

(c)  Cooper  v.  Shuttleworth,  25  Accidental  Death  Insurance  Co., 
L.  J.  Ex.  114.     See  post,  d.  4,  as  31  L.  J.  Q.  B.  17 ;  Westwood  v. 
to  forcing  tho  appointment  of  a  Secretary  for  India,  1  N .  ;R.  262  ; 
new  arbitrator.  Elliott  v.  Royal  Exchange  Assur- 

(d)  Horton  v.  Sayer,  5  H.  &  N.  ance  Co.,  L.  R.  2  Ex.  237  ;  Sharpe 
643,  S.  C.  29  L.  J.  Ex.  28 ;  Leo  v.  v.  San  Paulo  Railway  Co.,  L.  R. 
Pago,  30  L.  J.  Ch.  857  ;  Scott  v.  8  Ch.  597  ;  Dawson  v.  Fitzgerald, 
The  Corporation  of  Liverpool,  27  1  Q.  B.  D.  257  ;  Edwards  v.  Aber- 
L.  J.  Ch.  641 ;  in  error,  28  L.  J.  ayron  Mutual  Ship  Insurance  So- 
Ch.  230,  S.  C.  3  Do  G.  &  J.  334 ;  ciety,  1  Q.  B.  D.  563 ;  Collins  v. 
Johnson  v.  Hopper,  4  JUT.  N.  S.  Locke,  4  App.  Cases,  674 ;  Viney 
882.  v.Bignold,  20  Q.  B.  D.172;  Gold- 

(e)  Scott  v.  Avery,  8  Ex.  487 ;  stone  v.  Osborno,  2  C.  &  P.  550, 
in  error,  5  II.  L.  C.  811,  S.  C.  25  overruled. 
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PAET  I. 
CH.  in.  s.  4. 

Insurance 
policy. 


Divorce  suit. 


Ground  for 
applying  to 
stay  action. 


A  rule  making  the  settlement  of  the  amount  of  a  loss  on 
a  policy  of  insurance  by  arbitration  a  condition  precedent  to 
bringing  an  action  on  the  policy  does  not  compel  the  party  to 
submit  to  arbitration  the  question,  whether  the  policy  is  not 
void  by  reason  of  a  misrepresentation  as  to  the  condition  of 
the  ship(/). 

A  divorce  suit  was  compromised  during  the  trial  on  these 
written  terms :  "Petition  and  answer  dismissed.  Deed  of  sepa- 
ration, with  usual  covenants,"  &c.,  &c.  "  In  case  of  difference 
in  working  out  these  terms  matter  to  be  referred  to  A.  and 
B."  It  was  held,  that  the  agreement  on  the  face  of  it  being 
complete,  the  arbitration  clause  did  not  oust  the  jurisdiction 
of  the  Chancery  Division  to  settle  the  terms  of  the  deed  of 
separation  (#) . 

Though  the  clause  should  not  be  such  as  to  bar  an  action, 
it  still  might  have  formed  a  very  good  ground  for  an  applica- 
tion to  stay  it,  under  sect.  11  of  the  repealed  Common  Law 
Procedure  Act,  1854,  so  as  to  have  compelled  the  plaintiff  to 
take  his  remedy  by  arbitration  (//) .  See  also  sect.  4  of  the 
Arbitration  Act,  1889  (52  &  53  Yict.  c.  49). 


No  specific  in.  Effect  in   equity  of  an  agreement  to  refer  future  dis- 

of  agreement   putcs.~\  —  It  was  quite  settled  law  before  the  Judicature  Acts 
to  refer.  would  not  entertain  a  bill  for  the  specific  per- 


No plea  of, 


formance  of  an  agreement  to  refer  to  arbitration,  or  sub- 
stitute the  master  for  the  arbitrators  when  they  were  not 
appointed  by  the  deed  and  the  parties  refused  to  name 
them  (i). 

A  declining  to  refer  to  arbitrators  named  in  a  deed  pro- 
viding for  a  reference  in  case  of  future  disputes  was  not  a 
sufficient  reason,  in  the  opinion  of  a  court  of  equity,  for 
refusing  costs  to  a  successful  party  in  a  suit  concerning  the 
differences  within  scope  of  the  arbitrators'  authority  (k)  . 

When  a  bill  was  filed  for  discovery,  or  for  discovery  and 
relief,  the  mere  covenant  or  agreement  to  refer,  being  an 


(/)  Alexander  v.  Campbell,  41 
L.  J.  Ch.  478. 

(</)  Hart  v.  Hart,  18  Ch.  D. 
670. 

(A)  Eoper  v.  Lendon,  28  L.  J. 
Q.  B.  260,  S.  C.  1  E.  &  E.  825. 


(i)  Agar  v.  Macklew,  2  S.  & 
S.  418;  Mexborougb.  (Earl  of)  v. 
Bower,  7  Beav.  127  ;  Tattersall  v. 
Groote,  2  B.  &  P.  131 ;  Darbey  r. 
Whitaker,  4  Drew.  134. 

(&)  Lees  v.  Laforest,  14  Beayan, 
250. 
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executory   agreement  only,  could  not   be  pleaded  as  a  de- 
fence  (/). 


These  clauses,  however,  were  not  without  their  use  in  equity,  Agreement  to 
for  the  Court  of  Chancery  would  in  some  cases  take  notice  of  useful  in 
them.     When  the  interests  involved  were  complicated,  and  e(lmty- 
were  such  as  could  not  well  be  dealt  with  by  the  court,  as  in 
the  case  of  the  management  of   the  concerns  of   the  opera 
house  or  of  a  large  brewery,  and  an  arbitration  seemed  best 
adapted  to  do  justice  to  all  parties,  a  court  of  equity  would 
not  interpose  until  the  prescribed  step  of  an  arbitration  had 
been  taken,  and  proved  unavailing  (w). 

If,  after  a  covenant  to  refer,  one  party  brought  an  action,  No  ground  for 
although  the  other  might  exhibit  his  bill  in  equity  and  the  mjUE 
covenant  or  agreement  could  not  be  pleaded  in  bar,  yet  the 
court  would  not  grant  an  injunction  to  restrain  the  proceed- 
ings at  law  («) . 

A  covenant  to  refer  was  thought  by  some  judges  tanta-  Agreement  to 
mount   to  a  covenant   not  to   take   proceedings  at   law  or  ^Tenant  not 
equity  (o),  but  that  opinion  has  since  been  expressly  over-  to  sue. 
ruled  (p) .     For  if,  in  addition  to  the  agreement  to  refer,  the 
parties  bound  themselves  by  negative  words  not  to  proceed  at 
law  or  in  equity  respecting  the  matters  intended  to  be  decided 
by  arbitration,  the  effect  of  the  covenant  was  altered,  and 
was  not  to  be  judged,  at  least  in  equity,  exactly  by  the  same 
rules  as  a  mere  submission  or  covenant  to  submit  to  arbitra- 
tion. 

An  agreement  to  refer  between  railway  companies  under  Railway 
the  Eailway  Companies  Arbitration  Act,  1859,  is  obligatory,  £SSS;ton 
and  if  insisted  upon  by  either  company  at  the  right  time,  Act,  1859. 
excludes  the  jurisdiction  of  the  Court  of  Chancery  (q).     But 

(/)  Wellington  v.  M'Intosh,   2  (n)  Coop.  Eq.  PI.  281. 

Atk.  569 ;  Street  v.  Rigby,  6  Ves.  (o)  Tattersall  v.  Groote,  2  B.  & 

815;    Mitchell  v.  Harris,  2  Ves.  P.  131. 

jun.  129,  a  ;  Nichols  v.  Chalie,  14  (p)  Street  v.  Rigby,  6  Ves.  814 ; 

Vos.  2G5  ;   Waters  v.  Taylor,  13  Dimsdale  v.  Robertson,  2  Jones  & 

Ves.  10 ;  Benson  v.  Heathorn,  1  Y.  Latouche,  58. 

&  0.,  V.-Ch.  K.  B.  326;  Wood  (</)  London,  Chatham  and  Dover 

v.  Howe,  2  Bligh,  P.  C.   595;    1  Rail.  Co.  v.  South  Eastern  Rail. 

Darnell's  Chanc.  Pract.  by  Head-  Co.,  40  Ch.  I).  100;   Caledonian, 

lam,  638 ;  Mitford,  Pleadings  in  Rail.  Co.  v.  Greenock  and  Wemyss 

Chanc.  308,  5th  ed. ;  264,  4th  ed.  Rail.  Co.,  L.  R.  2  Scotch  Aj>i>. 

(m)  Waters  <>.  Taylor,  1>">  Ves.  347  ;  Watford  Rail.  Co.  v.  London 

10;  Gourlay  v.  Duke  of  Somerset,  and  North- Western  Rail.  Co.,  38 

l!i  V.-s. -!•«>.  L.  J.  Ch. -148. 
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B  4  where  the  standing  referee  was  to  be  appointed  by  the  parties 
in  January,  or  by  the  Board  of  Trade  in  February,  in  each 
year,  and  no  referee  had  been  appointed,  the  Court  of 
Chancery  entertained  the  suit  (r) . 


Provisions 
implied  in 
submission 
by  Arbitra- 
tion Act,  52 
&  53  Viet. 
c.  49. 

Single  arbi- 
trator. 

Umpire. 


Power  of 
court  to 
appoint 
arbitrator. 


iv.  Effect  of  the  Arbitration  Act,  1889.]— By  sect.  2  of  the 
Arbitration  Act,  it  is  provided  that  "  a  submission,  unless  a 
contrary  intention  is  expressed  therein,  shall  be  deemed  to 
include  the  provisions  of  the  first  schedule,  so  far  as  they  are 
applicable  to  the  reference  under  the  submission/' 

Schedule  I  (a)  is :  "  If  no  other  mode  of  reference  is  pro- 
vided, the  reference  shall  be  to  a  single  arbitrator. 

(b)  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators 
may  appoint  an  umpire  at  any  time  within  the  period  during 
which  they  have  power  to  make  an  award." 

Sect.  5  of  the  act  is  :  "  In  any  of  the  following  cases  : — 

(a)  Where  a  submission  provides  that  the  reference  shall 

be  to  a  single  arbitrator,  and  all  the  parties  do  not, 
after  differences  have  arisen,  concur  in  the  appoint- 
ment of  an  arbitrator ; 

(b)  If  an  appointed  arbitrator  refuses  to  act,  or  is  incapable 

of  acting,  or  dies,  and  the  submission  does  not  show 
that  it  was  intended  that  the  vacancy  should  not  be 
supplied,  and  the  parties  do  not  supply  the 
vacancy; 

(c)  Where  the  parties  or  two  arbitrators  are  at  liberty  to 

appoint  an  umpire  or  third  arbitrator,  and  do  not 
appoint  him ; 

(d)  Where  an  appointed  umpire  or  third  arbitrator  refuses 

to  act,  or  is  incapable  of  acting,  or  dies,  and  the 
submission  does  not  show  that  it  was  intended  that 
the  vacancy  should  not  be  supplied,  and  the  parties 
or  arbitrators  do  not  supply  the  vacancy  ; 

any  party  may  serve  the   other  parties,  or  the  arbitrators, 

as  the  case  may  be,  with  a  written   notice   to   appoint  an 

arbitrator,  umpire,  or  third  arbitrator. 

"  If  the  appointment  is  not  made  within  seven  clear  days 

after  the  service  of  the  notice,  the  court  or  a  judge  may,  on 


(r)  "Wolverhampton  and  Walsall 
Rail.  Co.  v.  London  and  North- 


Western  Eail.  Co.,  L.  E.  16  Eq. 
433. 
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application  by  the  party  who  gave  the  notice,  appoint  an       ^ABT  !• 
arbitrator,  umpire,  or  third  arbitrator,  who  shall  have  the 


cases 


like  powers  to  act  in  the  reference  and  make  an  award  as  if 
he  had  been  appointed  by  consent  of  all  parties." 

Sect.   6.     "  Where  a  submission  provides  that  the  refer-  Power  for 
ence  shall  be    to   two  arbitrators,    one  to  be  appointed  by 
each  party,  then,  unless  the  submission  expresses  a  contrary  to  supply 

.    .       .  .  Yacancy. 

intention  — 

(a)  If  either  of  the  appointed  arbitrators  refuses  to  act,  or 

is  incapable  of  acting,  or  dies,  the  party  who 
appointed  him  may  appoint  a  new  arbitrator  in  his 
place  : 

(b)  If,  on  such  a  reference,  one  party  fails  to  appoint  an 

arbitrator,  either  originally  or  by  way  of  substitu- 
tion as  aforesaid,  for  seven  clear  days  after  the 
other  party,  having  appointed  his  arbitrator,  has 
served  the  party  making  default  with  notice  to  Notice. 
make  the  appointment,  the  party  who  has  appointed 
an  arbitrator  may  appoint  that  arbitrator  to  act  as 
sole  arbitrator  in  the  reference,  and  his  award  shall 
be  binding  on  both  parties,  as  if  he  had  been 
appointed  by  consent  : 

"  Provided  that  the  court  or  a  judge  may  set  aside  any 
appointment  made  in  pursuance  of  this  section." 

The  court  has  no  power  under  its  common  law  or  equitable  Court  cannot 
authority,  or  under  the  Arbitration  Act,  to  compel  a  party 
to  appoint  an  arbitrator  (s)  . 

When  the  reference  is  to  be  to  three  arbitrators,  one  to  be  Three  arbi- 
chosen  by  each  party  and  the  third  by  the  two  so  chosen, 
and  one  party  fails  to  appoint  an  arbitrator,  the  court  has 
no  power  to  make  the  appointment  either  under  sects.  5 
or  6  (s)  ;  nor  could  the  other  party,  under  the  corresponding 
section  of  the  Common  Law  Procedure  Act,  1854,  validly 
appoint  his  arbitrator  to  act  as  sole  arbitrator  (t). 

Where  the  conditions  of  sale  provided  that  if  there  were  where  refer- 
any  error  in  the  description  of  the  premises,  the  compensa-  ^^^1. 
tion  was  to  be  settled  by  two  referees,  it  was  held  that  the  tratiou. 

(a)  Smith  v.  Nelson,  25  Q.  B.  D.          (<)  Gumm  v.  Hallett,  L.  K.  14 
545  ;  59  L.  J.  Q.  B.  D.  533.     See      Eq.  555. 
post,  p.  214. 
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PAET  I. 
cir.  in.  s.  4. 


13th  section  of  the  Common  Law  Procedure  Act,  1854,  did 
not  apply,  as  this  was  not  strictly  an  arbitration,  there  "being 
no  dispute  («). 


PAET  I. 
CH.  in.  s.  5. 

Agreement 
not  to  sue 
valid  in  law. 

Enforced  by 
action. 


By  setting 
aside  pro- 
ceedings. 


By  attach- 
ment. 


SECTION  Y. 

OF  AN  AGREEMENT  IN  THE  SUBMISSION  NOT  TO  PROCEED  AT 
LAW  OR  EQUITY. 

i.  Effect  in  law  of  an  agreement  not  to  sue.~\ — Though  the 
courts  of  law  agreed  with  those  of  equity,  that  the  agreement 
of  parties  could  not  take  away  the  jurisdiction  of  the  courts, 
they  yet  asserted  the  validity  of  the  clause  in  a  submission 
not  to  take  any  proceedings  at  law  or  equity  respecting  the 
matters  referred,  on  the  principle  that  a  man  may  renounce 
or  deprive  himself  of  a  right  which  the  law  gives  him  if  he 
shall  think  fit  (x)  ;  and  they  held  that  if,  contrary  to  this  provi- 
sion, a  party  persisted  in  bringing  an  action  at  law  or  a  suit 
in  equity,  an  action  might  be  brought  against  him  for  the 
breach  of  his  agreement  (y) .  If  the  proceedings,  contrary  to 
the  agreement,  were  in  the  courts  of  law,  they  would  be  set 
aside  by  the  court  (z)  ;  but  if  they  were  in  equity,  the  party 
against  whom  they  were  brought  was  probably  obliged  to 
confine  himself  to  such  remedy  as  the  court  of  which  the 
submission  was  a  rule  would  afford  him. 

Wilfully  proceeding  in  a  suit  or  action  contrary  to  the 
stipulation  after  the  submission  had  been  made  a  rule  of  a 
court  of  law,  was  a  contempt  of  court,  and  punishable  by 
attachment.  But  where  there  is  no  wilful  breach,  and  it  is 
doubtful  whether  the  cause  of  action  is  included  in  the 
reference,  the  defendant  will  be  left  to  plead  the  award  as  a 
defence  (a). 


(w)  Boss  v.  Helsham,  4  H.  &  0. 
642,  S.  C.  L.  E.  2  Ex.  72. 

(x}  Webb  v.  Taylor,  1  D.  &  L. 
676  ;  Heath  v.  Brindley,  2  A.  &  E. 
365,  S.  C.  4  N.  &  M.  235 ;  Sherran 
v.  Marshall,  1  D.  &  L.  689. 


(y}  "Webb  v.  Taylor,  1  D.  &  L. 
676. 

(z)  Dicas  v.  Jay,  6  Bing.  519 ; 
Tidd's  Pr.  529,  9th  ed. 

(a)  Dicas  v.  Jay,  6  Bing.  519. 
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A  plea  on  equitable  grounds,  stating  the  pendency  of  a       PAET!. 
reference  in  which  the  arbitrator  was  empowered  to  state  on 


what  terms  the  contract  declared  on  was  to  be  put  an  end  to,  No  ?}*?*.  on 

*  '  equitable 

and  in  which  it  was  agreed  that  no  action  should  be  brought  grounds. 
by  the  parties,  was  held  bad  (b}. 

In  some  instances  where  the  party  wilfully  proceeded  in  Discretion  in 
Chancery,  the  Court  of  King's  Bench  expressed  itself  very 
strongly  on  the  subject,  and  treated  such  conduct  as  a  very 
great  contempt  of  court  (c).  In  other  instances  the  courts  of 
law  have  intimated  that  there  might  be  something  of  a 
judicial  discretion  exercised,  whether  if  the  party  proceeded 
in  equity  they  would  enforce  compliance  by  attachment  (<7)  . 

If  it  was  supposed  that  there  was  an  intention  to  proceed 
in  equity,  the  submission  should  at  once  have  been  made  a 
rule  of  court  ;  for  before  there  exists  a  rule  of  court  forbidding 
it,  filing  a  bill  in  Chancery  was  no  contempt,  though  con- 
tinuing the  suit  would  be  one  after  the  submission  had  been 
made  a  rule  of  court  (<?)  .  But  submissions  now  have  the 
effect  of  orders  of  court  (/). 

When  an  indictment  and  all  matters  in  difference  were 
referred,  and  one  party  proceeded  with  a  suit  in  Chancery  on 
one  of  the  matters  referred,  notwithstanding  the  submission, 
the  other  party  applied  for  an  attachment  ;  but  the  rule  was 
refused,  the  original  time  for  making  the  award  having 
expired,  and  the  enlargements  of  the  time  endorsed  on  the 
submission  not  having  been  made  part  of  the  rule  of  court, 
with  the  submission  (g). 

On  the  reference  of  a  cause  at  Nisi  Prius,  the  clause  that  Clause  not  to 
no  action  or  suit  shall  be  prosecuted  by  the  parties  against  u^est  QCfU 


each  other,  precluded  a  motion  in  arrest  of  judgment,  or  for  judgment,  or 
judgment  for  the  plaintiff   non  obstante  veredicto  (/;).      So  obstknte 
the  clause  prohibiting  a  writ  of  error  barred  motions  in  arrest  veredicto- 

(b)  Wood  v.  The  Copper  Miners'  253  ;    Braddick   v.   Thompson,   8 
Co.,  25  L.  J.  C.  P.  Kili.  Bast,  344. 

(c)  E.  v.  Wheeler,  3  Burr.  1257  ;  (e)  Hilton  v.  Hopwood,  1  Marsh. 
Coulson  v.  Graham,  2  Chitt.  57  ;  66. 

Hilton  v.  Hopwood,  1  Marsh.  66.          (/)  Stat.  52  &  53  Viet.  c.  49, 

(d)  Nichols  v.   Chalie,   14  Ves.      s.  1. 

265  ;  Burton  v.  Petrie,  quoted  by  (r/)  R.  v.  Hardey,  B.  C.  T.  T. 

Ld.  Loughborough  in  Ld.  Lons-  1849.     See  19  L.  J.  Q.  B.  !!)<>. 

dale  v.  Littledale,  2  Ves.  jun.  451.  (/<)  Britt  v.  Pashley,   16  L.  J. 

See  Grimstone  v.  Boll,  4  Taunt.  Ex.  240. 
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of  judgment,  and  appeals  for  error  on  the  record,  or  on  a 
'  TI  '  special  case  stated  by  the  arbitrator  («). 

Not  prevent  But  a  clause  providing,  "  That  no  action  or  suit  at  law  or 
aside  award,  equity  shall  be  commenced  or  prosecuted  against  the  arbi- 
trators concerning  their  award  when  made,  nor  to  impeach 
the  award  unless  some  collusion  or  other  fraud  be  discovered 
or  appeared  therein,"  does  not  prevent  a  party  to  the  sub- 
mission from  moving  to  set  the  award  aside  for  a  defect 
apparent  on  the  face  of  it,  though  no  fraud  or  collusion 
appear,  for  the  clause  is  confined  to  actions  and  suits,  and 
does  not  apply  to  the  disputing  its  validity  on  motion  (/«•). 

Effect  in  n.  Effect  in  equity  of  an  agreement  not  to  sue.~\  —  A  differ- 

agreement  not  ence  subsisted  between  the  courts  of  law  and  equity  upon  the 
effect  of  an  agreement  not  to  sue.  The  Court  of  Chancery 
generally  held,  that  a  man  could  not,  by  agreement  to  refer, 
deprive  himself  of  the  right  to  apply  to  a  court  of  equity, 
and  considered  it  as  extraordinary  that  a  court  of  law  should 
permit  parties  by  contract,  on  a  reference  to  arbitration,  to 
deprive  themselves  of  the  benefit  they  might  receive  in  equity. 
The  exact  effect  of  such  a  clause,  however,  has  never  been 
determined  by  the  English  courts  of  equity  (I). 

In  a  case  in  equity,  much  discussed  and  often  supposed  to 
have  been  overruled,  the  bill  stated  that  the  plaintiff  and 
defendant  were  partners,  and  prayed  a  discovery  of  moneys 
paid  and  other  partnership  transactions,  and  relief.  To  this 
the  defendant  pleaded,  that  by  the  articles  of  partnership,  if 
any  controversies  should  arise  between  the  parties  they  should 
be  referred  to  arbitration,  and  that  there  should  not  be  any  suit 
at  law  or  in  equity.  The  Master  of  the  Rolls,  Lord  Kenyon, 
allowed  the  plea  (m)  . 

His  judgment  was  afterwards  supported  by  a  decision  of 
Sir  Edward  Sugden,  Lord  Chancellor  of  Ireland  (n). 

Doubt,  however,  has  been  thrown  upon  the  correctness  of 


Plea  of, 
allowed!68 


(?')  Moore  v.  Butlin,  7  A.  &  E. 
595;  Chownes  v.  Brown,  2  D.  &L. 
706 ;  Jones  v.  Victoria  Graving 
Dock  Co.,  2  Q.  B.  D.  314. 

(k)  Mackay,  In  re,  2  A.  &  E. 
356. 


(?)  Nichols  v.  Eoe,  3  M.  &  K 
431;  Nichols  v.  Chalie,  14  Ves. 
265. 

(TO)  Halfhide  v.  Fenning,  2 
Brown,  0.  C.  336. 

(?i)  Dimsdale  v.  Eobertson,  2 
Jones  &  Latouche,  58. 
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this  decision  by  Lord  St.  Leonards,  in  a  later  case  (o) ;  more       PAET  I. 

recently  Kindersley,  Y.-O.,  expressed  an  opinion  against  the  — ' 
validity  of  a  negative  clause  withdrawing  the  decision  from 
the  ordinary  tribunals  (p). 


SECTION  VI. 

OF  SUBMISSIONS  MADE  IN  A  CAUSE  AT  LAW. 

i.  Forms  of  submissions  made  in  a  cause.~\ — When  there  is  a       PAET!. 
cause  depending,  an  order  of  court,  or  a  judge's  order,  or    CH'  m' s'    ' 


master's  order,  or  on  the  trial  an  order  of  Nisi  Prius  (which  Submission  in 
latter  had,  till  recently,  afterwards  to  be  made  a  rule  of 
court),  will   by  common   law  be  drawn  up  on  consent   of 
parties  referring  the  cause,  or  the  cause  with  other  matters, 
to  arbitration  (q) . 

The  parties  to  consent  must  be  the  parties  on  the  record,  By  parties  on 
even  though  they  are  mere  nominal  parties,  for  a  submission 
by  the  persons  really  interested,  without  the  parties  on  the 
record,  will  not  refer  the  cause  (r) . 

Strangers  to  the  cause  are,  however,  often  by  consent  made  Strangers 
parties  to  the  reference,  and  they  will  be  bound  by  the  award      y 
in  the  same  manner  as  parties  to  the  action  (s). 

If  at  Nisi  Prius  an  order  be  drawn  up  by  verbal  consent  of  Consent  of 
the  parties  and  of  a  third  party  who  is  interested,  settling  the  enforced 
action  on  terms  which  include  a  reference  to  arbitration  of  against  him. 
certain  matters,  and  it  is  provided  that  a  judge's  order  of 
reference  be  drawn  up  ;  and  the  stranger  afterwards  refuse  to 
be  bound  by  it  or  to  concur  in  settling  the  terms  of  the  order 
of  reference,  the  court  will  direct  that  it  be  referred  to  the 
master  to  settle  the  terms  of  such  order,  and  will,  if  necessary, 
enforce  it  against  the  stranger  by  process  of  attachment  (t) . 

(o)  Scott  v.  The  Liverpool  Cor-  876. 

poration,  28  L.  J.  Ch.  230,  S.  0.  (r)  Owon  v.  Hurd,  2  T.  E.  643. 

3  I)e  Gex  &  J.  334.  (s)  Hawkins  v.  Benton,  2  1).  X 

(p)  Lee  v.  Page,  30  L.  J.  Ch.  L.  465,  S.  C.  8  Q.  B.  479 ;  Stock- 

857.  ley  v.  Shopland,  26  L.  T.  ,')S(i. 

(</)  Lucas  v.  Wilson,   2  Burr.  (<)  Williams  v.   Lewis,  3  Jur. 

701 ;  Harrison  v.  Smith,  1  D.  &L.  N.  S.  1324,  S.  0.  7  E.  &  B.  <>.'*. 
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HOW  MATTERS  MAY  BE  REFERRED. 


Submission 
by  order  of 
court. 


Arbitration 
Act,  1889. 


Submission 
by  judge's 
or  master's 
order. 


PAET  I.  These  modes  of  referring  are  ordinarily  termed  submissions 

_  by  rule  of  court,  by  judge's  order,  or  by  order  of  Nisi  Prius ; 

but,  strictly  speaking,  the  submission  is  the  parol  consent  of 

the  parties  to  the  rule  or  order  being  drawn  up,  and  the  rule 

or  order  is  but  evidence  of  that  submission  (it) . 

n.  Submission  by  order  of  court  or  judge. ~] — The  rule  of  court 
referring  a  cause  to  arbitration  by  consent  used  to  be  drawn 
up  as  of  course  on  motion  papers  for  that  purpose  signed  by 
counsel.  Such  a  mode  of  submission  was  often  also  effected 
on  a  motion  for  a  new  trial  or  other  summary  application 
made  openly  in  court  (x). 

The  Arbitration  Act,  1889,  s.  14,  provides  for  the  reference 
by  consent  of  the  whole  cause  or  matter,  or  any  questions  of 
fact  arising  therein,  by  order  of  court  (?/). 

A  judge  or  a  master  will  grant  an  order  referring  a  cause 
as  a  matter  of  course  on  a  consent  signed  by  the  solicitors  on 
both  sides.  Or  the  solicitor  on  one  side  may  take  out  a 
summons  calling  on  the  other  side  to  show  cause  why  the 
action  should  not  be  referred  on  the  terms  agreed  upon.  To 
this  summons  a  consent  should  be  given  in  the  usual  way, 
and  the  clerk  at  the  Central  Office  or  in  the  registry  will 
draw  up  the  order.  This  mode  of  submission  is  very  com- 
monly adopted  in  every  stage  before  the  cause  is  entered  at 
Nisi  Prius  (z) . 

The  judge's  order  is  sometimes  by  consent  drawn  up 
empowering  the  arbitrator  to  direct  a  verdict  to  be 
entered  (a) . 

By  Order  LIY.  r.  12  (a),  December,  1889,  made  pursuant  to 
the  Arbitration  Act,  1889,  s.  21,  it  is  provided  that  "  a  master 
of  the  Supreme  Court  may  exercise  all  the  jurisdiction  and 
powers  conferred  upon  the  court  or  a  judge  by  the  Arbitration 
Act,  1889." 

Order  of  Nisi       m.  Submission  by  order  of  Nisi  Prius.~\ — When  the  cause 
drawn  up.       has  been  entered  for  trial,  the  more  ordinary  mode  of  referring 


Arbitration 
Act,  1889, 
power  of 
court  given 
to  a  master. 


(M)  Carpenter  v.  Thornton,  3  B. 
&  A.  52  ;  Hide  v.  Petit,  1  Cas.  in 
Chanc.  185  ;  Skee  v.  Coxon,  10  B. 
&  C.  483. 

(x)  Archer  v.  Hale,  4  Bing.  464  ; 
Rigby  v.  Okell,  7  B.  &  C.  57. 


(y)  52  &  53  Viet.  c.  49. 

(z)  Archb.  Pr.  1308,  13th  ed. ; 
1587,  14th  ed. 

(a)  Hawkins  v.  Benton,  2  D.  & 
L.  465,  S.  C.  8  Q.  B.  479. 
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it  is  by  order  of  Nisi  Prius  on  its  coming  on  to  be  tried.     This       PABT  i. 
is  an  order  of  the  court  of  Nisi  Prius  drawn  up  on  the  consent 


of  the  parties,  and  embodying  the  terms  on  which  they  agree 

to  refer.     A  verdict  is  generally  taken  by  consent  for  a  fixed  Verdict  taken 

amount  of  damages,  in  most  cases  for  the  damages  laid  in  the    y  consenfc- 

statement  of  claim  (c) .  The  leading  counsel  on  each  side  usually 

select  the  arbitrator  and  make  a  minute  of  his  name  and  of 

the  terms  of  the  reference  on  their  briefs,  and  from  these  the 

associate  or  clerk  of  Nisi   Prius   draws  up  the  order.      He 

usually  makes  out  two  duplicate  orders,  and  delivers  them  to 

the  solicitors  of  the  plaintiff  and  defendant  respectively  on 

their  application.      If  this  is  not  done  the  solicitor  for  the 

party  interested  in  pressing   on   the   reference   obtains   the 

order  from  the  associate  and  serves  a  copy  on  the  opposite 

party  (d). 

If  the  order  was  not  drawn  up,  there  was  no  reference  under  Effect  -when 
the  control  of  the  court,  though  a  verdict  had  been  taken  by 
consent  subject  to  the  reference,  and  the  ordinary  powers  of 
the  court  could  not  be  exercised,  as,  for  instance,  to  order 
witnesses  to  attend  the  arbitrator  (<?). 

Yet  where  a  verdict  was  taken,  subject  to  the  "  certificate  "  Verdict  pur- 
of  an  arbitrator,  the  verdict  entered  pursuant  to  his  certificate, 
made  either  during  or  after  the  assizes,  would  be  as  binding 
as  a  verdict  of  the  jury,  although  no  order  of  reference  was 
drawn  up  and  the  parol  submission  was  his  sole  authority  (/). 

The  benefit  of  taking  a  verdict  was,  that  it  facilitated  the  Benefit  of 
enforcing  the  award  ;  for  when  a  verdict  was  taken,  the  award 
of  the  arbitrator  was  looked  upon  as  the  finding  of  the  jury. 
The  same  consequences  followed  as  on  a  verdict ;  costs  might 
be  taxed  and  execution  issued  for  the  amount  awarded  (g) , 
which  was,  strictly  speaking,  money  recovered  in  the  action  (//). 
Now  by  section  15  (2)  of  the  Arbitration  Act,  1889,  an  award 
within  that  section  is  equivalent  to  the  verdict  of  a  jury. 

As  no  after  amendment  will  be  allowed  (/),  care  should  be  Verdict  limit 
taken  that  the  verdict  be  entered  for  a  sufficient  amount  of 

(c)  Prentice  v.  Reed,  1  Taunt.  (/)  Tomes  v.  Ilawkes,  10  A.  & 
151.  E.  32. 

(d)  Alder  v.   Savill,   5  Taunt.  (<?)  Carpenter  v.  Thornton,  3  B. 
453  ;  2  Archb.  Pr.  1308,  13th  ed. ;  &  A.  52. 

1588,  14th  od.  (/»)  Keene  v.  Deeble,  3  B.  &  C. 

(e)  Curtis  v.  Bligh,  3  Jur.  1152,      491. 

S.  C.  B.  C.  M.  839.  (t)  Pearse  v.  Cameron,  1  M.  & 

S.  675. 
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PART  I. 
cir.  in.  s.  6. 


No  limit  to 
damages  out 
of  the  action. 


Verdict 
security  for 
damages  in 
the  cause 
only. 


Juror  with- 
drawn or  jury 
discharged. 


Real  and  per- 
sonal actions 
referable  by 
order  of  Nisi 
Prius. 

All  matters  in 
difference. 


damages  to  cover  all  the  plaintiff's  claims  in  the  action,  because 
the  arbitrator  cannot  in  respect  of  those  claims  award  a  sum 
exceeding  the  amount  of  the  damages  taken.  If  he  do,  it 
is  said  his  award  will  not  entitle  the  plaintiff  even  to  that 
amount,  but  will  be  bad  altogether  (A-). 

Where,  however,  other  matters  besides  the  cause  are 
referred,  the  arbitrator  is  not  limited  by  the  amount  of 
the  verdict  in  respect  of  the  additional  matters;  and  the 
successful  party,  though  he  cannot  recover  on  the  verdict, 
may  yet  have  a  remedy  on  the  award  (I). 

But  although  the  amount  of  damages  taken  be  large 
enough,  the  verdict  does  not  stand  as  a  security  for  the 
whole  sum  awarded  due,  but  only  for  such  sum  as  the  arbi- 
trator may  find  to  be  the  damages  recoverable  in  the  action  ; 
and  if  the  arbitrator  award  a  gross  sum  in  respect  of  the 
cause  and  of  the  other  matters  in  difference  as  well,  the 
verdict  will  not  stand  as  a  security  for  any  part  of  the  sum 
awarded  (m) . 

Sometimes,  instead  of  taking  a  verdict,  a  juror  is  with- 
drawn on  a  reference  being  agreed  to.  This  course  does  not 
necessarily  put  an  end  to  the  cause.  It  depends  on  the 
agreement  of  the  parties  whether  the  reference  be  in  the 
cause,  or  whether  the  cause  be  terminated  and  the  submis- 
sion be  of  the  claims  between  the  parties  but  not  of  the 
cause  itself  (>i).  If  the  cause  be  terminated  each  party  pays 
his  own  costs  (o). 

Real  actions,  such  as  a  quare  impedit,  might  have  been 
referred  by  order  of  Nisi  Prius  (p).  Two  actions,  such  as  cross 
actions  between  the  same  parties,  may  be  referred  by  one 
order  (q) ;  so  also  a  cause  and  all  matters  in  difference  between 
the  parties,  including  suits  in  equity  (though  it  is  not  clear 
whether  such  a  reference  was  by  common  law  only  as  to  the 
matters  out  of  the  cause,  or  whether  it  was  under  the  stat. 


(&)  Prentice  v.  Reed,  1  Taunt. 
151  ;  Bonner  r.  Charlton,  o  East, 
139 ;  Hay  ward  r.  Phillips,  6  A.  & 
E.  119. 

(/)  Pearse  v.  Cameron,  1  M.  & 
S.  675. 

(m)  Taylor  v.  Shuttlcworth,  8 
Dowl.  281. 

(«)  Harries  v.  Thomas,  2  M.  & 
"W.  32 ;  Moscati  f.  Lawson,  1  II. 


&  "SV.  572. 

(o)  Stodhart  v.  Johnson,  3  T.  R. 
657 ;  Toussaint  v.  Hartop,  7  Taunt. 
571 ;  1  Archb.  Pr.  376,  13th  ed. ; 
648,  14th  ed. 

(p)  Grimstone  v.  Bell,  4  Taunt. 
253. 

(2)  Howett  r.  Clements,  1  C.  B. 
128. 


SUBMISSIONS  IN  A  CAUSE  AT  LAW.  <  I 

9  &  10  W.  III.  c.  15  (r).     A  cause  and  an  indictment  against       PAET  I- 
one  of  the  parties  to  the  cause  might  be  referred  by  one  order  (s). 


Even  several  causes  between  several  parties,  and  an  indict-  Indictment- 

ment  against  one  of  them,  have  been  submitted  by  a  single 

order  of  Nisi  Prius,  verdicts  having  been  taken  by  consent 

in  the  causes  and  indictments,  subject  to  the  reference  (£). 

But  an  indictment  cannot  be  referred  by  order  of  Nisi  Prius 

when  a  verdict  of  not  guilty  has  been  taken  subject  to  the 

reference,  and  no  power  is  specifically  given  to  the  arbitrator 

to  alter  the  verdict.      A  verdict  of  guilty  should  be  taken 

subject  to  the  award.      When  a  verdict  of  not  guilty  was 

taken  on  an  indictment  for  perjury,  tried  at  Nisi  Prius,  and 

the  indictment  and  all  matters  in  difference  were  referred 

by  order  of  Nisi  Prius,  the  reference  was  not  wholly  illegal, 

as  the  attempt  to  refer  the  indictment  for  perjury  was  a  nullity, 

but  it  was  doubtful  whether  the  Nisi  Prius  order  was  valid,  as 

the  verdict  of  not  guilty  put  an  end  to  any  proceedings  in 

court  (11) .   The  court  has  no  power  under  the  Arbitration  Act, 

1889,  to  refer  a  criminal  proceeding  by  the  Crown ;  nor  to 

compel  a  reference  of  cause  and  all  matters  in  difference 

(see  p.  88). 

When  a  cause  and  all  matters  in  difference  have  been 
referred  by  an  order  of  Nisi  Prius,  it  is  improper  to  draw  up 
a  second  order  referring  another  cause  between  the  same 
plaintiff  and  one  of  the  same  defendants  (x) . 

A  judge  sitting  at  Nisi  Prius  had,  in  old  time,  no  authority  Not  issue  out 
to  refer  an  issue  directed  out  of  Chancery  (i/}.      Nor  on  a  ° 
trial  by  jury  before   the   sheriff  under  the  Writ   of   Trial  tried  before 
Clause  (2)  had  that  officer  any  authority  to  permit  a  verdict  to  sheriff- 
be  taken  by  consent,  subject  to  a  reference  of  the  cause.     He 
was  not  in  this  respect  like  a  judge  at  Nisi  Prius,  and  could 
not  give  an  arbitrator  power  to  alter  the  verdict  of  the  jury  (a). 

(r)  Allonby    v.    Proudlock,    4  (t)  Aldridgo  v.  Harper,  10  Bing. 

Bowl.  5-4;  Lucas  v.  Wilsou,  Burr.  118. 

701 ;  Wrightson  v.  Bywater,  3  M.  («)  E.  v.  Hardey,  14  Q.  B.  529. 

K   W.   199,  S.  C.   6  Dowl.  359 ;  (»)  Eoos  v.  Waters,  16  M.  &  W. 

Harrison  v.  Smith,  1  D.  &  L.  876  ;  263. 

Com.  Dig.  Arb.  D.  1;  Hayward  (y]  Woodloyv.  Johnson,  1  Mol- 

v.  Phillips,  6  A.  &  E.  119 ;  B.  v.  loy,  394. 

Hardey,  14  Q.  B.  529.  (z)  3  &  4  W.  IV.  c.  42,  s.  18. 

(«)  Blanchard  v.  Lilly,  9  East,  (a)  Wilson  v.  Thorpe,  6  M.  & 

497  ;  11.  v.  Bardell,  5  A.  &  E.  619,  W.  721 ;  Harrison  v.  Greenwood, 

S.  C.  sub  nom.  E.  v.  Shillibecr,  5  15  L.  J.  Q.  B.  92. 
Dowl.  238. 


HOW  MATTERS  MAY  BE  REFERRED. 


PART  I. 

CH.  III.  8.   6. 

Reference  on 
the  "usual 
terms. ' ' 


Judgment. 


Costs. 


Death  of 
party. 


Preventing 
award. 


The  reference  is  often  agreed  to  be  made  on  "the  usual 
terms,"  or  on  the  usual  terms  with  some  additional  provisions 
applicable  to  the  particular  case.  It  is  important  that  the 
parties  should  know  to  what  they  consent,  when  they  agree 
to  refer  on  "the  usual  terms"  (/>).  The  form  of  a  reference 
at  Nisi  Prius  very  recently  in  general  use,  and  which  pro- 
bably will  be  deemed  to  contain  "  the  usual  terms,"  varies  in 
some  measure  from  the  older  precedent  (c). 

In  such  an  order  it  is  always  specially  arranged  whether 
its  terms  are  to  apply  to  matters  in  the  cause  only,  or  are 
to  extend  further.  Yery  frequently  all  other  matters  in 
difference  between  the  parties  are  referred  with  the  cause. 
Assuming  the  newer  form  to  contain  "  the  usual  terms,"  the 
parties  by  agreeing  so  to  refer  when  a  verdict  has  been  taken 
at  Nisi  Prius,  subject  to  the  reference,  consent  that  the 
arbitrator  shall  direct  whether  judgment  is  to  be  for  the 
plaintiff  or  for  the  defendant,  and  for  what  amount  of  damages, 
not  exceeding,  however,  the  amount  claimed  in  the  action.  The 
older  form  gave  the  arbitrator  no  power  over  the  judgment. 
The  parties  consent,  also,  that  the  costs  of  the  cause  shall  abide 
the  event  of  the  arbitrator's  decision  in  the  action,  but  that  the 
costs  of  the  reference  and  award  shall  be  in  his  discretion. 
Practically,  they  give  the  arbitrator  an  unlimited  time  for 
making  his  award.  The  death  of  either  party  is  not  to  abate 
his  authority.  They  agree  that  he  shall  have  all  the  powers 
of  certifying  and  amending  pleadings  and  proceedings  (<7)  as 
a  judge  of  the  High  Court  of  Justice.  The  order  used  to  direct 
that  the  parties  and  witnesses  should  be  examined  on  oath  ; 
but  the  latest  form  in  use  omits  that  stipulation.  The  parties 
agree  also  to  produce  all  documents  relating  to  the  matters 
referred.  They  agree  further  to  obey  his  award,  and  to  bring 
no  action  respecting  the  matters  referred,  against  the  arbitra- 
tor or  each  other.  They  consent,  too,  that  if  either  of  them 
wilfully  prevent  the  arbitrator  making  an  award,  he  will  pay 
such  costs  to  the  other  as  the  court  shall  think  fit,  and  that  if 
either  party  dispute  the  validity  of  the  award,  the  court  may 
refer  the  matters,  or  any  of  them,  back  to  the  arbitrator  to 


(6)  Grimstone  v.  Bell,  4  Taunt. 
253. 

(c)  See  Appendix  of  Forms,  Sub- 
missions, Form  XVIII. 


(d]  Thompsett  v.   Bo-wyer,    30 
L.  J.  0.  P.  1,  S.  C.  9  C.  B.  N.  S. 

284. 
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reconsider  ;  and  also  (in  the  newer  form)  that  if  the  arbitrator       PABT  *• 

CH     III.  S     6. 

dies  or  declines  to  act  and  the  parties  cannot  agree,  the  court 


may  appoint  a  new  arbitrator.     A  clause,  framed  on  the  General 
recommendation  of  the  old  Court  of  Exchequer,  is  now  inserted, 
that  it  shall  be  sufficient  for  the  arbitrator  to  find  in  the 
cause  generally  for  the  plaintiff  or  defendant,  unless  either 
party  shall  request  him  to  decide  some  particular  issues  (<?). 

On  a  reference  after  verdict  for  the  plaintiff  to  an  arbitrator  Eeference  to 
to  settle  the  amount  of  the  damages,  the  expression  "  usual 
terms  as  to  costs,"  means,  that  the  costs  of  the  reference  and 
award  are  in  the  discretion  of  the  arbitrator  (/). 

In  many  of  the  forms  of  orders  of  reference  in  use  by  the  Power  to  say 
officers  of  the  courts,  a  power  was  given  to  the  arbitrator  to 


direct  what  he  should  think  fit  to  be  done  by  the  parties 
respecting  the  matters  referred.  This,  though  a  power  most 
usefully  inserted  in  many  cases,  does  not  fall  under  the 
category  of  being  one  of  the  usual  terms  (g)  . 

Whether  the  reference  take  place  at  Nisi  Prius,  or  at  any 
previous  time  by  judge's  order,  a  reference  on  the  usual 
terms  means  the  same  (A),  except,  it  is  submitted,  that  on 
a  reference  on  the  usual  terms  before  trial  the  arbitrator 
would  have  no  power  given  him  to  direct  the  entry  of  a 
verdict. 

A  clause  for  making  an  order  of  Nisi  Prius  a  rule  of  court,  Rule  of  court. 
though  of  old  usually  contained  in  such  an  order,  was  not 
necessary,  at  least  when  only  the  cause  was  referred  ;  for  the 
court  has  an  inherent  authority,  independent  of  any  consent 
of  parties,  to  make  an  order  of  a  judge  or  of  the  Court  of 
Nisi  Prius  an  order  of  court  («).  It  seems  still  less  necessary 
since  the  Arbitration  Act,  1889. 

iv.  Setting  aside  a  submission  made  in  a  cause']  —  When  a  Jurisdiction 
cause  was  referred  by  rule  of  court,  judge's  order,  or  order  of  of  th?  ,courts 

_  .  .  over  the 

Nisi  Prius,  although  the  submission  removed  it  to  a  different  submission. 

(e)  Morgan  v.  Thomas,  9  Jur.  92.          (t)  Millington  v.  Claridgo,  3  C. 

(/JMorolw.  Byrne,  28  L.T.N.S.  B.  609;  Halden  v.  Glasscock,  5 

627.  B.  &  C.  390  ;  Hart  v.  Draper,  2 

('/)  For  Wightman,  J.,  at  Cham-  Marsh.  358.  See  Little  v.  Now- 

bers,  1862.  ton,  1  M.  &  G.  977,  n.  (a)  ;  Hag- 

(/<)  Thompsett  v.  Bowyor,  30  gett  v.  Welsh,  1  Sim.  134;  Allenby 

L.  J.  C.  P.  1,  S.  C.  9  C.  B.  N.  S.  v.  Proudlock,  4  Dowl.  ,>l  :  Ilay- 

284.  wnrd  v,  Phillips,  6  A.  &  E.  119. 


78 


HOW  MATTERS  MAY  BE  REFERRED. 


PAET  I. 

CH.  III.  S.   6. 


Setting  it 
aside  for 
fraud  or 
mistake. 


Setting  it 
aside  in 
equity. 


For  bad  faith. 


Compulsory 
reference. 


forum,  namely,  that  of  the  arbitrator,  the  court  by  common 
law  still  retained  a  certain  jurisdiction  over  the  submission, 
the  proceedings  in  the  reference,  and  the  award.  This  was 
not  analogous  to  its  power  over  an  ordinary  judge's  order 
drawn  up  by  consent  for  payment  of  debt  and  costs.  For 
this  the  court  may  set  aside  at  any  stage  of  the  proceedings, 
whereas  it  will  interfere  with  an  order  of  reference  only  in  a 
certain  way  and  according  to  certain  rules  and  regulations  (&) . 

If  a  submission  has  been  obtained  by  fraud  or  drawn  up  by 
mistake,  the  court  on  motion  will  set  it  aside.  But  it  will  not 
set  aside  an  award  on  the  ground  of  fraud  or  mistake  in  the 
submission  (7).  Where  a  third  party  who  had  agreed  to  join 
in  a  submission  of  a  cause  refused  to  proceed  in  the  reference, 
the  submission  was  set  aside  on  the  application  of  one  of  the 
parties  on  the  record  (HI}. 

Equity  would  not  set  aside  an  agreement  of  reference  as 
obtained  by  undue  pressure,  where  the  party  objecting  had 
attended  the  reference  and  taken  the  chance  of  an  award  in 
his  favour  («). 

So  where  by  order  of  Nisi  Prius  a  verdict  was  taken  for  the 
plaintiffs  by  consent  for  the  penalty  of  a  bond,  the  amount 
to  be  reduced  according  to  the  award  of  a  master  in  Chancery, 
to  whom  it  was  agreed  that  a  suit  in  Chancery  relating  to  the 
bond  should  be  referred  by  a  decree  of  the  Court  of  Chancery 
to  be  drawn  up  by  consent,  but  owing  to  the  plaintiffs'  bad 
faith  the  decree  could  not  be  obtained  ;  as  the  reference  thus 
failed,  the  Court  of  Common  Pleas  set  aside  the  order  of  Nisi 
Prius  at  the  plaintiffs'  instance,  notwithstanding  their  bad 
faith,  as  they  were  mere  trustees  for  a  widow  and  infants ; 
but  they  were  compelled  to  pay  the  costs  of  the  former  trial, 
and  of  the  several  actions  in  court  (o) . 

A  compulsory  reference  was  set  aside,  when  it  appeared 
that  there  was  no  dispute  as  to  the  amount,  but  only  as  to 
liability  (})}. 


(jfc)  Wade  v.  Simeon,  13  M.  & 
W.  647. 

(Z)  Doe  d.  Ld.  Carlisle  v.  Bailiff, 
&c.Morpeth,3Taunt.378;  Sackett 
v.  Owen,  2  Chitt.  39 ;  Prosser  v. 
Goringe,  3  Taunt.  425. 

(TO)  Bacon v. Cress-well,  1  Hodges, 
189. 


(«)  Ormes  v.  Beadel,  30  L.  J. 
Ch.  1,  S.  0.  2  Giff.  166;  In  re 
Wyld,  30  L.  J.  Bank.  10,  S.  C.  De 
G.  F.  &  J.  642. 

(o)  Morgan  v.  Miller,  6  Bing. 
N.  C.  168. 

(p)  Brown  v.  Girard,  19  L.  J. 
X.  S.  Ex.  324. 
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Cross  actions  between  Cross  and  Mitchell  being  set  down       PABT  I. 
for  trial,  the  attorneys  entered  into  an  agreement  in  writing        ' 
out  of  court,  that  both  actions  should  be  referred  to  an  arbi-  When  un' 

7  .  f  necessary  to 

trator  to  be  named  by  their  respective  counsel,  the  causes  set  aside 
were  to  be  no  further  proceeded  with,  and  the  reference  was  rffo?m' 
to  be  on  all  the  usual  terms.  Cross  frequently  requested 
Mitchell  to  get  an  arbitrator  appointed,  but  Mitchell  declined, 
and  did  nothing,  and  no  arbitrator  was  appointed.  No  order 
or  rule  of  court  was  ever  drawn  up  on  the  agreement.  After 
three  years  Cross  applied  to  the  court  in  which  the  actions 
were  for  leave  to  rescind  the  submission,  and  proceed  to  trial 
of  the  causes  ;  but  Alderson,  B.,  sitting  alone,  discharged  the 
rule,  saying  that  the  application  was  unnecessary,  as  Cross 
might  have  proceeded  in  the  causes  at  any  time  after  he  found 
that  Mitchell  refused  to  act  on  the  agreement  (</). 

After  consenting  to  a  reference  of  a  cause  to  a  master  as  Delay  in 
involving  matter  of  account,  the  plaintiff  could  not  after  delay  seaside  t0 
object  to  the  order  and  have  it  set  aside  as  not  involving  submission. 
matter  of  account  (r)  . 

v.  Amending  a  submission  made  in  a  cause."]  —  By  the  consent  Submission 
of  parties  a  submission  may  be  altered  or  amended  at  any  "bie^thout 
time.     Without  that  consent  it  is  laid  down  that  the  court  consent. 
cannot  alter  it  in  any  material  part,  because  it  cannot  alter 
the  parties'  agreement.     This  is  the  rule,  but  there  are  many 
exceptions,  as  will  be  seen. 

When  a  verdict  was  taken  by  consent  for  the  damages  in 
the  declaration,  subject  to  a  reference,  no  alteration  to  increase 
the  amount  would  be  permitted,  for  possibly  the  smallness  of 
this  sum  might  have  been  an  inducement  to  the  other  party 
to  consent  to  the  reference  (s).  Nor,  though  the  order  of 
reference  contained  no  power  for  the  arbitrator  to  amend  the 
pleadings,  would  the  court  allow  the  declaration  to  be  altered 
by  adding  an  averment  of  a  new  breach  of  contract  (t). 

But  the  court  can  insert  into  the  submission  that  which  Except  in  the 
the  parties  in  the  legal  effect  of  their  contract  assented  to  at  agreement.0  ' 
the  time  of  reference.     For  instance,  they  will  correct  an 

(3)  Cross  v.  Mitchell,  Ex.  May  (s)  Pearse  v.  Cameron,  1  M.  & 

8,  1855.  S.  675. 

(>•)  Eogors  v.  Kearns,  29  L.  J.  (t)  Smurthwaite  v.  Richardson, 

Ex.  328.  15  0.  B.  N.  S.  463. 
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erroneous  provision  as  to  the  costs  of  the  reference  («).  On 
this  principle,  also,  the  court  amended  an  agreement  by  order 
of  Nisi  Prius  that  defendant  should  sell  certain  lands  at  a 
valuation,  by  inserting  the  words,  "  that  the  defendant  should 
make  a  good  title  and  execute  a  conveyance  of  the  premises," 
such  being  his  implied  contract  (r).  And  on  the  same  prin- 
ciple, a  reference  on  the  usual  terms  having  been  agreed  to, 
a  judge,  with  the  approbation  of  the  court  pending  the 
reference,  added  to  the  arbitrators'  powers  a  power  to  amend 
the  record  (y) .  Where  such  an  amendment  is  asked  for  to 
vary  the  original  terms  of  reference,  it  will  not  be  allowed  (z). 

Greater  alterations,  however,  are  sometimes  permitted 
under  peculiar  circumstances.  The  court  in  one  case  granted 
a  rule  nisi  for  striking  out  of  the  order  of  reference  the  clause 
against  filing  a  bill  in  equity,  the  party  having  before  the 
reference  intended  to  file  a  bill  for  a  discovery  to  aid  his  de- 
fence at  law,  and  his  counsel  at  the  trial  having  inadvertently 
allowed  the  clause  to  be  inserted.  The  rule  ultimately  was 
made  absolute  by  consent  (a) .  In  another  case,  of  a  submission 
by  bond,  where  the  arbitrator  had  made  his  award  without 
hearing  the  defendant  or  his  witnesses,  and  where  there  was 
a  parol  waiver  of  the  award,  it  was  suggested  by  Lord  Ellen- 
borough  that,  on  a  proper  case  being  made  out  by  affidavit, 
the  court  would  discharge  so  much  of  the  rule  as  restrained 
the  defendant  from  filing  a  bill  in  equity  (b).  A  rule  nisi  to 
that  effect  was  afterwards  granted,  but  the  matter  was  com- 
promised before  argument. 

The  rule  of  reference  in  a  case  before  the  judges  of  Chester 
was  ordered  to  be  amended  after  an  award  in  favour  of  the 
plaintiff,  by  striking  out  the  clause  restraining  the  parties 
from  bringing  a  writ  of  error,  on  the  ground  of  hardship  and 
inadvertence,  the  defendant  stating  that  at  the  time  when  the 
cause  was  referred,  it  did  not  occur  to  him  that  the  order  of 
reference  would  contain  such  a  clause  (c) .  The  case  was 
afterwards  argued  in  error  in  the  Court  of  King's  Bench  (d). 
28  L.  T. 


(u)  Morel  v.  Byrne, 
N.  S.  627. 

(x)  Evans  v.  Senor,  5  Taunt. 
661. 

(}/}  Thompsett  v.  Bowyer,  30 
L.  J.  C.  P.  1,  S.  C.  9  C.  B.  N.  S. 
284. 

(z)  Yanderbyl  r.  M'lvenna,  L. 
E.  3  C.  P.  252. 


(a)  Grimstone  v.  Bell,  4  Taunt. 
253. 

(b)  Braddick    v.   Thompson,    8 
East,  344. 

(c)  Fairfield  v.  Wright,  cited  in 
Steeple  v.  Bonsall,  4  A.  &  E.  950. 

((/)  Wright  r.  Fairfield,  2  B.  & 
Ad.  727. 
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Where  "  all  matters  in  difference  "  were  referred  with  the       PABT  I. 
cause  by  a  compulsory  order  of  reference,  the  court,  after  an 


award  made   stating  that   there  were  no   other  matters  in  Striking  out 

all  matters 

difference,  struck  the  words  "  and  all  matters  in  difference  "  in  difference 
out  of  the  order  as  improvidently  inserted  (e).  Steff 

The  Court  of  Queen's  Bench,  in  a  later  instance  of  a  com-  reference, 
pulsory  order  of  reference  under  the  Common  Law  Procedure  Amending 

*  *  compulsory 

Act,  1854,  amended  the  order  after  award  made  nunc  pro  order  of  re- 
tune,  by  inserting,  according  to   the  original   intention  of 
the  parties,  a  clause  that  costs  should  abide  the  event  (/). 
The  particulars  in  such  an  action  may  be  amended  by  leave 
of  the  court  (g). 

In  a  case  in  the  Common  Pleas,  it  was  agreed  in  the  order  Error  in  copy 
of  reference  that  the  parties  should  admit,  and  that  the 
arbitrator  should  take  and  receive,  the  account  annexed  to  the 
order  to  be  a  correct  account  of  certain  accounts  between  the 
parties,  and  that  the  arbitrator  should  award  on  the  rights  of 
the  parties,  as  if  the  items  stated  in  the  account  had  been 
proved  before  him.  After  the  award  had  been  made  the 
plaintiff  applied  to  the  court  to  amend  the  order  of  reference 
and  refer  back  the  matter  to  the  arbitrator  on  affidavits  which 
showed  clearly  that  in  the  account  annexed  to  the  order  of 
reference,  the  clerk  of  the  plaintiff's  attorney  in  copying  it 
had  by  mistake  given  the  plaintiff  credit  for  460/.,  instead  of 
7581.  The  court  refused  the  application,  saying  that  they 
had  no  jurisdiction,  but  suggesting  that  there  might  be  a 
remedy  in  equity  (/i) . 

A  court  of  law  had  no  power  to  amend  an  agreement  of  Court  no 
reference  made  a  rule  of  a  court  of  law  so  as  to  make  it  accord  amend  agree- 
with  the  original  intention  of  the  parties.     The  only  power  m*nt  ° 
to  reform  an  agreement  was  in  the  Court  of  Chancery  (?) . 

A  clerical  error,  or  an  immaterial  variance,  in  an  order  of  Amending 
reference,  will  be  amended  by  the  courts  without  consent. 
Where  the  Christian  and  surname  of  the  defendant  in  the 
cause,  Thomas  James,  had  been  transposed  in  the  order  of 
reference,  the  court  rectified  the  error  (/.•) . 

(e)  Kendil  v.  Merrett,  25  L.  J.  (A)  Winn  v.  Nicholson,  7  C.  B. 

C.  P.  251,  S.  0.  18  C.  B.  173.  819. 

(  f)  Bell  v.  Postlcthwaite,  25  (t)  Shaw  v.  Pitt,  per  Crompton, 

L.  J.  Q.  B.  63,  S.  C.  5  E.  &  B.  695.  J.,  B.  C.  Nov.  21,  1856. 

(</)  Oibbs  v.  Kni-lit  l.-y,  L'I;  L.  J.  (A-)  Price  r.  James,  2  Dowl.  435. 
Kx.  291,  S.  C.  2  II.  .V  X.34. 
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But  where  there  is  a  material  mistake,  even  by  the  officer 
-  of  the  court,  an  amendment  will  often  not  he  permitted.  Thus, 
in  one  case  the  court  refused  to  allow  the  order  to  he  amended 
according  to  the  terms  of  a  paper  signed  hy  the  counsel  at  the 
trial,  the  intention  of  the  parties  from  their  subsequent  acts 
appearing  to  have  been  in  favour  of  the  terms  of  the  order  (/). 
In  another  instance,  where  by  a  mistake  of  the  associate  the 
order  was  drawn  up  referring  all  matters  in  difference  between 
the  parties,  and  not  all  matters  in  difference  in  the  cause  only, 
the  court  said  they  could  not  interfere,  that  the  order  of  refer- 
ence must  be  treated  as  a  mere  nullity,  and  that  the  cause 
must  go  down  to  a  new  trial  (m) . 

Where  on  the  reference  of  a  cause  two  orders  of  Xisi  Prius 
were  drawn  up  for  the  several  attorneys,  which  were  not 
duplicates,  but  varied  in  their  terms,  and  the  defendants,  after 
making  their  part  of  the  order  a  rule  of  court,  moved  to  set 
aside  the  award  (the  arbitrator  having  acted  on  the  plaintiff's 
part  of  the  order  only),  and  the  plaintiff  made  a  counter- 
motion  to  set  aside  the  rule  of  court  confirming  the  defen- 
dants' order  as  incorrect,  the  court  directed  a  reference  to  the 
associate  to  ascertain  which  of  the  two  orders  was  drawn  up 
in  accordance  with  his  minutes  of  the  agreement  made  at  the 
trial,  and  on  receiving  his  report  that  the  plaintiff's  was  the 
more  correct  order,  set  aside  the  rule  of  court  confirming  the 
defendants'  (>?) . 

vi.  Altering  terms  of  reference  without  altering  submission,'] — 
Without  touching  the  submission,  the  courts  have  sometimes 
refused,  and  sometimes  permitted,  a  practical  alteration  of  the 
terms  of  the  reference. 

A  judge's  order  permitting  the  delivery  of  a  particular  of  a 
set-off  after  a  reference,  and  so  entitling  the  defendant  to  go 
into  evidence  of  a  set-off  before  the  arbitrator,  which,  had  the 
case  been  tried,  the  want  of  a  particular  would  have  entirely 
precluded  him  from  giving  before  a  jury,  was  set  aside  by  the 
court  as  improperly  altering  the  position  of  the  parties  (o) . 

In  one  case  the  Court  of  Common  Pleas  claimed  the  power 


(/)  Pearman  v.  Carter,  2  Cliitt. 
29.  See  as  to  amending  proceed- 
ings, Order  XXYIII.  rr.  11  and 
12. 


(m)  Eawtree  v.  King,  5  Moore, 
167. 

(n)  Alder  v.  Savill,  5  Taunt.  453. 

(o)  Ash-worth  r.  Ileathcote,  6 
Bing.  596. 
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during  a  reference  to  allow  an  alteration  in  the  bill  of  parti-       PAET  L 
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culars  as  being  a  mere  creature  of  the  court,  and  not  part  of 


the  record  ;  and  fresh  items  were  permitted  to  be  added,  and  demand" 
so  the  plaintiff's  capability  of  recovering  was  enlarged  after 
the  reference  of  an  action  for  work  and  labour,  even  though 
several  meetings  had  been  held  before  the  arbitrator,  it  not 
being  suggested  that  the  defendant  desired  to  have  the  option 
either  to  decline  going  on  with  the  reference,  or  the  liberty  to 
plead  de  novo  (p}. 

Later,  however,  though  the  case  of  Blunt  v.  Cooke  (q]  was 
cited,  the  Court  of  Exchequer  held  that  a  judge  had  no  power 
without  consent  to  order  the  particulars  of  demand  to  be 
altered  by  increasing  the  amount  of  one  item  (r). 

On  one  occasion  where,  pending  a  reference  by  order  of  No  new  plea 
Nisi  Prius,  the  arbitrator  certified  to  the  court  that  it  would 
be  agreeable  to  justice  to  allow  the  plaintiff  to  amend  his 
replication  so  as  to  traverse  all  the  allegations  in  the  plea ; 
the  court  refused  the  application,  on  the  ground  that  the 
verdict  had  been  taken  on  a  particular  issue  by  consent,  and 
that  without  consent  it  could  not  alter  the  terms  on  which  the 
reference  had  been  made  (s). 

But  the  court  allowed  a  defendant  executor  who  had  re-  Plea  to  fur- 
ferred  the  cause  to  avail  himself  of  a  judgment  recovered  tenance  of" 
against  him  during  the  reference,  by  permitting  him  to  plead  action. 
it  in  a  plea  puis  darrein  continuance,  although  it  appeared 
from  affidavits  that  he  had  a  certain  amount  of  assets  in  his 
hands ;  for  the  granting  the  leave  was  only  placing  the  defen- 
dant in   the   same   situation   as  he   would    have    been    in 
had  the  cause  been  still  pending  before  the  Court  of  Nisi 
Prius  (*). 

After  a  reference  in  equity  to  a  surveyor  among  other  things  Judge  order- 
to  determine  the  damage  which  the  plaintiff's  premises  had  of^ 
sustained  by  reason  of  the  copper  works  of  the  defendants,  a 
Vice-Chancellor  has  no  power  to  make  an  order  directing  the 
surveyor  to  proceed  on  a  particular  principle  ;  for  to  do  that 
would  be  to  alter  the  submission  of  the  parties  without  their 
consent  (u) . 

( }>}  Blunt  v.  Cooko,  4  M.  &  G.          (s)  Cross  v.  Motcalfo,  5  A.  &  E. 
458.  800. 

(q)  4  M.  &  Q.  458.  (0  Aldor  v.  Park,  5  Dowl.  16. 

(r)  Morgan  v.  Tarto,  11  Ex.  82.          (»)  Houghton    v.    Bankart,    3 

])o  G.  F.  &  J.  10. 
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TII.  Submission  in  a  cause  a  stay  of  proceedings^ — A  sub- 
mission of  a  cause  to  arbitration  used  in  old  times  to  be 
considered  as  an  implied  stay  of  proceedings  (x}.  But  as 
Holt,  C.J.,  is  reported,  in  2  Ld.  Kaym.  789,  to  have  said  that 
in  the  beginning  of  Queen  Anne's  reign  the  judges  of  the 
Court  of  Queen's  Bench  made  a  rule  that  no  reference  what- 
ever of  any  cause  in  that  court  should  be  a  stay  of  proceed- 
ings, unless  it  was  expressed  in  the  rule  of  reference  that  all 
proceedings  should  be  stayed,  the  general  practice  has  been  in 
all  the  courts  of  law  to  abide  by  the  rule  so  laid  down  (//} . 

But  in  later  times,  Littledale,  J.,  held  an  agreement  to  refer 
a  cause  operated  as  a  stay  of  proceedings,  although  it  was  not 
expressed  that  it  should  so  operate,  as  it  was  a  breach  of  faith 
to  proceed  with  the  cause  after  the  reference,  and  said  that  he 
could  not  find  there  was  any  such  rule  of  court  in  the  reign  of 
Queen  Anne  as  that  reported  in  2  Ld.  Raym.  789  (z). 

Still  more  recently,  Patteson,  J.,  seemed  to  think  that  an 
agreement  to  refer  a  cause  and  all  matters  in  difference  (not 
containing  any  clause  for  a  stay  of  proceedings)  suspended  all 
proceedings  in  the  cause  during  the  time  within  which  the 
award  was  to  be  made  (a}. 

AYhether  the  rule,  as  laid  down  by  Holt,  C.J.,  is  to  be 
followed  or  not  henceforth,  it  is  advisable,  where  it  is  intended, 
as  is  generally  the  case,  that  the  proceedings  at  law  should  be 
stayed,  that  a  clause  expressing  that  intention  should  be  in- 
serted in  the  submission.  When  there  is  such  a  clause,  any 
steps  taken  in  the  action  after  the  reference  will  be  set  aside, 
and  the  party  taking  them  will  be  liable  to  an  attachment  if 
the  submission  have  been  made  a  rule  of  court  (&). 

It  seems  that  the  application  to  set  aside  proceedings  taken 
in  the  cause  after  the  reference  need  not  be  made  until  the 
party  affected  has  notice  that  some  step  has  actually  been 
taken  in  the  cause. 

Thus,  where  the  plaintiff  had  given  notice  that  he  should 
proceed  to  trial  notwithstanding  the  reference,  and  obtained  a 
verdict,  no  one  appearing  for  the  defence,  the  court  held  that 


(x)  Anon.,  1  Mod.  24. 

(y]  Lowes  r.  Kermode,  8  Taunt. 
146 ;  Tidd's  Pract.  822,  9th  ed.  ; 
Green  v.  Pole,  6  Bing.  443. 

(z)  Williams  v.  Gwvnne,  2 II.  & 
AY.  312. 


(«)  Fontainemoreau  v.  Encon- 
tre,  4  D.  &  L.  425. 

(6)  Dicas  v.  Jay,  6  Bing.  519  ; 
Tidd's  Pract.  529,  9th  ed. ;  Mes- 
cal v.  Luwson,  1  II.  &  W.  572. 
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the  defendant  was  not  bound  to  attend  to  this  notice ;  but       PABT  I. 
that  the  application  of  the  defendant  to  set  aside  the  proceed-  '         L. 


ings  made  about  a  month  afterwards  was  not  too  late,  since  it 
was  made  immediately  after  receiving  notice  that  the  plaintiff 
was  proceeding  to  tax  his  costs,  which  was  the  first  intimation 
that  the  defendant  had  that  the  plaintiff  had  actually  gone 
on  with  the  action  (c). 

If  a  party  under  a  peremptory  undertaking  to  try  at  the  Reference 
next  assizes  failed  to  do  so,  his  opponent,  by  agreeing  subse-  peremptory 
quently  to  refer  the  cause,  prima  facie  waived  his  right  to  undertaMng. 
enforce  the  peremptory  undertaking  (d}. 

For  staying  actions  commenced  after  an  agreement  to  refer  Staying  pro- 
the  subject-matter,  provision  is  made  in  s.  4  of  the  Arbitration  under ?he 
Act,  1889  (e).  Al*itr**ion 

Act,  1889. 

VIIT.  Submission  in  a  cause  a  discharge  of  baiL~\ — By  the  Submission, 
reference  of  an  action  before  trial,  if  it  operate  as  a  stay  of  charge  of 8" 
proceedings,  the  bail,  if  there  be  any,  are  discharged  from  bai1' 
their  responsibility,  unless  their  consent  to  the  reference  has 
been  previously  obtained ;  for  during  all  the  time  in  which 
the  suit  is  running  its  ordinary  course  they  might  surrender 
their  principal,  but  when  time  is  given,  they  cannot  proceed 
against  him  for  that  time,  and  they  are  therefore  deprived  of 
the  opportunity  of  surrendering  him  (/) .    But  when  a  verdict 
is  taken  subject  to  a  reference,  or  at  any  rate   when  it  is 
respecting  the  quantum  of  damage  only,  the  bail  remain  as 
liable  as  if  the  cause  had  been  regularly  tried  (g). 

When  a  replevin  suit  was  referred,  the  consent  of  the  Discharge 
sureties  to  the  replevin  bond  should  have  been  obtained,  or 
probably  they  would  be  discharged.  They  stood,  indeed,  in  a 
different  position  from  bail,  who  could  at  any  time  take  and 
render  their  principal  while  the  cause  was  pending ;  for 
replevin  sureties  could  not  at  any  time  take  the  goods  dis- 
trained upon,  and  restore  them  to  the  landlord.  Some  of  the 
cases  seem  to  show  that  they  were  not  discharged  in  law, 

(c)  Williams  v.  Gwynne,  2  H.  Marsh.  81 ;  Hannington  v.  Bearo, 
&  W.  312.  4  Dowl.  256 ;  Underbill  v.  Deve- 

(d)  Spurr  v.  Kayson,5M.  &  W.  reux,  2  Saund.  72,  notes;  Tidd, 
339,  S.  C.  7  Dowl.  476.  Pr.  819,  9th  ed. 

(e)  52  &  53  Viet.   c.   49.     See  (g)  Moorov.Bowmaker,6Taunt. 
ante,  P.  I.  c.  3,  s.  1,  d.  5,  p.  46.  379 ;  Taylor  v.  Gregory,  2  B.  & 

(/)  Moore    v.    Bowmaker,     2      Ad.  774  ;  Tidd,  Pr.  819,  9th  ed. 
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Disobedience 
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though  they  might  have  been  in  equity,  by  a  submission  of  a 
replevin  suit  containing  a  clause  for  a  stay  of  proceedings  (h] . 
The  result  of  later  cases  seems  to  be  this,  that  though  a  sub- 
mission of  a  replevin  suit,  even  though  it  were  made  by  order 
of  Nisi  Prius  and  on  a  verdict  taken  subject  to  the  reference, 
could  not  be  pleaded  by  the  sureties  as  a  defence  to  an  action 
on  the  replevin  bond,  on  the  ground  that  the  parol  agreement 
to  give  time  to  the  principal  could  not  in  law  vary  their 
liability  under  seal,  yet  it  might  afford  ground  for  relief  by 
summary  application  to  the  equitable  jurisdiction  of  the  court 
of  law,  and  might  have  had  the  effect  of  discharging  them 
in  equity  (a) . 

Where  at  Nisi  Prius  a  juror  was  withdrawn  by  consent, 
and  the  cause  referred,  the  defendant,  who  had  been  arrested 
at  the  plaintiff's  suit,  was  not  considered  entitled  to  his  dis- 
charge, the  order  of  Nisi  Prius  containing  no  provision  on  the 
point  (&). 

ix.  Enforcing  submissions  made  in  a  cause.'] — The  order  of 
Nisi  Prius,  or  other  order  containing  the  submission,  used  to 
require  to  be  or  to  be  made  a  rule  of  court  before  any 
summary  proceedings  could  be  taken  to  compel  obedience  to 
the  submission,  when  a  party  refused  to  proceed  with  a 
reference,  or  to  comply  with  the  terms  of  the  submission,  or 
when  the  authority  of  the  arbitrator  had  to  be  enforced  (/). 
The  rule  for  some  purposes  related  back  to  the  time  of  making 
the  original  order,  but  not  for  the  purpose  of  grounding 
process  of  contempt  against  a  party  who  had  broken  the 
conditions  of  the  order  before  it  was  made  a  rule  of  court  (ni) . 
Thus,  disobedience  to  it  was  a  contempt  of  court,  and  would 
be  punished  by  attachment  (n). 

It  must  be  remembered  that  now  most  submissions  as  soon 
as  made  have  the  effect  of  orders  of  court. 


(A)  Moore v.Bowmaker,2Marsh. 
81,  S.  C.  6  Taunt.  379 ;  Moore  v. 
Bowmaker,  7  Taunt.  96;  Moore 
v.  Bowmaker,  3  Price,  214. 

(j)  Aldridge  v.  Harper,  10  Bing. 
118  ;  Archer  v.  Hale,  4  Bing.  464. 
See  Michael  v.  Myers,  6  M.  &  Gr. 
702. 

(A-)  Apsley  v.  Crosley,  Barnes, 
54. 

(I)  Aston  v.  George,  2  B.  &  A. 


395  ;  Fetherstone  v.  Cooper,  9  Ves. 
67  ;  Kirkus  v.  Hodgson,  3  Moore, 
64;  Baker  v.  Eye,  1  Dowl.  689; 
Curtis  v.  Bligh,  3  Jur.  1152. 

(m)  Hilton  v.  Hopwood,  1  Marsh. 
66. 

(«)  Kene  v.  Fleming,  2  Keb.  22; 
Carpenter  v.  Thornton,  3  B.  &  A. 
52  ;  Rogers  v.  Dallimore,  6  Taunt. 
Ill  ;  Allenby  v.  Proudlock,  4 
Dowl.  54. 
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An  action  cannot  be  brought  for  disobedience  to  a  judge's       PAET  I. 
order  ;  but  it  was  said  by  Parke,  J.,  that  an  action  would  lie    CH'  m'  8'    ' 
for  breach  of  the  agreement  of  the  parties  on  which  the  order  Q"881"6  b7 
of  reference  was  founded  (o).     Doubt,  however,  was  thrown 
on  that  statement  by  Pollock,  C.B.,  in  a  later  case  (p). 

The  award  made  on  these  submissions  may  be  enforced  in  Award,  how- 
several  ways.  When  a  verdict  has  been  taken,  and  the 
award  directs  payment  of  money,  judgment  and  execution  on 
the  verdict,  or  an  attachment,  are  the  ready  means  of  enforce- 
ment. Where  no  verdict  is  entered  an  attachment  still  will 
be  granted  ;  and  later  statutes  (q)  have  given  a  power  of  levy- 
ing the  amount  of  money  awarded  by  the  process  of  execution. 
Debt  used  to  lie  on  the  award,  and  an  action  of  assumpsit 
might  have  been  maintained  on  the  promise  evidenced  by  the 
rule  of  court  (r) ;  and  it  is  clear  that  on  an  award  other  than 
for  the  payment  of  money,  an  action  for  a  specific  performance 
may  in  many  instances  be  maintained  (s). 

x.  Compulsory  and  other  references  under  the  Arbitration 
Act,  1889.] — The  following  important  clauses  providing  for 
references  of  actions  are  contained  in  the  Arbitration  Act, 
1889  (52  &  53  Yict.  c.  49). 

Sect.  13. — (1).  "  Subject  to  Eules  of  Court  and  to  any  right  Reference  for 
to  have  particular  cases  tried  by  a  jury,  the  Court  or  a  judge  repor  ' 
may  refer  any  question  arising  in  any  cause  or  matter  (other 
than  a  criminal  proceeding  by  the  Crown)  for  inquiry  or 
report  to  any  official  or  special  referee." 

(2).  "The  report  of  an  official  or  special  referee  maybe 
adopted  wholly  or  partially  by  the  Court  or  a  judge,  and  if 
so  adopted  may  be  enforced  as  a  judgment  or  order  to  the 
same  effect." 

Sect.  14.  "  In  any  cause  or  matter  (other  than  a  criminal  Reference  for 
proceeding  by  the  Crown)  :-  gjj^  to  refer 

(a)  "  If  all  the  parties  interested  who  are  not  under  dis-  in  certain 
ability  consent :  or 

(<>}  Wentworth  v.  Ballon,  9  B.  c.  49,  8.  12. 

&  <  I,  840.  (r)  Banner  v.  Charlton,  5  East, 

(/))  Ilookpayton  v.   Bussoll,  9  139;  Troinenhore  v.  Tresillian,  1 

Ex.  24,  S.  C.  23  L.  J.  Ex.  267.  Sid.  4  52  ;  Carpenter  «•.  Thornton, 

(7)  1  &  2  Viet.  c.  1 10,  s.  18 ;  30  3  B.  &  A.  52. 

&  37  Viet.  c.   66.     See  also  tho  (s)  Walters  v.  Morgan,  2  Cox, 

Arbitration  Act,  1 880, 52  &  53  Viet.  369. 
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(b)  "  If  the  cause  or  matter  requires  any  prolonged  exa- 

mination of  documents  or  any  scientific  or  local 
investigation  which  cannot,  in  the  opinion  of  the 
Court  or  a  judge,  conveniently  be  made  before  a 
jury  or  conducted  by  the  Court  through  its  other 
ordinary  officers :  or 

(c)  "  If  the  question  in  dispute  consists  wholly  or  in  part 

of  matters  of  account, 

the  Court  or  a  judge  may  at  any  time  order  the  whole 
cause  or  matter,  or  any  question  or  issue  of  fact  arising 
therein,  to  be  tried  before  a  special  referee  or  arbitrator 
respectively  agreed  on  by  the  parties,  or  before  an  official 
referee  or  officer  of  the  court." 

Under  the  above  sections,  references  to  arbitration  may  be 
compelled  on  application  to  a  judge  or  master  at  chambers 
(Order  LIV.  r.  12a),  or  to  the  courts. 

A  reference  for  trial  under  s.  14  may  be  ordered  "  at  any 
time,"  but  a  reference  for  inquiry  and  report  under  s.  13 
cannot,  it  seems,  until  the  time  has  passed  for  asking  for  a 
trial  by  jury. 

The  following  is  a  paragraph  in  a  rule  of  court  relating 
to  the  present  subject : — 

Order  XXXVI.  r.  7,  1883,  "  (a)  In  every  cause  or  matter, 
unless  under  the  provisions  of  rule  6  of  this  Order  a  trial  with 
a  jury  is  ordered,  or  under  rule  2  of  this  Order  either  party 
has  signified  a  desire  to  have  a  trial  with  a  jury,  the  mode  of 
trial  shall  be  by  a  judge  without  a  jury :  provided  that  in 
any  such  case  the  court  or  a  judge  may  at  any  time  order 
any  cause,  matter,  or  issue  to  be  tried  by  a  judge  with  a  jury, 
or  by  a  judge  sitting  with  assessors,  or  by  an  official  referee 
or  special  referee  with  or  without  assessors." 

The  court  cannot  refer  to  a  special  referee  for  trial,  unless 
he  is  a  person  agreed  on  by  the  parties.  For  this  rule  was 
to  be  construed  with  reference  to  s.  57  of  the  Judicature  Act, 
1873,  now  repealed,  but  substantially  re-enacted  in  s.  14  of 
the  Arbitration  Act,  1889  (*). 

Section  14  does  not  enable  the  Court  to  refer  a  cause  and 
all  matters  in  difference.  That  usual  form  of  reference  is 
made  under  the  common  law  powers  of  the  Court  (») . 


(<)  London,  &c.  Fire  Ins.  Co.  v. 
British,  &c.  Ins.  Co.,  54  L.  J.  Q.  B. 


D.  302. 

(u]  Darlington  Wagon,  &c.  Co. 
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An  order  of  reference  under  the  Common  Law  Procedure       PABT  I. 
Act,  1854,  generally  provided  that   the  costs  of  the  cause    CH'  UI' s'    ' 


should  abide  the  event,  and  that  the  costs  of  the  reference  Clause  as  to 

costs. 

and  award  should  be  in  the  arbitrator's  discretion  (#).  If 
it  was  silent  as  to  costs  the  arbitrator,  semble,  had  no  power 
over  them  (x). 

A  judge  at  Nisi  Prius  had  no  power  before  the  Judicature  Reference  at 
Acts,  on  the  application  by  a  party  during  the  trial  before  a         Prius. 
jury,  to  compel  a  reference  (y] .      But  he  might  have  dis- 
charged the  jury,  and  then  made  an  order  under  s.  3,  sitting 
in  camera  (z).     It  seems  that  he  is  now  a  court  with  full 
power  to  refer  (a) . 

The  Arbitration  Act,  1889,  s.  13,  provides  for  a  reference  Question 
of  "  any  question  arising  in  any  cause  or  matter."  It  was  arising  ^  a 
decided  in  a  case  on  the  56th  section  of  the  Judicature  Act, 
1873,  that  this  means  any  question  which  must  necessarily 
arise  in  the  action,  not  one  which  it  may  become  unnecessary 
to  decide.  Thus,  in  an  action  for  rescission  of  a  contract,  on 
the  ground  of  misrepresentation  of  professional  income,  the 
order  of  a  judge  made  before  trial  referring  the  question  of 
the  amount  of  the  income  was  set  aside  on  the  ground  that 
it  was  not  proved  that  the  question  of  the  amount  would 
be  one  that  must  necessarily  arise  in  the  action,  but  was  one 
that  might  not  arise  at  all  (b) . 

Where  there  was  a  long  bill  of  particulars  on  one  side,  and  a  in  what 
set-off  on  the  other,  and  each  party  disputed  many  items  in  cases- 
the  other's  account,  the  case  was  held  to  fall  within  the  re- 
pealed Common  Law  Procedure  Act,  as  involving  matters  of 
account,  and  a  reference  was  enforced  (c).     An  action  by  a 
rector  against  his  predecessor  for  dilapidations  of  the  rectory- 

v .  Harding  (1891),  1  Q.  B.  245  ;  39  wrong.     See  Jeffries  v.  Lovell,  23 

W.  E.  167  ;  7  Times  L.  E.  108.  L.  T.  782. 

(v}  See  the  Appendix  of  Forms.  (z)  Morgan  v.  Ainslio,  28  L.  T. 

(x)  Lcggo  v.  Young,  16  C.  B.  120. 

626  ;  Wilmhurst  v.  Barrow  Ship  (a)  Hoch  v.  Boor,  49  L.  J.  Com. 

Building  Co.,    2    Q.   B.  D.   385.  Law,  665. 

See  post,  P.  IT.  c.  7,  d.  2.  (ft)  Weed  v.  Ward,  40  Ch.   D. 

(?/)  Eobson  v.  Lees,  6  H.  &  N.  555. 

208,  S.  C.  30  L.  J.  Ex.  235,  show-  (c)  Browne  v.  Emerson,  25  L.  J. 

ing  that  the  practice  adopted  in  C.  P.    104,  S.  C.   17  C.  B.   361  ; 

Murray  v.  The  Sunderland  Dock  Chapman  v.  Van  Toll,  8  E.  &  B. 

Co.,  1  F.  &  F.  179,  and  Adams  v.  396 ;  27  L.  J.  Q,.  B.  1  ;  Goodred  v. 

Yeoman,  2  F.  &  F.  92,  and  Jones  Seale,  2  F.  &  F.  382. 
v.  Beaumont,  1  F.  &  F.  336,  was 
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house  (d],  or  of  the  chancel  of  the  church  (e)  ;  and  one  by  a 
landlord  against  a  tenant  for  not  delivering  up  premises  in 
good  repair  (/),  where  money  had  heen  paid  into  court,  and 
the  only  question  was,  what  was  the  amount  to  which  the 
plaintiff  in  each  case  was  entitled,  were  held  properly  referred 
to  arbitration  under  the  Common  Law  Procedure  Act.  But 
in  an  action  on  some  hills  of  exchange  against  the  drawer, 
who  had  admitted  drawing  the  hills,  the  court  refused  to 
order  a  reference,  saying,  that  the  matter  in  dispute  was  not 
matter  of  mere  account,  and  that  there  was  nothing  to  show 
that  it  could  not  conveniently  he  tried  in  the  ordinary 


Where  the  claim  was  partly  for  matters  of  account,  and  also 
to  recover  back  money  paid  as  commission  on  orders  alleged 
to  be  fictitious,  the  judge  having  referred  the  case,  the  court 
held  that  he  had  jurisdiction  (h).  After  a  reference  by  a 
judge,  the  court,  in  another  instance,  refused  to  direct  an 
issue  to  be  tried  under  s.  4  of  the  Common  Law  Procedure 
Act,  1854,  to  determine  whether  the  defendant  was  not  pre- 
cluded by  his  own  agreement  from  setting  up  a  particular 
defence  (/). 

The  whole  action  may  now  be  referred,  not  the  issues  only, 
and  this  though  the  question  in  dispute  consists  in  part  only 
of  matters  of  account  (A-)  . 

An  action  for  the  price  of  so  many  feet  of  gas  consumed 
was,  at  the  instance  of  the  defendant,  compulsorily  referred 
(Kelly,  C.  B.,  dissentiento),  although  the  gas  company  alleged 
that  the  defendant  had  fraudulently  abstracted  a  large 
quantity  of  gas  without  passing  it  through  the  meters  (/). 
The  court  can  give  power  to  amend  the  particulars  of  demand, 


(d)  Cummins  v.  Birkett,  3  H.  & 
N.  156,  S.  0.  27  L.  J.  Ex.  216. 

(e)  Pell  v.  Addison,  2  F.  &  F. 
291. 

(/)  AiigelH'.  Felgate,  31  L.  J. 
Ex.  41,  S.  0.  7  H.  &  N.  396. 

(g]  Pellatt  v.  Mackwick,  3  C.  B. 
N.  S.  760.  See  Orphan  Working 
School  v.  Henley,  27  L.  J.  Ex. 
426. 

(h)  Imhof  v.  Sutton,  36  L.  J. 
C.  P.  130,  S.  C.  L.  E,  2  C.  P.  406. 

(i)  Trickett  v.  Green,  35  L.  J. 
C.  P.  69. 


(A-)  Arbitration  Act,  1889  (52  & 
53  Yict.  c.  49),  s.  14.  See  as  to 
former  practice,  Clow  v.  Harper, 
3  Ex.  D.  198;  Ward  v.  Pilley, 
5  Q.  B.  D.  427;  Onnerod  v. 
Todmorden  Mill  Co.,  8  Q.  B.  D. 
677  ;  Ward  r.  Hall,  W.  N.  (1880) 
69 ;  Martin  v.  Fyfe,  49  L.  T.  N.  S. 
107  ;  Knight  v.  Coales,  18  Q.  B.  D. 
296 ;  Goodwin  r.  Budden,  42  L.  T. 
N.  S.  536. 

(7)  Birmingham  and  Stafford- 
shire Gas  Co.  v.  Eatcliffe,  L.  B.  6 
Ex.  121-4,  S.  C.  40  L.  J.  Ex.  136. 


SUBMISSIONS  IN  A  CAUSE  AT  LAW.  91 

if  requisite  (m).     Notwithstanding  the  reference  the  cause,       PARTI. 
under  the  old  Act,  was  held  still  to  remain  in  court  (»). 


Where,  after  the  order  was  made,  it  appeared  by  the 
defendant's  affidavit  that  the  amount  was  admitted,  and  that 
the  only  question  was  as  to  the  liability  of  the  defendant  as 
the  agent  of  a  third  person,  the  court  set  aside  the  order  (o). 

The  power  of  referring  a  country  cause  to  a  county  court  No  reference 
judge,  given  by  s.  6  of  the  Common  Law  Procedure  Act,  courlTjudge. 
1854,  was  taken  away  by  the  stat.  21  &  22  Viet.  c.  74,  B.  5. 
Previous  to  that  statute,  a  county  court  judge  had  no  option 
of  declining  the  reference ;  the  order  of  reference  was  obli- 
gatory on  him.     It  is  still  obligatory  on  the  officers  of  the 
court  (p}. 

Before  the  Judicature  Acts  came  into  force  the  Court  of  Jurisdiction 
Chancery  would   stay   proceedings   at   law,  and   cause   the  gta^reference 
accounts  to  be  taken  in  equity,  notwithstanding  that  the  at  law. 
plaintiffs  at  law  had  desired  to  apply  to  the  court  of  law 
to  have  the  matters  of  account  referred  to  arbitration  under 
the  Common  Law  Procedure  Act,  1854,  when  the  circum- 
stances were  such  that  the  Court  of  Chancery  was  satisfied 
that  the  decision  on  such  a  reference  at  common  law  would 
be  likely  to  be  a  less  satisfactory  determination  of  the  ques- 
tion between  the  parties  than  that  which  would  be  arrived 
at  in  equity  (<?). 

Where  a  prolonged  examination  of  documents  or  accounts, 
or  a  scientific  or  local  investigation,  was  necessary,  and  this, 
in  the  opinion  of  the  judge,  could  not  be  conveniently  made 
before  a  jury,  the  judge,  under  the  Judicature  Acts,  as  now 
under  the  Arbitration  Act,  1889,  had  a  discretion  to  order 
the  issues  of  facts  and  accounts  to  be  referred  to  an  official 
referee.     But  the  Court  of  Appeal  had  power  to  review  any  Appeal  lies 
such  order,  and,  in  a  strong  case,  where  it  thought  that  the  f^ji°?jj  or<ier 
judge  below  had  exercised  his  discretion  wrongly,  and  that  of  reference, 
injustice  would  bo  done  if  the  order  were  allowed  to  stand, 
substituted  its  own  discretion  for  that  of  the  judge,  and  set 

(m)  Oibbs  v.  Knightloy,  26  L.  J.  (p)  Cummins  v.  Birkett,  3  H.  & 

Ex.  294,  S.  C.  2  II.  &  N.  34.  N.  156,  S.  C.  27  L.  J.  Ex.  216. 

(«)  Edwards    v.    Edwards,    28  (q)  Croskey  v.   The  European 

L.  J.  C.  P.  25,  S.  C.  5  C.  B.  N.  S.  and   American    Steam    Shipping 

536.  Co.,  6  Jur.  N.  S.  1190,  S.  C.  1  J. 

(o)  Brown  v.  Girard,  19  L.  T.  &  II.  108. 
N.  S.  Ex.  324. 
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PART  I. 

CH.  III.  S.   6. 


Prolonged 
examination 
of  documents. 


Long  corre- 
spondence. 


Lengthy  evi- 
dence on 
commission. 


Partnership. 


Fraud. 


aside  the  order  of  reference  (r) .     But  it  will  rarely  interfere 
with  his  discretion  (s) . 

The  prolonged  examination  of  documents  intended  by 
s.  57  of  the  Judicature  Act,  1873,  seems  an  examination  re- 
quired to  enable  the  judge  to  leave  questions  of  fact  to  the 
jury,  and  not  an  examination  to  determine  a  question  of 
legal  right  (#)• 

There  being  150  pages  of  correspondence  to  read  was  held 
not  a  prolonged  examination  of  documents,  within  s.  57  of 
the  Judicature  Act,  such  as  to  justify  a  reference  of  the 
action  (»)  ;  neither  was  the  fact  of  there  being  300  pages  of 
evidence  taken  on  commission,  as  to  whether  the  condition  of 
a  ship  was  caused  by  "  perils  of  the  seas  "  (.r). 

The  question  as  to  amount  of  damages  to  be  paid  is  often 
referred  to  an  official  referee  (y) . 

Where  the  defendant,  objecting  to  have  the  case  referred, 
stated  that  he  and  the  plaintiff  were  partners  in  respect  of 
certain  horse  races,  and  that  the  alleged  causes  of  action  arose 
out  of  the  partnership,  which  he  said  was  still  subsisting,  but 
the  plaintiff  replied  that  it  had  terminated,  a  judge's  order 
referring  to  an  official  referee  the  issues  in  the  action, 
including  all  accounts  between  the  plaintiff  and  defendant  to 
the  commencement  of  the  action,  was  held  good.  The  judge 
has  no  power  to  refer  the  accounts  down  to  the  date  of  the 
order  of  reference  (s) . 

An  action  in  which  a  charge  of  fraud  is  involved  will  not 
generally  be  referred  compulsorily  when  the  party  charged 
with  the  fraud  objects,  and  wishes  the  case  to  be  tried  by  a 
jury  (a).  But  the  court's  power  is  not  limited,  and  the  refer- 
ence will  be  ordered,  though  misconduct  or  fraud  be  charged, 
if  the  question  of  fraud  or  misconduct  can  only  be  determined 
on  a  prolonged  investigation  of  documents  and  matters  of 
accoun 


(x)  Hamilton  r.  Merchant  Ma- 
rine Ins.  Co.,  58  L.  J.  Q.  B.  544. 

(y)  Stafford  v.  Coxon,  25  W.  B. 
788 ;  Dunkirk  Colliery  i\  Lever, 
9  Ch.  D.  20. 

(z)  Goodwin  v.  Budden.  42  L.  T. 
N.  S.  536. 

(a)  Leigh  v.  Brooks,  5  Ch.  D. 
592. 

(6)  Hoch  v.  Boor,  49  L.  J.  Com. 


(r)  Ormerod  v.  Todmorden  Mill 
Co.,  8  Q.  B.  D.  664;  51  L.  J. 
Q.  B.  D.  348. 

(s)  Saxby  v.  Gloucester  Wagon 
Co.,  W.  N.  (1880)  28. 

(<)  Ormerod  v.  Todmorden  Mill 
Co.,  8  Q.  B.  D.  664,  per  Brett, 
L.  J. 

(«)  Barrett  v.  Rosenthal,  W.  N. 
(1875)  204. 
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It  was  said  that  the  form  of  order  of  reference  under  the       PAET  *• 
Judicature  Acts  ought  to  point  out  clearly  whether  the  referee 


was  to  report  only  under  s.  56,  or  whether  he  was  to  try  all  or  of 
some  of  the  issues  under  s.  57,  and  if  not  all,  which  he  was 
to  try (c). 

It  was  held  that  Order  XXXVI.,  r.  5, 1875,  now  repealed, 
which  limited  the  time  for   application  for   change  of  the  summons  to 
mode  of  trial,  did  not  apply  to  limit  the  time  for  applying  refer- 
for  a  summons  to  refer  the  issues  in  an  action  to  the  official 
referee  (d}. 

Under  the  Judicature  Act,  1873  (36  &  37  Viet,  c.  66,  s.  83),  Official 
four  official  referees  have  been  appointed,  who  are  perma- 
nently  salaried  officers  of  the  Supreme   Court  of   Justice. 
They  have  to  perform  the  duty  of  trying  or  reporting  on  the 
questions  referred  to  them. 

The  following  Rules  of  Court  of  December,  1888,  apply  to 
them :  — 

Order  XXXVI.  r.  45.  "  When  an  order  is  made  referring  Distribution 
any  business  to  the  official  referees  appointed  under  the 
principal  Act,  the  order  may  refer  such  business  to  any  one 
in  particular  of  the  referees ;  but  if  no  particular  referee  is 
named  in  the  order  the  business  shall  be  distributed  among 
the  official  referees  by  the  clerk  to  the  senior  official  referee, 
in  rotation  or  in  such  other  manner  as  the  Lord  Chancellor 
may  from  time  to  time  direct." 

Rule  46.  "  When  an  order  shall  have  been  made  referring 
any  business  to  the  official  referees,  not  naming  any  one  of 
them  in  particular,  the  order,  or  a  duplicate  of  it,  shall  be 
produced  to  the  clerk  in  the  last  preceding  rule  mentioned, 
who  shall  indorse  on  the  order  the  name  of  the  official  referee 
to  whom  that  business  is  to  be  referred,  in  accordance  with 
last  preceding  rule,  and  the  order  so  indorsed  shall  be 
sufficient  authority  for  the  official  referee  to  proceed  with 
the  business  so  referred." 

Rule  47.  "  When  an  order  shall  have  been  made  refer- 
ring any  business  to  any  one  in  particular  of  the  official 
referees,  the  clerk  in  making  the  distribution  of  the  business  as 
by  these  rules  directed  shall  have  regard  to  such  reference." 

Law,  G65  ;  Sacker  v.  Eagozino,  44  211.     See  Appendix,  p.  T.'JI. 

L.  T.  N.  S.  308.  ((/)  Ward  v.  Pillr.y,   o  Q.  W.  D. 

(c)  Longman  r.  East,  3  0.  P.  427;  overruling  Lasc  olios  r.  Butt, 

I).  H'-',  188,  S.  C.  47  L.  J.  C.  P.  2  Ch.  I  >.  588, 
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PARTI.  Bule  47B.  "The   Lord   Chancellor  and  the  Lord   Chief 

Justice  of  England,  or  either  of  them,  shall  have  power  to 


Transfer.  order  the  transfer  of  any  causes  or  matters  from  any  one  or 
more  of  the  official  referees  to  any  other  or  others  of  them 
whenever  in  his  opinion  it  shall  be  expedient  so  to  do, 
having  regard  to  the  state  of  the  business  pending  before  the 
referees." 

Which  official      It  is  provided,  as  to  references  by  consent  out  of  court,  by 

referee  to  try 

case.  the  Arbitration  Act,  1889,  s.  3,   "  Where  a  submission  pro- 

vides that  the  reference  shall  be  to  an  official  referee,  any 
official  referee  to  whom  application  is  made  shall,  subject  to 
any  order  of  the  court  or  a  judge  as  to  transfer  or  otherwise, 
hear  and  determine  the  matters  agreed  to  be  referred." 
Directions  of        The  Lord  Chancellor  directed  (February  4,  1889)  that  all 
ceUor.  references  of  causes,  other  than  those  involving  questions  of 

costs  or  questions  of  retainer,  and  all  references  to  assess 
damages,  except  those  under  writ  of  inquiry,  should  in  future 
be  made  to  the  official  referees,  and  that  the  examination  of 
judgment  debtors  and  witnesses  under  Order  XLII.  r.  32, 
should  be  ordered  to  be  taken  before  an  official  referee. 
Fees  of  official      The  Orders  of  1884,  and  December  1887,  as  to  Supreme 
London  or        Court  fees  on  proceedings  before  an  official  referee,  provide 
Middlesex.       that  in  proceedings  before  an  official  referee  in  London  or 
Middlesex  the  fee  on  every  reference  shall  be,  for  every  hour 
or  part  of  an  hour  the  referee  is  occupied,  including  exami- 
nation of  witnesses  (if  any),  10s. 

Outside.  As  to  references  not  in  London  or  Middlesex :  On  every 

reference  the  fee  is  £5 ;  and  for  every  hour  or  part  of 
an  hour  the  official  receiver  is  occupied  beyond  two  full 
days,  10s. ;  with  a  further  fee  for  every  night  that  he 
be  absent  from  London  of  <£!  :  lls.  6d. ;  and  for  his 
clerk,  15s. 

When  pay-          The  fees  become  due  and  payable  by  the  party  conducting 
able.  the  proceedings  on  the  report  of  the  result  of  the  reference, 

or,  when  no  such  report  is  made,  and  no  certificate  or  order, 
on  the  completion  of  the  proceedings. 

If  the  proceedings  are  not  completed,  a  due  proportion 
shall  be  payable  on  so  much  of  the  proceedings  as  shall  have 
taken  place,  the  amount  to  be  fixed  by  the  officer. 

How.  The  fees  are   to  be  paid  by  stamps  impressed  upon  or 

affixed  to  a  memorandum,  stating  on  what  account  such  fees 
are  paid. 
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A  deposit  of  stamps  on  account  may  be  required  before  the  PAKT  I. 

, .       .  •  OH.  m.  s.  6. 

proceeding  is  commenced  (e).  


SECTION  VII. 

OF  JUDICIAL  AND  STATUTABLE  SUBMISSIONS  NOT  MADE  IN  A 
CAUSE  AT  COMMON  LAW. 

i.  Submission  by  order  of  equity, ,] — In  like  manner  as  an       PAST!. 
action  in  the  courts  of  law,  so  a  suit  in  equity,  and  all  matters 


in  difference,  might  have  been  referred  by  order  of  a  court  of 
equity,  and  obedience  to  it  was  enforced  by  the  usual  process  equity, 
of  the  court  for  compelling  obedience  to  its  orders  (/). 

They  would  sometimes  be  so  referred  though  one  of  the 
parties  were  beyond  the  jurisdiction  of  the  Court  (g}. 

In  equity,  the  submission  of  a  suit,  even  when  made  out  A  stayof 
of  court,  prevented  a  party  afterwards  proceeding  in  it.  On 
the  trial  of  an  action  in  the  Queen's  Bench  the  cause  and 
suits  in  equity  were  referred.  Notwithstanding  the  reference, 
the  plaintiff  in  one  of  the  equity  suits  served  a  subpoena  to 
hear  judgment,  and  set  down  the  cause  in  the  registrar's  book 
for  hearing ;  but  the  court  of  equity,  on  motion,  set  aside 
the  subpoena  with  costs,  and  struck  out  the  cause  from  the 
list  (h). 

If  after  a  suit  had  been  instituted,  it  was  agreed  between 
the  parties  that  the  suit  be  dismissed  on  certain  terms,  some 
of  which  were  to  be  settled  by  arbitration,  though  it  seems 
this  agreement  could  not  have  been  pleaded  to  the  further 
maintenance  of  the  suit,  in  the  nature  of  a  plea  puis  darrein 
continuance,  yet  the  whole  benefit  of  it  might  have  been 
obtained  on  a  motion  to  stay  the  proceedings  in  the  cause  (i). 

When  the  Court  of  Chancery  directed  an  issue  to  be  tried  ^^mission  *fc 

Nisi  Prius  of 

(e)  See  Appendix  of  Statutes.  (/i)  Amblor  v.  Tebbutt,  2  Beav. 

(/)  Haggett  v.  Welsh,  1  Sim.  442. 

134 ;  Prior  v.  Hembrow,  8  M.  &  (t)  Eowo  v.  Wood,   1  J.  &  W. 

W.  873 ;  Dowse  v.  Coxe,  3  Bing.  315,  S.  0.   2  Bligh,  P.  C.  595 ; 

20.  Daniell's  Chanc.  Pract.  by  Head- 

(<;)  Duxborry  v,  Isherwood,  12  lam,  637. 
N.  11.  821. 


HOW  MATTERS  MAY  BE  REFERRED. 


PAET  I.       before  a  jury,  as  the  judge  at  Nisi  Prius  had  no  authority  to 
'    refer  it,  if  on  the  trial  of  the  issue  the  parties  agreed  to  submit 


issue  from        £0  arbitration,  it  seemed  like  a  reference  out  of  court.     The 
Chancery.  .      .     . 

effect  of  such  submission  was  to  abandon  not  merely  the 
direction  to  try  the  issue,  but  the  whole  proceedings  in  the 
suit ;  and  the  jurisdiction  of  the  Court  of  Chancery  was  at  an 
end  just  as  much  as  if  there  had  been  a  consent  to  dismiss  the 
bill  and  stay  further  proceedings  (A-). 

Bill  of  dis-  A  court  of  equity  would  not  entertain  a  bill  for  a  discovery 

of  the  arbitra-  in  order  to  assist  parties  who  had  sought  their  relief  by 
tion.  voluntary  submission  to  arbitration.    The  reason  assigned  by 

Lord  Eldon,  C.,  was,  that  it  was  beneath  the  dignity  of  the 
Court  of  Chancery  to  be  ancillary  to  the  domestic  forum  of 
an  arbitrator  (I).  That  reason,  however,  was  held  not  to 
operate,  when  the  reference  was  compulsory  under  the  pro- 
visions of  the  Common  Law  Procedure  Act,  1854.  On  such 
a  reference  a  bill  of  discovery  in  aid  of  the  proceedings  of  the 
arbitrator  was  held  to  lie  (ni). 

Commission          The  same  reasoning  applies  to  an  arbitration  under  the 
totakeevi-      162nd  section  of  25  &  26  Yict.  c.  89,  which  provides  for 

deuce. 

arbitration  as  the  only  tribunal  for  ascertaining  the  value  of 

a  dissentient  member's  share  on  a  winding  up  of  a  company. 
On  such  a  reference  the  court  will  assist  and  grant  a  com- 
mission to  obtain  evidence  in.  India  (»). 

Submission  by  n.  Submission  by  record.~\ — Proceedings  on  the  revenue  side 
not  alterable'  of  the  Court  of  Exchequer  might  sometimes  give  rise  to  a 
submission  by  matter  of  record.  Where  a  person's  goods 
were  seized  under  an  extent,  a  reference  of  all  matters  in 
difference  between  him  and  the  prosecutor  of  the  extent 
might  have  been  effected  by  a  recognisance  conditioned  to 
abide  the  award  of  an  arbitrator.  Such  a  recognisance,  when 
returned  and  filed  as  of  record,  could  not  be  altered  by  a  rule 
of  court,  which  was  not  matter  of  record.  And  when  a  rule 
of  court  was  drawn  up  by  consent,  changing  the  arbitrator,  the 
award  of  the  substituted  arbitrator  could  not  be  enforced  by  a 

(&)  "Woodley  v.  Johnson,  1  Mol-  note  thereto, 

loy,  394.  (m)  British    Empire    Shipping 

(/)  Streets.  Bigby,  6 Yes.  815;  Co.  v.  Somes,  26  L.  J.  Ch.  759, 

"Wellington  v.  Mackintosh,  2  Atk.  S.  C.  3  K.  &  J.  433. 

569 ;    Brown  v.   Brown,    1  Yern.  (nj  In   re   Mysore   West   Gold 

157,  and  the  cases  cited  in  the  Mining  Co.,  37  W.  E.  794. 
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scire  facias  on  the  recognisance,  though  possibly  an  attach-       PAHT  I. 
ment  would  issue  on  the  rule  of  court  embodying  the  terms  — '- — ' 
of  the  original  recognisance  (o). 

in.  Submission  by  order  of  a  county  court.'] — An  order  of  a  Submission  by 
judge  of  a  county  court  may,  by  consent  of  parties,  be  obtained  county  Court. 
to  refer  an  action  before  him  with  or  without  other  matters 
within  the  jurisdiction  of  the  court.     The  submission  is  not 
revocable  without  leave  of  the  judge,  and  the  award  is  to  be 
entered  as  the  judgment  in  the  action  (p). 

iv.  Submission  by  order  of  Quarter  Sessions.'] — By  the  statute  Submission  by 
12  &  13  Yict.  c.  45,  s.  13,  a  Court  of  General  or  Quarter  °^ae™rf 
Sessions  may  order  with  consent  of  parties  matters  of  appeal  sessions, 
(with  few  exceptions)  before  it  to  be  referred  to  arbitration, 
in  such  manner  and  on  such  terms  as  it  shall  think  proper, 
and  the   award  may  be  entered  as  the  judgment   of  the 
court  (q) .     The  order  of  reference  may  be  made  a  rule  of  the 
Court  of  Queen's  Bench. 

The  order  of  reference  may  give  the  arbitrator  power  over 
costs,  and  possibly  the  Court  of  Quarter  Sessions  may  in  the 
order  reserve  to  itself  power  over  the  costs  of  the  appeal ; 
but  if  the  order  of  reference  is  silent  as  to  costs,  no  sub- 
sequent Court  of  Quarter  Sessions  can  order  them  to  be  paid, 
even  though  the  appeal  have  been  respited  from  sessions  to 
sessions.  In  entering  the  award  as  the  judgment  of  the 
Quarter  Sessions,  the  court  is  performing  only  a  ministerial 
act,  and  cannot  vary  the  terms  of  the  award  (r). 

An  appeal  to  the    Quarter   Sessions   against  a  rate  was  Taxing  costs 
referred  by  consent  under  the  statute  12  &  13  Viet.  c.  45,  8es9ions. 
s.  13.     By  the  order  of  reference  the  costs  of  the  appeal  and 
reference  were  to  be  in  the  discretion  of  the  arbitrators.     The 
arbitrators  awarded  in  favour  of  the  respondents.    The  award 
was  thereupon  entered  under  the  provisions  of  that  section 


(o)  B.  v.  Bingham,  3  Y.  &  J.  p.  9.     See  the  Appendix  of  Sta- 

101.     See  also  Carter  v.  Carter,  1  tutes. 

Vern.  259  ;  Anon.  Dyer,  242,  a.  (r)  E.  i:  West  Eiding  Justices, 

(p)  51  &  52  Viet.  c.  43,  s.  104;  34  L.  J.  N.  S.  M.  C.  142 ;  West 

County  Court  Eules,  1889,  Order  London  Extension  Eail.    Co.    v. 

\  X .     See  the  Appendix  of  Sta-  Fulhum,  L.  11.  5  Q.  B.  301  ;  also 

tutes.  sub  nom.  E.  v.  Justices  of  Middle- 

(7)  See  ante,  ch.  1,  s.  1,  d.  4,  sex,  L.  E.  0  Q.  B.  220. 

K.  It 
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PART  I. 

'     ' 


Appeals: 

Land  Drain- 
age    cts. 


Submission 


Act. 


Compulsory 


as  the  judgment  of  the  Quarter  Sessions,  and  the  costs  having 
been  taxed  after  the  sessions,  an  order  of  sessions  was  subse- 
quently drawn  up  confirming  the  rate,  and  ordering  the  ap- 
pellants to  pay  the  taxed  costs.  The  appellants  objected  that 
the  order  was  made  without  jurisdiction,  because  the  costs 
had  not  been  taxed  during  the  sessions.  It  was  held  that 
it  was  implied  in  the  terms  of  the  reference  that  the  costs 
should  be  taxed  out  of  sessions,  and  that  the  order  was  there- 
fore valid  (s). 

Qn  appeals  under  the  Highway  Act,  1864  (t),  and  under 
the  Land  Drainage  Act,  1861  (M),  the  Court  of  Quarter 
Sessions,  if  it  appears  that  the  matters  in  question  consist 
wholly  or  in  part  of  matters  of  account,  and  cannot  satis- 
factorily be  tried  by  the  court,  may  order  the  matters  wholly 
or  in  part  to  be  referred  to  arbitration,  the  award  to  be 
enforceable  by  the  same  process  as  an  order  of  court  ;  and 
the  provisions  of  the  Common  Law  Procedure  Act,  1854, 
as  to  compulsory  references,  are  made  applicable  to  such 
arbitrations.  The  Arbitration  Act,  1889,  will  apparently 
apply  to  these  references.  See  s.  24. 

v-  Submissions  wider  the  Lands  and  Raihcays  Clauses  Con- 
solidation  Acts.~]  —  When  the  promoters  of  an  undertaking 
sanctioned  by  act  of  parliament  have  given  notice  of  their 
intention  to  take  lands  authorised  by  their  special  act  to  be 
taken  for  the  purposes  of  the  undertaking  [s.  18],  and  a 
party  interested  in  the  lands  claims  more  than  fifty  pounds 
compensation  [s.  22],  and  desires  to  have  the  amount  of 
such  compensation  settled  by  arbitration,  the  Lands  Clauses 
Consolidation  Act,  1845  (a-),  enacts  that  (unless  the  special 
act  provides  otherwise)  [s.  1],  "if  the  party  signify  such 
desire  by  notice  in  writing  to  the  promoters  of  the  under- 
taking before  they  have  issued  their  warrant  to  the  sheriff 
to  summon  a  jury  in  respect  of  such  lands  under  the  pro- 
visions "  contained  in  the  general  act,  "  stating  in  such  notice 
the  nature  of  the  interest  in  respect  of  which  such  party 


(s)  Southampton  Gas,  &c.  Co. 
v.  Southampton  Union,  2  Q.  B. 
D.  371. 

(<)  27  &  28  Viet.  c.  101,  ss.  40, 
41. 


(u)  24  &  25  Viet.  c.  133,  ss.  48, 
49. 

(w)  8  &  9  Viet.  c.  18.  See  the 
Appendix  of  Statutes. 
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claims   compensation,  and  the  amount  of   compensation   so       PAET  I. 
claimed,  the  same  shall  be  so  settled  accordingly  "  [s.  23] 


The  notice  to  the  company  should  state  the  nature  of  the  Submission 
claimant's  interest  specifically,  whether  as  tenant   in  fee-  limited  to 
simple,  or  for  life,  or   for  years,  whether   in   possession   or  compensation. 
subject  to  an  underlease,  as  all  these  points  affect  the  value 
of  the  interest,  and  an  omission  to  state  them  may  endanger 
the  award  :  the  notice  should  not  call  upon  the  company  to 
do  anything  with   respect  to  any  other  lands,  except  those 
which  the  company  have  signified  their  intention  to  take, 
and  the  appointment  of  the  arbitrator  should  be  confined  to 
assessing  the  compensation  for   the   lands  taken  only,  and 
the  damage  contemplated  by  the  act.     Unless  the  submission 
is  limited   according  to  the   statute  the   award   cannot  be 
enforced  by  attachment  (z). 

If  there  be  a  question  of  disputed  compensation  respecting  Voluntary 
land  required  by  the  promoters,  and  the  latter  and  the  claimant  reference- 
refer  it  to  a  single  arbitrator,  it  is  not  material  that  there  has 
not  been  a  perfect  compliance  with  the  statutory  forms.    The 
notices  required  by  the  act  are   only  requisite  where   the 
reference  is  compulsory  (a). 

When  any  interest  in  land  is  injuriously  affected  by  the  Land  inju- 


execution  of  the  works,  and  the  party  interested  claims  more  a 


than  50/.,  he  may  have  the  same  settled  by  arbitration  if  he. 
think  fit  [s.  68]. 

Section  25  points  out  the  mode  of  proceeding  in  the  above  Appointing 
and  other  cases  as  follows:  "  When  any  question  of  disputed 
compensation  by  this  or  the  special  act,  or  any  act  incor- 
porated therewith,  authorised  or  required  to  be  settled  by 
arbitration  shall  have  arisen,  then,  unless  both  parties  shall 
concur  in  the  appointment  of  a  single  arbitrator,  each  party, 
on  the  request  of  the  other  party,  shall  nominate  and  appoint 
an  arbitrator  to  whom  such  dispute  shall  be  referred;  and 
every  appointment  of  an  arbitrator  shall  be  made  on  the  part 
of  the  promoters  of  the  undertaking  under  the  hands  of  the 

(w)  See  P.  I.  ch.  1,  s.  1,  d.  3,  350;  Skerratt  v.  North  Staff  ord- 

p.  6.  shiro  Eail.  Co.,  17  L.  J.  Ch.  161  ; 

(z)  Bradshaw's  Arbitration,   12  Levick  v.  Epsom  and  Leathorhead 

Q.  B.  562  ;  The  North  Stafford-  Eail.  Co.,  1  L.  T.  N.  S.  60. 

shiro  Eail.  Co.  v.  Wood,  17  L.  J.  (a)  Collins  v.   South   Stafford- 

Ex.  :{,-|-l  ;  The  North  Staffordshire  shire  Eail.  Co.,  7  Ex.  5. 

iil.  Co,  v,  Lundor,  17  L.  J.  Ex. 
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PABT  I. 
CH.  ni.  s.  7. 


Appointment 
of  arbitrator, 
the  submis- 
sion. 


Submission 
not  revocable. 


Party  refusing 
to  appoint. 


Same  subject- 
matter. 


Claimant  to 
notify  ap- 
pointment. 


Appointing 
own  arbitra- 
tor to  act  for 
both. 


said  promoters  or  any  two  of  them,  or  of  their  secretary  or 
clerk,  and  on  the  part  of  any  other  party  under  the  hand  of 
such  party,  or  if  such  party  be  a  corporation  aggregate,  under 
the  common  seal  of  such  corporation ;  and  such  appointment 
shall  be  delivered  to  the  arbitrator,  and  shall  be  deemed  a 
submission  to  arbitration  on  the  part  of  the  party  by  whom 
the  same  shall  be  made ;  and  after  any  such  appointment  shall 
have  been  made,  neither  party  shall  have  power  to  revoke  the 
same  without  the  consent  of  the  other ;  nor  shall  the  death  of 
either  party  operate  as  a  revocation  ;  and  if  for  the  space  of 
fourteen  days  after  any  such  dispute  shall  have  arisen,  and 
after  a  request  in  writing,  in  which  shall  be  stated  the  matter 
so  required  to  be  referred  to  arbitration,  shall  have  been  served 
by  the  one  party  on  the  other  party,  to  appoint  an  arbitrator, 
such  last-mentioned  party  fail  to  appoint  such  arbitrator,  then 
upon  such  failure  the  party  making  the  request,  and  having 
himself  appointed  an  arbitrator,  may  appoint  such  arbitrator 
to  act  on  behalf  of  both  parties,  and  such  arbitrator  may  pro- 
ceed to  hear  and  determine  the  matters  which  shall  be  in 
dispute,  and  in  such  case  the  award  and  determination  of  such 
single  arbitrator  shall  be  final."  Before  either  party  nomi- 
nates a  separate  arbitrator,  an  attempt  should  be  made  to 
agree  on  a  single  arbitrator  (b).  Care  should  be  taken  that 
the  appointment  of  the  arbitrator  by  each  party  should  refer 
the  same  subject-matter  for  decision.  If  the  appointments  do 
not  in  substance  agree,  it  may  be  said  that  there  is  no  sub- 
mission, and  consequently  the  award  might  not  be  valid.  The 
claimant,  it  would  seem,  should  first  appoint  his  arbitrator, 
then  notify  the  appointment  to  the  promoters.  It  is  not 
sufficient  to  notify  his  intention  to  appoint  a  particular  person 
as  arbitrator  to  justify  his  afterwards  appointing  him  sole 
arbitrator.  After  notifying  the  appointment  he  should,  by 
request  in  writing,  call  on  the  promoters  to  appoint  their 
arbitrator.  If  they  fail  for  fourteen  days  to  do  so,  the  claimant 
after  that  time  may  appoint  his  arbitrator  to  act  for  both  (c). 
It  seems  that  if,  instead  of  agreeing  on  an  arbitrator,  or  of 
each  party  nominating  one,  the  parties  agree  that  two  persons 
named  shall  nominate  the  arbitrator,  the  reference  will  not  be 
one  under  the  statute,  though  it  maybe  on  the  terms  of  it  (d). 


(6)  Yates  v.  Mayor  of  Black- 
burn, 29  L.  J.  Ex.  447,  S.  C.  6  H. 
&N.  61. 


(c)  Bradley  v.  London  and  North 
"Western  Hail.  Co.,  5  Ex.  769. 

(d)  Martin  v.  Leicester  Water- 
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"Whether  the  reference  "be  compulsory  or  by  agreement,  the       PAET  I. 
signature  of  the  clerk  or  secretary  will  bind  the  promoters  (e). 


The  appointment  of  an  arbitrator  being  by  the  statute  to  be  Appoint- 
deemed   a  submission  to  arbitration,   it  was  recently  held  ^mission  by 
in  the  Court  of  Appeal  that  such  a  submission  was  a  sub-  consent, 
mission  by  consent  within  the  meaning  of  the  Common  Law 
Procedure  Act,  1854  (/).     This  last  decision  was  arrived  at 
with  hesitation  by  some  members  of  the  court,  and  expressly 
reverses  previous  decisions  (g] . 

Section  26  enacts,  "  If  before  the  matters  so  referred  shall  Appointing 
be  determined,  any  arbitrator  appointed  by  either  party  die,  trator 
or  become  incapable,  the  party  by  whom  such  arbitrator  was  on  death>  &c- 
appointed  may  nominate  and  appoint  in  writing  some  other 
person  to  act  in  his  place,  and  if  for  the  space  of  seven  days 
after  notice  in  writing  from  the  other  party  for  that  purpose 
he  fail  to  do  so,  the  remaining  or  other  arbitrator  may  pro- 
ceed ex  parte ;  and  every  arbitrator  so  to  be  substituted  as 
aforesaid  shall  have  the  same  powers  and  authorities  as  were 
vested  in  the  former  arbitrator  at  the  time  of  such  his  death 
or  disability  as  aforesaid." 

The  effect  of  other  clauses  may  be  shortly  stated.     An  Appointing 
umpire  is  to  be  appointed  before  the  matters  referred  are  umPire- 
entered  upon,  and  he  is  to  decide  on  any  such  matters  upon 
which  the  arbitrators  differ,  or  which  shall  be  referred  to  him 
under  the  provisions  of  the  recited  act  or  the  special  act 
[ss.  27,  28].     On  the  death  or  incapacity  of  a  sole  arbitrator, 
the  matter  shall  be  referred  denovo  [s.  29].     When  there  are  One  arbitrator 
two  arbitrators,  if  either  refuse  or  for  seven  days  neglect  to  actUSmg  ° 
act,  the  other  may  proceed  and  award  alone  [s.  30].     The  Costs  of 
costs  of  the  arbitration  are  to  be  borne  by  the  promoters,  reference- 
unless  the  arbitrators  award  the  same  or  a  less  sum  than  the 
promoters  offered,  in  which  case  each  party  is  to  bear  his  own 
costs,  and  half  the  costs  of  the  award  [s.  34].    The  submission  Submission 
might  be  made  a  rule  of  any  of  the  superior  courts,  on  the      e 

works  Co.,  3  H.  &N.  463,  S.  C.  27  402 ;   Daro  Valley  Rail.  Co.,  In 

L.   J.   Ex.   432.     See  Collins  v.  re,  L.  R.  4  Ch.  554 ;  Harper,  Ex 

South  Staffordshire  Rail.  Co.,  7  parto,  L.  R.  18  Eq.  539. 
Ex.  5,  S.  C.  21  L.  J.  Ex.  247.  (g)  Harper  v.    Great   Eastern 

(e)  Collins  v.  South  Stafford-  Rail.  Co.,  L.  R.  20  Eq.  39;  New- 
shire  Rail.  Co.,  7  Ex.  5,  S.  C.  21  bold  v.  Metropolitan  Rail.  Co.,  14 
L.  J.  Ex.  247.  C.  B.  N.  S.  405  ;  Rhodes  v.  Aire- 

(/)  Rhodes  v.  Airedale  Drain-  dale  Drainage  Commissioners,  L. 

age  Commissioners,   1  C.  P.  D.  E.  9  C.  P.  508. 
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PAET!. 
CH.  m.  s.  7. 


Submission 
under  the 
Railways 
Clauses  Act. 


Costs  of 
reference. 


Railway 
Companies 
Arbitration 
Act,  1859. 


The' Regula- 
tion of  Rail- 
ways Act, 
1873,  Rail- 
way Com- 
missioners. 


application  of  either  party  [s.  36]  (h).  But  this  could  not  be 
done  under  the  act  in  question,  if  the  submission  contained  any 
special  stipulations  so  as  to  call  on  the  arbitrator  to  do  more 
than  assess  the  amount  of  compensation  (t). 

Yery  similar-  provisions*  to  the  above,  as  to  the  mode  of 
settling  certain  disputes  by  arbitration,  are  contained  in  the 
Eailways  Clauses  Consolidation  Act,  1845  (k).  Every  appoint- 
ment of  an  arbitrator  is  to  be  made  on  the  part  of  the  railway 
company  "  under  the  hand  of  the  secretary  or  any  two  of  the 
directors  of  the  company"  [s.  126]. 

Another  difference  may  be  noted :  the  costs  of  the  arbitra- 
tion, unless  otherwise  provided,  are  to  be  in  the  discretion  of 
the  arbitrators  [s.  135].  This  clause,  it  is  apprehended,  does 
not  extend  to  the  costs  of  a  reference  respecting  compensation 
for  lands  taken  for  constructing  the  railway  [s.  6],  but  such 
costs,  it  is  presumed,  will  follow  the  rule  laid  down  in  the 
Lands  Clauses  Consolidation  Act,  184tT. 

The  Railway  Companies  Arbitration  Act,  1859  (/),  for 
settling  disputes  between  railways,  has  enactments  of  the 
same  character.  Unless  one  arbitrator  be  agreed  on,  each 
company  is  to  appoint  one,  and  to  supply  a  new  one  if  he 
fail  or  be  unable  to  act :  and  the  arbitrators,  before  entering 
on  the  business  of  the  reference,  are  to  appoint  an  umpire,  and 
another  umpire  if  the  first  fail  or  be  unable  to  act.  If  the 
companies  or  arbitrators  do  not  make  the  requisite  appoint- 
ments, the  Board  of  Trade  will  make  them  for  them.  Unless 
otherwise  agreed,  the  costs  of  the  arbitration  and  award  are 
to  be  in  the  discretion  of  the  arbitrators  or  umpire.  The 
submission  might  be  made  a  rule  of  court. 

The  Regulation  of  Railways  Act,  1873  (36  &  37  Viet,  c.48), 
s.  8,  provides  that  where  any  difference  between  railway  com- 
panies, or  between  canal  companies,  or  between  a  railway 
company  and  a  canal  company,  is  under  the  provisions  of  any 
general  or  special  act  required  or  authorised  to  be  referred 
to  arbitration,  such  difference  shall,  at  the  instance  of  any 
company  party  to  the  difference,  and  with  the  consent  of 


(A)  See  P.  HE.  en.  5,  as  to 
making  the  submission  a  rule  of 
court. 

...(*')  Ware,   In  re,   9  Ex.    395; 
Dawson  v,  York  and  North  Mid- 


land Rail.  Co.,  9  Ex.  401,  in  notis. 

(k)  8  &  9  Viet.  c.  20.  See  Ap- 
pendix of  Statutes. 

(1)  22  &  23  Viet.  c.  59.  See 
Appendix  of  Statutes. 
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the  [railway]  commissioners,  be  referred  to  the  commis-  PARTI. 
sioners  for  their  decision  in  lieu  of  being  referred  to  arbitra-  — 
tion.  This  section  only  applies  where  some  specific  difference 
is  "  required  or  authorised  to  be  referred  "  by  some  general  or 
special  act.  And  the  railway  commissioners  have  no  juris- 
diction when  two  railway  companies,  empowered  by  a  special 
act  to  enter  into  a  working  agreement,  had  agreed  among 
other  things  to  a  clause  that  any  difference  between  the 
companies  should  be  determined  by  arbitration  (m).  Nor 
where  an  original  agreement  containing  a  clause  for  arbitra- 
tion was  afterwards  embodied  in  a  special  act  («). 

vi.  Other  submissions   by  statute^  —  The   enactments  of  Submission 
the  Companies  Clauses  Consolidation  Act,  1845  (o),  are  very  companies 
similar  to  those  of  the  Railways  Clauses  Act.     It  is  necessary,  Clauses  Act, 
however,  to  note  these  differences.     It  is  not  expressly  stated 
that  the  appointment  of  the  arbitrator  is  to  be  deemed  a  sub- 
mission [s.  128].    Either  party  has  the  power  of  appointing  a 
fresh  arbitrator,  in  case  the  one  he  has  appointed  refuses  or 
neglects  to  act  [s.  129].     Except  when  a  railway  company  is 
a  party  to  a  reference,  there  is  no  provision  for  the  appoint- 
ment of  an  umpire  in  case  the  arbitrators  cannot  agree  in 
their  appointment  of  one  [s.  130]. 

The  arbitration  clauses  of  the  Public  Health  Act,  1875  (p),  Submission 
are  of  a  similar  character.    Provision  is  made  for  the  appoint-  ^^j"  ^^un 
ment  of  arbitrators  and  umpires.     And  these'  provisions  are  Act,  1875. 
mandatory,  so  that  when  one  party  neglected  to  sign  the 
appointment  of  his  arbitrator,  the  appointment  of  the  umpire 
by  the  arbitrators  and  the  award  of  the  umpire  were  void  (q). 
The  costs  of  the  reference  are  in  the  discretion  of  the  arbi-  Costs, 
trators.     The  award  is  to  be  final.     The  Local  Government 
Board  may,  in  default  of  the  arbitrators,  appoint  an  umpire, 
probably  within  any  reasonable  time  (/•). 

Under  the  repealed  act  of  1848,  a  party  who  had  given 
notice  for  an  arbitration  was  held  entitled  to  abandon  it  before 

(m)  Great  Western  Rail.  Co.  v.  tutes. 

Watcrford,  &c.  Eail.  Co.,  17  Ch.  (j>)  38  &  39  Viet.  c.  55,  s.  179. 

D.  493.  See  Appendix  of  Statutes. 

(»)  Great  Western  Eail.  Co.  v.  (q)  Gifford  v.  Bury  Town  Coun- 

Midland  Eail.  Co.,  19  Q.  B.  D.  oil,  20  Q.  B.  D.  368. 

540.  (r)  Eingland  r.  Lowndos,  7  C.  B. 

(o)  8  &  9  Viet.  c.  16,  88.  128—  N.  S.  514. 
134.     See  the  Appendix  of  Sta- 
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PAKT!. 
CH.  m.  s.  7. 


Submission 
under  the 
Local  Govern- 
ment Act, 
1888. 


New  quarter 

sessions 

boroughs. 


Lunatic 
asylums. 


Adjustment. 


Appointment 
of  arbitrator. 


Arbitrator. 


Award  re- 
opened. 


Local  Govern 
ment  Board. 


the  Local  Board  appointed  an  arbitrator,  and  even  after  they 
had  expressed  their  willingness  to  concur  in  the  appointment 
of  a  single  arbitrator  (-s). 

It  is  provided  by  the  Local  Government  Act,  1888  (51  & 
52  Yict.  c.  41),  s.  11  (6),  that  any  question  between  a  County 
Council  and  a  highway  or  sanitary  authority  in  respect  of  the 
vesting  or  user  of  any  sewer  or  drain,  may  be  referred  to 
arbitration  in  manner  provided  by  the  act. 

By  the  same  act,  s.  32  (3  b),  the  amount  to  be  paid  by  a 
county  borough  having  a  new  grant  of  quarter  sessions  to 
redeem  its  liability  to  contribute  to  the  expenses  of  the  county 
quarter  sessions,  is  to  be  settled  by  arbitration  in  case  of  dis- 
agreement ;  and  by  s.  244  of  the  Lunacy  Act,  1890,  arrange- 
ments respecting  lunatic  asylums  are  to  be  settled  in  like 
manner  after  the  powers  of  the  commissioners  have  ceased. 

So  also  by  s.  62,  sub-s.  (2)  of  the  Local  Government  Act, 
any  matter  requiring  adjustment  under  the  act,  if  not  pre- 
scribed to  be  settled  by  the  commissioners  under  the  act,  may 
be  determined  by  an  arbitrator  appointed  by  the  parties,  or 
in  case  of  difference  by  the  Local  Grovernment  Board. 

By  s.  62,  sub-s.  (3),  the  arbitrator  is  to  be  deemed  an 
arbitrator  within  the  meaning  of  the  Lands  Clauses  Acts. 
He  may  state  a  special  case  and  determine  the  amount  of 
costs  and  disallow  such  as  he  deems  incurred  unnecessarily. 

By  sub-s.  (4),  the  award  may  provide  for  any  matter  for 
which  an  agreement  might  have  provided ;  and  by  sub-s.  (5), 
the  sum  awarded  may  be  paid  out  of  specified  funds  with 
consent  of  the  Local  Grovernment  Board. 

At  the  end  of  every  five  years  the  agreement  or  award 
between  a  county  and  a  county  borough  may  be  opened  if 
the  Local  Government  Board  think  that  the  adjustment  has 
become  inequitable,  and  may  be  re-settled  by  an  arbitrator 
appointed  by  the  parties,  or  in  case  of  difference  by  the  Local 
Government  Board.  Sect.  32  (6). 

By  s.  63,  when  the  Local  Government  Board  are  required 
to  decide  any  matter  referred  to  arbitration,  the  provisions  of 
the  Eegulation  of  Railways  Act,  1868,  respecting  arbitration 
by  the  Board  of  Trade  are  to  apply.  By  the  last-named  act 
the  Local  Government  Board  may  appoint  an  arbitrator 


(«)  Bayley  v.  Wilkinson,  16  C.  B.  N.  S.  161. 
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to  act  for  them,  whose  award  is  to  be  their  award    (31       PAST!. 
&  32  Viet.  c.  119,  s.  30). 


By  a  private  act  of  parliament,  arbitrators  are  often  ap-  Submission 
pointed  by  consent  of  parties  to  determine  questions,  such  as  act  of  par- 
the  amount  of  a  rent-charge  to  be  paid  in  lieu  of  tithes  (t) ;  liament> 
or  to  revise  a  corn  rent  («) ;  or  to  settle  the  rights  of  share- 
holders, creditors,  and  mortgagees  of  an  insolvent  railway 
company  (x) ;  or  disputes  between  two  classes  of  shareholders 
in  a  railway  company  (y) ;  or  to  the  exclusion  of  the  courts 
of  law,  to  determine   disputes  between  two  railway  com- 
panies (z). 

Under  the  Tramways  Act,  33  &  34  Yict.  c.  78,  differences  Tramways 
are  to  be  referred  to  an  arbitrator  to  be  appointed  by  the  Act- 
Board  of  Trade.     Where  a  tramway  company  refused  to 
remove  pavement  put  down  by  them  notwithstanding  the 
objection  of  the  corporation,  the  matter  was  held  to  be  a 
matter  in  difference  under  sect.  33  of  the  act,  and  therefore 
to  be  decided  by  arbitration,  and  the  corporation  were  pre- 
cluded from  obtaining  a  mandamus  to  the  company  to  remove 
the  paving  (a). 

Under  the  Housing  of  the  Working  Classes  Act,  1890  Housing  of 
(53  &  54  Yict.  c.  70),  in  Part  L,  schemes  for  improving 
unhealthy  areas  in  urban  sanitary  districts  are  dealt  with,  1890. 
and  an  arbitrator  may  be  appointed  by  the  "  confirming 
authority,"  Schedule  II.  (4) ;  i.e.,  the  Secretary  of  State  in 
London  and  the  Local  Government  Board  elsewhere,  s.  8  (2). 
An  appeal  lies  from  the  arbitrator's  decision  to  that  of  a  jury 
in  certain  cases,  Schedule  II.  (26).  Part  II.  of  the  act  deals 
with  the  removal  of  unhealthy  and  obstructive  buildings. 
The  arbitrator  for  settling  compensation  is  appointed  by  the 
Local  Government  Board,  and  his  award  is  to  be  final  and 
binding,  s.  41. 

"Willoughby  v.  Willoughby,  (2)   Caledonian    Rail.    Co.    v. 

.'  B.  687.  Greenock  and  Wemyss  Bay  Eail. 

u]  E.  v.  Lindsay,  13  Q.  B.  484.  Co.,  L.  E.  2  Scotch  App.  347. 

on  30  &  31  Viet.  c.  ccix.  (a)  Croydon  Corporation  v.Croy- 

y)  Yoolv.  Groat  Western  Eail.  don  and  Norwood  Tramways  Co., 

Co  ,  39  L.  J.  Ch.  562.  18  Q.  B.  D.  39,  S.  C.  56  L.  J.  Q.  B. 

125. 
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HOW  MATTERS  MAY  BE  REFERRED. 


PAST!. 
CH.  in.  s.  8. 


SECTION  YIII. 


Preventing 
making 
award,  breach 
of  submission, 
forfeiture  of 
bond. 


Punishable  by 
attachment. 


Revocation  a 
breach  of 
submission. 


Party  not 
liable  for 
default  of 


OF  PROCEEDINGS  ON  THE  SUBMISSION  WHEN  ONE  PARTY  HAS 
PREVENTED  AN  AWARD  BEING  MADE. 

i.  Remedy  by  action  and  attachment.^ — Every  submission 
contains  some  words  expressing  or  implying  the  agreement  of 
the  parties  to  abide  by  and  perform  the  award  of  the  arbi- 
trator. 

Preventing  the  award  being  made  is  a  breach  of  this  agree- 
ment, as  much  as  not  performing  it  when  made ;  and  when 
the  submission  is  by  bond,  is  a  forfeiture  of  the  penalty  (b). 
Where  there  was  a  judgment  in  ejectment  to  recover  a  mill, 
and  the  principal  question  in  the  reference  was,  whether  the 
successful  party  should  have  possession  of  the  mill  or  the 
other  retain  it,  the  former  by  obtaining  possession  of  it  under 
his  judgment  was  held  to  have  committed  a  breach  of  the 
arbitration  bond,  which  was  conditioned  to  stand  to  the  award 
of  the  arbitrator  respecting  all  matters  and  judgments,  since 
the  taking  possession  rendered  it  impossible  for  the  arbitrator 
to  decide  the  question  submitted  to  him  (c). 

An  attachment  was  held  to  lie  if,  after  the  submission  had 
been  made  a  rule  of  court,  a  party  served  the  arbitrator  with 
a  subpoena  out  of  Chancery,  which  hindered  his  making  his 
award  (d). 

Wilfully  revoking  the  authority  of  the  arbitrator  after  the 
submission  had  been  made  a  rule  of  court  was  also  a  ground 
for  an  attachment  (<e).  As  such  revocation  was  a  breach  of 
the  agreement  to  abide  by  the  award  of  the  arbitrator,  an 
action  lay  for  the  breach,  whether  the  submission  were  by 
order  of  Nisi  Prius  or  by  any  other  form  of  submission, 
whether  it  were  made  a  rule  of  court  or  not,  and  the  expenses 
incurred  in  the  reference  might  be  recovered  as  damages .(/). 

When  matters  are  to  be  referred  to  two  valuers,  a  party 
is  not  liable  to  an  action  for  the  failure  to  act  of  the  valuer 


(b)  Baldway  v.  Ouston,  1  Vent. 
71. 

(c)  Green  v.  Taylor,  Sir  T.  Jones, 
Eep.  134. 

(cZ)  Davila  v.  Almanza,  1  Salk. 
Y3. 

(e)  Milne  v.   Gratrix,   7  East, 


607 ;   King  v.  Joseph,  5  Taunt. 
452. 

(/)  Skee  v.  Coxon,  10  B.  &  C. 
483 ;  Charnley  v.  "Winstanley,  5 
East,  266;  E.  v.  Hardey,  14  Q.  B. 
529.  See  P.  II.  ch.  3,  s.  3,  d.  1, 
as  to  revocation. 
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appointed  by  himself,  or  for  refusing  to  appoint  a  fresh  valuer.       PAET  I. 
If  there  is  no  valuation,  each  party  seems  remitted  to  his    CH-  m- s-  8- 
original  right  of  action  (g).  arbitrator  to 

&Ct/< 

ii.  Motion  for  costs  under  the  submmion.~\ — A  more  sum-  Clause  to 
mary  method  than  that  by  action,  of  obtaining  compensation  when°award 
in  case  of  a  breach  of  the  submission,  is  often  provided  by  a  Pr.®TeiJted 
clause,  "  that  if  either  party,  by  affected  delay  or  otherwise, 
prevent  the  arbitrator  from  making  his  award,  he  shall  pay  to 
the  other  such  costs  as  the  court  shall  think  fit."     Revoking 
the  arbitrator's  authority  was  a  breach  of  the  submission; 
and  if  done  without  good  cause,  the  party  revoking  would  be 
visited  with  the  costs  of  the  reference.     When  a  cause  was  Judge's  order 
referred  by  a  judge's  order,  it  was  held  that  the  order  might  Coiirt^fter* 
by  common  law  be  made  a  rule  of  court  even  after  the  sub-  revocation, 
mission  had  been  revoked,  for  the  purpose  of  applying  for 
costs  under  this  provision  (h). 

The  applicant  for  costs  must  show  to  the  court  that  the  Revocation, 
other  party,  by  wilful,  wrongful,  and  unreasonable  delay,  has 
prevented  the  arbitrator  from  making  an  award.  Therefore, 
where  it  appeared  that  the  party  sought  to  be  charged  with 
costs  had  revoked  the  submission  in  consequence  of  being 
unable  to  procure  the  attendance  of  some  material  witnesses, 
whose  attendance  might  have  been  compelled  in  a  court  of 
law,  the  court  refused  the  application,  considering  that  a  re- 
vocation on  that  ground  could  not  be  considered  an  affected 
delay  within  the  meaning  of  the  order  of  reference  (/). 

As  revocation  is,  prim  a  facie,  a  breach  of  the  agreement, 
in  order  to  free  himself  from  liability  to  costs,  he  who  revokes 
the  arbitrator's  power  nmst  satisfy  the  court  that  he  had 
reasonable  ground  for  such  revocation,  and  that  he  acted  on 
that  ground  (&). 

The  court  made  the  plaintiff  pay  the  costs  of  the  reference  Plaintiff  not 
in  the  following  case : — Both  parties  had  agreed  to  attend  attendm£- 
the  arbitrator  on  a  particular  day,  but  the  plaintiff,  though 
attending,  not  being  prepared  with  the  necessary  books  and 

(g)  Cooper  v.  Shuttle-worth,  25  (t)  Aston  v.  George,  2  B.  &  A. 

L.  J.  Ex.  114.  395. 

(/t)  Aston  v.  George,  2  B.  &  A.  (k)  Winter-flood  v.  Stovold,  Wat- 

395 ;  Clapham  v.  Higham,  1  Bing.  son  on  Awards,  3rd  ed.   p.    43, 

87,  S.  C.  7  Moore,  403 ;  Smith  v.  n.  (2) ;  2nd  ed.  p.  34,  n.  (2). 
Fielder,  3  M.  &  Sc.  853. 
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PAET!. 

OH.  in.  s.  8. 


Court  no 
power  to  give 
costs  without 
the  clause. 


No  power 
where  award 
ultimately 
made. 


witnesses,  and  the  arbitrator  declining  to  examine  the  plaintiff 
in  support  of  his  own  case,  the  meeting  was  at  the  plaintiff's 
request  adjourned.  The  latter  refused  to  agree  to  another 
appointment,  alleging  that  he  could  not  procure  the  books, 
and  so  the  time  for  making  the  award  expired  without  any- 
thing being  done  (/). 

Without  this  clause  the  court  has  no  jurisdiction  to  compel 
a  party  in  default  to  pay  costs,  not  even  where  there  was  a 
special  provision  in  the  order  of  reference  that  the  defendants 
should  at  once  during  the  reference  repair  a  ship,  the  subject 
of  the  action,  and  the  plaintiff  had  revoked  the  submission 
after  the  defendants  had  gone  to  expense  in  repairing  it  (rri). 

Where,  in  consequence  of  some  suspicious  delay  by  the 
defendant,  and  false  excuses  for  non-attendance  at  the  meet- 
ings, the  arbitrator  proceeded  ex  parte,  and  the  award  was 
afterwards  set  aside  on  the  ground  of  the  arbitrator's  proceed- 
ing ex  parte  too  hastily,  the  court  refused  to  allow  a  clause 
directing  the  defendant  to  pay  costs,  under  the  provision 
against  wilful  delay,  to  be  inserted  in  the  rule  for  setting 
aside  the  award,  and  said  that  such  an  application  must  be 
the  subject  of  a  separate  motion,  so  as  to  give  the  defendant 
an  opportunity  of  answering  the  statement  made  against 
him  (n). 

It  seems  that  the  clause  against  affected  delay  is  confined 
to  cases  where  the  completion  of  the  award  is  prevented,  and 
does  not  apply  where  an  award  has  in  fact  been  made  (0) . 


(I)  Morgan  v.  "Williams,  2  Dowl. 
123. 

(m)  Skee  v.  Coxon,  10  B.  &  C. 
483. 


(«)  GladVin  v.  Chilcote,  9  Dowl. 
550. 
(o)  Bradley  v.  Phelps,  6  Ex.  97. 
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"DATJT    TUT? 
rAIil          Ji/ 


nub  Jjutg  of 

To  assist  an  arbitrator  in  the  proper  performance  of  his  Statement  of 
functions,  by  setting  before  him  a  statement  of  the  various  conS?ofan 
powers  which  he  possesses,  and  of  the  relative  duties  which  the  second 
he  has  to  perform,  in  all  ordinary  cases,  from  the  time  that 
he  first  takes  upon  himself  the  office  of  judge,  until  the  com- 
pletion of  all  that  the  submission  requires  of  him  by  the 
execution  of  a  just  and  unimpeachable  award,  is  the  leading 
object  of  this  work,  and  is  attempted  to  be  effected  in  this 
part. 

The  subject  naturally  commences  with  a  general  considera- 
tion of  the  qualifications  requisite  in  an  arbitrator,  and  of  the 
principles  of  decision  by  which  he  ought  to  be  guided.  His 
attention  is  then  directed  to  the  importance  of  observing  over 
what  questions  the  language  of  the  particular  submission,  by 
which  he  is  appointed,  gives  him  jurisdiction.  The  duration 
of  his  authority  in  point  of  time,  how  it  may  be  extended, 
and  in  what  cases  it  may  be  prematurely  cut  short  by  revo- 
cation, next  demands  his  examination. 

Passing  from  these  more  general  points,  he  will  find,  it  is 
hoped,  in  the  fourth  chapter,  a  full  practical  exposition  of  his 
authority  and  duty  in  conducting  the  reference  at  every  step 
until  the  case  is  ripe  for  adjudication ;  and  this,  whether  he 
be  acting  alone,  or  jointly  with  other  arbitrators.  The  same 
chapter  treats  also  of  the  office  and  duty  of  an  umpire. 

In  the  four  following  chapters  the  arbitrator  will  see,  laid 
down  at  considerable  length,  rules  and  principles  for  the 
framing  his  award ;  some  general,  applicable  to  the  valid 
formation  of  every  award ;  others  particular,  showing  him 
how  he  should  award  respecting  a  cause  referred,  or  respecting 
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costs ;  what  special  directions  he  may  give,  and  what  injunc- 
tions in  certain  cases  he  may  add,  regulating  the  enjoyment 
by  the  parties  of  their  own  property,  or  affecting  the  property 
of  strangers. 

The  course  to  be  pursued  in  references  under  the  Lands 
Clauses  Consolidation  Act,  1845,  forms  the  subject  of  the 
succeeding  chapter. 

The  next  matter  separately  considered  is  the  duty  of  the 
arbitrator  when  the  award  is  referred  back  to  him  for  recon- 
sideration. 

The  part  concludes  with  a  chapter  concerning  the  personal 
interests  and  liabilities  of  the  arbitrator. 

The  powers  and  duties  of  official  and  special  referees  are  also 
set  forth  under  their  proper  heads  in  the  various  chapters. 


CHAPTER  I. 

THE  OFFICE  OF  ARBITRATOR. 

THIS  first  chapter  treats  of  the  office  of  arbitrator :  section      PAET  II. 
one  shortly  considers  who  are  qualified  to  fill  the  situation ; 
section  two  points  out  the  moral  qualities  requisite  in  the 


CH.  I. 


holder  of  it ;  the  third  section  discusses  the  important  ques-  chapter, 
tion,  by  what  principles  the  arbitrator  ought  to  be  guided  in 
awarding  on  the  matters  submitted  to  his  decision. 


SECTION  I. 

OF  WHO  MAY  BE  AN  ARBITRATOR. 

An  arbitrator  is  a  person  selected  by  the  mutual  consent  of      PAST  IT. 

CH. I    8    1 

the  parties  to  determine  the  matters  in  controversy  between 


them,  whether  they  be  matters  of  law  or  fact  (a).     Neither  Any  person 

•  x   '  may  be  an 

natural  nor  legal  disabilities  hinder  a  person  from  being  an  arbitrator, 
arbitrator  (b).  It  has  indeed  been  laid  down  as  law  in  works 
to  which  great  respect  is  due,  that  idiots,  lunatics,  infants, 
married  women,  persons  attainted  and  excommunicated,  are 
disqualified  for  the  office  (c)  ;  but  the  better  opinion  is,  that 
they  may  be  arbitrators ;  for  every  person  is  at  liberty  to 
choose  whom  he  likes  best  for  his  judge,  and  he  cannot  after- 
wards object  to  the  manifest  deficiencies  of  those  whom  he 
has  himself  selected  (d). 

(a)  Bac.  Ab.  Arb.  D.  ;  West.  (c)  Com.  Dig.  Arb.  0. ;  West. 

Symb.  Part  II.  tit.  Compromise,  Syiub.  Part  II.  tit.  Compromise, 

p.  1G4,  s.  21 ;  Armstrong  v.  Mar-  pp.  164,  165,  ss.  23,  26. 

shall,  4  Dowl.  593.  (d)  Bac.  Ab.  Arb.  D. ;  Huntig 

(/»)  Yin.  Ab.  Arb.  A.  2.  v.  Railing,  8  Dowl.  879. 
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PAST  II. 
CH.  i.  s.  1. 

Acceptance  of 
office. 


Person 
interested. 


Known 
interest 
does  not 
disqualify. 


Acceptance  of  the  office  by  the  arbitrator  seems  necessary 
to  perfect  the  appointment  (e). 

The  arbitrator  ought  to  be  a  person  who  stands  indifferent 
between  the  parties. 

If  he  have  any  secret  interest  in  the  subject  in  question,  or 
have  any  bad  feeling  towards  either  disputant,  he  is  not  a 
proper  person  to  be  a  judge  between  them  (/).  So  also  when 
it  turns  out  that,  unknown  to  one  or  both  of  the  parties,  there 
is  some  circumstance  in  the  situation  of  the  arbitrator  which 
tends  to  bias  his  mind.  Thus  if  an  architect  engages  with 
his  employer,  or  even  if  he  assures  his  employer,  though  he 
expressly  declines  to  guarantee  his  assurance,  that  the  cost 
of  building  a  church  or  house  wi]l  not  exceed  a  certain  sum, 
and  the  builder  is  not  informed  of  this  engagement  or  assur- 
ance, the  court  will  not  allow  him  to  decide  as  arbitrator  on 
the  builder's  claim  for  extras  (g).  But  owing  a  debt  to  or 
being  a  creditor  of  one  of  the  parties  is  not  such  an  interest 
as  renders  a  person  incompetent  for  the  office  (A),  though  the 
case  is  different  if  the  debt  be  discreditably  contracted  and  in 
relation  to  the  subject  of  the  reference  (i). 

This  objection  as  to  interest  only  applies  to  the  case  of  a 
concealed  interest.  For  if  the  arbitrator  have  an  interest  in 
the  subject  of  reference  well  known  to  the  parties  before  they 
sign  the  submission,  as  if  they  refer  to  an  owner  of  lands  a 
question  respecting  the  mode  and  expense  of  making  a  drain 
which  will  benefit  the  arbitrator's  own  estate,  the  award  is 
good  notwithstanding  his  interest  (/).  The  architect  or 
surveyor  employed  by  a  gentleman  to  superintend  a  builder 
in  building  his  house  is  often  an  arbitrator  between  his 
employer  and  the  builder  (A-),  although  his  remuneration  is  a 
commission  on  the  amount  of  the  building  charges.  Where 
the  parties  had  bound  themselves  in  a  bond  to  the  arbitrator 
to  abide  his  award,  and  it  was  argued  that  the  submission 


(e)  Binglandv.Lowndes,  15C.B. 
N.  S.  173,  S.  C.  33  L.  J.  C.  P.  25. 

(/)  Parkerv. Burroughs,  Colle' s 
Parl.  Gas.  257 ;  Earl  v.  Stacker,  2 
Vern.  251. 

(g]  Kemp  v.  Eose,  1  Giff.  258 ; 
Kimberley  v.  Dick,  L.  E.  13  Eq.  1. 

(h)  Morgan  v.  Morgan,  1  Dowl. 
Gil  ;  Drew  v.  Drew,  H.  L.  March 
8,  1855 ;  Malmesbury  Bail.  Co.  v. 


Budd,  2  Ch.  D.  113. 

(?)  Beddow  v.  Beddow,  9  Ch. 
D.  89. 

(/)  Johnston  v.  Cheape,  5  Dow, 
247 ;  Drew  v.  Drew,  H.  L.  March 
8,  1855. 

(&)  Morgan  v.  Birnie,  9  Bing. 
672.  See  Stevenson  v.  Watson,  4 
C.  P.  D.  148. 
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was  void,  because  the  arbitrator  had  an  interest  in  making  an      PABT  II. 
unreasonable  award  to  obtain  the  penalty,  the  objection  was 


overruled  (/).  Where  a  valuer,  frequently  called  in  by  a  ComPany's 
railway  company  to  value  lands  taken  by  them,  was  appointed 
umpire,  to  assess  the  value  of  neighbouring  property,  which 
they  were  about  to  take,  and  the  landowner  made  no  objec- 
tion, though  the  position  of  the  umpire  was  known  to  him, 
it  was  held  that  he  could  not  set  aside  the  award  on  the 
ground  of  the  umpire's  interest,  though  otherwise  the  objec- 
tions might  have  been  good  (m) .  A  railway  company's  engi- 
neer is  often  arbitrator  between  them  and  the  contractors 
making  the  line  («). 

On  a  reference  under  the  Lands  Clauses  Consolidation  Interest  of 
Act,  1845,  between  a  party  interested  in  land  taken  by  a  shareholder  of 
railway  company  and  the  company,  the  latter  appointed  as  a  railway, 
their  arbitrator  the  agent  they  had  employed  to  make  an 
offer  as  to  the  price.  After  this  the  party  appointed  his 
arbitrator.  The  two  arbitrators  selected  an  umpire,  whom 
the  party  swore  he  had,  since  the  award,  discovered  to  be  a 
shareholder  in  and  a  surveyor  employed  by  the  Gr.  W.  Rail- 
way Company,  which  was  interested  in  the  line  in  question. 
Before  the  reference  began,  the  counsel  for  the  party  pro- 
tested against  the  company's  agent  being  an  arbitrator ;  but 
the  reference  went  on  before  the  arbitrators  and  umpire 
together.  The  award  was  made  by  the  umpire  alone.  V.-C. 
Knight  Bruce  refused  the  party's  application  to  set  the  award 
aside,  saying,  that  though  the  company's  agent  ought  not  to 
have  been  an  arbitrator,  the  course  taken  showed  that  that 
objection  was  waived  ;  and  that  it  would  be  going  too  far  to 
set  aside  the  award  merely  in  respect  of  the  umpire's  interest 
(although  it  was  objectionable  in  point  of  delicacy  to  have 
appointed  him),  considering  that  his  connection  with  the 
Gr.  W.  Railway  Company  was  known.  He  added,  the  award 
was  saved  very  narrowly  indeed  (o) . 

It  has  been  said  that  a  party  cannot  be  a  judge  in  his  own  Party  arbi- 
cause,  but  if  his  opponent  consent  to  his  deciding  the  question 
between  them,  the  courts  will  not  allow  an  objection  after- 
wards, though  he  decide  it  in  his  own  favour  (p). 

(0     Owdy  v.   Gibbons,   Comb.  Trowsdalo,  L.  E.  1  C.  P.  269. 

100.  (o)  Elliot  v.  South  Devon  Bail. 

(m)  Clout  v.  Metropolitan  Dis-  Co.,  2  Do  Gex  &  S.  17,  S.  (.'.  11 

tiict  Hail.  Co.,  46  L.  T.  141.  Jur.  44o. 

(»/)   "Wansbock     Kail.     Co.    v.  (j>)  Matthew  v.  Ollerton,  4  Mod. 
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Matters  in  a  cause  are  often  referred  to  the  presiding  judge 
-  as  arbitrator  (<?). 

Stewards  of  a  horse-race  are  not  disqualified  from  deciding 
disputes  by  reason  of  their  being  interested  by  betting  on 
the  race,  the  parties  knowing  that  it  was  probable  that  they 
might  bet.  They  are  not  strictly  arbitrators  (r) .  The  ques- 
tion, what  is  a  reference  to  arbitrators,  has  been  previously 
considered  (s). 

A  reference  may  apparently  be  made  to  a  society  consisting 
of  a  fluctuating  body  of  members  (£) . 

It  seems  that  by  the  law  of  France,  when  parties  agree  to 
submit  any  difference  that  shall  arise  to  two  arbitrators  who 
are  merchants,  an  appointment  by  one  of  the  parties  of  a 
foreigner  as  arbitrator  is  not  a  valid  appointment^^). 

Sometimes  by  statute  the  class  from  which  arbitrators  are 
to  be  selected  for  settling  particular  disputes  is  pointed  out. 

Under  the  Coal  Mines  Eegulation  Act,  1887  (z),  the 
arbitrator  is  to  be  a  "practical  mining  engineer  or  person 
accustomed  to  the  working  of  mines,"  and  the  umpire  to  be 
a  county  court  judge,  stipendiary  magistrate,  recorder,  or 
registrar. 

Under  the  5  Gr.  IV.  c.  96,  for  settling  by  arbitration  dis- 
putes between  masters  and  workmen,  the  referee,  if  the 
disputants  can  agree  on  one,  is  to  be  a  justice  of  the  peace  ; 
if  not,  there  are  to  be  two  arbitrators,  one  a  master  manufac- 
turer, or  agent  or  foreman  of  a  master  manufacturer,  the  other 
a  workman  in  the  manufacture  respecting  which  the  dispute 
has  arisen  (y] . 

Under  the  Allotments  and  Cottage  Gardens  (Compensation 
for  Crops)  Act,  1887  (s),  if  the  landlord  and  tenant  do  not 
appoint  an  arbitrator  within  twenty-eight  days  after  the  end 
of  the  tenancy,  justices  in  petty  sessions  are  to  appoint  one 
of  their  number  or  some  other  competent  person. 

On  differences  arising  respecting  the  expenses  of  prisoners 


226,  S.  0.  Comb.  218.  See  Hunter 
v.  Bennison,  Hard.  43. 

((/)  Durham  County  Permanent 
Bialding  Society,  In  re,  L.  E.  6 
Ch.  45. 

(r)  Ellis  v.  Hopper,  28  L.  J.  Ex. 
1 ;  Parr  v.  Winteringham,  28  L.  J. 
Q.  B.  123. 


(s)  P.  I.  ch.  3,  s.  1,  d.  2,  p.  41. 

(£)  Kathven  v.  Elgin,  L.  E.  2 
Scotch.  App.  535. 

(u)  Alivon  v .  Purnival,  1  C.  M. 
&  E.  277. 

(x]  50  &  51  Viet.  c.  58,  s.  47. 

(y)  S.  3. 

(z)  50  &  51  Viet.  c.  26,  s.  38. 
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from  a  borough  kept  in  a  county  gaol,  a  barrister  was  required      PABT  II. 
b y  statute  to  be  the  arbitrator  (a) . 


The  barrister  to  certify  the  rules  of  Savings  Banks  was  by  Barrister  to 
the  old  statute  to  decide  in  many  cases  as  an  arbitrator  (6),  of  "savings63 
but  his  functions  are  now  transferred  to  other  persons  (c).  banks. 

The   Board  of  Trade   and  Local  Government  Board  in  Nominee  of 
many  cases  have  by  statute  to  appoint  arbitrators  (dj ,  whose  Trade  ' 
appointment  seems  often  irrevocable  (e) . 

The  costs  of  the  inquiry  before  a  compensation  jury  or  Master  to 
arbitrators  under  the  Lands  Clauses  Consolidation  Act,  1845,  compensation 
are  to  be  settled  by  one  of  the   masters  of  the   Court  of  inquiry. 
Queen's  Bench  as  an  arbitrator,  not   as  an  officer  of   the 
court  (/). 

So  a  reference  was  often  made  to  the  master  under  the  Master. 
Common  Law  Procedure  Act,  1854,  and  the  Judicature  Act, 
1873  (g}. 

It  might,  under  the  Common  Law  Procedure  Act,  have  County  court 
been  made  to  a  county  court  judge,  and  he  could  not  have  JU 
declined  it(/«).     But  as  far  as  county  court  judges  are  con- 
cerned, the  act  was  repealed  by  the  stat.  21  &  22  Yict.  c.  74, 
s.  5.     A  county  court  judge  cannot  now  in  any  case  act  as 
arbitrator  for  reward  (/) . 

The  official  and  special  referees  appointed  under  the  Judi-  Official 
cature  Acts  perform  functions  analogous  to  those  of  arbitrators 
at  common  law,  and  must  be  guided  by  the  same  general 
principles. 

By  the  Arbitration  Act,  1889,  s.  15,  all  official  or  special  Arbitrator 

,.  -i  .,  f  i  j         p  deemed  officer 

referees  or  arbitrators  on  a  reference  under  an  order  or  court  or  Of  COUrt. 

a  judge  within  the  act  are  to  be  deemed  officers  of  the  court. 

(a)  Stat.  5  GK  IV.  c.  85,  s.  2;  Western  Eail.  Co.,  7  B.  &  S.  758; 

5  &  6  W.  IV.  c.  76,  s.  114 ;  5  &  6  Tennant  v.  Mayor  of  Belfast,  11 

Viet.  c.  98,  s.  20  ;  13  &  14  Viet.  Ir.  Law  Eep.  290.  See  Wroithly, 

c.  91,  s.  5.  In  re,  4  H.  C.  74,  overruling 

(6)  9  G-.  IV.  c.  92,  s.  45.  Metropolitan    Kailway  v.   Turn- 

(c)  26  &  27  Viet.  c.  87,  s.  45;  ham,  14  C.  B.  N.  S.  212;  Boss  v. 
39  &  40  Viet.  c.  52,  s.  3.  York,   &c.  Rail.  Co.,  5  D.  &  L. 

(d)  33  &  34  Viet.  c.  78,  s.  33 ;  695. 

tho    Housing    of    the    Working          (</)   Cruikshank     v.     Floating 

Classes  Act,  1890,  53  &  54  Viet.  Swimming  Baths  Co.,  45  L.  J. 

c.  70,  s.  41.  N.  S.  Com.  Law,  684,  S.  C.  1  < '. 

(e)  Wakefiold     Corporation    v.  P.  D.  260. 

"NViikofiold    Guardians,    4    Times  (/t)  Cummins  v.  Birket,  27  L.  J. 

L.  E.  561.  Ex.  216. 

(/)  Sandback  Trustees  v.  North  (i)  Tho  County  Courts  Act,  1888, 

Staffordshire  Eail.  Co.,  3Q.  B.  D.  51  &  52  Viet.  c.  43,  s.  M. 
1 ;    Owen  v.  London  and  North 
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SECTION  II. 

OF    THE   MORAL    QUALITIES   REQUISITE    IN    AN    ARBITRATOR. 

It  is  hardly  necessary  to  state,  that  in  conducting  the 
reference,  the  first  duty  of  the  arbitrator  is  to  be  incorrupt 
and  impartial.  If  there  be  any  ground  for  imputing  corrup- 
tion, fraud,  or  partiality  to  him,  the  award  cannot  stand  (/>•) . 
Though  the  courts  will  rarely  review  the  bona  fide  exercise 
of  the  arbitrator's  authority,  yet  evidence  of  the  merits  will 
always  be  let  in,  so  far  as  it  may  throw  light  upon  his  conduct 
with  reference  to  the  above  imputations  (I),  but  to  induce 
the  court  to  interfere  with  the  award  on  the  ground  of  mis- 
conduct of  the  arbitrator  there  must  be  something  more  than 
mere  suspicion  (m). 

Under  the  Arbitration  Act  the  court  may  now  remove  an 
arbitrator  or  umpire  for  misconduct  (n) . 

Where  the  arbitrators  took  money  of  one  of  the  parties 
alone  for  their  charges  without  any  bill  delivered,  and  before 
the  making  of  the  award,  Lord  Hardwicke,  C.,  thought  this 
a  sufficient  reason  to  set  the  award  aside,  for  if  this  were 
suffered  it  would,  he  said,  be  hard  to  distinguish  what  was 
corruption  (o). 

It  will  not  be  permitted  to  a  person  chosen  as  an  arbitrator 
to  buy  up  the  unascertained  claims  of  any  of  the  parties  to 
the  reference  ;  or  to  purchase  an  interest  in  those  rights  upon 
which  he  is  to  adjudicate.  Such  a  proceeding  would  corrupt 
the  fountain  of  justice  and  contaminate  the  award  (p). 

The  arbitrator  must  also  as  much  as  possible  keep  his  mind 
free  from  all  personal  feelings  respecting  the  case,  for  if  an 
arbitrator  use  any  expressions  towards  either  party,  which 
discover  a  strong  bias  or  prejudice  in  his  mind,  or  show  that 


(k)  Morgan  v.  Mather,  2  Yes. 
15;  Clarke  v.  Stocken,  2  Bing. 
N.  C.  651 ;  Bac.  Alb.  Arb.  K. ;  Com. 
Dig.  Arb.  C. ;  Tittenson  v.  Peat, 
3  Atk.  529;  Earle  v.  Stocker,  2 
Vern.  251  ;  Burton  v.  Knight,  2 
Vern.  514 ;  Travers  v.  Ld.  Staf- 
ford, 2  Ves.  sen.  19 ;  Emery  v. 
"Wase,  5  Ves.  846 ;  Ld.  Lonsdale 
v.  Littledale,  2  Ves.  jun.  451 ; 
Sturt  v.  Moggeridge,  2  Tidd  Pr. 


841,  9th  ed. 

(I)  Goodman  v.  Sayers,  2  J.  & 
W.  249;  Anon.,  2  Vern.  100. 

m)  Crossleyv.  Clay,  5  C.B.  581. 

n)  52  &  53  Viet.  c.  49,  s.  11. 

o)  Shephard  v.  Brand,  Cas. 
temp.  Hardwicke,  53,  S.  C.  2  Bar- 
nardiston,  463 ;  Bac.  Ab.  Arb.  K. 

yo)  Blennerhasset  v.  Day,  2  Ball 
eatty,  104. 
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he  has  been  actuated  by  any  hostile  feeling,  the  award  may      P^T  n. 
be  set  aside,  and  this  even  where  there  is  nothing  to  im- 


peach  the  conduct  of  another  arbitrator,  who  has  joined  in 
the  award  (q). 

Any  private  agreement  between  the  arbitrator  and  a  party  Private 
respecting  the  subject  of  reference  intended  to  be  considered  agreement, 
in  the  award  is  objectionable,  though  perfectly  bona  fide  ;  as, 
for  instance,  if  the  question  be  respecting  the  amount  of  rent 
a  tenant  is  to  pay,  the  arbitrator  should  not,  in  making  his 
valuation,  take  into  account  an  agreement  with  himself  by 
the   tenant  to   lay  out  a  large   sum  upon  the  premises,  of 
which  agreement  the  landlord  has  no  power  to  enforce  per- 
formance (y). 

Commissioners  appointed  by  statute  to  ascertain  by  their  Imposing 
award  the  bounds  of  the  respective  mines  in  a  certain  district,  p^f  01 
and  to  fix  the  rent  payable  to  the  Crown  by  the  several 
miners  who  work  them,  are  not  justified  in  imposing  on  a 
miner  the  condition,  that  he  shall  pay  up  to  the  Crown  arrears 
due  for  the  last  workings  of  his  mine,  before  they  give  him 
the  benefit  of  the  act  of  parliament  by  inserting  his  name 
and  portion  of  mine  in  their  award  (s). 


SECTION  III. 

OF   THE    PRINCIPLES    BY   WHICH   THE    ARBITRATOR   SHOULD 
BE    GUIDED. 

In  order  for  an  arbitrator  to  ascertain  what  are  his  powers      PAET  II. 
and  duties,  he  must  look  in  each  case  to  the  submission  which  _ 


confers  the  one,  and  imposes  the  other,  and  gather  therefrom 

the  intention  of  the  parties  (t),  and  this  intention  he  should  arbitrator. 

(q)  Burton  v.  Knight,  2  Vern.  (r)  Chichester    v.    M'Intiro,    1 
515,   S.   C.   Bac.   Ab.   Arb.   K. ;  Dowl.  N.  S.  460. 
Parker  v.  Burroughs,  Collo's  Parl.  (a)  Attorney-General  v.  Jack- 
Gas.    257 ;   Ward  s  case,    cited   2  son,  5  Hare,  355. 
Atk.  155,  396;  Chicot  v.  Lequesne,  (<)  Samways  v.  Eldsley,  2  Mod. 
2  Ves.  sen.  315.  73;  Winter  v.  White,  1  B.  &  B. 

350,  357. 
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be  careful  to  carry  out  (w) .  The  characters  which  arbitrators 
have  to  sustain  vary  materially  according  to  the  effect  of  the 
respective  submissions. 

An  arbitrator  is  generally  the  final  judge  of  law  and  fact  (x). 
On  the  reference  of  an  action  at  the  trial,  he  usually  stood  in 
the  place  of  the  jury,  and  his  award  was  looked  upon  as  their 
verdict  (y) ;  at  times  he  was  clothed  with  many  of  the  powers 
of  a  judge  at  Nisi  Prius  (z) ;  and  occasionally  some  of  the 
functions  of  the  Court  in  Bank  devolved  upon  him  («). 

With  respect  to  matters  in  Chancery  referred  to  a  master, 
sometimes  he  represented  only  a  master  of  that  court,  and 
his  award  was  open  to  revision  as  a  master's  report  (b) ;  at 
other  times  his  decision  was  looked  upon  as  that  of  the  Chan- 
cellor himself  (c) ;  under  special  circumstances  he  was  vested 
with  the  powers  of  the  Attorney- General  as  to  informations 
in  charity  cases  (d). 

An  arbitrator  is  often  also  a  sort  of  dictator  armed  with 
powers  beyond  those  of  any  court  of  justice  to  control  the 
future  conduct  of  parties,  and  to  regulate  their  enjoyment  of 
their  property  (e) . 

A  very  important  question  here  presents  itself  for  solution. 
According  to  what  principles  is  the  arbitrator  to  act  ?  What 
control  ought  the  rules  of  the  courts  to  have  over  his  deci- 
sion ?  The  following  proposition  (which,  however,  only  gives 
a  partial  answer)  is  hazarded  as  the  safest  general  rule  that 
can  be  drawn  from  a  consideration  of  the  cases — that  an 
arbitrator  should  endeavour  to  arrive  at  his  conclusions  upon 
the  same  rules  and  principles  which  would  have  actuated  the 
tribunal  or  tribunals  for  which  he  is  substituted  in  coming  to 
a  decision. 


(w)  Hooper  v.  Balfour,  62  L.  T. 
646 ;  Couvela  v.  Volkart,  4  Times 
L.  E.  209. 

(x)  Morgan  v.  Mather,  2  Yes. 
17  ;  Dick  v.  Milligan,  2  Yes.  23 ; 
Armstrong  v.  Marshall,  4  Dowl. 
593 ;  Perriman  v.  Steggall,  9  Bing. 
679 ;  Angus  v.  Eedford,  11  M.  &. 
W.  69,  S.  C.  2  Dowl.  N.  S.  735. 

(y}  Angus  v.  Eedford,  11  M.  & 
W.  69,  S.  0.  2  Dowl.  N.  S.  735  ; 
Lee  v.  Lingard,  1  East,  400 ;  Bor- 
rowdale  v.  Kitchener,  3  B.  &  P. 
244 ;  Bury  v.  Dunn,  1  D.  &  L.  141. 


(z)  Caila  v.  Elgood,  2  D.  &  E. 
193. 

(a)  Allen  v.  Lowe,  4  Q.  B.  66. 

(&)  Knox  v .  Simmonds,  1  Yes. 
jun.  369 ;  Cruikshank  v.  TheFloat- 
ing  Swimming  Baths  Co.,  1  C.  P. 
D.  260,  S.  C.  45  L.  J.  Com.  Law, 
684. 

(c)  Pitcher  v.  Eigby,  9  Price,  79. 

(d)  Prior  v.  Hembrow,  8  M.  & 
W.  873. 

(e)  Wood  v.  Griffith,  1  Swanst. 
43 ;  Boodle  v.  Davies,  3  A.  &  E. 
200. 
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Thus,  on  a  reference  at  Nisi  Prius,  where  the  arbitrator      rA*T  It- 
stands  very  much  in  the  place  of  a  jury,  he  should,  it  is  pre-         '  '   '   ' 


sumed,  ordinarily  decide  the  cause  upon  the  same  principles 
which  a  judge  at  Nisi  Prius  would  have  laid  down  for  the 
guidance  of  the  jury.  And  yet  in  one  instance,  where  the 
verdict  in  a  cause  had  depended  on  the  result  of  the  award, 
Lord  Kenyon,  without  expressing  any  disapprobation,  sug- 
gested that  possibly,  in  arriving  at  his  conclusions  as  to  the 
verdict,  the  arbitrator  had  proceeded  to  cut  the  knot,  rather 
than  unloose  it  according  to  the  strict  rules  of  law,  from  a  wish 
to  do  complete  justice  between  the  parties  (/). 

The  various  statements  of  judges  respecting  the  principles  When  all 
of  decision  by  which  an  arbitrator  should  be  guided,  especially  referred, 
on  a  reference  "  of  all  matters  in  difference,"  it  is  not  quite 
easy  to  reconcile.     But  disregarding  special  exceptions,  there 
is  abundant  authority  for  laying  down  a  general  rule  that  an 
arbitrator,  like  every  other  judge,  is  bound  by  the  principles  of 
law  ((/),  and  that  it  is  beyond  his  authority  to  award  anything 
contrary  to  law;  for  the  ordinary  presumption  is,  that  the 
parties  intend  to  submit  to  him  only  the  legal  consequences 
of  their  transactions   and   engagements  (h] ;    so  that  when 
parties  refer  their  legal  rights  to  arbitration,  the  arbitrator  Power  accord- 
must  endeavour  to  award  according  to  law ;  although  a  mere  " 
mistake  in  law,  as  we  shall  see  hereafter,  is  rarely  fatal  to  the 
award  («'). 

The  word  "  legal "  is  here  used  in  an  enlarged  sense,  for  an  Legal  and 
arbitrator  on  a  general  reference  should  always  have  taken 
into  his  consideration  the  rights  of  the  parties  in  equity  as 
well  as  at  common  law  (&). 

On  a  reference  between  two  partners,  it  being  contended  Reforming  a 
that  the  deed  of  partnership  had  been  erroneously  drawn  up, 
the  arbitrator  allowed  the  draft  of  the  deed  to  be  put  in 
evidence  to  show  the  mistake,  and  pronounced  the  deed  to  be 
wrong,  and  decided  between  the  parties,  on  the  construction 
of  the  deed,  according  to  what  he  thought  the  deed  was 

(/)  Habershon  v.  Troby,  3  Esp.  364. 

38.    '  (*)  Blennerhassefrv.  Day,  2  Ball 

(//)  Aubert  v.  Maze,  2  B.  &  P.  &  Boatty,  104.     See  P.  II.  ch.  5, 

375 ;  Badger,  In  ro,  2  B.  &  A.  691.  s.  8,  as  to  a  mistake  in  law. 

(A)  Badger,  In  ro,  2  B.  &  A.  (/•;)  Dolver  v.  Barnes,  1  Taunt. 

691;  Morgan  v,  Mather,  2  Vos.  48;  Craven  v.  Craven,  7  Taunt, 

jun.  15  ;  Young  v.  Walter,  9  Ves.  642. 
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intended  to  have  been ;  on  its  being  objected  that  he  had 
exceeded  his  authority  in  so  doing,  Parke,  B.,  said  "All 
disputes  respecting  the  interests  of  the  parties  were  referred 
to  the  arbitrator ;  he  consequently  had  power  to  decide  all 
questions  of  law  and  equity ;  therefore,  if  it  were  a  question 
in  dispute  before  him  whether  the  deed  was  drawn  up  in 
mistake,  and  he  thought  it  was,  he  had  power  to  reform  it 
under  his  equitable  authority ;  but  if  he  had  been  called  upon 
only  to  decide  upon  the  construction  of  the  deed,  of  course  he 
could  not  have  altered  it "  (I). 

The  arbitrator  is  not  fettered  by  the  mere  rules  of  practice 
which  the  courts  of  law  and  equity  have  adopted  for  general 
convenience.  Thus,  he  may  allow  interest  in  taking  an 
account  between  the  parties,  when  a  known  rule  of  practice 
would  have  prevented  the  courts  from  allowing  it ;  for  the 
authority  to  adjust  the  account  between  the  parties  carries 
with  it  an  implied  authority  to  allow  interest,  unless  expressly 
excluded  by  the  terms  of  the  submission  (m). 

He  may  allow  a  deduction  in  weight  according  to  the 
custom  of  the  place  (n). 

It  has  been  said  by  judges  of  great  celebrity  that  under  a 
general  reference  of  all  matters  in  difference  the  arbitrator  is 
not  confined  within  the  rules  of  law  and  equity,  that  he  has 
greater  latitude  than  the  courts  of  law  in  order  to  do  com- 
plete justice  between  the  parties,  and  that  he  may  take  all 
moral  questions  into  consideration  in  forming  his  judgment, 
and  decide  according  to  equity  and  good  conscience ;  for 
instance,  that  he  may  relieve  against  a  right  which  lies  hard 
upon  one  party,  but  which  having  been  acquired  legally  and 
without  fraud,  cannot  be  resisted  in  a  court  of  justice  (o). 

In  one  instance  the  Court  of  Queen's  Bench  is  said  to  have 
laid  down  the  following  rule,  "  That  when  arbitrators,  know- 
ing what  the  law  is,  or  laying  it  entirely  out  of  their  con- 
sideration, make  what  they  conceive,  under  all  circumstances, 


(Z)  Keene  and  Atkinson,  In  re, 
Exch.  April  16,  1847. 

(m)  Badger,  In  re,  2  B.  &  A. 
691. 

(«)  Harris  v.  Smith,  4  T.  L.  E. 
569. 

(o)  South  Sea  Co.  v.  Bumstead, 
2  Cas.  in  Eq.  Ab.  80;  Knox  v. 


Symonds,  1  Ves.  jun.  369 ;  Delver 
v.  Barnes,  1  Taunt.  48  ;  Young  v. 
Walter,  9  Ves.  364;  Hanson  v. 
Liversedge,  2  Vent.  242;  West. 
Symb.  Part  II.  title  Compromise, 
s.  21 ;  2  Story's  Equity  Jurispru- 
dence, 675—684 ;  12th  ed.  7(>7  et 
seq. 
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to  be  an  equitable  decision,  it  is  no  objection  to  the  award      I>AET  ^ 
that  in  some  particular  point  it  is  manifestly  against 


But  these  and  similar  general  observations  must,  in  general,  P°wer  beyond 
..,,,  ,  ,.  law  intended, 

at  least,  it  is  humbly  suggested,  be  considered  and  explained 

by  reference  to  the  matters  in  dispute  in  the  particular  case, 
showing  the  intention  of  the  parties  to  give  the  arbitrator 
power  beyond  law.  Thus  in  the  case  which  gave  rise  to  the 
expression  of  the  above  rule  (<?),  the  arbitrators  to  whom  the 
differences  respecting  a  testator's  estate  had  been  referred, 
awarded,  that  they  were  of  opinion  that  the  intention  of  the 
testator  was  by  his  will  to  have  disposed  of  his  property  in  a 
particular  manner  which  they  specified,  and  with  which  they 
directed  the  parties  to  be  satisfied  (r).  This  distribution  was 
clearly  contrary  to  that  which  the  law  and  legal  construction 
of  the  will  would  have  effected.  The  court,  however,  sus- 
tained the  award,  though  the  arbitrators  stated  on  affidavit, 
that  in  disposing  of  the  residue  not  included  in  the  will  they 
did  not  conceive  that  they  were  making  any  distribution  of 
it  according  to  any  fixed  rules  of  law  upon  the  subject,  but 
that  they  were  dealing  out  to  the  several  parties  interested, 
what  appeared  to  them  to  be  according  to  the  best  of  their 
judgment,  under  all  the  circumstances  of  the  case,  strict  and 
impartial  justice,  agreeably  to  what  they  believed  to  have 
been  the  intention  of  the  testator.  From  the  terms  of  the 
award,  the  statement  of  the  arbitrators,  and  the  mention 
made  in  the  report  that  the  arbitrators  were  gentlemen  who 
were  well  acquainted  with  the  intentions  of  the  deceased,  it 
may  probably  be  inferred  that  the  question  in  difference  was, 
not  what  was  the  legal  effect  of  the  will  and  the  legal  rights 
of  the  parties  to  the  property,  but  what  was  the  distribution 
of  his  estate  which  the  testator  intended  by  his  will  to  have 
made.  If  this  view  be  correct,  the  arbitrators,  by  the  very 
nature  of  the  matters  in  difference,  were  called  upon  by  the 
parties  to  decide  irrespectively  of  their  legal  rights,  and  thus 
in  one  sense  authorized  to  award  against  law,  or  rather 
beyond  law  (s). 

A  dictum,  however,  of  Wilde,  C.  J.,  in  a  later  case,  that  the 

(  p)  Ainsley  v.  Goff,  B.  R.  1799 ;  of  the  submission  is  given  in  the 

Kyd  on  Awards,  351.  Appendix,   p.    424;    and  of    the 

(i/)  Ainsley    v.   Goff,    Kyd   on  award  in  the  Appendix,  p.  4'21. 
Awards,  351.  («)  Delver  v.  Barnes,  1  Taunt. 

(r)  In  Kyd  on  Awards,  the  form  52,  n.  (a). 


122 


THE  ARBITRATOR. 


PART  II.      courts  will  not  set  aside  an  award  for  a  mistake  in  law  of 
the  arbitrator,  unless  they  can  on  the  face  of  the  award  dis- 


tinctly see  that  the  arbitrator,  professing  and  intending  to  decide 
in  accordance  with  law,  has  unintentionally  and  mistakenly 
decided  contrary  to  it,  may  be  quoted  to  assist  the  argument, 
that  if  the  arbitrator  avowedly  threw  the  law  overboard,  his 
decision,  notwithstanding,  might  be  supported  (t) . 

Aimiables  By  the  law  of  Lower  Canada,  persons  may  be  appointed  as 

Cfmada. 6  ir8'  arbitrators  and  "aimiables  compositeurs."  Though  "aimi- 
ables  compositeurs "  may  be  exempt  from  the  strict  rules 
governing  arbitrators  by  that  law,  the  Privy  Council,  per  Lord 
Selbourne,  said  that  they  should  hesitate  much  before  they 
held  that  arbitrators  named  as  "  aimiables  compositeurs " 
could  disregard  all  law  and  be  arbitrary  in  their  dealings 
with  the  parties  («) . 

(t)  Fuller  v.  Fenwick,  3  C.  B.          (u)  Eolland  v.  Cassidy,  13  App. 
705.  Gas.  770. 
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CHAPTEE  II. 

OVER    WHAT    MATTERS    THE    SUBMISSION     GIVES    THE 
ARBITRATOR    JURISDICTION. 

THIS  chapter  examines  over  what  particular  matters  the  arbi-      PART  II. 
trator  acquires  a  jurisdiction.     The  first  section  discusses  the 


effect  of  particular  words  and  phrases  used  in  the  submission  Sc°Pe  ®nd, 

.  ,,  o       •  •  contents  of 

as  enumerating  the  matters  referred.     Section  two  considers  the  second 
how  far,  when  there  are  more  than  one  person  on  each  side,  c  ap  er' 
a  matter,  to  be  accounted  a  matter  in  difference,  must  be  one 
in  which  all  are  jointly  interested.     Section  three  points  out 
the  limit  as  to  time,  which  divides  the  matter  in  difference 
existing  previous  to  it,  and  on  which  the  arbitrator  has  to 
award,  from  matters  in  difference  arising  subsequently,  upon 
which  he  may  not  adjudicate. 


SECTION  I. 

OF    THE    EFFECT   OF    PARTICULAR    TERMS    TO    REFER   PARTI- 
CULAR  MATTERS. 

The  question,  over  what  subject-matters  the  arbitrator  is      PART  II. 
to  exorcise  his  powers,  must  be  answered  by  a  reference  to  the  — 
particular  words  of  the  submission  enumerating  the  subject- 
matters.     The  most  general  and  comprehensive  form  of  words 
is  that  which  refers  to  the  arbitrator's  decision  "  all  matters  All  matters 
in  difference  between  the  parties."     The  arbitrator,  on  such  a 
submission,  may  consider  all  questions  affecting  the  parties' 
civil  rights  (a) ;  he  may  adjudicate  on  a  demand  made  by  one 

(«)  Baker  v.  Townsond,  7  Taunt.  422  ;  Co.  Litt.  1  Inst.  s.  511. 
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PART  II. 

CH.  II.  S.   1. 

Demand  in 
auter  droit. 

Demand 
admitted. 

Within 
former  sub- 
mission. 


Claim 
abandoned. 

All  suits, 
controversies, 
and  demands. 


All  debts, 
trespasses, 
and  injuries. 

All  demands 
due  and 
owing. 


All  actions. 


of  them  in  auter  droit  as  executor  or  administrator  (b) ;  or  on 
.  differences  relating  to  things  which  a  party  has  in  right  of 
his  wife  (c).  Though  a  claim  made  by  one  side  before  the 
arbitrator  is  admitted  by  the  other  to  be  correct,  it  is  still  a 
matter  in  difference  within  the  meaning  of  such  a  submission, 
and  ought  to  be  considered  in  the  award  (d)  ;  but  a  claim 
within  scope  of  a  former  reference  in  which  the  arbitrator 
has  directed  mutual  releases  to  be  executed,  is  not  a  matter 
in  difference  on  a  subsequent  reference,  although  it  was  not 
in  fact  considered  or  awarded  on  by  the  former  arbitrator  (e) . 
A  claim  made  and  abandoned  before  the  arbitrator,  or  with- 
drawn, is  not  a  matter  in  difference  (/). 

A  reference  of  "  all  suits,  controversies,  and  demands,"  has 
been  held  to  extend  to  a  liability  for  a  debt  due  from  the  wife 
of  one  of  the  parties  as  executrix  (g).  On  a  submission  "to 
end  all  controversies,"  it  was  held  that  an  indictment  for  a 
battery  was  not  a  controversy  between  the  parties  within  the 
meaning  of  the  submission,  since  it  was  a  proceeding  at  the 
suit  of  the  King  (//) . 

A  submission  of  "all  debts,  trespasses,  and  injuries," 
includes  all  demands,  all  manner  of  wrongs,  all  matters  of 
equity  and  of  law  (/') ;  of  "  all  debts,"  comprises  specialities 
and  judgments  (&) ;  and  of  "  all  demands  due  and  owing," 
embraces  everything  one  party  has  a  right  to  exact  of  the 
other  at  the  time  of  the  submission,  and  is  not  limited  by 
the  words  "  due  and  owing "  to  a  debt  or  other  special 
demand  which  is  more  strictly  speaking  a  duty,  but  may 
extend  to  a  right  of  entry  into  land,  or  a  suit  for  partition  (/). 
By  a  submission  "  of  all  actions,"  causes  of  action  are  not 
ref erred  (m),  but  by  a  submission  "of  all  actions  and  com- 


(6)  Elletsonv.  Cummins,  2  Stra. 
1144,  S.  C.  Com.  Dig.  Arb.  D.  4. 

(c)  Bac.  Ab.  Arb.  E.  1 ;  Berry 
v.  Perry,  3  Bulst.  65. 

(d)  Eobson  andEailston,  In  re, 
1  B.  &  Ad.  723;  Hutchinson  v. 
Shepperton,   13   Q.  B.  955.     See 
P.  II.  Cb.  5,  s.  4,  d.  2,  as  to  award- 
ing on  all  matters  in  difference. 

(e)  Trimingbam  v.  Trimingbam, 
4  N.  &  M.  786. 

(/)  Bird  v.  Cooper,  4  Dowl.  148; 
Lawrence  v.  Bristol  and  North. 
Somerset  Bail.  Co.,  16  L.  T.  N.  S. 
Ex.  326.  See  P.  H.  cb.  5,  s.  4, 


d.  2. 

(g]  Lumley  v.  Hutton,  Cro.  Jac. 
447;  1  EoUe,  Bep.  268.  See  Co. 
Litt.  1  Inst.  ss.  508,  509. 

(/*)  Horton  v.  Benson,  Freem. 
204. 

(«')  Cable  v.  Eogers,  3  Bulst. 
311. 

(&)  Roberts  v.  Harriett,  2  Saund. 
190 ;  Com.  Dig.  Arb.  D.  4. 

(I)  "Knight  v.  Burton,  6  Mod. 
231 ;  Com.  Dig.  Arb.  D.  4. 

(TO)  Com.  Dig.  Arb.  D.  4;  Eolle, 
Ab.  Arb.  c.  1,  p.  245 ;  1  Co.  Litt. 
s.  492. 


MATTERS  SPECIFIED  IN  SUBMISSION.  125 

plaints  "  they  are  (ri).     Actions  real  were  included  in  a  refer-      PABT  H. 
ence  "  of  actions  personal  ac  sectis  et  querelis  "  (0),  but  not  if 


the  word  ac  was  omitted,  for  then  the  word  personal  would 

limit  the  whole  (p).  plaints. 

A  slight  variation  in  the  collocation  of  the  words  of  a  sub- 
mission will  sometimes  make  a  most  important  difference  in 
the  powers  of  the  arbitrator.  Thus,  if  besides  an  action  pend- 
ing there  are  cross-demands  and  other  differences  of  various 
kinds,  and  it  is  intended  to  empower  the  arbitrator  to  settle 
them  all,  the  submission  is  often  expressed  to  be  "of  all  Matters  in 
matters  in  difference  between  the  parties  in  the  cause ;  "  but  between  par- 

if  it  is  proposed  to  authorize  him  to  dispose  of  nothing:  but  ties  "* the 

cause, 
the  questions  in  the  action,  the  submission  very  frequently 

purports  to  be  "  of   all   matters   in  difference  in  the  cause  Matters  in 
between  the  parties "  (q) .     As   the   distinction   between  the  tween3  the  € 
two  phrases  is  rather  too  refined  for  the  ordinary  apprehen-  parties  in  the 
sion  of  unprofessional  arbitrators,  it  has  been  suggested  that 
to  prevent  error,  when  a  general  reference  is  intended  the 
words  should  be  "  of  all  matters  in  difference  between  the 
parties ; "    but  when   the   reference  is  to  be  limited  to  the 
action,  "  of  all  matters  in  difference  in  the  cause  "  (r). 

In  the  Scotch  courts  it   is   curious  to  observe  that  by  a  "Cause and 
technical  construction  put  upon  the  words  a  judicial  refer-  ^Scotland8'1 
ence  " of  a  cause  and  all  questions"  is  a  reference  only  of  all 
matters  in  dispute  in  the  cause  (s) . 

A  reference  "  of  a  cause,"  and  "  of  all  matters  in  difference  " Cause"  or 
in  a  cause,"  means  exactly  the  same  thing,  and  only  gives  the  •nat1nmat  *"> 
arbitrator  power  to  decide  on  the  questions   raised   by  the 
pleadings  which  are  necessary  for  the  determination  of  the 
cause  (t). 

By  the  reference  of  a  cause  at  Nisi  Prius  the  cause,  as  it 
stands,  is  referred,  and  the  arbitrator  is  entitled  to  decide  on 
the  same  claims  and  defences  alone,  which  the  jury  would 
have  done,  had  it  been  decided  by  them  at  the  time  of 

(»)  Com.  Dig.  Arb.  D.  4 ;  Kolle,  (r)  Smith  v.  Muller,  3  T.  R.  624. 

Ab.  Arb.  c.  2,  p.  245.  (a)  Baillie    v.    Edinburgh    Oil 

((>}  Coin.  Dig.  Arb.  D.  4 ;  Kolle,  Gas  Co.,  3  C.  &  F.  639. 

Ab.  Arb.  D.  7,  p.  246.  (f)  Wild  v.  Holt,    9  M.   &  W. 

( p)  Coin.  Dig.  Arb.  D.  4 ;  Rolle,  161 ;  Angus  v.  Redford,  1 1  M.  & 

Ab.  Arb.  D.  6,  p.  246.  W.  69 ;   Dresser  v.  Stansfield,   14 

(?)  Malcolm  v.  Fullarton,  2  T.  M.  &  W.  822  ;  Hobson  v.  Stewart, 

R-  645.  4  D.  &  L.  589. 
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Demurrer. 


Judgment 
non  obstante 
veredicto. 


trial  (»).  He  has  no  power  to  settle  any  other  matters  in 
difference  between  the  parties  than  those  in  respect  of  which 
the  plaintiff  can  recover  in  the  cause  (x). 

It  does  not  seem  clear  when  a  cause  only  was  referred  at 
Jf/.v/  Pritis,  under  the  common  law  powers  of  the  court, 
whether  the  arbitrator  ought  to  decide  the  issues  of  law  as 
well  as  of  fact,  as,  for  instance,  a  demurrer  in  the  cause 
pending  before  the  court,  or  whether  his  functions  should  be 
confined  to  those  of  a  jury  in  determining  the  questions  of 
fact. 

In  one  instance,  where  some  of  the  pleas  had  been  demurred 
to,  and  the  cause  was  referred  on  the  trial  of  the  issues  in 
fact,  a  verdict  being  taken  subject  to  the  reference,  and  the 
arbitrator  awarded  a  verdict  for  the  defendant,  an  objection 
was  made  to  the  award  that  the  arbitrator  had  not  assessed 
contingent  damages  on  the  demurrer,  but  it  never  was  sug- 
gested that  it  fell  within  his  duty  to  dispose  of  the  demurrer 
itself,  and  the  demurrer  was  subsequently  argued  before  the 
court  (y) . 

In  another  case,  however,  of  a  reference  of  a  cause  only  at 
Nisi  Prius,  where  the  arbitrator  found  in  the  defendant's 
favour  a  plea  going  to  the  whole  cause  of  action,  and  there- 
fore awarded  no  damages  to  the  plaintiff,  the  plea  being 
immaterial,  the  court  said  the  arbitrator  ought  to  have  given 
damages  to  the  plaintiff  notwithstanding  the  plea,  and  thus 
held  it  to  be  his  duty  to  have  decided  practically  the  issue  in 
law  whether  the  plaintiff  was  entitled  to  judgment  non 
obstante  veredicto  (z). 

But  the  Courts  of  Common  Pleas  and  Exchequer  more 
recently  held  that  the  question  of  the  plaintiff's  right  to 
judgment  non  obstante  veredicto  is  not  a  matter  in  difference 
in  the  cause  at  the  time  of  the  reference  at  Nisi  Prius,  and 
therefore  not  determinable  by  the  arbitrator  (a) . 

Now  by  E.  S.  C.,  1883,  without  regard  to  the  stage  of  the 


(«)  Ashworth  v.  Heathcote,  6 
Bing.  596. 

(x)  Atkinson  v.  Jones,  1  D.  & 
L.  225. 

(y)  Cooper  v.  Langdon,  9  M.  & 
W.  60. 

(z)  Grenfell  v.  Edgcome,  7  Q. 
B.  661.  See  Steeple  v.  Bonsall,  4 
A.  &  E.  950;  Britt  v.  Pashley,  16 


L.  J.  Ex.  233,  S.  0.  1  Ex.  E.  64. 
See  P.  II.  ch.  6,  s.  5,  d.  1,  as  to 
the  arbitrator's  duty  to  decide  on 
the  plaintiff's  right  to  judgment 
non  obstante  veredicto. 

(a)  Toby  v.  Lovibond,  5  C.  B. 
770;  Linegar  v,  Pearce,  9  Ex. 
417. 
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action  at  which  the  reference  takes  place,  the  arbitrator  has      YAXX  II. 
power  to  direct  judgment  to  be  entered  for  either  party  (b). 


When  matters  beyond  the  cause  are  referred  with  the  cause  When  cause 
even  at  Nisi  Prius,  it  would  seem  an  arbitrator  should  decide  Batters 
a  demurrer,  for  the  submission  manifestly  contemplates  his  referred. 
possessing  more  extended  powers  than  the  jury(c).     At  any 
rate,  when  the  cause  and  all  matters  in  difference  are  referred 
not  on  the  trial,  but  at  some  other  stage,  as,  for  instance,  by  a 
judge's  order  before  trial,  the  power  and  duty  of  the  arbitrator 
to  determine  a  demurrer  is  quite  settled  (c?). 

As  further  illustrating  the  effect  of  a  general  reference  of 
all  matters  in  difference,  see  the  chapters  which  consider  the 
effect  when  a  matter  apparently  within  scope  of  the  submis- 
tion  is  not  treated  as  a  matter  in  difference  by  the  parties,  or 
brought  before  the  consideration  of  the  arbitrator  (e) . 

A  power  to  award  as  to  the  costs  of  the  reference  was  held  Costs  of 
to  give  power  over  the  costs  of  the  award  (/). 

Under  a  submission  to  arbitration,  which  referred  the  Wool  in 
amount  of  compensation  for  a  loss  by  fire  in  respect  of  "  wool 
in  the  process  of  wooling,  carding,  scribbling,  and  spinning," 
but  which  in  other  parts  spoke  of  "  raw  "  wool,  the  arbitrator 
was  held  to  have  acted  rightly  in  refusing  to  take  into  his 
consideration  as  a  subject  for  which  compensation  could  be 
given,  a  quantity  of  wool  on  the  premises,  which  had  under- 
gone a  part  of  the  process  of  manufacture,  but  was  not  at  the 
time  of  the  fire  in  any  of  the  engines  (y] . 

Where  on  disputes  as  to  the  quality  of  goods  delivered — in  Right  to 
one  case  the  question  only  of  the  buyer's  right  to  reject  the 
contract  in  consequence  of  alleged  inferiority,  and  in  another  quality, 
case  the  question  only  whether  the  goods  were  deficient  in 
quality,  was  referred ;  it  was  held  that  the  arbitrator  was  not 
entitled  to  make  his  award  that  the  purchaser  should  take 
them  at  a  reduced  price  (h) . 

(b)  Order  XXXVI.  rr.  50,  55c.          (/)  Walker  v.  Brown,  51  L.  J. 

(c)  Allen  v.  Lowe,  4  Q.  B.  66 ;       Q.  B.  D.  424. 

AVynne  v.  Wynne,  4  M.  &  G.  253.          (</)  Hurst,  In  ro,   1  H.  K  AN'. 

(d)  Mathew  v.  Davis,  1  Dowl.       275. 

N.'S.  679;  Doe  d.  Simpson  v.  Em-  (/i)  Sinidino  v.  Kitchen,  1  C.  & 

merson,  9  Law  Times,  199.  E.  217  ;  Green  &  Co.  v.  Balfour  & 

(e)  See  P.  II.  ch.  5,  s.  4,  d.  1 ;  Co.,  63  L.  T.  97 ;  6  Times  L.  R. 
P.  III.  ch.  1,  d.  3.  395  and  -445. 
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PABT  II. 
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All  disputes. 


Brokers. 


Dispute 
arising  out  of 
contract. 


Disputes 
between 
partners. 


Bill  of  lading 
and  charter 
party. 


Mining  lease. 


On  a  submission  respecting  moneys  laid  out  by  the  plaintiff 
for  a  woman  at  her  request  before  her  marriage,  an  award 
directing  the  defendant,  her  husband,  to  pay  a  certain  sum  for 
moneys  laid  out  by  the  plaintiff  for  his  wife  before  her  mar- 
riage, was  held  bad  as  not  being  limited  to  what  was  laid  out 
at  her  request  (/). 

Where  on  an  agreement  for  sale  of  locomotives  the  pur- 
chasers were  to  pay  on  the  certificate  of  their  own  engineer 
that  the  engines  were  in  working  order,  and  by  another 
clause  "  all  disputes  "  were  to  be  settled  by  arbitration,  and 
the  engineer  refused  to  certify  and  a  reference  took  place,  an 
award  directing  the  payment  of  the  contract  price  was 
enforced  (&) . 

In  a  contract  by  brokers  it  was  agreed  that  if  the  bulk 
was  inferior  to  sample  the  amount  of  allowance,  and  any 
dispute  that  might  arise  under  the  contract,  should  be  re- 
ferred to  arbitration,  it  was  held  by  a  majority  of  the 
Court  of  Appeal  that  the  arbitrator  exceeded  his  juris- 
diction by  awarding  that  there  was  a  custom  by  which 
the  brokers  were  relieved  from  liability  on  disclosing  their 
principals  (/). 

On  the  reference  of  every  dispute  "  arising  out  of  the 
contract,"  the  arbitrator  may  decide  a  dispute  as  to  the  con- 
struction of  the  contract  (m). 

A  clause,  "  that  any  differences  or  disputes  that  may  arise 
between  the  partners  shall  be  settled  by  an  arbitrator,"  does 
not  include  a  dispute  whether  the  partnership  has  been 
terminated,  or  whether  certain  shares  have  been  bought  on 
account  of  the  partnership  or  of  the  defendant  alone  (n). 

A  clause  in  a  charter  party  for  the  reference  of  disputes 
arising  under  it  does  not  authorize  the  reference  of  disputes 
arising  under  the  bill  of  lading,  though  the  words  "  all  other 
terms  and  conditions  as  per  charter  party  "  are  stamped  on 
and  form  part  of  the  bill  of  lading  (o) . 

On  a  reference  of  every  question  touching  a  mining  "  lease 


(i)  "Waters  v.  Bridge,  Cro.  Jac. 
639. 

(k)  Hohenzollern,  &c.  Gesell- 
shaft  v.  The  Contract  Corporation, 
54  L.  T.  596. 

(1}  Hutcheson  v.  Eaton,  13  Q.  B. 
D.  861. 


(m)  Thorburn  v.  Barnes,  36L.  J. 
C.  P.  184,  S.  C.  L.  E.  2  C.  P.  384. 

(n)  Piercy  v.  Young,  14  Ch.  D. 
200. 

(o)  Hamilton  v.  Mackie,  5  Times 
L.  E.  677. 


MATTERS  SPECIFIED  IN  SUBMISSION. 
or  any  clause  or  matter  therein  contained  or  the  construction 

CH    II     8     1 

thereof,"   the   arbitrators  have  power  to   decide   a   dispute  — 


whether  the  lease  warrants  particular  acts  being  done ;  and 
the  words  "  touching  the  rights,  duties,  and  liabilities  of 
either  party  in  connection  with  the  premises  "  include  every- 
thing relating  to  the  demised  property  and  the  use  of  it,  even 
things  which  might  arise  out  of  collateral  matters  between 
the  parties,  and  would  authorise  the  arbitrators  to  consider 
questions  of  good  faith  and  to  award  damages  (p). 

Where  a  verdict  was  taken  subject  to  a  reference  to  a  Duty  limited 
valuer,  who  was  to  decide  whether  there  was  any  damage  to 
the  plaintiff  by  reason  of  certain  premises  being  out  of 
repair,  and  if  there  was  to  assess  the  amount,  and  the  valuer 
was  to  say  what  compensation,  if  any,  the  plaintiff  was  en- 
titled to  in  consequence  of  certain  alterations  in  the  premises, 
and  the  valuer  was  to  be  attended  by  two  witnesses  only  on 
each  side,  to  point  out  the  past  and  present  state  of  the  pre- 
mises, the  costs  to  be  left  to  the  master  :  it  was  held  that  the 
valuer's  functions  were  limited  to  the  question  of  damage  by 
non-repair  and  alterations ;  that  he  could  not  direct  a  verdict 
for  the  defendant,  and  was  not  bound  to  decide  upon  the 
issues  (<?). 

Where  the  submission  recited  that  the  plaintiffs  claimed  a  Effect  of 
certain  specified  balance,  and  then  referred  all  disputes  and  r( 
differences  between  the  parties  to  an  arbitrator,  who  was  "  to 
determine  the  account  between  the  said  parties,"  the  court 
held  that  the  arbitrator's  authority  was  general,  extending  to 
all  matters  in  dispute,  and  was  not  limited  to  the  matters 
included  in  the  recited  balance,  and  that  the  recital  merely 
indicated  the  motive  of  the  submission,  but  did  not  limit  his 
power  (>•) . 

But  where  the  submission,  after  reciting  that  a  certain  Respecting 
amount  of  profits  had  been  made  on  a  farm  by  trustees,  account, 
referred  to  an  arbitrator,  among  other  things,  the  trustees' 
accounts  of  the  profits  of  the  farm  and  farming  business 
carried  on  by  them,  so  far,  and  so  far  only,  as  the  said  profits 
and  produce  had  not  been  already  ascertained,  the  arbitrator 

(p)  Willesford  v.  Watson,  L.  E.          (a)  Sowdon  v.  Mills,  30  L.  J. 
8  Ch.  443;  below,  L.  K.  14  Eq.      Q.  13.  17o. 

572.  (r)  Charleton  v.  Spencer,  3  Q.  B. 

693. 

R.  K 
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expenses. 
Public  Health 

Act. 


Damage  from 

railway 

works. 


was  held  by  the  Master  of  the  Rolls  to  have  no  power  to 
open  the  settled  account  as  to  the  profits  of  the  farm,  and 
disallow  a  portion  of  it  (s). 

A  submission  between  two  partners,  after  reciting  that  dis- 
putes had  arisen  between  them,  and  that  a  bill  had  been  filed 
in  Chancery  for  a  dissolution  of  the  partnership,  stated,  that 
in  order  to  put  an  end  to  the  suit  they  agreed  to  refer  all 
matters  in  dispute,  arising  out  of  the  partnership  accounts  or 
otherwise,  to  certain  arbitrators,  who  were  also  empowered  to 
decide  on  the  proportions  eacli  should  pay  of  the  costs  of  the 
reference  and  the  costs  of  the  bill  in  Chancery.  The  court 
held  that  the  arbitrators  were  not  bound  to  award  in  respect 
of  the  Chancery  suit,  or  to  take  any  notice  of  it  except  to 
apportion  the  costs  of  it  (t) . 

By  the  old  Public  Health  Act,  1848  (stat.  11  &  12  Viet, 
c.  63),  s.  69,  the  expenses  incurred  by  a  local  board  in 
paving,  &c.,  streets,  where  the  owners  failed  to  do  so,  were  to 
be  paid  by  the  owners  in  default,  according  to  the  frontage 
of  their  respective  premises,  in  such  proportion  as  should  be 
settled  by  the  surveyor,  or,  in  case  of  dispute,  by  arbitration. 
The  arbitrator  could  not  examine  the  total  amount  of  the 
expenses.  Those  were  for  the  local  board  to  determine.  He 
was  only  to  decide  what  proportion  a  particular  owner  had  to 
pay(w). 

Very  similar  provisions  are  contained  in  the  Public  Health 
Act,  1875  (38  &  39  Viet.  c.  55),  s.  150. 

What  should  be  taken  into  consideration  in  assessing  the 
compensation  for  damage  by  railway  and  other  works  is 
discussed  further  on  a1. 


(s}  Skip-worth  v.  Skipworth,  9 
Beav.  135. 

(<)  Marsh,  In  re,  16  L.  J.  Q.  B. 
330. 


(«)  Bavley    v.    Wilkinson,    16 
C.  B.  N.S.  161. 
(a;)  P.  II.  ch.  9. 


JOINT  AND  SEVERAL  DISPUTES.  131 

SECTION  II. 
OF    THE    SUBJECT-MATTERS,    WHETHER   JOINT   OR   SEVERAL. 

If  A.  and  B.  submit   "  all  suits  and   actions   depending      PAST  II. 

CH     II     S     2. 

between  them  two,"  the  arbitrator  has  no  power  to  make  an  - 


award  respecting  an  action  between  B.  and  his  wife  on  one 
side  as  plaintiffs  or  defendants,  and  A.  on  the  other  (y) ;  nor,  them  two." 
on  a  general  reference  between  the  plaintiff  and  defendant, 
can  he  make  the  defendant  pay  to  the  plaintiff  a  compensa- 
tion for  the  taking  of  property  in  which  the  plaintiff  and 
others  are  jointly  interested  (s). 

But  a  submission  by  A.  and  B.  of  the  one  part,  and  C.  of  Between  A. 
the  other,  "  of  all  matters  in  difference  between  them,"  it  is  One  pa'rt,  and 

often  said,  authorises  the  arbitrator  to  decide  on  all  matters  c\ of  tte 

other. 

that  either  of  the  two  has  against  the  third  jointly  or 
severally,  such  as  an  action  by  A.  alone  against  C.,  on  the 
ground  that  the  words  are  to  be  taken  distributively  («). 

The    above    proposition   was   adopted   in    the    Court   of  Joint  or 
Exchequer,  and  affirmed  in  the  Exchequer  Chamber  (b) . 

In  some  old  cases,  however,  a  different  construction  was 
adopted  (c).  Where  the  arbitrator  refused  to  receive  evidence 
respecting  separate  injuries  alleged  to  have  been  sustained  by 
each  of  two  defendants,  Gibbs,  C.  J.,  supported  the  award,  and 
held  the  arbitrator  justified  in  refusing  to  consider  any  but  a 
ddmage  sustained  by  both  jointly  (d). 

It  has  been  decided  in  Chancery  that  on  a  reference  of  all  Adverse 
matters  in  difference  between  the  parties  to  a  Chancery  suit  defendants 
to  enforce  a  claim  against  the  real  and  personal  estate  of  a  ^  equity- 
testator,  where  the  executor  and  parties  interested  in   the 
real  estate  are  defendants,  the  arbitrators  should  not  only 
adjudicate  between  the  plaintiffs  on  one  side  and  the  defen- 

(y)  Brocas  v.  Savage,  Eollo,  Ab.  Eop.  328;  Bac.  Ab.  Arb.  E.;  Com. 

Arb.  D.  4 ;  Com.  Dig.  Arb.  D.  4 ;  Dig.  Arb.  D.  4.     See  also  Bees  v. 

Morse  v.  Sury,  8  Mod.  212.  Waters,  16  M.  &  W.  263. 

(2)  Fisher  o.  Pimbley,  11  East,  (b)  Adcock  v.  Wood,  6  Ex.  814. 

188.  In  error,  7  Ex.  468 ;  Stockley  v. 

(a)  Arnold  v.  Pole,  Eollo,  Ab.  Shopland,  26  L.  T.  586. 

Arb.  D.  5  ;  Libtrat  v.  Field,  1  Keb.  (c)  Bean  v.  Newbury,   1   Lev. 

885;   Athelston    v.   Moon,    Com.  139. 

Eep.  547;  Carter  v.  Carter,  1  Vern.  (</)  Garland  v.  Noble,  1  Moore, 

259;  Thoinlinsont'.Arriskin,Coin.  187. 


132 


ON  WHAT  TO  AWARD. 


PAST  II. 
cir.  n.  8.  2. 


AH  matters 
between  the 
parties  "or 
any  of  them.' 


dants  on  the  other,  but  decide  respecting  the  claims  of  the 
co-defendants  as  against  each  other,  and  adjust  the  individual 
rights  of  each  (e). 

If  the  submission  between  A.  and  B.  on  the  one  part,  and 
C.  and  D.  on  the  other,  be  "  of  all  matters  in  difference 
between  them,  or  any  of  them"  it  is  clear  that  the  arbitrator 
may  consider  a  claim  by  A.  and  B.  against  C.  only(/). 
And  it  would  seem  that  the  arbitrator  might  award  on  a 
separate  matter  between  A.  and  B. 

Six  partners  by  two  bonds  submitted  to  arbitration  all 
matters  relating  to  their  trade.  By  the  one  bond,  three  of 
them  became  jointly  and  severally  bound  to  the  other  three 
to  obey  the  award  as  to  all  matters  between  the  partners  or 
any  of  them  ;  by  the  second  bond  the  latter  three  became 
bound  to  the  former  three  in  like  manner.  The  court,  with 
the  exception  of  Richardson,  J.,  held  that  the  arbitrator  was 
authorised  to  award  on  a  matter  in  dispute  between  two 
co-obligors  only,  on  the  ground  that  the  reference  was  of  all 
matters  between  them  or  any  of  them  (g). 


SECTION  III. 


PABT  II. 
CH.  n.  s.  3. 


No  claim  in 
cause  arising 
after  writ. 


By  special 
provisions : 
claim  after 
•writ. 


UP   TO   WHAT   DATE   MATTERS    IN   DIFFERENCE   MAY   ARISE. 

It  is  an  important  question  for  an  arbitrator  to  consider, 
what  is  the  limit  as  to  time  within  which  a  matter  in  differ- 
ence arising  is  properly  within  his  jurisdiction. 

When  the  matters  in  difference  in  a  cause  only  are  re- 
ferred, as  the  arbitrator  can  decide  upon  nothing  but  what 
the  plaintiff  could  recover  in  the  action,  it  follows  that  he  is 
not  justified  in  receiving  evidence  of  a  claim  arising  after  the 
date  of  the  writ  (h). 

But  special  provisions  in  the  submission  often  carry  down 
his  jurisdiction  to  matters  subsequent  to  the  commencement 


(e)  Turner  v.  Turner,  3  Euss. 
494. 

(/)  Joyce  v.  Haines,  Hard.  399. 
(g)  Winter  v.  White,  1  B.  &  B. 


350. 

(A)  Atkinson  v.  Jones,  1  D.  & 
L.  225 ;  Ashworth.  v.  Heathcote,  6 
Bing.  596. 
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of    the  action.      Sometimes  the  power  is  expressly  given;      PAETII. 
sometimes,  indeed,  it  is  rather  to  be  inferred  from  the  terms  — - — ' 


of  the  submission. 

In  an  action  of  replevin  for  a  distress,  taken  by  virtue  of  Matters 
a  rent-charge  or  annuity  charged  on  land,  a  reference  "  of  the  annuity  in 
cause,  and  all  matters  relating  to  the  annuity  in  question  in  the  cause- 
the  cause,"  was  held  to  include  more  than  the  cause  itself, 
and  to  justify  the  arbitrator  in  directing  payment  of  the 
arrears  of  the  annuity  accruing  in  the  interval  between  the 
commencement  of  the  action  and  the  date  of  the  order  of 
reference  (i). 

On  the  reference  of  an  indictment  for  a  conspiracy,  the  Indictment, 
arbitrator  was  to  "be  at  liberty  to  receive  evidence  touching  compensation, 
any  compensation  to  be  awarded  to  the  prosecutor.  Evidence 
of  loss  accruing  to  the  prosecutor  between  the  time  of  filing 
the  indictment  and  the  trial  (a  period  of  nine  months)  was 
offered,  but  rejected  by  the  arbitrator.  The  award  stated  that 
the  arbitrator  had  not  taken  into  account  any  compensation 
for  damages  accruing  between  the  filing  the  indictment  and 
the  trial.  On  a  motion  to  set  aside  the  award,  or  to  refer  it 
back,  Lord  Denman,  0.  J.,  said  the  arbitrator  was  wrong,  if 
he  thought  himself  precluded  from  inquiry  into  a  loss  arising 
from  the  old  conspiracy,  though  after  the  filing  the  indict- 
ment ;  but  right,  if  he  merely  excluded  evidence  of  damage 
from  a  new  conspiracy ;  and  as  the  award  was  ambiguous,  he 
directed  an  inquiry  to  be  made  of  the  arbitrator,  as  to  the 
principle  on  which  he  had  acted  in  rejecting  the  evi- 
dence (£). 

A  reference  of  all  matters  in  difference  gives  an  arbitrator  All  matters 
power  over  all  matters  down  to  the  period  of  the  submission,  meana^ene- 

but  does  not,  except  under  very  special  circumstances,  enable  r?uy  *9  t.ne 

.  .  .        time  of  the 

him  to  award  on  future  and  contingent  claims,  or  to  give  reference. 

damages  in  respect  of  money  demands  becoming  due  after 
the  date  of  the  submission,  though  pursuant  to  an  agreement 
made  previous  to  it,  or  indeed  respecting  any  subjects  of 
dispute  arising  after  the  reference  (/). 

(*')  Wynne  v.  Wynne,  4  M.  &  (?)  Brown  v.  Croydon  Canal  Co., 
G.  253.  In  re,  9  A.  &  E.  522 ;  Cockburn  v. 

(k)  E.  v.  Brewer,  Q.  13.  Juno  11,  Newton,  2  M.  &  G.  899 ;  Manser 
1845.  v.  Heaver,  3  B.  &  Ad.  29,1 ;  Hard- 

ing v.  Forshaw,  1  M.  &  W.  415. 
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PAET  II.  If  the  submission  be  of  all  differences  and  "  of  anything  in 
— ^J^_j__  anywise  relating  thereto,"  these  latter  words  do  not  extend 
the  power  of  the  arbitrators  to  matters  which,  though  relating 
to  the  existing  differences,  arise  after  the  date  of  the  submis- 
sion ;  nor  do  they  authorise  the  calculation  and  awarding  of 
interest  subsequent  to  that  date  (tn). 

Re-executing  "Where  arbitration  bonds,  dated  the  9th  of  December,  were 
on  the  4th  of  January,  before  the  proceedings  had  commenced, 
altered  by  the  parties  substituting  a  later  day  as  the  limit  for 
making  the  award,  and  were  then  re-executed  and  re- delivered, 
the  arbitrator  was  held  to  have  cognizance  of  claims  arising 
after  the  9th  of  December,  and  up  to  the  4th  of  January,  since 
the  execution  of  the  bonds  not  only  extended  the  time,  but 
amounted  to  a  new  submission  on  the  4th  of  January  (n). 
Ewes  with  It  is  said  if  the  submission  be  respecting  ewes  with  lamb, 

and  the  ewes,  after  the  submission,  but  before  the  award,  have 
lambs,  that  the  arbitrator  has  no  power  to  make  any  award 
touching  the  lambs  (o) . 

Parties  may         The  parties,  however,  may,  if  they  please,  give  the  arbitrator 
claims.         °  power  to  determine  on  contingent  claims,  or  on  matters  in 
dispute  or  demands  arising  after  the  date  of  the  submission  (p), 
and  such  course  is  often  pursued. 

Costs.  Leaving  to  the  arbitrator  to  decide  as  to  the  costs  of  the 

reference  and  award,  all  of  which  necessarily  accrue  after  the 
date  of  the  submission,  is  a  familiar  instance  (q) . 

Money  not  A  reference  "of  all  matters  in  difference,  including  the 

reference.  claim  of  the  defendant  in  her  set-off  in  the  action,"  was  con- 
strued to  authorise  the  arbitrator  to  award  to  the  defendant 
a  sum  which  was  not  pleadable  as  a  set-off  strictly,  since  by 
agreement  it  was  not  due  when  the  action  commenced,  nor 
till  after  the  date  of  the  reference  (r). 

Mesne  profits       Where  a  railway  company  had  taken  the  plaintiff's  lands 

award.  an(^  holden  them  many  years,  on  a  reference  of  all  matters  in 

difference  to  an  arbitrator  who  was  to  settle  the  price  to  be 

(TO)  Morphett,  In  re,  2  D.  &  L.  phett,  In  re,  2  D.  &  L.  967 ;  Lewis 

967.  v.  Eossiter,  44  L.  J.  Ex.  136. 

(n)  Watkinst>.Phillpotts,M'Lel.          (5)  Leeming  v.  Fearnley,  In  re, 

&  Y.  393.  5   B.    &   Ad.    403 ;    Carpenter  v. 

(o)  West's  Symbol,  Part  II.  tit.  Joynes,  14  Pract.  Keg.  45. 
Compromise,  s.  33.  (r)  Petch  v.  Fountain,  5  Bing. 

(p]  Brown  v.   Croydon  Canal  N.  C.  442,  S.  C.  7  Dowl.  426. 
Co.,  In  re,  9  A.  &  E.  522;  Mor- 
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paid  for  the  lands  and  to  direct  conveyances,  he  was  held      PACT  II. 

entitled  to  take  into  consideration  all  claims  for  mesne  profits  — ' — — '. 

down  to  the  time  of  making  his  award  (s). 

When  an  arbitrator  was  appointed  so  that  he  made  his  Periodical 
award  as  to  existing  damages  before  a  certain  day,  and  as  damages, 
to  damages  which  should  be  thereafter  sustained  from  the 
working  of  a  certain  mine,  at  the  expiration  of  every  two 
months  from  the  day  specified,  the  arbitrator  was  held  em- 
powered to  make,  at  the  end  of  each  two  months,  a  periodical 
assessment  of  the  damages  accruing  during  the  respective 
intervals,  but  not,  after  delaying  till  a  third  month,  to  include 
in  one  award  a  compensation  for  damages  incurred  subsequent 
to  the  second  month,  as  well  as  for  damages  occurring  during 
the  two  months  (t) . 

From  what  has  been  said  already,  it  must  be  evident  that  Money  not 
claims  not  due  at  the  date  of  the  award  cannot,  under  ordi- 
nary circumstances,  be  properly  adjudicated  on.  An  award 
of  payment  of  rent  admitted  by  the  award  not  yet  due  at  the 
date  of  the  award  is  void,  as  the  rent  may  become  extinct 
either  by  surrender  or  eviction  before  it  is  due  («). 


(s]  Smalley  v.  Blackburn  Eail. 
Co.,  27  L.  J.  Ex.  65,  S.  C.  2  H.  & 
N.  158. 


Stephens  v.  Lowe,  9  Bing.  32. 
(u)  Barnardiston  v.  Fowler,  10 
Mod.  204. 
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CHAPTEE  III. 

THE   DURATION    OF   THE   ARBITRATOR'S   AUTHORITY. 

WE  now  proceed  to  consider  the  duration  in  point  of  time  of 
the  arbitrator's  authority ;  when  it  commences,  and  when  it 
terminates.  Section  one  treats  of  its  commencement,  and  of 
its  termination  either  by  the  making  of  the  award,  or  by  the 
expiration  of  the  period  (if  any)  limited  by  the  submission 
for  that  purpose.  In  section  two  is  shown  how  the  time  in 
respective  instances  may  be  enlarged  by  the  arbitrator,  the 
court,  or  the  parties.  Section  three  declares  how  the  arbi- 
trator's authority  may  permanently  be  put  an  end  to,  through 
a  revocation  of  the  submission,  by  the  will  of  a  party,  or  by 
the  operation  of  law. 


SECTION  I. 


PAET  II. 
CH.  in.  s.  1. 

Commence- 
ment of  the 
arbitrator's 
authority. 


OF    THE    DURATION    OF    THE    ARBITRATOR  S   AUTHORITY   WHEN 
NOT    ENLARGED   OR   REVOKED. 

i.  When  the  submission  prescribes  no  time  within  which  the 
award  is  to  be  made,~] — Where  the  submission  prescribes  no 
time  for  the  reference  to  begin,  the  authority  of  the  arbitrator 
commences  from  the  time  of  the  agreement  to  refer  being 
entered  into,  and  he  may  make  his  award  on  the  same  day 
on  which  the  submission  is  executed  (a).  But  when  there  are 
several  parties  to  a  deed  of  submission,  and  the  consideration 
to  each  to  execute  it  is  the  accession  of  all  the  parties  to  the 
reference,  the  authority  of  the  arbitrator  does  not  commence 

(a)  Anon.,  Latch.  14. 
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until  all  have  executed  it ;  and  even  though  the  submission      PABT  II. 
be  several  as  well  as  joint,  he  has  no  power  to  decide  on  a  '  '  ' 


separate  matter  in  difference  between  two  of  those  who  have 
signed  it,  when  there  are  others  who  have  not  executed  it  (6). 

The  jurisdiction  of  a  referee  on  a  boat-race  does  not  attach  Referee  of 
unless  the  conditions  prescribed  on  which  the  start  is  to  take 
place  have  been  fulfilled  (c} . 

It  rarely  happens  that  no  time  for  awarding  is  fixed,  for  Arbitration 
orders  of  court  referring  a  matter  are  drawn  up  with  proper  ....c  ' 
clauses  and  forms ;  and  submissions  out  of  court  are  generally  for  award, 
deemed  to  include  the  provision  as  to  time  contained  in  the 
Arbitration  Act,  1889,  set  out  in  the  next  division. 

The  time  limited  for  making  the  award  often  does  not  What  is 
begin  until  the  arbitrators  shall  have  entered  on  the  reference,  the  reference. 
And  they  do  not  enter  on  the  reference  by  mere  acceptance 
of  the  appointment,  or  by  giving  a  peremptory  notice  for  a 
meeting,  nor  until  they  begin  judicially  to  enquire  into  the 
case  (d}. 

In  all  cases  to  which  the  statutes  do  not  apply,  if  the  Duration  for 
submission  limit  no  time  within  which  the  arbitrator  is  to  ^submission, 
make  his  award,  his  authority  to  make  it  will  continue  for 
his  life,  unless  it  be  revoked.  There  is  no  necessity  to  resort 
to  any  implication  that  the  award  is  to  be  made  within  a 
reasonable  time,  for  it  is  open  to  the  parties  to  request  the 
arbitrator  to  proceed  within  a  reasonable  time ;  and  if,  after 
such  request,  the  arbitrator  neglect  and  refuse,  such  neglect  on 
his  part  will  be  a  good  ground  for  revoking  his  authority  (e). 
In  an  old  case  it  was  held,  that  if  the  submission  were  to  the 
arbitrator  "  when  his  occasions  would  permit,"  convenient 
time  must  be  given  him  after  request,  and  if  no  award  were 
then  made,  the  parties  might  revoke  his  authority  (/). 

(Z>)  Antram  v.  Chace,  15  East,  Q.  B.  404  ;  Morris  v.  Morris,  6  E. 

208.  &  B.  383,  S.  C.  25  L.  J.  Q.  B.  201  ; 

(c)  Sadler  v.  Smith,   39  L.   J.  Lord  v.  Copper  Miners' Co.,  1  Kuy 
Q.  B.  17 ;  S.  C.  below,   38  L.  J.  &  Johns.  90,  S.  C.  24  L.  J.  <  'h. 
Q.  B.  91;  S.  C.  L.E.  4  Q.  B.  214;  145. 

S.  C.  on  appeal,  L.  E.  5  Q.  B.  40.  (e)  Salter  v.   Yeates,   5  Dowl. 

(d)  Baker  v.  Stephens,  8  B.  &  S.  291 ;  see  report  of  S.  C.  2  M.  &  W. 
438,  S.  C.  36  L.  J.  Q.  B.  236;  L.  E.  67  ;   Curtis  v.  Potts,  3  M.  &  S. 
2  Q.  B.  523.     See  cases  as  to  dura-  145  ;  Macdougall  v.  Bobertson,  2 
tion  of  time  under  the  repealed  Y.'&J.  11.  See  note  therein,  p.  19. 
Common    Law    Procedure    Act,  (/)  Newgate   v.    Degelder,    '2 
1854  :  Lord  v.  Lee,  9  B.  &  S.  269,  Keb.   10,   20,  24,  S.  C.  Bac.  Ab. 
S.  C.  37  L.  J.  Q.  B.  121 ;  L.  E.  3  Arb.  D. 
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Time  for 
awarding 
under  the 
Arbitration 
Act,  1889. 


Though  on  the  reference  of  a  cause  at  Nisi  Prius  an  arbi- 
trator is  in  many  respects  looked  upon  as  substituted  for  the 
jury,  he  is  not  limited  in  making  his  award  to  the  period 
before  the  jury  process  is  returnable  (g) ;  if  instead  of  having 
to  award,  he  has  only  to  certify  for  whom  and  for  what 
amount  of  damages  the  verdict  is  to  be  entered,  he  is  equally 
unfettered  as  to  time,  and  his  certificate  will  be  valid,  though 
made  when  the  assizes  are  over,  though  the  return  day  of  the 
jury  process  has  passed,  and  though  no  order  of  Nisi  Prius 
has  in  fact  been  drawn  up  (h). 

By  the  Scotch  law,  it  is  said,  if  a  blank  be  left  in  the  sub- 
mission for  the  day  within  which  the  award  is  to  be  made, 
the  arbitrator's  power  is  limited  to  a  year  from  the  date  of  the 
last  subscription  of  any  of  the  parties  to  the  reference  (i). 

But  a  submission  of  this  description  would  probably  by 
the  law  of  England  be  construed  to  be  a  general  authority  to 
make  the  award,  as  if  no  time  had  been  mentioned,  and  would 
not  be  vitiated  by  the  omission  to  fill  up  the  blanks  (k). 

When  the  submission  limits  no  time  for  making  the  award, 
the  arbitrator,  in  the  absence  of  an  express  power  to  do  so, 
cannot  himself  fix  a  limit  for  making  the  award,  so  as  to 
render  an  award  made  after  that  time  invalid  (/). 

ii.  When  the  submission  prescribes  a  limited  time  for  making 
the  aicard.~] — When  the  submission  fixes  a  limit,  the  award 
must  be  made  within  it,  unless  further  time  be  subsequently 
given.  How  that  further  time  is  to  be  obtained  is  treated  of 
in  the  next  section. 

By  the  Arbitration  Act,  1889  (ni),  s.  2,  a  submission  made 
out  of  court  shall,  unless  a  contrary  intention  is  expressed 
therein,  be  deemed  to  include  the  provisions  in  the  first 
schedule,  one  of  which,  (a) ,  is  as  follows : — 

"  The  arbitrators  shall  make  their  award  in  writing  within 
three  months  after  entering  on  the  reference,  or  after  having 
been  called  on  to  act  by  notice  in  writing  from  any  party  to 


(y]  Salter  v.  Yeates,  5  Dowl. 
291,  S.  0.  2M.  &W.  67. 

(h]  Salter  v.  Yeates,  5  Dowl. 
291,  S.  C.  2  M.  &  W.  67;  Tomes 
v.  Hawkes,  10  A.  &  E.  32. 

(i')  Taylor  v.  Grieve,  Fac.  Coll. 
Nov.  25,  1800,  cited  in  Johnston 


v.  Cheape,  5  Dow.  256. 

(&)  See  Macdougall  v.  Eobert- 
son,  2  Y.  &  J.  note,  p.  19. 

(/)  Horphett,  In  re,  2  D.  &  L. 
967. 

(m)  52  &  53  Viet.  c.  49. 
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the  submission,  or  on  or  before  any  later  day  to  which  the      I>AET  H- 

CH    III    8    1 

arbitrators,  by  any  writing  signed  by  them,  may  from  time  — - — ' 


to  time  enlarge  the  time  for  making  the  award." 

It  is  singular  that  there  is  no  express  provision  fixing  the 
time  within  which  a  single  arbitrator  has  to  award,  or,  indeed, 
giving  him  any  powers  at  all. 

Under  sect.  10  (2)  of  the  Arbitration  Act,  "  when  an  award  Limit  when 
is  remitted  by  the  court  or  a  judge,  the  arbitrators  or  umpire  Emitted 
shall,  unless  the  order  otherwise  directs,  make  their  award 
within  three  months  after  the  date  of  the  order." 

There  is  no  reported  decision  that  this  time  can  be  enlarged 
by  the  court,  under  sect.  9  of  the  same  Act. 

If  matters  are  referred  to  an  arbitrator  on  the  29th  of  "Within" 

June,  and   he  is  to   make   his  award  within  five  calendar  Deludes  the 

last  day. 
months  after  the  matter  is  referred  to  him,  the  29th  of  June 

is  excluded  in  the  computation  of  time,  and  an  award  made 

on  the  29th  of  November  is  good  as  being  made  within  the 

limited  period  (n).     If  he  has  "  until  "  a  day  named  to  make  "Until"  a 

his  award,  the  word  "  until  "  may  be  construed  either  inclu-  certam  da7- 

sive  or  exclusive  ;  and  as  the  construction  should  be  put  upon 

it,  ut  res  magis  valeat  quam  pereat,  the  arbitrator  will  have 

the  whole  of  the  day  named  included,  and  may  make  his 

award  at  any  time  during  that  day  (0)  .     When  the  award  is 

to  be  made  ready  to  be  delivered  to  the  parties  before  a 

certain  day,  executing  it  between  the  hours  of  eight  and  nine 

of  the  evening  previous,  is  within  due  time  (p). 

On  a  limitation  of  the  time  simply  in  months,  without  Months 
stating  whether  they  are  to  be  calendar  or  lunar  months,  and  formerly 
without  anything  in  the  context  to  show  that  the  parties  calendar. 
meant  calendar  months,  the  duration  of  the  authority  of  the 
arbitrator  was  in  the  old   time  to  be   computed  by  lunar 
months  (q). 

By  an  agreement  for  the  valuation  of  crops  between  an  Valuation  to 


outgoing  and  an  incoming  tenant,  it  was  provided  that  the  ^  m*  d°  on  a 
valuation  should  be  made  immediately,  but  should  be  revised 
and  examined  by  the  valuers  on  the  1st  day  of  August  then 

(n)  Higham  v.  Jessop,  In  ro,  9  Stevens,  5  East,  244. 

Dowl.  203.  (p)  Withers  v.  Drew,  Cro.  Eliz. 

(<>}  Kerrv.Jeaton,  iDowLN.S.  676. 

§38  ;  Knox  v.  Simmonds,  3  Bro.  (</)  Swinford,  In  re,  6  M.  &  S. 

Ch.   Cases,   358.     See  Dakins  v.  226.    But  see  52  &  53  Viet.  c.  63, 

Wagner,    3    Dowl.    535  ;    K.    v.  s.  3. 
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next.  The  valuers  made  a  valuation  forthwith,  and  on  the 
2nd  day  of  August  re-examined  the  crop,  and  reduced  the 
price  previously  settled.  It  was  held  that  the  time  was  of 
the  essence  of  the  contract,  and  that  as  the  revision  was  not 
made  on  the  1st  of  August  it  was  inoperative  (r). 

An  arbitrator  who  is  appointed  to  make  a  periodical  assess- 
ment of  damages,  occasioned  by  the  continued  working  of  a 
mine,  at  the  expiration  of  every  two  months  from  a  particular 
day,  must  make  his  assessment  within  a  reasonable  time  after 
the  two  months  have  expired ;  for  the  limitation  of  the  periods 
is  imperative,  and  not  merely  directory  (s) . 

In  cases  of  references  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  when  two  arbitrators  have 
been  appointed,  and  neither  of  them  refuses  or  neglects  to 
act,  the  award  must  be  made  (unless  they  enlarge  the  time) 
"  within  twenty-one  days  after  the  day  on  which  the  last  of 
such  arbitrators  shall  have  been  appointed"  (t). 

In  other  cases  under  the  act  the  limit  does  not  seem  so 
clearly  defined.  When  two  arbitrators  are  appointed,  but 
one  refuses,  or  for  seven  days  neglects  to  act,  the  other  may 
proceed  ex  parte,  according  to  section  30.  His  award  must,  it 
is  apprehended,  be  made  within  three  calendar  months  by  the 
provisions  of  section  23,  but  it  is  not  quite  obvious  what  date 
is  to  be  fixed  as  the  commencement  of  the  three  months, 
whether  the  date  of  his  own  appointment,  or  the  date  of  the 
appointment  of  the  last  of  the  two  arbitrators,  or,  as  it  may 
reasonably  be  construed,  the  date  of  the  commencement  of 
his  power  to  proceed  ex  parte,  which  is  practically  the  date 
of  a  fresh  appointment  as  single  arbitrator  (u). 

If  the  parties  concur  in  the  appointment  of  a  single  arbi- 
trator there  is  nothing  in  the  act  to  limit  his  authority,  unless 
section  23,  which  says,  that  "  if  when  a  matter  is  referred  to 
arbitration,  the  arbitrators  or  their  umpire  shall  for  three 
months  have  failed  to  make  their  or  his  award,  or  if  no  final 
award  shall  be  made,  the  question  of  such  compensation  shall 
be  settled  by  a  jury,"  is  to  be  held  as  applying  to  a  sole  arbi- 


(r)  Marshall  v.  Powell,  9  Q.  B. 
779. 

(s)  Stephens  v.  Lowe,  9  Bing. 
32 

(<)  8  &  9  Viet.  c.  18,  s.  31.  See 
Appendix  of  Statutes ;  Skerratt  v. 


North  Staffordshire  Kail.  Co.,  17 
L.  J.  Ch.  161. 

(u)  See,  however,  Evans  v.  Lan- 
cashire and  Yorkshire  Bail.  Co.,  1 
E.  &  B.  754. 
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trator,  though  in  terms  it  contemplates  only  the  case  of  two      PAST  II. 
arbitrators  and  an  umpire  («?). 


The  limitation  of  time  in  s.  23  of  the  Lauds  Clauses  Con-  Sole  arbi- 
solidation  Act,  1845,  applies  to  arbitrations  under  s.  68  of  the  8m6g* l 
same  act ;  therefore  an  award  is  void  which  is  made  by  an 
arbitrator  more  than  three  months  after  his  appointment  as 
arbitrator  by  one  party  (the  other  party  having  refused  to 
appoint  any  arbitrator)  (#). 

Under  the  Railway  Companies  Arbitration  Act,  1859  (?/),  Railway 
the  arbitrator  or  arbitrators  are  to  make  their  award  within  Arbitration 
such  time  as  the  companies  may  agree  on,  and  failing  such  Act,  1859. 
agreement,  within  thirty  days  after  the  matters  are  referred 
to  them.     The  umpire,  unless  the  companies  otherwise  agree, 
may  enlarge  the  time  for  making  his  award  indefinitely  (z). 

Under  a  local  inclosure  act,  which  enacted  that  the  award  Limitation  in 
should  be  made  within  six  years,  the  Court  of  Common  Pleas  J^1  iQclo3ure 
treated  the  limitation  as  directory  merely,  and  not  as  impera- 
tive, and  supported  an  award  made  nineteen  years  after  the 
passing  of  the  act  (a). 

in.  Authority  of  the  arbitrator  determined  by  making  the  Arbitrator 
amird.~\ — As  soon  as  the  award  is  made  the  authority  of  the  ^anl 
arbitrator,  having  once  been  completely  exercised  according  made, 
to  the  terms  of  the  reference,  is  at  an  end.     He  is  not  at 
liberty,  after  executing  the  award,  to  exercise  a  fresh  judg- 
ment on  the  case,  or  generally  to  alter  the  award  in  any  par- 
ticular.    If  he  does  so  in  fact,  the  alteration  will  be  merely 
nugatory,  and  the  award,  as  originally  written,  will  stand 
good ;  his  act  will  be  like  a  mere  spoliation  by  a  stranger  (b}. 
He  was  so  entirely  functus  officio,  that  he  could  not  even 
correct  a  manifest  error  in  the  calculation  of  figures  (c) ;  or 
where  the  defendant  was  by  the  award  directed  to  pay  costs, 
substitute  instead  the  name  of  the   plaintiff,  though  such 
amendment  were  merely  to  make  the  expression  of  his  will 

(?>)  See  the  Caledonian  Bail.  Co.  (a)  Doe  d.  Boberts  v.  Mostyn, 

v.  Lookhart,  3  Macq.  808.  12  C.  B.  268. 

(.»•)  Evans  v.    The    Lancashire  (&)  Brooke  v.  Mitchell,  6  M.  & 

and  Yorkshire  Bail.  Co.,  1  E.  &  "W.  473 ;  Henfree  v.  Bromley,  6 

B.  754.  East,  309  ;  Anon.,  Jenk.  Bop.  129 ; 

(y)  22  &  23  Viet.  c.  59,  as.  17—  Trow  v.  Burton,  1  C.  &  M.  r.M. 

22.  (c)  Irvine  v.  Elnon,  8  East,  54. 

(z)  22  &  23  Viet.  c.  59,  s.  23. 


142 


TART  II. 

CH.  III.  S.  1. 


May  correct 
clerical  error. 


Award  set 
aside  cannot 
make  new 


Power  to 
make  several 
awards. 


Award  void 
making  new 
one  by 
statute. 


correspond  with,  his  original  intention  (Y/) ;  or  make  a  new 
award  identical  with  the  old  one,  except  that  it  contained 
words  giving  the  plaintiff  the  costs  of  the  reference,  such 
words  having  been  in  the  arbitrator's  original  draft,  but 
omitted  by  accident  from  the  fair  copy  which  he  signed  as 
his  first  award  (c], 

But  by  the  Arbitration  Act,  1889,  s.  7  (c),  in  references  on 
"  submissions"  made  out  of  court,  he  may  correct  in  his  award 
any  "clerical  mistake  or  error  arising  from  any  accidental  slip 
or  omission." 

Setting  the  award  aside  as  void  does  not  renew  his  autho- 
rity, so  as  to  enable  him  to  make  a  fresh  award.  The  autho- 
rity once  executed,  though  ineffectually,  is  gone  for  ever. 

Sometimes  the  submission  directs  or  empowers  the  arbi- 
trator to  make  one  or  more  awards.  Under  such  a  special 
provision  his  authority  will  of  course  not  necessarily  be  ter- 
minated by  the  making  one  award,  though  final  as  to  part.  It 
is  not  till  he  has  made  what  he  intends  as  a  last  and  final 
award  within  the  meaning  of  the  submission,  that  his  power 
can  be  considered  as  executed  (/). 

It  seems,  under  a  statute,  though  the  award  is  intended  to 
be  final,  an  arbitrator  may  sometimes  make  a  second  award, 
if  the  first  be  invalid.  A  railway  company  was  empowered 
by  act  of  parliament  to  carry  its  line  by  means  of  a  bridge 
over  another  railway,  without  the  consent  of  the  owners  of 
the  latter  railway.  In  case  the  engineers  could  not  agree  on 
a  plan  for  the  bridge,  an  arbitrator  was  to  settle  the  plan. 
The  engineers  not  agreeing,  the  arbitrator  appointed  by  the 
act  made  an  award  setting  forth  a  plan  for  the  bridge.  This 
award  was  resisted  by  one  of  the  parties  interested,  as  exceed- 
ing the  authority  given  by  the  act.  The  objection  was  felt 
to  be  of  weight,  and  the  award  was  in  consequence  abandoned 
as  invalid  by  the  other  party,  at  whose  request  a  second  award 
was  made  by  the  arbitrator  respecting  the  same  matter.  The 
Court  of  Chancery,  distinguishing  this  from  a  reference  by 
private  agreement  of  parties,  held  that  the  arbitrator  was 


(<Z)  Ward  v.  Dean,  3  B.  &  Ad. 
234 ;  Hall  v.  Hinds,  In  re,  2  M  & 
G.  847. 

(e)  Mordue  v.  Palmer,  L.  R.  6 
Ch.  22,  reversing  judgment  below 


of  Bacon,  V.-C. 

(/)  Dowse  v.  Coxe,  3  Bing.  20 ; 
Stephens  v.  Lowe,  9  Bing.  32 ; 
Wrightson  v.  Bywater,  3  M.  &  W. 
199, 
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not  functus  officio  by  making  the  first  award,  and  that  the      PABT  II. 
second  wa 
made  (y) . 


second  was  as  valid  as  if  the  first  invalid  award  had  not  been  _ 


SECTION  II. 

ENLARGING  THE  TIME  FOR  MAKING  THE  AWARD. 

i.  Enlargement  of  the   time   by  the   arbitrator.'] — Having      PAET  II. 

treated  of  the  ordinary  duration  of  the  arbitrator's  authority,  — ! ' 

we  will  now  examine  how  it  may  be  prolonged  by  enlarge-  Enlar&ino tn€ 
ment. 

"We  have  previously  seen  that  the  authority  of  the  arbi- 
trator expires,  if  he  has  not  made  his  award  within  the  time 
limited  by  the  submission,  It  often  happens  that  circum- 
stances prevent  the  award  being  made  in  time.  In  order  to 
prevent  the  expense  and  trouble  already  incurred  in  the  re- 
ference from  being  fruitless,  the  submission  generally  pro- 
vides that  the  arbitrator,  either  with  or  without  the  consent 
of  a  judge  or  the  court,  or  a  judge  alone,  may  give  an 
extended  period  for  making  the  award.  The  more  common 
and  the  better  practice  is  to  give  the  arbitrator  by  himself 
power  to  enlarge  the  time  for  making  it. 

Unless  the  submission  confer  this  power  upon  him,  he  can-  No  implied 
not  by  any  act  of  his  own  prevent  his  authority  from  expiring  P°wer  to 
with  the  lapse  of  the  time  originally  allotted. 

This  power  is  now  given  by  all  submissions  out  of  court  Arbitration 
which  do  not  exclude  the  terms  contained  in  the  schedule  to 
the  Arbitration  Act,  1889  (K). 

When  he  has  the  power,  and  desires  to  use  it,  the  arbitrator  Enlargement 
should  take  care  to  make  the  enlargement  during  the  time  during 
primarily  fixed  for  making  the  award.     In  one  case  a  sug-  ori&inal  time, 
gestion  was  thrown  out  by  a  judge,  that  an  enlargement 
made  immediately  after  the  expiration  of  the  original  limit 
might  possibly  be  valid  (i) ;  but  there  was  no  expression  of  a 
positive  opinion  even  there,  and  there  certainly  has  not  been 

(g)  Great  North  "Western  Rail.          (A)  62  &  53  Viet.  c.  49,  8.  2, 
Co.  v .  Clarence  Rail.  Co.,  1  Collyer,      schod.  I. 
Cas.  in  Chan.  V.-C.  K.  B.  507.  (/)  Reid  v.  Fryatt,  1  M.  &  S.  1. 
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PAET  II. 
CH.  ni.  s.  2. 


Arbitrator 
not  to  enlarge 
beyond  three 
months. 


Enlargement 
after  period. 


Enlarging 
"until"  a 
certain  day. 


Defective 
power  to 
enlarge. 


Enlarging 
after  death  of 
a  party. 


any  decision  supporting  such  a  view.  So  far  from  it,  the 
court  has  refused  to  enforce  an  award  by  attachment,  where 
the  arbitrator's  endorsement  for  enlarging  the  time,  in  pur- 
suance of  a  provision  that  the  time  should  be  enlarged  as 
he  might  require  and  a  judge  might  think  reasonable,  was 
dated  on  a  day  subsequent  to  the  expiration  of  the  time 
originally  given  for  making  the  award  (£) .  The  general 
opinion  is  that  an  enlargement  by  the  arbitrator,  made  after 
his  original  time  has  expired,  is  wholly  inoperative. 

If  the  arbitrator  is  to  make  his  award  before  any  day  not 
exceeding  three  months  from  the  date  of  the  agreement  to 
which  he  may  by  writing,  &c.,  enlarge  the  time,  he  cannot 
extend  his  power  beyond  the  three  months  (/) . 

A  very  special  submission  prescribing  the  mode  of  appoint- 
ing arbitrators,  and  directing  that  the  last  of  the  awards 
should  be  made  before  the  1st  of  July,  or  before  some  later 
day  to  be  appointed  by  the  arbitrators,  gave  the  arbitrators 
power  to  enlarge  the  time,  whether  such  time  should  hare  pre- 
viously expired  or  not.  Two  arbitrators  were  appointed  after 
the  1st  of  July;  after  which  the  arbitrators  enlarged  the 
time,  and  Sir  Edward  Sugden,  Lord  Chancellor  of  Ireland, 
held  that  the  enlargement  revived  their  powers  (ni). 

If  the  time  is  enlarged  "  until "  a  day  named,  as  the  word 
"  until "  may  be  construed  either  inclusive  or  exclusive,  the 
arbitrator  will  generally  have  the  whole  of  the  day  named 
included,  and  may  make  his  award  at  any  time  during  that 


A  submission  empowered  an  arbitrator  to  award  on  or 
before  a  certain  day,  "or  on  such  further  day  as  he  by  memo- 
randum in  writing  under  his  hand  to  be  endorsed  hereon." 
The  court  held  that  notwithstanding  the  sentence  was  incom- 
plete by  the  omission  of  the  words  "  shall  appoint,"  they 
could  supply  the  defect,  and  that  the  arbitrator  had  authority 
to  enlarge  the  time  (0). 

If  the  submission  provide  that  the  death  of  a  party  shall 
not  be  a  revocation,  and  contain  the  usual  power  for  enlarging 


(k)  Good  v.  Wilks,  cited  Tidd's 
Practice,  827,  9th  ed. 

(Z)  Denton  v.  Strong,  L.  E.  10 
Q,  B.  117. 

(m)  Dimsdale  v.  Robertson,  2 
Jones  &  Latouche,  58. 


(n)  Kerr  v.  Jeston,  1  Dowl.  N.  S. 
538;  Knox  v.  Simmonds,  3  Brown, 
C.  C.  358.  See  Dakins  v.  Wagner, 
3  Dowl.  535 ;  E.  v.  Stevens,  5  East, 
244. 

(o)  Kirk  v.  Unwin,  6  Ex.  908. 
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the  time,  as  the  arbitrator  has  express  power  given  him  to      P^T  1 1- 
make  his  award  after  the  death  of  either  party,  so  he  has 


incidentally  the  same  power  of  enlarging  the  time  after  that 
event  that  he  had  before  (p). 

When  the  submission  directs  that  the  time  may  be  enlarged  When  judge's 
as  the  arbitrator  may  require,  and  as  a  judge  or  the  court  enlargement 
may  think  just  and  reasonable,  if  the  arbitrator,  within  the  to  be  made- 
time  limited,  make  an  endorsement  on  the  submission  that  he 
requires  further  time,  the  judge's  order  ratifying  that  enlarge- 
ment may  be  obtained  after  the  original  time  has  elapsed  (q). 
But  it  must  be  obtained  before  the  award  is  executed,  or  the 
arbitrators  will  have  no  authority  to  make  it  (r)  .     This  pro- 
vision requiring  that  a  judge's  order  should  be  obtained  to 
authenticate  the   enlargement   by  the    arbitrator   has  been 
considered  unadvisable,  and    that    the   question  of  enlarge- 
ment had  better  be  left  to  the  discretion   of  the  arbitrator 
alone  (.9). 

When  a  cause  is  referred  to  two  arbitrators  with  power  to  Enlargement 
them  to  appoint  a  third,  the  award  to  be  made  by  a  day  threrarbi- 
named  or  such  other  day  as  they  or  any  two  of  them  shall  trators- 
appoint,  the  first  two  named  cannot  make  a  valid  enlarge- 
ment of  the  time  until  the  third  is  appointed,  as  enlarging 
the  time  is  an  act  of  judgment,  and  the  parties  have  a  right 
to  have  all  three  in  a  situation  to  exercise  a  judgment  on  the 
point  (t). 

Unless  the  submission   prescribes  the  mode  in  which  the  Howenlarge- 
enlargemont  is  to  be  made,  the  arbitrator  may,  it  seems,  adopt  11 


any  mode  that  expresses  his  intention  of  enlarging  the  time. 
A  verbal  appointment  made  to  both  parties  for  a  future  meet- 
ing to  be  held  on  a  day  beyond  the  limit  of  the  original 
period,  to  which  neither  party  objected,  was  considered  a 
suflicient  enlargement  to  that  day,  and  the  award  made  on 
that  day  was  sustained  as  made  within  due  time  («). 

If  the  submission  direct  the  manner  in  which  the  enlarge-  According  to 

(/>)  Tyler  v.  Jones,  3  B.   &  C.          («)  Roid  v.  Fryatt,  1  M.  &  S.  1. 
144  ;  Clarke  v.  Crofts,  4  Bing.  143.  (*)  Reado  v.  Button,  2  M.  \-  \Y. 

(q)  Reid  v.  Fryatt,  1  M.  &  S.  1.       69  ;  Hughes  v.  Garnett,  cited  2  M. 

(r)  Mason  v.  Wallis,  10  B.  &  0.       &  W.  09. 

107.  (M)  Burley  v.  Stephens,  1  M.  & 

W.  156. 

R.  L 
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PART  II. 
en.  in.  s.  2. 

the  submis- 
sion. 

Arbitration 
Act,  1889, 
Sched.  I.  (c). 


By  writing 
endorsed. 


No  particular 
form  of 
enlargement. 


ment  is  to  be  made,  that  direction  should  be  literally 
followed. 

Under  the  provision  deemed  to  be  inserted  in  submissions 
out  of  court  by  consent  under  the  Arbitration  Act,  1889,  the 
enlargement  is  to  be  in  writing  signed  by  the  arbitrators. 

The  ordinary  provision  in  an  order  of  Nisi  Prius,  after 
directing  that  the  arbitrator  shall  make  and  publish  his  award 
on  or  before  a  certain  day  therein  named,  concludes  thus, "  or 
on  or  before  any  other  day  to  which  the  said  arbitrator  shall 
by  any  writing  under  his  hand  to  be  endorsed  hereon,  from 
time  to  time  enlarge  the  time  for  making  his  said  award."  In 
order  to  comply  with  this  clause  the  enlargement  must  be 
in  writing  and  under  his  hand,  and  must  be  endorsed  on  the 
order  of  reference  (x).  Where  the  submission  empowered  the 
arbitrator  thus  "  to  enlarge  the  time  to  the  2nd  of  November, 
or  to  such  other  or  ulterior  day  as  the  said  arbitrator  shall 
ultimately  appoint  and  signify  in  writing  under  his  hand  to 
be  endorsed  on  the  said  order  of  reference,"  the  court  held, 
that  no  obligation  rested  on  the  arbitrator  to  make  any 
endorsement  of  the  enlargement  of  the  time  unless  it  was 
extended  beyond  the  2nd  of  November,  and  that  an  enlarge- 
ment to  the  2nd  of  November,  which  was  not  endorsed  on  the 
order  of  reference,  was  perfectly  good  (y). 

No  particular  form  of  words  is  necessary  for  an  endorse- 
ment to  enlarge  the  time  under  the  usual  power  in  the  sub- 
mission. If  the  arbitrator  in  substance  express  his  opinion 
that  the  time  should  be  enlarged,  it  is  sufficient.  An  endorse- 
ment, "  I  direct  that  a  rule  of  this  court  shall  be  applied  for 
by  counsel's  hand  to  enlarge  the  time  for  making  my  award," 
the  Court  of  Exchequer  inclined  to  think  a  good  execution  of 
the  ordinary  power  given  to  the  arbitrator  to  enlarge  the  time, 
because  it  amounted  to  an  expression  of  his  opinion  that  an 
enlargement  was  requisite,  though  it  also  went  on  to  direct 
that  a  rule  of  court  should  be  applied  for,  which  according  to 
the  submission  was  unnecessary  (s).  No  decision  was,  how- 
ever, given  on  the  point.  It  may  also  be  observed,  that  the 
endorsement  does  not  direct  an  enlargement  to  any  day  cer- 


(x)  Leggett  v .  Finlay,  6  Bing. 
255. 

(y]  Davison  v.  Gauntlett,  3  M. 


&  G.  350,  S.  C.  1  Dowl.  N.  S.  198. 
(z)  Hallett  v.  Hallett,   5  M.  & 
W.  25,  S.  C.  7  Dowl.  389. 
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tain,  as  the  usual  provision  in  the  submission  would  seem  to      PAET  IJ- 

CH.  III.  8.  2. 

require. 


It  is  not  necessary  that  the  submission  expressly  give  the  Enlarging 
arbitrator  power  to  enlarge  from  time  to  time,  for  if  it  direct  £Fom  time  *° 
the  award  to  be  made  on  a  certain  day,  or  on  or  before  any 
other  day  to  which  the  arbitrator  should  enlarge  the  time,  he 
is  not  limited  to  a  single  enlargement,  but  may  enlarge  the 
time  as  often  as  he  finds  necessary  (a).  So  where  he  cannot 
enlarge  of  his  own  authority,  but  is  at  liberty  to  make  an 
application  to  the  court  to  enlarge  the  time,  he  may  in  like 
manner  make  several  applications,  and  is  not  functus  officio 
at  the  expiration  of  the  time  granted  by  the  first  enlarge- 
ment (b). 

If  an  umpire  has  to  award  on  the  matters  on  which  the  Enlargement 
arbitrators  do  not  agree,  and  some  matters  are  referred  to  him  enlar^e'arW- * 
in  consequence,  his  enlargement  of  time  will  not  avail  as  an  trator's  time, 
enlargement  of  time  by  the  arbitrators  so  as  to  enable  them 
to  award  on  the  remaining  matters  (c) . 

Under  the  Lands  Clauses  Consolidation  Act,  1845  (d),  when  Enlarging 
two  arbitrators  are  appointed  pursuant  to  the  act,  they  have  ?^r  ™e 
a  limited  power  of  enlargement,  for  the  original  duration  of  Act. 
their  power  is  twenty-one  days  after  the  day  on  which  the 
last  of  the  arbitrators  is  appointed,  and  they  may  enlarge  the 
time  (c),  but  not  further,  it  would  seem,  than  three  calendar 
months  from  such  appointment  (/). 

ii.  Enlargement  of  time  by  consent  of  the  parties.'] — If  the  Enlarging 
submission  contain  no  power  for  enlarging  the  time,  or  if  Jjjj™®  ^new" 
when  there  is  such  a  power  it  have  been  omitted  to  be  exer-  submission, 
cised,  and  the  original  time  have  elapsed  without  an  award 
being  made,  the  authority  of  the  arbitrator  may  be  revived 
and  further  time  granted  by  the  consent  of  the  parties  (</). 
This,  if  in  writing,  requires  a  stamp,  even  though  endorsed  on 

(a)  Payne  v.  Deaklo,  1  Taunt.  of  this  chapter,  p.  140,  as  to  tho 

509 ;  Barrett  v.  Parry,  4  Taunt.  limit  fixed  by  the  statute.     Sker- 

657 ;  Leggett  v.  Finlay,  6  Bing.  ratt  v.  North  Staffordshire  Rail. 

255.  Co.,  17  L.  J.  Ch.  161. 


(V)  Anon.,  2  Chitty,  Eep.  45. 
c)  Lang  v.  Brown,  H.  L.  May  8, 


1855. 

(«0  8  &  9  Viet.  c.  18.     See  Ap-      M.' 
pendix  of  Statutes.     See  s.  1,  d.  2, 


e)  S.  31. 

/)  S.  23. 

</)  Benwell  v.  Hinxman,  1  C. 

&  B.  935. 
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Common  Law 
Procedure 
Act,  1854. 


PAET  II.  the  arbitration  bond  (/<).  Sometimes  a  rule  of  court  or  judge's 
— - — '  '  '  order  is  drawn  up  by  consent  for  enlarging  the  time  (?').  But 
in  whatever  manner  the  consent  be  given,  it  would  seem  to 
amount  to  a  new  submission.  Therefore,  where  the  submis- 
sion is  by  a  judge's  order  or  order  of  Nisi  Prius,  the  enlarge- 
ment of  time  should  be  made  by  an  instrument  of  the  same 
degree,  or  else  there  may  be  no  power  of  enforcing  the  award 
by  attachment  (A-). 

On  a  compulsory  reference  under  the  Common  Law  Pro- 
cedure Act,  which  act  required  that  there  should  be  a  written 
consent  to  enlarge  a  party  who  attended  meetings  after  the 
arbitrator's  time  had  expired,  was  held  estopped  from  alleg- 
ing that  there  had  been  no  written  consent,  and  the  award 
was  enforced  as  a  statutable  award  (/). 

The  conduct  of  the  parties  will  often  be  taken  to  amount  to 
a  consent  on  their  parts  to  an  enlargement  of  the  time,  and  a 
consequent  continuation  of  the  arbitrator's  authority  (m). 

Attending  -^  a^ ^er  ^ne  ^me  ^as  expired  without  enlargement,  or  where 

meetings  after  an  invalid  enlargement  has  been  made,  they  attend  further 
meetings  before  him  with  a  full  knowledge  of  the  circum- 
stances, and  without  making  any  objection  on  that  ground, 
they  will  be  precluded  from  saying  that  the  authority  of  the 
arbitrator  was  at  an  end  («) .  But  although  attending  several 
times  before  the  arbitrator  may  waive  all  objections  to  the 
sufficiency  of  previous  enlargements  of  the  time  made  by 
him,  invalid  for  want  of  a  judge's  order  to  ratify  them  as 
required  by  the  submission,  such  attendances  cannot  be  con- 
strued to  imply  a  consent  that  the  arbitrator  may  make 
future  enlargements  by  himself  alone,  and  an  enlargement 
so  made  subsequent  to  the  last  meeting  in  the  reference  is 
entirely  void  (0) . 

If  an  award  be  made  under  the  Lands  Clauses  Consolida- 


Conduct  of 
parties,  con- 
sent to  en- 
largement. 


(h)  Stephens v.  Lowe,9Bing.  32; 
Evans  v.  Thompson,  5  East,  189. 

(i]  Staite  v.  Haddon,  9  Dowl. 
995. 

(&)  Hoyle  v.  Jennings,  cited  in 
Lawrence  v.  Hodgson,  1  Y.  &  J. 
16  ;  Burley  v.  Stephens,  1  M  &  W. 
156;  Bennett  v.  Watson,  29  L.  J. 
Ex.  357 ;  Caledonian  Eail.  Co.  v. 
Lockhart,  3  Macq.  808. 

(I)  Tyerman  r.  Smith,  25  L.  J. 


Q.  B.  359,  S.  C.  6  E.  &  B.  719. 

(TO)  Winteringham  v.  Robert- 
son, 27  L.  J.  Ex.  301. 

(H)  Hick,  In  re,  8  Taunt.  694; 
Hallett  v.  Hallett,  7  Dowl.  389; 
Leggett  v.  Finlay,  6  Bing.  255  ; 
Lawrence  v.  Hodgson,  1  Y.  &  J. 
16 ;  Hawksworth  v.  Brammall,  5 
M.  &  C.  281. 

(o)  Mason  v.  Wallis,  10  B.  &  C. 
107. 
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tion  Act,  1845  (p),  by  consent  of  parties  after  the  statutable      PAST  II. 
period  has  expired,  the  court  will  not  set  aside  the  award,  and  - 
it  would  seem  to  be  perfectly  valid,  for  the  parties  may 
renounce  the  statutable  limit  introduced  for  their  own  advan- 
tage (q). 

After  the  case  closed  on  both  sides,  and  the  time  expired,  Bringing 
requesting  the  arbitrator  to  take  some  new  matters  into  his  matters. "' 
consideration  is  such  a  recognition  of  his  authority  as  con- 
tinuing, that  the  consent  of  the  party  making  it  to  extend 
the  time  may  fairly  be  implied,  for  it  manifestly  refers  to  an 
award  which  the  arbitrator  has  still  to  make  (r) . 

If  a  party  write  to  an  umpire,  telling  him  that  the  29th  of  Stating  day 
November  is  the  last  day  on  which  he  can  make  his  award,  it 
seems  very  doubtful  whether  it  is  competent  for  that  party 
afterwards  to  object  that  an  award  made  on  the  29th  of 
November  is  made  too  late  (s) . 

When  the  time  has  once  been  suffered  to  expire  without  Enlarging 

j    i        •        i  i  ipii  p  ^  time  by  con- 

an  award  having  been  made,  a  surety  lor  the  performance  01  Bent  discharge 

the  award  will  be  discharged,  and  his  liability  will  not  be  of  surety. 

revived  by  the  parties  agreeing  to  give  the  arbitrator  further 

time  for  making  his  award.     Thus,  where  the  attorney  in  a 

cause  referred  had  undertaken  to  pay  the  amount  of  debt 

and  costs  which  his  client  should   be  awarded  to  pay,  and 

the  time  had  been  allowed  to  expire  without  enlargement, 

but  was  afterwards  enlarged  by  a  judge's  order  drawn  up 

"  by  consent  of  the  attorneys  and  agents  on  both  sides,"  it 

was  held  that  the  undertaking  was  at  an  end  when  the  limited 

time  had  once  passed  by,  and  that  the  attorney's  consenting 

to  the  enlargement  was  only  an  act  in  performance  of  his 

duty  to  his  client  as  attorney  in   the  cause,  and   therefore 

ought  not  to  be  considered  as  a  new  personal  undertaking  to 

pay  the  amount  (t) . 

m.  Enlargement  of  time  by  the  courts  of  law.'] — Without  Court  no 
the  consent  of  the  parties,  neither  the  court  nor  a  judge  could  power  to 
at  common  law  grant  any  enlargement  when  the  time  had  enlar&e- 

( /*)  Palmer  v.  The  Metropolitan  (r)  E.  v.  Hill,  7  Price,  636. 

Eail.  Co.,  31  L.  J.Q.  B.  259;  Ben-  (a)  Higham  and  Jessop,  In  re, 

nett  v.  Watson,  29  L.  J.  Ex.  357,  9  Dowl.  203. 

S.  C.  5  H.  &  N.  831.  (0  Staito  r.  Haddon,  9  Dowl. 

((/)  Caledonian  Eail.  Co.v.  Lock-  995. 
hurt,  3  Macq.  808. 
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PART  II. 

CH.  III.  8.  2. 

Arbitration 
Act,  1889, 
enlarges  time, 


Order  LXIV. 
14  (a),  Dec. 
1889. 

Month. 


Court  may 
enlarge  after 
period. 


After  award. 


lapsed ;  the  authority  of  the  arbitrator  was  gone,  and  all  the 
proceedings  already  taken  became  ineffectual  (y) . 

To  remedy  this  inconvenience,  an  act  was  passed  in  the 
time  of  W.  IV.  That  act  was  repealed  by  the  Arbitration 
Act,  1889,  which,  by  s.  9,  makes  the  following  provision  : — 
"  The  time  for  making  an  award  may  from  time  to  time  be 
enlarged  by  order  of  the  court  or  a  judge,  whether  the  time 
for  making  the  award  has  expired  or  not."  A  summons  is 
usually  taken  out  for  this  purpose.  By  Ord.  LXIV.,  14  (a), 
"  Where  the  time  for  making  an  award  is  enlarged,  the 
enlargement  shall  be  deemed  to  be  for  one  month,  unless  a 
different  time  is  specified  in  the  order" (z). 

A  distinction  between  enlargement  by  the  arbitrator  and 
enlargement  by  the  court  should  be  noted.  The  arbitrator 
must  exercise  his  power  of  enlarging  during  the  period 
limited  for  making  his  award,  but  the  court  is  not  limited 
to  such  period  (a).  Even  where  the  submission  gave  power 
to  the  arbitrator  to  enlarge  the  time,  "  but  so  as  the  period 
to  which  the  time  shall  be  so  enlarged  shall  not  exceed  the 
1st  July,"  a  judge  on  the  29th  June  enlarged  the  time  to 
the  1st  December,  and  the  court  held  it  good  (b)  under  the 
repealed  statute  3  &  4  W.  IV.  c.  42. 

If  an  arbitrator  has  made  his  award  after  the  time  has 
elapsed,  the  court  may,  notwithstanding,  after  that  enlarge 
the  time  (c).  The  effect  of  the  order  of  court  is  to  render 
valid  any  step  taken  from  the  lapse  of  the  first  period  until 
the  expiration  of  the  time  limited  by  the  order  (r/) . 

Before  any  application  could  be  made  for  an  enlargement, 
the  submission  in  old  times  had  to  be  made  a  rule  of  court  (e). 


(y}  Halden  v.  Glasscock,  5  B.  & 
0.  390,  S.  C.8D.&  E.  151 ;  Teas- 
dale  v.  Atkins,  cited  Tidd's  Pr. 
826,  9th  ed. 

(z)  See  the  cases  as  to  enlarge- 
ment under  the  statute  of  W.  IV., 
now  repealed.  Potter  v.  New- 
man, 2  C.  M.  &  E.  742  ;  Burley  v. 
Stephens,  1  M.  &  W.  156 ;  Doe  d. 
Jones  v.  Powell,  7  Dowl.  539 ; 
Denton  v.  Strong,  L.  E.  9  Q.  B. 
117  ;  Johnson  v.  Collie,  24  L.  J. 
Q.  B.  64;  Gaffneyv.  Ellen,  12 
IT.  C.  L.  Eep.  App.  xxv. 

(a)  Hall  v.  Eouse,  4  M.  &  W. 
24,  per  Parke,  B.,  26;  Parberry 


v.  Newnham,  7  M.  &  W.  378; 
Leslie  v.  Eichardson,  6  0.  B.  378 ; 
Bowen  v.  Williams,  3  Ex.  93. 

(6)  Parkes  v.  Smith,  15  Q.  B. 
297. 

(c)  Browne  v.  Collyer,  2  L.  M. 
&  P.  470,  S.  C.  20  L.  J.  Q.  B.  426 ; 
Ward  v .  The  Secretary  at  War,  32 
L.  J.  Q.  B.  53 ;  May  v.  Harcourt, 
13  Q.  B.  D.  688. 

(tZ)  Lord  v.  Lee,  9  B.  &  S.  269, 
S.  C.  37  L.  J.  Q.  B.  121 ;  L.  E.  3 
Q.  B.  404  See  Warner  v.  Powell, 
L.  E.  3  Eq.  Gas.  261. 

(e)  Lambert  v.  Hutchinson,  2 
M.  &  G.  858 ;  2  Tidd,  859. 
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A  rule  or  order  to  enlarge  the  time  will  not  be  granted  ex      PAET  II. 
parte,  without  affording  the  opposite  party  opportunity  to 


show  cause  against  it(/).      Nor  will  it  be  granted  as  of 
course.     Where  a  long  time,  such  as  two  or  three  years,  has  granted  ex 
elapsed  since  anything  has  been  done  in  the  reference  it  will 
be  refused  (<?). 

Where  the  appointment  of  an  umpire  was  not  clearly  good,  Enlargement 
Crompton,  J.,  enlarged  the  time  quantum  valeat,  leaving  the  Valeat. 
objection  to  the  validity  of  the  appointment  open  (h}. 

Where  it  appeared  that  the  cause  had  been  referred  by  Drawing  up 
order  of  Nisi  Prius,  and  that  the  order  had  been  made  a  rule  ^ 
of  court,  it  was  held  sufficient  to  draw  up  the  rule  nisi  for 
the  enlargement  on  reading  the  affidavits  and  order  of  Nisi 
Prius.     It  was  not  necessary  for  it  to  be  drawn  up  on  reading 
the  rule  making  the  order  of  reference  a  rule  of  court  (/). 

Entitling  the  order  as  in  a  cause  in  court  where  the  refer-  Order  with 
ence  is  not  in  a  cause,  but  by  agreement,  is  an  immaterial  w 
error,  and  will  be  rejected  as  surplusage  (&). 

Power  was  given  by  the  Common  Law  Procedure  Act,  Enlargement 
1854  (17  &  18  Viet.  c.  125),  s.  15,  for  any  judge  for  good  cause  under 
cause  to  enlarge  the  term  for  making  an  award.     But  this  is  S0"11^. Law 
now  repealed.     The  cases  on  this  act  are  specified  in  the  Act,  I85i. 
note  (/). 

The  court  has  no  power  of  enlarging  the  umpire's  time  for  Under  Public 
making  an  award  under  the  Public  Health  Act,  1875  (38  &  39  l 
Viet.  c.  55),  beyond  the  period  limited  by  that  act  (m). 

iv.  Enlargement  of  time  by  a  court  of  equity."] — Where  a  statutes 
submission  by  agreement  had  been  made  an  order  in  Chancery, 
it  was  held  that  a  court  of  equity  had  power  to  enlarge  the 
time  under  3  &  4  W.  IV.  c.  42,  s.  39,  and  the  Common 
Law  Procedure  Act,  1854  (n).  The  Arbitration  Act,  1889, 
defines  "  court "  as  "  Her  Majesty's  High  Court  of  Justice." 

(/)  Clarke  v.  Stockon,  5  Dowl.  (/)  Burdon,  Re,  27  L.  J.  C.  P. 

32  ;  3  Scott,  90.  250 ;  Kellott  v.  Local  Board  of 

(</)  Lambert  v.  Hutchinson,  2  Health  of  Tranmero,  34  L.  J. 

M.  &  G.  858 ;  Andrews  v.  Eaton,  Q.  B.  87  ;  Warburton  v.  Hasling- 

7  Ex.  221.  den,  48  L.  J.  Q.  B.  D.  451. 

(A)  Johnson  v.  Collie,  24  L.  J.  (m)  Mackenzie  v.  Ascot  Gas  Co., 

<1.  H.  64.  In  re,  17  Q.  B.D.  114.  See,  as  to 

(i)  Browne  v.  Collyer,  20  L.  J.  umpire's  time,  Yoadon  L.  B.  v. 

<i.  M.  426.  Yoadon  W.  W.  Co.,  41  ( 'h.  I  >.  52. 

(fc)  Oldfield  v.  Trice,  6  C.  B.  (n)  Warner  v.  Powell,  L.  B.  3 

53<>.  Eq.Cas.  261.  See,  however,  Hall 

v.  Ellis,  9  Sim.  530. 
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PAET  II. 
CH.  m.  s.  2. 

Time  prac- 
tically en- 
larged in 
equity. 


Lands  Clauses 
Act. 


In  some  instances,  where  by  the  misconduct  of  a  party  to 
the  submission  the  arbitrators  have  been  unable  to  perform 
their  duty  within  the  time  limited,  as  where  the  seller  pre- 
vented them  from  entering  upon  lands  to  value  them  pursuant 
to  a  contract  for  sale  at  a  price  to  be  fixed  by  arbitration, 
equity  has  practically  enlarged  the  time,  by  directing  the 
arbitrators  to  make  their  award  notwithstanding  the  time 
had  expired,  and  by  enforcing  a  specific  performance  against 
him  according  to  their  valuation  (0). 

A  submission  to  arbitration  under  the  Lands  Clauses  Con- 
solidation Act,  1845,  having  been  made  a  rule  of  Chancery, 
and  the  award  having  been  remitted  to  the  umpire,  that  court 
held  that  it  had  power  to  enlarge  the  time  for  making  the 
award  under  the  Common  Law  Procedure  Act,  1854  (p). 


SECTION  III. 


OF  REVOKING  THE  ARBITRATOR  S  AUTHORITY. 

PAET  II.           i.  Revocation  by  common  law  at  the  trill  of  a  party. ,] — At 

'  common  law  the  authority  of  the  arbitrator  might  at  any 

At  common      time  Def0re  the  award  was  made  have  been  revoked  at  the 

law  submis-  ... 

sion  revocable  pleasure    of    any  party  to  the    submission  (j),  whether  the 
aW  submission  was  by  agreement  in  writing  (r),  by  bond  (s),  or 

deed  (t),  by  judge's  order  (ti),  by  order  of  Nisi  Prius  (#),  or 
by  rule  of  court  (y),  and  notwithstanding  it  was  made  irre- 
vocable by  the  express  words  of  the  submission,  for  nothing 
under  a  legislative  power  could  make  that  irrevocable  which 
was  in  its  nature  revocable,  for  the  arbitrator  being  con- 
stituted and  put  in  the  place  of  the  parties  by  their  consent 


(o)  Morse  v.  Merest,  6  Madd.  26. 
See  Dimsdale  v.  Kobertson,  2  Jones 
&  Latouche,  58. 

(p)  Dare  Valley  Kail.  Co.,  In 
re,  L.  K.  4  Ch.  App.  554. 

(7)  Bac.  Ab.  Arb.  B. ;  Green  v. 
Pole,  6  Bing.  443 ;  Com.  Dig.  Arb. 
D.  5. 

(r)  Newgate  v.  Degelder,  2  Keb. 
10,  20,  24. 


(s)  Milne  v.  Gratrix,  7  East, 
607. 

(<)  Warburton  v.  Storr,  4  B.  & 
C.  103. 

(«)  Aston  v.  George,  2  B.  &  A. 
395 ;  Greenwood  v.  Misdale,  1 
M'Lel.  &  Y.  276. 

(x)  Green  v.  Pole,  6  Bing.  443. 
Ibid. 
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to  act  for  them,  could  no  longer  act  than  he  had  such  con- 
sent, and  an  award  made  subsequent  to  revocation  was  a 
nullity  (z) . 

Even  where  one  arbitrator  had  been,  under  sect.  13  of  the 
Common  Law  Procedure  Act,  1854,  appointed  to  act  alone  in 
consequence  of  the  failure  of  the  other  party  to  appoint  his 
arbitrator,  it  was  held  that  the  statute  did  not  make  the 
appointment  irrevocable,  but  that  the  party  who  had  failed  to 
appoint  might  revoke  the  statutable  power  (a) . 

Either  party  could  revoke  the  submission,  and  if  there  were 
several  plaintiffs  or  several  defendants,  any  one  of  them 
could,  it  seems,  by  revoking  the  authority  of  the  arbitrator, 
render  the  submission  void  as  to  all,  even  against  the  will 
of  his  co-plaintiffs  or .  co-defendants  (b).  This,  indeed,  has 
been  doubted  in  works  of  great  authority  (c).  In  equity, 
where  defendants  often  have  different  interests,  the  revocation 
by  one  defendant  may  annul  the  submission  (of). 

It  is  to  be  noted  that  even  before  the  Arbitration  Act,  a 
general  clause  in  a  partnership  deed,  that  any  disputes  which 
might  arise  should  be  settled  by  an  arbitrator  to  be  agreed 
upon,  was  not  revocable  at  will  like  an  actual  reference  to 
a  particular  arbitrator  (c)  ;  but  where  the  arbitrators  were 
named  their  authority  was  revocable  (/).  Now  the  powers 
of  arbitrators  under  a  "  submission  "  cannot,  it  seems,  be  re- 
voked without  leave  of  court  (y) . 


PAST  II. 
CH.  m.  s.  3. 


Arbitrator 
appointed  to 
act  alone. 


One  of  many 
parties  re- 
voking1 sub- 
mission as  to 
all. 


Arbitration 
clause  not 
revocable. 


It  was  not  quite  clear  whether,  when  the  submission  was  Whether  ro- 
under seal,  the  revocation  must  have  been  under  seal  also, 
though  the  more  general  opinion  seems  to  be  that  a  revoca- 
tion under  seal  was  necessary  (A) . 


need  be  by 
deed. 


(2)  Bac.  Ab.  Arb.  B. ;  Hide  v. 
Petit,  1  Cas.  in  Chanc.  185,  S.  C. 
2  Freem.  133 ;  Marsh  v.  Bulteel,  5 
B.  &  A.  507,  S.  C.  1  D.  &  B.  106. 

(a)  Fraser  v.  Ehrensperger,  12 
Q.  B.  I).  310. 

(6)  Com.  Dig.  Arb.  D.  5  ;  Eollo, 
Ab.  Authority,  D.  1,  2,  p.  331  ; 
Vin.  Ab.  Authority,  H.  1,  2. 

(c)  Bac.  Ab.  Arb.  B. ;  West's 
Symb.  Part  II.  tit.  Compromise, 
s.  42;  Wilde  v.  Vinor,  1  Brownl. 
62. 

(d)  Haggett  v.  Welsh,   1    Sim. 
134. 


(e)  Piercy  v.  Young,  14  Ch.  D. 
200  ;  Christie  v.  Noble,  14  Ch.  D. 
203,  notes;  Moffatt  v.  Cornelius, 
26  W.  E.  914. 

(/)  Deutsche  Springstoff ,  &c.  v. 
Briscoe,  20  Q.  B.  D.  177. 

(g)  Smith  v.  Nelson,  59  L.  J. 
Q.  B.  D.  533,  S.  C.  25  Q.  B.  D. 
545. 

(h)  Vynior's  case,  8  Coke,  Eep. 
81  b;  Wildo  v,  Vinor,  1  Brown  I. 
62 ;  E.  v.  Wait,  1  Bing.  121  ;  Fitx- 
herbert,  Ab.  Arb.  22;  West's 
Symb.  Part  II.  tit.  Compromise, 
s.  42. 
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PAET  II. 

CH.  III.  S.  3. 


Revoking  an 
order  of  Nisi 
Prius. 


Notice  of 
revocation  to 
arbitrator. 


Revocation 
breach  of 
submission. 


Submission, 
when  made 
rule  of  court 
after  revo- 
cation. 


Action  for 
damages  for 
revocation. 


There  is,  however,  one  decided  authority  that  a  parol  pro- 
hibition to  the  arbitrator's  further  proceeding  in  the  refer- 
ence was  a  full  repeal  of  the  authority  conferred  on  him  by 
the  arbitration  bond  (/). 

To  revoke  a  Nisi  Prius  order  of  reference,  while  it  was 
revocable  by  act  of  a  party,  a  writing  not  under  seal  was 
sufficient  (A-) . 

From  the  marginal  note  of  the  case  last  cited  (/),  it  would 
seem  that  the  courts  were  of  opinion  that  a  revocation  signed 
by  the  attorney  acting  for  a  party  was  sufficient. 

In  order,  however,  to  make  a  revocation  by  act  of  party 
complete,  notice  of  it  must  be  given  to  the  arbitrator,  or  his 
authority  will  not  be  determined ;  but  when  the  revocation 
is  by  marriage  or  death,  no  notice  of  the  revocation  is  neces- 
sary (m). 

The  act  of  revocation,  however,  we  have  previously  (a] 
seen,  is  a  breach  of  the  submission.  The  revocation  of  the 
submission  after  it  had  been  made  a  rule  of  court  was  a  con- 
tempt, and  an  attachment  would  issue  (o),  or  an  action  would 
lie  (p),  against  the  party  revoking. 

A  submission  under  the  statute  the  9  &  10  "W.  III.  c.  15, 
could  not  properly  have  been  made  a  rule  of  court  after  revo- 
cation, and  if  it  were,  it  would  have  been  set  aside ;  for  when 
the  submission  was  gone,  there  was  nothing  to  make  a  rule 
of  court ;  though  a  submission  by  judge's  order  not  being 
dependent  on  the  statute  might  have  been  made  a  rule  after 
revocation  to  enforce  the  other  terms  of  the  order  (q) . 

Where  the  submission  was  one  that  could  not  be  made  a 
rule  of  court,  the  only  remedy  was  by  action  for  breach  of 
the  bond  (r),  covenant  (.s),  or  agreement  (£),  to  refer,  for  the 


(?)  Barker  v.  Lees,  2  Keb.  64. 
(A-)  Doe  d.  Turnbull  v.  Brown, 

5  B.  &  C.  384 ;  E.  v.  BardeU,  5  A. 

6  E.  619. 

(?)  E.  v.  BardeU,  5  A.  &  E.  619. 

(TO)  Marsh,  v.  Bulteel,  5  B.  &  A. 
507 ;  Yynior's  case,  8  Coke,  Eep. 
81  b ;  Com.  Dig.  Arb.  D.  5  ;  Vin. 
Ab.  Authority,  E.  3,  4 ;  Blundell 
v.  Brettargh,  17  Yes.  232. 

(H)  See  P.  I.  ch.  3,  s.  8,  p.  106, 
as  to  enforcing  the  submission. 

(o)  Haggett  v.  "Welsh,   1  Sim. 


134;  Green  v.  Pole,  6  Bing.  443; 
Milne  v.  Gratrix,  7  East,  607. 

(^>)  Skee  v.  Coxon,  10  B.  &  C. 
483. 

(<?)  Aston  v.  George,  2  B.  &  A. 
395 ;  King  v.  Joseph,  5  Taunt. 
452. 

(r]  Noble  v.  Harris,  3  Keb.  745. 

(s]  King  v.  Joseph,  5  Taunt. 
452. 

(£)  Newgate  v.  Degelder,  2  Keb. 
10,  20,  24  ;  Skee  v.  Coxon,  10  B.  & 
C. 483. 
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revocation   is   a   breach  of  the  promise   to  "perform  "  the      P^KT  II. 
award,  although  the  usual  words  "  to  stand  to  and  abide  by  " 


the  award  are  omitted  («).  The  costs  already  incurred  in  the 
reference  might  be  recovered  as  damages.  In  such  an  action 
it  was  sufficient  to  allege  that  the  defendant  by  a  certain 
deed  revoked  the  arbitrator's  authority.  The  pleadings  need 
not  have  averred  any  notice  to  the  arbitrator,  as  that  was 
implied  in  the  word  revoke,  since  the  revocation  was  not 
complete  without  notice  (x). 

The  defendant  might  plead  in  answer  that  he  was  justified  Justification 
in  revoking  the  submission,  and  if  he  could  show  that  he  had 
good  grounds  for  the  proceeding,  judgment  would  have  been 
given  in  his  favour.     If  he  had  discovered  that  the  arbitrator  Misconduct  of 
or  the  opposite  party  had  grossly  misconducted  themselves, 
that  would  amount  to  a  defence,  for  it  would  be  hard  that  he 
should  have  had  to  pay  them  damages  for  depriving  them  of 
a  power  which  they  had  abused  (//).    So  when  the  bankruptcy  Bankruptcy 
of  a  party  to  the  submission  will  prevent  the  other  party  from 
reaping  any  benefit  from  the  award,  supposing  it  to  be  made 
in  his  favour,  that  will  generally  excuse  the  latter  for  revok- 
ing the  authority  and  incurring  no  further  expense  in  the 
reference  (z).      So  in  action  of  covenant  against  a  woman  Marriage  by 
and  her  husband,  alleging  a  covenant  of  the  female  defendant, 
when  sole,  to  abide  by  and  perform  an  award,  and  laying  as 
a  breach  that  the  female  defendant  had  revoked  the  authority 
of  the  arbitrators  by  marriage,  it  is  open  for  the  defendants 
to  plead  that  the  marriage  took  place  with  the  consent  of  the 
plaintiff  (a). 

There  is,  it  seems,  no  instance  of  the  courts  of  law  inter-  Court  will  not 
fering  to  restrain  an  arbitrator  from  making  an  award  after  trator"1 
revocation.     Though  the  award  might  be  a  nullity,  the  courts 
of  law  disclaimed  the  power  of  preventing  him  making  it  (i). 

ii.  Revocation  by  leave  of  the  court.'] — The  arbitrary  power  No  revocation 

without  leavo 
of  court,  &o. 

(u)  Warburton  v.  Storr,  4  B.  &      &  P.  765. 

C.  103 ;  Brown  v.  Tanner,  1  0.  &  (z)  Marsh  v.  Wood,  9  B.  &  C. 
P.  651.  659. 

(x)  Marsh  v.  Bultool,  5  B.  &  A.          (a)  Charnloy  v.  Winstanloy,  5 
507 ;  Vynior's  case,  8  Eep.  81  b.         East,  266. 

(y)  Brown  v.  Tanner,  1  C.  &  P.          (6)  E.  v.  Bardoll,  5  A.  &E.  619. 
651 ;  Stewart  v.  Williamson,  2  M. 
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PAET  II.      of  revocation  having  been  much  abused,  the  legislature  pro- 
en,  in.  s.  3.      .  the  3  &  4  w  jy  c>  42>  s  39j  «  that  the  power  and 


3  &  4  W. ,  IV.  authority  of  any  arbitrator  or  umpire  appointed  by  or  in 
pursuance  of  any  rule  of  court  or  judge's  order,  or  order  of 
Nisi  Prius,  in  any  action  now  brought,  or  which  shall  be 
hereafter  brought,  or  by  or  in  pursuance  of  any  submission  to 
reference  containing  an  agreement  that  such  submission  shall 
be  made  a  rule  of  any  of  his  Majesty's  courts  of  record, 
shall  not  be  revocable  by  any  party  to  such  reference  without 
the  leave  of  the  court  by  which  such  rule  or  order  shall  be 
made,  or  which  shall  be  mentioned  in  such  submission,  or  by 
leave  of  a  judge ;  and  the  arbitrator  or  umpire  shall  and 
may  and  is  hereby  required  to  proceed  with  the  reference, 
notwithstanding  any  such  revocation,  and  to  make  such 
award,  although  the  person  making  such  revocation  shall 
not  afterwards  attend  the  reference,"  &c.  (c). 

Arbitration  This  section  is  now  repealed  by  the  Arbitration  Act, 
(52  &  53  Viet.  1889,  but  all  that  the  new  act  substitutes  for  its  plain 
c.  49),  enactments  is  by  sect.  1,  that  a  submission  on  a  reference  by 

submission  •  . 

irrevocable  consent  out  oi  court  shall  be  irrevocable,  except  by  leave  or 
without  leave.  ^e  court  or  a  judge,  unless  a  contrary  intention  is  expressed 
therein.  Nothing  is  directly  enacted  as  to  references  by 
consent  by  order  of  court  being  irrevocable :  but  when  the 
order  is  made  under  the  powers  of  sect.  14  as  to  the  cause 
only  and  not  as  to  the  cause  and  all  matters  in  difference 
which  cannot  be  referred  under  sect.  14,  but  only  under  the 
common  law  power  of  the  court,  it  may  perhaps  be  held  that 
the  order  is  sufficient  to  prevent  parties  withdrawing  their 
consent  (d) . 

Bight  to  re-  To  deprive  a  party  of  his  common  law  power  of  revocation, 
voke  formerly  fae  parties  must  either  have  consented  to  a  rule  of  court, 

unless  sub-  ••••**• 

mission  judge's  order,  or  order  of  Nisi  Pnus  in  an  action,  or  the 

statute  of  submission  must  have  contained  an  agreement  for  making  it 
w- IV-  a  rule  of  "  one  of  his  Majesty's  courts  of  record :"  this 

latter  being   a  reference  to   the   statute   9  &  10  "W.  III. 

c.  15  (e). 

(c)  The  Irish  Act  (3  &  4  Viet.          (e)  E.  v.  Bardell,  5  A.  &E.  619, 
c.  103),  s.  63,  has  like  provisions.  S.  C.  sub  nom.  E.  v.  Shillibeer,  5 

(d)  Darlington  Wagon,  &c.  Co.  Dowl.  238 ;  Woodcroft  v.  Jones, 
v.  Harding,  (1891)  1  Q.  B.  245.  In  re,  9  Dowl.  538. 
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Vice- Chancellor  Shadwell,  long  before  the  Judicature  Acts,      PAET  II. 
stated  that  the  provisions  respecting  arbitration  in  the  act  of  . 


W.  IY.  applied  only  to  courts  of  law  (/).     If  this  were  so,  Not  apply  to 

,..•-•  .  .  .  .  submission  by 

a  submission  by  order  of  equity  made  in  a  suit  remained  order  of 
revocable.     But  a  submission  by  agreement  made  an  order  j^1™  g^™*" 
of  Chancery  under  the  statute  of  W.  III.  seems  to  have  been 
within  the  pale  of  the  enactment  (#). 

As  the  whole  section  of  the  statute  of  W.  IY.  was  framed  Or  to  indict- 
to  apply  to  civil  actions  only,  it  did  not  affect  the  right  to 
revoke,  where  an  indictment  and  all  matters  in  difference  had 
been  referred  by  order  of  Nisi  Prius  (h). 

Where  a  submission  by  agreement  in  writing  did  not  con-  Effect  of 


tain  a  clause  for  making  it  a  rule  of  court,  the  submission  ^ 


remained  revocable  at  the  will  of  either  party  until  the  award  -A-0*-  1854,  the 
was  made,  notwithstanding  that  the  agreement  might  have  c.  125. 
been  made  a  rule  of  court  under  the  17th  section  of  the 
Common  Law  Procedure  Act  (/).     A  submission  was  held 
to  have  contained  a  clause  that  it  should  be  made  a  rule  of 
court  where  it  stated  that  the  provisions  of  the  Common  Law 
Procedure  Act  were  embodied  in  it  (/). 

The  statute  3  &  4  W.  IY.  c.  42,  s.  39,  did  not  apply  until  Arbitrator's 
the  submission  was  complete,  and  the  arbitrators  had  authority 
to  act  unclogged  by  any  condition  precedent.  For  if  each 
of  two  persons  named  an  arbitrator,  but  stipulated  in  their 
submission  that  the  two  arbitrators  should  select  an  umpire 
before  they  commenced  proceedings,  the  submission  seems  to 
have  been  revocable  until  the  condition  precedent  of  fixing 
upon  an  umpire  had  been  performed  (A-)  . 

The  application  for  leave  to  revoke  the  submission  must  Court  no 
have  been  made  before  the  award  was  executed  (I)  .  award  made. 

It  would  not  be  granted  ex  parte.     If  it  were  so  granted  Nor  on  ex 
inadvertently,  it  seems  it  would  be  set  aside  as  a  nullity, 

(/)  Hall  v.  Ellis,  9  Sim.  530.  Lyne,  38  L.  J.  Ch.  278;  Thomp- 

(g}  Warner  v.  Powell,  L.  E.  3  son  v.  Anderson,  L.  E.  9  Eq.  Gas. 

Eq.  Cas.  261.  523  ;  Eouse  v.  Meier,  L.  E.  6  C.  P. 

I/O  E.  v.  Bardell,  5  A.  &E.  619,  212,  S.  C.  45  L.  J.  C.  P.  106. 

S.  0.  sub  nom.  E.  v.  Shillibeor,  5  (j)  Mitchell    v.    Governor    of 

Dowl.  238  ;   Woodcroft  v.  Jones,  Ceylon,  21  Q.  13.  D.  408. 

In  re,  9  Dowl.  538;  E.  v.  Hardey,  (&)  Bright  v.  Durnell,  4  Dowl. 

14  Q.  B.  529.  750. 

(i]  Mills  v.  Bayley,  1  1  W.  E.  (/)  Phipps  v.  Ingram,  3  Dowl. 

598,  S.  C.  2  H.  &  C.  36;  Drury  v.  009. 
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PAET  II. 

CH.  III.  S.  3. 


When  leave 
to  revoke  will 
be  granted. 


Matter 
pending  in 
Chancerv. 


Arbitration 
clause  part  of 
contract  not 
revocable. 


Arbitrator 
admitting 
evidence 
objected  to. 


for  each  party,  according  to  the  construction  put  upon  the 
statute,  was  entitled  to  be  heard  before  any  order  for  leave 
to  revoke  was  made  either  by  a  judge  or  by  the  court  (ni). 

In  order  to  prevent  a  recurrence  of  the  old  evils,  it  was 
intimated  from  the  bench  that  the  discretion  of  the  court 
in  allowing  a  revocation  under  the  Statute  of  W.  IV.,  would 
be  exercised  in  the  most  sparing  and  cautious  manner  (n) . 

The  inconvenience  of  having  the  same  matters  pending 
before  the  two  tribunals  of  Chancery  and  of  the  arbitrator 
at  the  same  time,  was  held  an  insufficient  ground  for  revoca- 
tion, when  the  inconvenience  was  caused  by  the  act  of  the 
party  who  applied  for  leave  to  revoke,  in  filing  a  bill  in 
Chancery  respecting  the  subject  of  the  arbitration,  and  who 
did  not  suggest  that  there  had  been  any  misconduct  on  the 
part  of  the  opposite  party  or  of  the  arbitrator  (0). 

The  tenants  of  two  adjoining  houses  referred  an  action 
respecting  a  party  wall,  and  also  a  Chancery  suit.  It  was 
held,  that  the  refusal  of  the  landlord  of  both  the  tenants, 
who  was  also  a  party  to  the  Chancery  suit,  to  become  a 
party  to  the  reference  was  no  ground  for  allowing  a 
revocation  (/?). 

Where  a  contract  for  the  purchase  of  wheat  contained  a 
clause  that  if  any  disputes  arose  they  should  be  referred  to 
two  corn  factors,  and  a  question  of  law  arose,  the  court  refused 
to  allow  a  revocation,  saying  that  the  arbitration  clause 
formed  part  of  the  consideration  for  the  contract  of  the  parties 
which  the  court  could  not  alter,  and  was  meant  to  cover 
questions  of  law  as  well  as  of  fact  (<?).  We  have  previously 
seen  that  an  arbitration  clause  is  not  revocable  at  the  will  of 
a  party  (r). 

An  order  of  reference  gave  the  arbitrator  the  same  power 
as  a  judge  at  Nisi  Prius  to  decide  on  the  admissibility  of 
evidence,  and  to  reserve  points  of  law  for  the  opinion  of  the 
court.  It  was  also  expressly  stipulated  by  the  defendant 
that  he  should  retain  the  power  of  objecting  to  the  admission 

(m)  Clarke  v.  Stocken,  5  Dowl.  (p)  Wilson  v.  Morrell,  15  C.  B. 

32.    '  720. 

(n)  Scott  v.  Van  Sandau,  1  Q.  B.  (q)  Forwood  v.  Watney,  49  L.  J. 

102.  Com.  Law,  447. 

(o)  Woodcroftv.  Jones,  In  re,  9  (r}  See  ante,  p.  153. 
Dowl.  538. 
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in  evidence  before  the  arbitrator  of  certain  depositions.    These      PAET  II. 

being  tendered  in  evidence  by  the  plaintiff,  and  objected  to       ' 

by  the   defendant,   were   received  by  the   arbitrator,   who, 

though  inclined  to  think  some   of  the  objections   good,  re- 

fused to  decide  at  once  on  their  validity,  but  offered  to  state 

on  his  award,  not  every  objection,  but  every  material  objection, 

to  their  reception.     The  defendant  on  this  applied  for  leave 

to  revoke  his  submission,  on  the  ground  that  the  reception  of 

the  evidence  would  render  many  additional  meetings  requisite, 

and  that,  although  the  award  might  ultimately  be  set  aside, 

yet,  according  to  the  practice,  he  would  probably  not  recover 

his  costs  of  the  reference.     These  reasons  were,  however,  held 

inadequate,  and  the  leave  to  revoke  was  refused  (s). 

Where,  after  a  reference,  the  plaintiff  wished  to  increase 
the  amount  of  one  item  in  his  particulars  of  demand,  and 
obtained  a  judge's  order  to  permit  such  amendment,  the 
Court  of  Exchequer,  thinking  the  judge's  order  invalid, 
allowed  the  plaintiff  to  elect,  whether  he  would  abandon  the 
reference,  or  go  on  with  it  on  his  old  particulars  (t)  . 

In  one  case  the  court  made  absolute  a  rule  for  revoking  the  Judgment 
submission,  unless  the  plaintiff  would  permit  the  defendant,  after  refe- 


an  executor,  to  plead  a  judgment  recovered  pending  the 
reference  by  way  of  a  plea  puis  darrein  continuance  before 
the  arbitrator,  leaving,  however,  the  effect  of  such  a  plea  to 
the  consideration  of  the  latter  («). 

The  Court  of  Exchequer  in  one  case  intimated,  that  if  an  Arbitrator 
arbitrator,  to  whom  an  action  of  debt  is  referred,  received  {^ 
evidence  of  a  claim  for  damages  for  breach  of  a  covenant, 
as  recoverable  in  the  action,  notwithstanding  that  the  de- 
fendant objected  that  such  damages  are  not  claimable  as  a 
debt,  the  defendant  might  properly  apply  for  leave  to  revoke, 
since  the  award  would  be  conclusive  against  him  that  it  was  a 
debt  (a?). 

If  one  party  become  bankrupt,  the  other  might  probably  Bankruptcy. 
obtain  leave  to  revoke  the  submission  (y)  . 

If  an  arbitrator  behind  the  back  of  a  party  receive  evidence  Arbitrator 
against  him,  the  evil  is  not  cured  by  the  arbitrator  informing 

(s)  Scott  v.  Van  Sandau,  1  Q.  B.          (03)  Faviel  v.  Eastern  Counties 

102.  Bail.  Co.,  2  Ex.  344. 
m  Morgan  v.  Tarte,  11  Ex.  82.          (y)  Gaffney  v.  Killen,  12  IT.  C. 

(«)  Alder  ?'.  Park,  5  Bowl.  16.  L.  Rep.  App.  xxv. 
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HIII  s3     kim  of  it,  and  offering  to  rehear  the  witness  in  his  presence  ; 


but  the  party  may  decline  to  accede  to  the  proposition,  and 
back.  m&y  properly  apply  to  have  the  arbitration  stopped,  for  he 

cannot  tell  what  impression  what   the  witness  has  already 

said  may  have  made,  and  cannot  feel  sure  that  what  he  might 

afterwards  say  would  remove  it  (z). 

Corruption.  Corruption  in  an  arbitrator  (a),  or  a  discovery  that  an 
appointed  umpire  has  improperly  been  appointed  by  lot,  is  a  good 
by  lot.  ground  for  revoking  the  submission  (b)  . 

Arbitrator  If   each  party  appoint  an  arbitrator,  but  one  arbitrator 

actUSn  will  not  act,  and  the  party  appointing  him  will  not  appoint 

another,  the  other  party  may  apply  to  revoke  the  submis- 

sion (c). 

Rule  dis-  Though  the  court  be  of  opinion  that  an  arbitrator  has 

arbitrator  will  wrongly  rejected  admissible  evidence,  and  that  therefore  the 


of  court*0*101*  aPplication  for  leave  to  revoke  was  a  proper  one,  it  will 
nevertheless  discharge  the  rule,  and  permit  the  reference  to 
go  on,  if  it  be  satisfied  that  on  hearing  the  opinion  of  the 
court  the  arbitrator  will  receive  the  evidence  which  he  has 
rejected'  before,  for  it  is  discretionary  with  the  court  to  grant 
or  refuse  the  rule  (d). 

Court  has  f^g  matter  is  one  entirely  for  the  discretion  of  the  court. 

discretion.  . 

In  one  case  involving  very  large  pecuniary  interests,  the 
House  of  Lords,  thinking  it  right  that  the  arbitrator  should 
be  compelled  to  state  a  case  concerning  certain  evidence 
received  by  him,  gave  leave  to  revoke  unless  the  parties 
agreed  that  the  arbitrator  should  state  a  case  (e).  In  a 
subsequent  instance,  where  the  arbitrator  had  by  the  submis- 
sion power  to  decide  the  question  of  liability  before  assessing 
the  damages,  he  orally  decided  on  the  liability  in  a  manner 
which  the  defendant  thought  contrary  to  law,  and  rejected 
certain  evidence.  The  defendant  thereupon  asked  for  leave 
to  revoke.  The  court,  treating  the  decision  in  the  case  just 
above  cited  (/)  as  an  act  of  discretion  and  not  a  decision  of 

(z)  Drew  v.  Drew,  H.  L.  March  (d)  Hart  v.  Duke,  32  L.  J.  Q.  B. 

8,  1855.  55  ;  Eobinson  v.  Davies,  5  Q.  B.  D. 

(a)  Drewv.  Leburn,  2  Macq.  1.  26. 

(6)  The  European  and  American  (e)  East  and  West  India  Docks  v. 

Steam  Shipping  Co.  v.  Croskey  ,  29  Kirk  and  Eandall,  1  2  App.  Ca.  738. 

L.  J.  C.  P.  155,  S.  C.  8  C.  B.  N.  S.  (/)  James  v.  James,  23  Q.  B. 

397.  D.  12,  on  appeal  from  22  Q.  B.  D. 

(c)  Cooper  v.  Shuttleworth,  25  669.  See  Sims  v.  Lenders,  3  Times 

L.  J.  Ex.  114.  L.  E.  428. 
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law,  refused  even  to  consider  the  legal  questions  as  they  had      PAET  II. 
been  left  to  the  arbitrator,  and  rejected  the  application  for  _  '  m'  s' 
leave  to  revoke. 

A  submission  by  order  of  a  judge  of  a  county  court  is  Submission 

it      i          -,i  L  ,    i  ,        .  ,1       by  order  of 

not  "revocable  by  either  party,  except  by  consent  of  the  county  court 

judge  "(</).  From  this  section  it  would  seem  that  with  such 
consent  either  party  might  revoke  it,  notwithstanding  the 
other  wished  the  reference  to  proceed. 

The  proviso,  however,  which  contains  a  clause  that  the 
judge  "  may,  with  the  consent  of  both  parties  aforesaid,  re- 
voke the  reference,"  must  be  noticed.  The  ordinary  con- 
struction of  the  sentences  would  imply  that  this  clause  applied 
only  in  oase  of  proceedings  after  the  award  was  made  ;  but 
after  the  award  is  made  there  is  no  longer  anything  to 
revoke  :  the  arbitrator's  power  is  gone.  If  the  clause  is  to 
be  considered  as  generally  applicable,  it  would  seem  in  some 
measure  to  militate  from  the  construction  put  on  the  first 
part  of  the  section. 

On  a  reference  under  the  Lands  Clauses  Consolidation  Act,  Submission 
1845  (ti),  the  Railways  Clauses  Consolidation  Act,  1845  (a),  Lands,  Rail- 


and  the  Companies  Clauses  Consolidation  Act,  1845  (A-),  each 

party,  on  the  request  of  the  other,  shall  nominate  and  appoint  Clauses  Acts 

an  arbitrator  in  the  manner  prescribed  in  the  several  acts;  n 

and   after   any   such   appointment   shall    have   been   made, 

neither  party  shall  have  power  to  revoke  the  same  without 

the  consent  of  the  other. 

Under  the  Railway  Companies  Arbitration  Act,  1859,  one  Railway 
company  having  appointed  an  arbitrator  cannot  revoke  the  ^{^^ion 
appointment  without  the  previous  consent  in  writing  of  the  Act,  1859. 
other  companies  under  their  common  seal  (/). 

Under  the  repealed  act  (3  &  4  W.  IV.  c.  42),  the  court  Arbitrator 
could  not,  it  seems,  give  leave  to  revoke  the  appointment  of  L^aKiovern- 
an  arbitrator  appointed  by  the  Local  Government  Board  (m)  .  ment  Board. 

in.  Revocation  in  equity  at  the  icill  of  a  party.!  —  A  sub-  Order  of 

.     .         ,  ,  .  -i  i  i      •     •        equity  re- 

mission  by  order  of  equity  was  as  revocable  as  a  submission  vocable. 


(</)  51  &  52  Viet.  c.  43,  s.  104.  (1)  22  &  23  Viet.  c.  59,  s.  11. 

See  Appendix  of  Statutes.  (TO)  Wakefield    Corporation    v. 

(h)  8  &  9  Viet.  c.  18,  s.  25.  Wakefiold  Guardians,  4  Times  L. 

U\   8  &  9  Viet.  c.  20,  s.  126.  R.  561. 
(A)  8  &  9  Viet.  c.  16,  s.  128. 
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Submission 
made  rule  not 
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Ireland. 


in  an  action  at  common  law,  and  the  same  consequences 
generally  followed  (n) . 

When  the  submission  was  revoked  without  just  and  reason- 
able grounds,  although  the  authority  of  the  arbitrators  was 
gone  at  law,  yet  a  court  of  equity  has  in  certain  cases  con- 
sidered the  agreement  containing  the  submission  as  in  some 
measure  subsisting,  and  refused  its  assistance  to  the  party  who 
had  so  improperly  revoked  (0) .  The  Court  of  Chancery  re- 
fused an  injunction  to  prevent  a  creditor  from  selling  lands 
which  had  been  conveyed  to  him  as  a  security  for  his  debt, 
on  the  terms  that  the  amount  of  the  debt  was  to  be  settled 
by  arbitration,  and  that  the  lands  were  not  to  be  sold  until 
two  months  after  the  award,  the  arbitrators  having,  in  fact, 
made  their  award,  though  after  the  debtor  who  was  the  appli- 
cant to  the  court  had  revoked  their  authority  (p).  Under 
a  like  persistence  of  the  arbitrators  in  making  an  award 
despite  of  a  revocation,  the  same  court  declined  to  grant  an 
injunction  to  prohibit  the  purchaser  from  taking  possession 
of  a  wharf  which  was  agreed  to  be  sold  at  a  price  to  be  fixed 
by  the  arbitrators  (<?) . 

The  following  case  cannot,  it  is  apprehended,  be  considered 
to  have  been  good  law  in  England.  On  a  motion  before  the 
Irish  Court  of  Chancery  to  set  aside  an  award  pursuant  to 
a  submission  made  an  order  of  Chancery,  under  the  Irish 
stat.  10  W.  III.  c.  14  (•;•),  on  the  ground  that  the  party 
moving  had  revoked  the  arbitrator's  authority  before  the 
award  was  executed,  the  court  refused  the  motion,  and  con- 
firmed the  award,  on  the  ground  that  after  the  submission 
was  made  an  order  of  court,  the  party  had  no  longer  any 
power  to  revoke  (s) . 


Bankruptcy 
no  revocation. 


iv.  Bankruptcy  no  revocation^ — The  bankruptcy  of  a  party, 
subsequent  to  a  reference,  will  not  of  itself  operate  as  a  revo- 


(»)  Haggett  v.  Welsh,  1  Sim. 
134;  Hide  v.  Petit,  1  Cas.  in 
Chanc.  185,  S.  C.  2  Freem.  133. 

(o)  Pope  v.  Lord  Duncannon,  9 
Sim.  177;  Hall  v.  Ellis,  9  Sim. 
530 ;  Warner  v.  Powell,  L.  E.  3 
Eq.  0.  261. 

(JB)  Harcourt  v.  Eamsbottom,  1 
Jac.  &  W.  505. 


(<?)  Pope  v.  Lord  Duncannon,  9 
Sim.  177. 

(r]  This  statute  is  identical  with 
the  English  Act,  9  &  10  W.  HI. 
c.  15. 

(s)  O'Suuivan  v.  Hutchins,  cited 
in  Bignold  v.  Springfield,  7  C.  & 
F.  85. 
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cation  of  the  submission,  and  the  trustee  in  bankruptcy  has      PART  II. 

,     .,  .  •.  CH.  in.  s.  3. 

no  power  to  revoke  it  (t). 

It  was  in  one  case  decided  that  the  bankruptcy  of  one  party 
justified  his  opponent  in  revoking  the  submission  (u).  And  it 
probably  would  now  be  considered  by  the  court  or  a  judge  as 
a  good  ground  for  allowing  a  revocation  (x). 

In  an  old  case,  where  the  arbitrator  stood  in  the  situation  Arbitrator  as 
of  a  stakeholder,  the  court  refused  to  set  aside  the  award, 
leaving  the  party  to  raise  the  question  in  a  more  solemn 
manner  ;  and  on  the  case  coming  on  again  in  another  form, 
held,  that  as  the  authority  of  the  arbitrator  was  there  coupled 
with  an  interest,  it  was  not  in  that  instance,  at  least,  revoked 
by  the  bankruptcy  (y).  The  court  has  enforced  an  award  Award 
against  a  bankrupt  by  attachment,  notwithstanding  his 
affidavit  that  the  bankruptcy  rendered  it  impossible  for  him 
to  perform  the  award,  by  depriving  him  of  the  property 
ordered  to  be  delivered  up  (z). 

The  case  of  insolvency  does  not  seem  to  differ  in  principle  Whether 

insolvency  a 

from  that  of  bankruptcy.  "Where  a  cause  had  been  referred  revocation. 
by  a  judge's  order,  and  the  plaintiff  had  been  discharged 
under  the  Insolvent  Debtors  Act  before  the  award  was  made, 
the  Court  of  Exchequer  refused  an  application  on  the  part  of 
the  assignee  to  set  aside  the  award  on  the  ground  of  the 
insolvency  operating  as  a  revocation.  The  court  refused  to 
decide  the  question  on  such  a  motion,  or  to  give  any  opinion 
on  the  effect  of  the  insolvency  («). 

v.  Revocation  by  marriage  of  female  party.  ~\  —  The  marriage  Marriage  of 
of  a  woman  who  is  party  to  a  submission  before  the  award  is 
made,  is  generally  a  countermand  of  the  arbitrator's  authority, 
for  marriage  was  a  civil  death  of  all  her  rights  (6),  and  it 

(t)  Edwards,  Ex  parte,  3  Mor.  (2)  Hemsworth  r.  Brian,  1  C.  B. 

Bank.  179  ;  Andrews  v  .  Palmer,  4  131  ;  E.  v.  Hemsworth,  3  C.  B. 

B.  &  A.  250;  Hemsworth  v.  Brian,  745  ;  Haswell  v.  Thorogood,  7  B. 
1  C.  B.  131  ;  Snook  v.  Hellyer,  2  &  C.  705. 

Chitt.  43.  (a)  Hobbs  v.  Ferrars,  8  Dowl. 

(u)  Marsh  v.  Wood,  9  B.  &  C.  779,  S.  C.  4  Jur.  825. 

659.  (6)  Charnley  v.  Winstanley,  5 

(x)  See  Gaffncy  v.  Killen,  12  Ir.  East,  266  ;  Bac.  Ab.  Arb.  B.  Baron 

C.  L.  Rep.  App.  xxv.  &  Feme,  E.  ;  Com.  Dig.  Arb.  D.  5  ; 
(y)  Taylor  v.   Shuttleworth,  8  M'Can  v.  O'FerraU,  8  C.  &  F.  30  ; 

Dowl.  281  ;  Tayler  v.  Marling,  2  Andrews  v.  Palmer,  4  B.  &  A.  250  ; 
M.  &  G.  55  ;  Snook  v.  Hellyer,  2  Saccum  v.  Norton,  2  Keb.  865, 
Chitt.  43.  877  ;  3  Keb.  9. 
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needs  not  notice  to  the  arbitrator  to  make  the  revocation  com- 
plete (c).  If  there  be  others  joined  "with  her  as  co-plaintiffs 
and  co-defendants  in  the  reference,  her  marriage  avoids  the 
submission  as  to  all  of  them  (rf) .  But  as  it  is  a  voluntary  act 
on  her  part,  it  is  a  breach  of  her  agreement  to  abide  by  and 
perform  the  award,  and  renders  her  and  her  husband  liable 
to  an  action  (e). 

Perhaps  these  propositions  may  have  to  be  modified  in 
certain  cases  by  the  Married  Women's  Property  Act,  1882  (/) . 

vi.  Revocation  by  the  refusal  to  act,  or  death  of  the  arbi- 
trator.^— This  ground  of  defeating  the  submission  will  be 
materially  diminished  by  the  provisions  of  the  Arbitration 
Act,  1889,  noticed  below.  A  change  in  the  character  of  the 
arbitrators  does  not  of  itself  effect  a  termination  of  their 
authority.  Where  arbitrators  were  made  by  order  of  Chancery 
commissioners  to  determine  the  controversy  between  the 
parties,  they  still  retained  the  authority  given  them  by  the 
submission  (g) . 

It  was  decided  in  equity,  by  Lord  Chancellor  Eldon,  that 
if  arbitrators  refused  to  proceed  with  a  suit  referred  to  them, 
the  suit  might  be  prosecuted  as  if  no  reference  had  been 
made ;  and  in  giving  judgment,  Lord  Eldon  put  it  on  the 
same  footing  as  a  case  where  one  of  the  arbitrators  had 
died  (A). 

When  there  were  two  arbitrators,  and  also  an  umpire,  who 
was  to  decide  in  case  of  their  disagreement,  and  no  time  was 
limited  for  making  the  award,  the  authority  of  the  arbitrators 
at  common  law  was  terminated  by  their  disagreement,  and 
that  of  the  umpire  commenced  (?'). 

Formerly  the  death  of  the  arbitrator  which  of  necessity  termi- 
nated his  powers,  defeated  the  submission,  and  opened  the  whole 
matter  (&).  The  latter  result  could,  however,  be  prevented 


(c)  Com.  Dig.  Arb.  D.  5;  "WTiite 
v.  Gifford,  Kolle,  Ab.  Auth.  E.  4, 
p.  331 ;  Via.  Ab.  Authority,  1,  3. 

(d)  Com.  Dig.  Arb.  D.  5;  White 
v.  Gifford,  Eolle,  Ab.  Auth..  E.  4, 
p.  331 ;  Bac.  Ab.  Baron  &  Feme,  E. 

(e}  Charnley  v.  Winstanley,  5 
East,  266.  See  also  Lambert  v. 
Hutchinson,  2  M.  &  G.  858,  where 
the  point  might  have  been  raised. 


(/)  45  &  46  Viet.  c.  75. 

(g)  Hill  v.  Hill,  Yin.  Ab.  Auth. 
I.  2. 

(A)  Crawshay  v.  Collins,  3 
Swanst.  90. 

(i)  Tunno  v.  Bird,  In  re,  5  B. 
&  Ad.  488.  See  P.  II.  ch.  4,  s.  4, 
d.  4,  commencement  of  the  um- 
pire's authority. 

(k)    Crawshay    v.     Collins,     3 
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by  the  introduction  of  proper  clauses  into  the  submission,      PAHT!!. 
providing  for  the  appointment  of  a  new  arbitrator  in  case  of  —  '.  —  ' 
the  decease  of  the  first  (/). 

If  there  were  more  than  one  arbitrator,  the  death  of  any  Death  or 
one  would,  it  is  presumed,  terminate  the  power  of  all,  unless  OI 


the  submission  expressly  provided  that  the  survivors  might  arbitrators. 
act  alone  (m).  Possibly  the  refusal  of  one  of  several  arbitra- 
tors to  proceed  with  the  reference  might  have  had  the  same 
effect,  for  the  authority  of  arbitrators,  being  derived  from 
private  individuals,  is  different  from  that  possessed  by  persons 
holding  a  public  trust,  and  performing  a  public  duty,  and  must 
be  executed  by  all  (n). 

But  by  the  Arbitration  Act,  1889  (52  &  53  Yict.  c.  49),  in  Arbitration 
case  of  the  death,  refusal  to  act,  or  incapacity,  of  a  single   .  c  '  . 

.  '          Appointing 

arbitrator,  the  court  or  a  judge  may  appoint  a  new  one  if  the  new  arbi- 
parties  do  not  [s.  5],  and  by  s.  6  of  the  same  act,  where  one  ^th8 
of  two  arbitrators  fails  for  the  like  causes,  unless  the  party  refusal,  or 
appointing  him  appoints  a  fresh  arbitrator,  the  remaining 
arbitrator  may  be  appointed  to  act  alone. 

By  the  clauses  respecting   arbitrations  under  the  Lands  Death,  &c., 
Clauses  Consolidation  Act,  1845  (o),  and  the  Railways  Clauses  under  the 
Consolidation  Act,  1845  (p],  provision  is  made  that  "  if  when  £an,d8  and 
a  single  arbitrator  shall  have  been  appointed,  such  arbitrator  Clauses  Con- 
shall  die  or  become  incapable  to  act  before  he  shall  have  made  ^cta 
his  award,  the  matters  referred  to  him  shall  be  determined 
under  the  provisions  of  this  or  the  special  act,  in  the  same 
manner  as  if  such  arbitrator  had  not  been  appointed." 

When  the  parties  have  each  appointed  an  arbitrator  under 
either  of  the  above  statutes  (q),  if  either  arbitrator  die  or 
become  incapable,  the  party  who  appointed  him  may  appoint 

Swanst.  90  ;  Cheslyn  v.  Dalby,  2  See  Vin.  Ab.  Auth.  B.  ;  Doe  d. 

Y.  &  C.  170  ;   Hooper  v.  Abra-  Nicholson  v.  Middleton,  3  B.  &  B. 

hams,  4  Moore,  3.  214. 

(1)  See  form  of  such  clause  in  (o)  8  &  9  Viet.  c.  18,  s.  29.    See 

Jannan  &  Bythewood's  Convey.  Appendix  of  Statutes. 

vol.  i.  pp.  533,  619.  (p}  8  &  9  Viet.  c.   20,  s.   130. 

(m)  Crawshay    v.     Collins,     3  See  Appendix  of  Statutes. 

Swanst.  90.  (7)  8  &  9  Viet.  c.  18,  ss.  26,  30, 

(n)  R.  v.  Whitaker,  9  B.  &  C.  and  8  &  9  Viet.  c.  20,  ss.  127,  131. 

648  ;  Grindloy  v.  Barker,   1  B.  &  See  Appendix  of  Statutes. 
P.  229  ;  R.  v.  Hobbes,  Noy,  47. 
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another  in  his  place,  and  if  he  fail  to  do  so  within  seven  days 
after  notice  in  writing,  the  remaining  arhitrator  may  proceed 
ex  parte;  so  if  either  arhitrator  refuse,  or  for  seven  days 
neglect  to  act,  the  remaining  arhitrator  may  proceed  ex  parte, 
and  make  an  award  (;•). 

Under  the  Companies  Clauses  Consolidation  Act  the  pro- 
visions are  similar,  except  that  in  all  the  four  events  of  death, 
incapacity,  refusal,  or  neglect  to  act,  the  party  has  the  option 
of  appointing  a  new  arhitrator  within  seven  days  after  notice 
in  writing  (s) . 

Under  the  Railway  Companies  Arbitration  Act,  1859  (22 
&  23  Yict.  c.  59),  the  companies  making  the  appointments 
are  to  supply  vacancies  in  the  arbitrators ;  if  they  do  not, 
the  Board  of  Trade  may  make  the  appointment. 

vn.  Revocation  by  the  death  of  a  party^\ — By  the  Arbitra- 
tion Act,  1889,  s.  1,  a  submission  is  stated  to  be  generally 
irrevocable  except  by  leave  of  the  court.  This  probably 
only  means  "  not  revocable  by  any  party,"  as  in  the  statute 
of  Will.  IY.  (t).  If  so,  the  new  Act  does  not  alter  the 
effect  of  the  death  of  a  party.  Generally,  if  either  of  two 
parties  to  a  submission  died  before  the  award  was  made, 
the  power  of  the  arbitrator  under  the  old  law  was  wholly 
gone  (u). 

A  man  who  agrees  to  a  reference  may  know  that  he  is 
capable  of  giving  explanations  which  his  heir  or  personal 
representative  cannot  give.  He  knows  that  if  his  opponent 
be  examined  as  a  witness,  he  may  be  examined  also.  He 
may  therefore  agree  to  bind  himself  to  an  arbitration,  but  not 
to  bind  those  who  are  to  succeed  him  (#) .  That  this  principle 
is  founded  on  wisdom  is  proved  from  its  having  been  adopted 
into  the  laws  of  England,  Scotland  (#),  Spain  (s),  and  into  the 


(r)  See  P.  II.  ch.  4,  s.  3,  d.  3, 
as  to  proceedings  by  remaining 
arbitrator. 

(s)  8  &  9  Viet.  c.  16,  s.  129. 
See  Appendix  of  Statutes.  See 
P.  II.  ch.  4,  s.  3,  d.  3,  as  to  pro- 
ceedings by  remaining  arbitrator. 

(0  See  Smith v.  Nelson,  25  Q.  B. , 
per  Lord  Esher,  M.  R.,  at  p.  550. 

(u)  Tyler  v.  Jones,  3  B.  &  C. 


144. 

(x)  The  President,  &c.  of  Orphan 
Board  v.  Van  Eeenen,  1  Knapp, 
Pr.  Council  Eep.  83. 

(y]  Erskine's  Institutes,  Book 
IV.  tit.  3,  sec.  16,  12th  ed. ;  Cale- 
donian Rail.  Co.  v.  Lockhart,  3 
Macq.  808. 

(2)  Johnson's  Spanish  Law,  p. 
295. 
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civil  law(rt).     The  law  of  France,  indeed,  is  not  in  exact      PAETII. 
accordance  with  the  above,  for  it  seems  an  arbitration  in    CH-  m- 8-   • 
France  is  not  stopped  by  the  death  of  one  of  the  parties,  if 
his  heir  be  of  full  age  (5). 

An  exception  to  the  universality  of  the  rule,  that  death  Whether 

.  , .  1,1  i  •  I  -i       death  of  one 

is  a  revocation,  occurs  where  there  are  several  parties  on  the  Of  several 
same  side.     For  it  is  very  questionable,  as  a  general  proposi-  Parties  a 
tion  of  law,  whether  the  death  of  one  of  them  avoids  an 
after-made  award  (c) .     Where  an  action  would  not  abate  by 
reason  of  the  death  of  one  party,  it  seems  probable  that  a 
reference  of  that  action  is  not  vacated  by  such  death,  but  that 
the  power  of  the  arbitrator  remains  to  bind  the  survivors, 
though  not  the  representatives  of  the  deceased  (d). 

But  the   analogy  of   an   action  will  not  hold  in   every  Though 
respect,  for  though  the  death  of  a  single  plaintiff  or  defendant  ^hcta  taken' 
after  verdict  will  not  abate  an  action,  yet  it  has  been  often  revocation, 
decided  that  taking  a  verdict  on  a  submission  at  Nisi  Prius 
does  not  prevent  the  death  happening  after  it  revoking  it 
altogether  (e),  for  the  finding  of  the  jury  is  a  mere  formal 
entry  (/) .     This  was  held  to  be  the  effect  of  a  death  when 
the  plaintiff  died  in  the  morning,  and  the  award  was  executed 
in  the  evening  of  the  same  day  (</) .    A  distinction  was  taken 
in  an  older  case,  that  death  was  a  revocation  when  the  sub- 
mission at  Nisi  Prius  embraced  other  matters  than  those  to 
which  the  verdict  could  apply,  but  not  when  the  cause  only 
was  referred  (Jt) .     That  distinction,  however,  was  expressly 
overruled  both  in  the  Queen's  Bench  and  Common  Pleas  (<•). 

A  distinction  is  taken  as  to  the  effect  of  death  as  a  revoca-  Not  when 
tion  when  the  referee  has  to  state  a  case  instead  of  make  an  ^tVa  special 
award.     Where  a  cause  was  by  order  of  Nisi  Prius  referred  ca«e- 
to  a  barrister,  who  was  to  state  a  special  case,  and  the  case 
was  stated  and  delivered  after  the  death  of  the  defendant, 

(a)  Dig.  lib.   4,  tit.  8,   I.  27;  (/)  Toussaintv.Hartop.l  Moore, 

Domat,  lib.  1,  tit.  14,  s.  1,  pt.  6.  287;   7  Taunt.   571 ;   Prentico  v. 

(b}  Code  de  Proc.   Civ.  p.   11,  Eeed,  1  Taunt.  151. 

liv.  3,  tit.  Unique,  s.  1013.  (#)  Potts  v.   Ward,    1    Marsh. 

(c)  Hare  and  Milne,  In  re,  6  360. 

Bing.  N.  C.  158.  (h)  Bower  v.  Taylor,  cited  in 

(d)  Edmunds  v.  Cox,  2  Chitt.  Bhodes  v.  Haigh,  2  B.  &  C.  34G, 
432.  S.  0.  cited  7  Taunt.  574. 

(e)  Rhodes  v.  Haigh,  2  B.  &  C.  (i)  Cooper  v.  Johnson,  2  B.  &  A. 
345 ;  Cooper  v.  Johnson,  2  B.  &  A.  394  ;  Rhodes  v.  Haigh,  2  B.  &  C. 
394.  345 ;  Toussaint  v.  Hartop,  7  Taunt. 

571. 
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PAET  II. 
CH.  in.  s.  3. 


Not  by  Scotch 
law  when 
arbiter  to 
fix  price  of 
estate. 

Parties  with 
several  in- 
terests, death 
of  one. 


Death  of 
infant  revo- 
cation as  to 
guardian. 


No  relief  in 
equity  on 
revocation  by 
death. 


Clause  to  pre- 


the  court  refused  to  set  it  aside,  for  it  was  said  if  it  had  been 
the  case  of  a  special  verdict,  and  one  of  the  parties  had  died 
before  the  verdict  was  prepared,  that  would  have  made  no 
difference ;  that  the  referee  was  a  person  put  in  the  place  of 
the  judge  to  settle  the  points  for  the  opinion  of  the  court ; 
and  that  if  the  referee  had  not  been  substituted,  the  judge 
might  have  proceeded  to  settle  the  case  after  the  death  of  the 
parties  (£). 

When  an  arbiter  is  appointed  by  vendor  and  purchaser  to 
fix  on  the  price  of  an  estate  sold,  by  the  law  of  Scotland  the 
arbiter  is  empowered  to  proceed,  notwithstanding  the  death 
of  either  party  (/). 

When  one  submission  includes  several  parties  on  the  same 
side,  who  have  each  of  them  separate  interests,  the  death  of 
one  avoids  the  submission  only  as  to  him.  Thus,  where  the 
owners  of  a  ship,  and  the  several  freighters,  who  had  distinct 
interests  in  the  cargo,  submitted  some  differences  which  had 
arisen  to  arbitration,  it  was  holden,  that  the  death  of  one  of 
the  freighters  before  the  award  was  made  affected  it  only  as 
to  him,  and  was  no  revocation  as  to  the  others  (m). 

In  one  instance  the  court  practically  treated  the  death  of 
an  infant  as  a  revocation  of  a  submission,  so  far  as  it  affected 
parties  who  were  his  guardians  and  trustees.  They  had  joined 
in  a  reference  affecting  lands,  of  which  the  infant  was  tenant 
for  life.  He  died  pending  the  reference.  An  award  made 
against  them  after  his  death  was,  on  application  to  the  court, 
set  aside  so  far  as  it  related  to  them  («). 

Nor  can  equity  give  any  assistance,  though  a  party  deceased 
has  covenanted  for  himself,  his  heirs,  and  executors,  to  convey 
lands  at  a  price  to  be  fixed  by  arbitration,  and  the  arbitrators 
have  executed  their  award,  valid  in  every  respect  except  that 
the  covenantee  died  before  it  was  made ;  for  in  order  to  ground 
an  application  for  a  specific  performance,  the  terms  of  the 
contract  must,  unless  otherwise  provided,  be  ascertained  by 
the  arbitrator  in  the  lifetime  of  the  parties  (0). 

To  avoid  the  inconvenience  which  resulted  from  this  rule 


(&)  James  v.  Crane,  3  D.  &  L. 
661. 

(1}  Caledonian  Bail.  Co.  v.  Lock- 
hart,  3  Macq.  808 ;  Lord  Selkirk 
v.  Nasmith,  Morr.  627. 


(?7i)  Reported  2  Archb.  Practice, 
1323,  13th  ed. ;  1605,  14th  ed. 

(n)  Bristow  v.  Binns,  3  D.  &  E. 
IS-i. 

(o)  Blundell  v.  Brettargh,  17 
Ves.  232. 
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of  law,  of  death  being  a  revocation,  it  was  suggested  by  Lord      PABT  H. 
Eldon  that  the  contract  might  be  framed  so  as  to  prevent  its 


operation  (p) ;  and  it  was  recommended  by  Lord  Tenterden  (q)  ™*  d 
that  the  parties  should  insert  a  clause  in  their  submission  pro-  vocation, 
viding  that  the  death  of  either  or  any  of  them  should  not 
revoke  the  authority  of  the  arbitrator,  and  that  the  award, 
in  case  of  a  death,  should  be  delivered  to  the  personal  repre- 
sentative.    Clauses  to  this  effect  have  been  generally  adopted 
since,  as  they  have  been  decided  to  be  perfectly  valid  and 
efficacious  to  keep  alive  the  authority  of  the  arbitrator  (r) . 

The  usual  clause  runs  thus  :  "  That  the  award  is  to  be  de-  Usual  form  of 
livered  to  the  parties,  or  either  of  them,  or  if  either  of  them  the  clause- 
should  be  dead  before  the  making  of  the  award,  to  their  re- 
spective personal  representatives  requiring  the  same."     From 
these  words  the  law  will  imply  a  stipulation  that  the  arbi- 
trator's authority  is  not  to  be  determined  by  a  death,  without 
there  being  any  express  provision  to  that  effect  (s). 

The  clause  in  question  amounts  to  an  agreement  that  the  Effect  of  the 
personal  representative  shall  pay  any  sum  of  money  found  clause- 
due  from  the  deceased  either  in  his  lifetime  or  after  his  death. 
The  personal  representatives,  indeed,  cannot  be  compelled  to 
appear  before  the  arbitrator,  nor  can  the  award  be  enforced  by 
attachment  against  them ;  but  the  assets  of  the  deceased  are 
bound  by  this  agreement  as  by  any  other  simple  contract  (t) ; 
and  the  executors  will  be  bound  to  contribute  to  the  costs  of 
the  reference  and  award  which  have  been  paid  by  a  surviving 
party  to  the  solicitor  jointly  employed  by  him  and  the  de- 
ceased to  conduct  the  reference  on  their  behalf  (M)  . 

In  an  action  of  tort  referred  to  arbitration,  before  verdict,  No  effect  in 
where  the  plaintiff  died,  and  the  award  was  made  afterwards,  tort' 
it  was  held  that  this  clause  had  no  effect,  and  that  the  award 
was  a  nullity,  as  the  right  of  action  for  the  tort  was  deter- 
mined by  the  death  (x). 

(p]  Blundell  v.   Brettargh,  17  D.  47. 

Vee.  232.  (0  Lewin  v.  Holbrook,  2  Dowl. 

(?)  Copperv.  Johnson,  2  B.  &  A.  N.  S.  991 ;  Tyler  v.  Jones,  3  B.  & 

394 ;   Prior  v.  Hembrow,  8  M.  &  0.  144 ;  Dowse  v.  Coxe,  3  Bing. 

W.  873.  20. 

(r)  M'Dougal  v.  Robertson,  4  (u)  Prior  v.  Hembrow,  8  M.  & 

Bing.  435 ;  Dowse  v.  Coxe,  3  Bing.  W.  873. 

20,  S.  C.  10  Moore,  272.  (x)  Bowker  v.  Evans,  15  Q.  B 

(a)  Clarke  v.   Crofts,    4    Bing.  D.  565. 
143 ;  Lewis  v.  Winter,  W.  W.  & 
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PAST  II. 


survivors. 


Death  no 
revocation 
under  the 
Lands,  Rail- 
ways, and 
Companies 
Clauses  Acts. 


As  against  the  surviving  parties  the  award  in  an  action  of 
contract  may  generally  be  enforced  by  attachment.  If,  how- 
ever, on  the  motion  thus  to  enforce  it,  it  can  be  made  to  appear 
to  the  court  that  the  party  called  upon  to  perform  the  award 
has  incurred  any  danger  or  lost  any  benefit  by  reason  of  the 
personal  representative  of  the  deceased  party  not  having  been 
brought  before  the  arbitrators,  in  such  case  terms  and  con- 
ditions would  probably  be  imposed  by  the  court  calculated  to 
remove  such  danger  or  inconvenience ;  or  the  party  would  be 
left  to  his  remedy  by  action  on  the  award.  But  where  the 
award  is  made  in  favour  of  the  side  of  the  deceased  no  such 
difficulty  seems  likely  to  occur  (y). 

It  is  provided  in  the  Lands  Clauses  Consolidation  Act, 
1845  (2),  the  Eailways  Clauses  Consolidation  Act,  1845  (a), 
and  the  Companies  Clauses  Consolidation  Act,  1845  (5),  with 
respect  to  references  under  those  acts,  that  after  the  appoint- 
ment of  an  arbitrator  by  either  party,  the  death  of  either 
party  shall  not  operate  as  a  revocation. 


(y}  Hare  v.  Milne,  In  re,  6  Bing. 
N.  C.  158.  SeeWrightson  v.  By- 
water,  3  M.  &  "W.  199. 

(z)  8  &  9  Viet.  c.  18,  s.  25.  See 
Appendix  of  Statutes. 


(a)  8  &  9  Yict.  c.  20,  s.  126. 
See  Appendix  of  Statutes. 

(6)  8  &  9  Viet.  c.  16,  s.  128. 
See  Appendix  of  Statutes. 
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CHAPTER  IV. 

THE    POWER    AND    DUTY    OF    THE    ARBITRATOR    BEFORE 
MAKING    THE    AWARD. 

AN  endeavour  has  been  made  to  comprise  in  this  chapter      PAET  II. 
a  consideration  of  the  chief  things  an  arbitrator  either  may 


do,  or  must  do.  in  the  fulfilment  of  his  office,  up  to  the  time  Sc°Pe  *nd. 

'  contents  of 

of  making  his  award.  the  fourth 

The  first  section  treats  largely  of  the  powers  to  be  exer-  c  ap  er' 
cised,  and  of  the  duties  to  be  performed,  by  the  arbitrator  in 
the  ordinary  course  of  a  reference,  and  also  includes  some 
provisions  respecting  the  attendance  of  parties  and  witnesses 
before  him. 

The  second  section,  after  showing  the  arbitrator's  want  of 
power  to  delegate  his  authority  to  another,  discusses  how  far 
he  may  take,  and  adopt  as  his  own,  a  scientific  opinion  on 
matters  of  fact,  or  a  legal  opinion  as  to  a  point  of  law. 

In  the  third  section  are  laid  down  rules  for  the  conduct  of 
the  case,  when  there  are  several  arbitrators  jointly  called  upon 
to  act,  instead  of  one  only. 

The  fourth  section  concludes  the  chapter  with  a  dissertation 
on  the  mode  of  appointment,  and  on  the  powers  and  duties  of 
an  umpire. 


SECTION  I. 

OF  PROCEEDINGS  IN  THE  REFERENCE. 


i.  Serving  the  submission  on  the  arbitrator."] — When  a  cause      PAET  II. 
is  referred  at  Nisi  Prius,  the  solicitor  of  one  of  the  parties    CH-  "• s-  *• 
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PAET  II.  should  procure  the  order  of  reference  from  the  proper  officer 
of  the  court  (a),  and  serve  it  on  the  arbitrator  without  any 
great  delay,  for  the  original  time  limited  for  making  the 
of  reference,  award  is  often  very  short ;  and  if  it  expire  before  the  sub- 
mission is  served  on  the  arbitrator,  the  reference  would  be 
entirely  defeated  (6),  unless  the  court  or  a  judge  on  special 
motion  should  think  fit,  in  the  exercise  of  their  discretion 
under  the  statute  (c),  to  enlarge  the  time  and  thus  to  remedy 
the  neglect.  The  submission  in  general  should  be  left  with 
the  arbitrator,  as  it  is  the  document  which  authorises  his 
proceedings  and  defines  his  powers.  He  usually  requires  it, 
also,  for  the  purpose  of  from  time  to  time  making  the  neces- 
sary indorsements  on  it.  It  is  advisable,  therefore,  to  take  a 
copy  of  it  before  it  is  served. 


Power  of 
arbitrator 
to  say  how 
reference  to 
be  conducted. 


To  fix  time 
and  place  of 
meeting. 


IT.  Power  of  the  arbitrator  to  regulate  the  proceedings  in  the 
refer ence.~\ — The  mode  in  which  the  reference  is  to  be  con- 
ducted used  to  depend  entirely  upon  the  arbitrator.  The 
courts  will  not  often  review  his  discretion,  provided  he  acts 
within  his  authority  according  to  the  principles  of  justice, 
and  behaves  fairly  to  each  party  (d).  It  usually  lies  entirely 
with  the  arbitrator  to  appoint  the  time  and  place  of  meeting 
for  proceeding  in  the  reference,  and  it  is  the  duty  of  the 
parties  to  attend  to  his  appointment  (e) .  In  general,  soon 
after  the  submission  is  made,  the  party  who  wishes  to  go  on 
with  the  reference  will  call  upon  the  arbitrator,  deliver  to 
him  the  submission,  and  request  him  to  appoint  a  meeting. 
It  is  usual  to  try  to  arrange  some  day  by  agreement  that  is 
convenient  for  all  parties ;  but  if  such  an  arrangement  can- 
not be  made  and  it  be  necessary  for  the  arbitrator  to  make 
the  appointment,  he  generally  gives  to  the  party  applying 
for  it  a  written  appointment,  specifying  the  time  and  place 
at  which  the  parties  and  their  witnesses  are  to  appear  (/). 
The  arbitrator  ought  not  to  fix  on  too  early  a  day,  consider- 
ing that  he  must  give  the  parties  time  to  get  up  their  proofs 


(a)  Arch.  Prac.  1324,  13th  ed.  ; 
1606,  14th  ed. 

(6)  Doe  d.  Fisher  v.  Saunders, 
3  B.  &  Ad.  783. 

(c)  52  &  53  Yict.  c.  49,  s.  9. 

(d}  Tillam  v.  Copp,  3  C.  B.  211 ; 
Hewlett  v.  Laycock,  2  0.  &  P.  574 ; 


Haigh  v.  Haigh,  31  L.  J.  Ch.  420, 
S.  C.  3  De  G.  F.  &  J.  157. 

(e)  Fetherstone  v.  Cooper,  9  Yes. 
67. 

(/)  For  forms  of  appointment 
see  Appendix  of  Forms,  p.  752. 
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and  collect  their  witnesses  ;  nor,  when  either  party  is  anxious      PABT  II. 

CH    IV.  8.   1. 

to  press  on  the  case,  ought  he  on  light  grounds  to  appoint  a   - 


distant  day,  for  delay  in  the  decision  often  causes  serious 
inconvenience  to  the  party  entitled  to  recover,  and  may 
amount  even  to  practical  injustice. 

The  party  obtaining  the  written  appointment  should  serve  Serving 
a  copy  of  it  on  his  opponent  without  delay,  or  at  least  within  ^opponent, 
a  reasonable  time  before  the  day  of  meeting. 

The  arbitrator  may  revoke  the  appointment  he  has  given  Power  of 
if  he  shall  think  fit.    If  from  any  cause  either  party  find  that  rescind 
he  will  not  be  able,  or  that  it  will  be  very  inconvenient  for  appointment, 
him  to  attend  at  the  specified  time,  he  should  give  timely  notice 
of  it  both  to  his  opponent  and  to  the  arbitrator ;  and  the  latter 
will  in  his  discretion  either  insist  on  his  attendance  or  put  off 
the  meeting  and  appoint  another  day  (g) . 

But  the  discretionary  power  of  the  arbitrator  in  the  whole  The  exercise 
conduct  of  the  case,  though  large,  never  was  absolute  (except  tion  when 
perhaps  in  the  case  where  a  government  board  was  made  an  reviewed  by 
arbitrator  by  statute)  (A),  and  his  decision  would  have  been 
reviewed  by  the  courts  and  his  award  set  aside  if  it  were 
made  to  appear  that  in  the  course  which  he  had  pursued 
he  had  acted,  though  with  the  best  intentions,  unfairly  to 
either  party  (t). 

It  is  the  duty  of  a  party  who  intends  to  employ  counsel  in  Notice  of 
the  reference  to  give  notice  of  his  intention  to  his  opponent  counsel!" 
previous  to  the  meeting,  in  order  that  the  latter  may,  if  he 
please,  provide  himself  with  the  like  assistance.  On  an  occa- 
sion where  no  such  notice  had  been  given,  and  one  side  ap- 
peared by  counsel,  and  the  other  side  complained  of  the  want 
of  notice,  and  begged  for  a  postponement  in  consequence  with 
a  view  to  instruct  counsel  on  his  part,  and  the  arbitrator 
refused  to  put  off  the  meeting,  the  court  held,  that  in  refusing 
the  request  he  had  not  performed  his  duty  of  acting  fairly 
between  the  parties,  and  consequently  annulled  the  award  (/»•) . 

Generally,  the  inquiry  before  an  arbitrator  is  assimilated  Ordinary 

V     L    AU  j-  i_:   i    •      xi.  course  of  a 

as  near  as  may  be  to  the  proceedings  on  a  trial  in  the  courts,  reference. 

(<7)  See  Eastham  v.  Tyler,  2  Bail  &  G.  487. 
Court  Rep.  136.  (/)  Haigh  v.  Haigh,  31  L.  J.  Ch. 

(A)  The  Newry and  Enniskillen  420,  S.  C.  3  De  G.  Jj\  &  J.  157. 
Eail.  Co.  v.  The  Ulster  Rail.  Co.,          (k)  Whatley  v.  Morland,  2  Dowl. 

2  Jur.  N.  S.  936,  S.  C.  8  De  G.  M.  249. 


174 


POWEE  AND  DUTY  BEFORE  AWARD. 


PAET  IT. 

CH.  IT.  S.   1. 


Refusing  to 
hear  counsel. 


Refusing  to 
allow  stranger 
to  be  present. 


Excluding 
son  of  party 
and  shorthand 
•writer. 


Arbitrator 
calling  in  an 
attorney. 


In  the  ordinary  course,  at  the  appointed  time  and  place,  the 
parties  appear  with  their  witnesses  to  support  their  respective 
cases.  They  are  usually  attended  or  represented  by  their 
solicitors  or  counsel,  who  conduct  the  proceedings  on  behalf 
of  their  respective  clients. 

It  has  been  decided  in  the  Court  of  Common  Pleas,  that 
it  is  competent  to  arbitrators  under  the  Friendly  Societies 
Act  to  decline  to  hear  counsel  if  they  think  fit,  and  it  seems 
that  all  arbitrators  have  the  like  discretion,  though  in  many 
cases  they  would  be  wrong  if  they  refused  the  party  the 
privilege  of  appearing  by  counsel  (/). 

In  an  earlier  case  in  the  same  court,  an  arbitrator  in  a 
farming  case,  who  refused  to  allow  a  stranger  skilled  in  agri- 
culture to  remain  in  the  room  to  assist  the  defendant's  attorney 
in  his  conduct  of  the  case,  was  held  not  to  have  exceeded  the 
discretion  vested  in  him  by  law  (;«).  But  circumstances  may 
arise  in  which,  for  the  ends  of  justice,  a  peculiar  course  should 
be  adopted,  and,  it  has  been  said,  may  even  justify  the  arbi- 
trator in  excluding  the  parties  and  their  solicitors  from  the 
hearing,  and  in  examining  the  witnesses  himself  in  their  own 
houses  («).  But  it  is  apprehended  the  circumstances  must 
be  very  extraordinary  to  authorise  a  proceeding  at  first  sight 
so  irregular. 

And  more  recently,  when  an  arbitrator  had  excluded  from 
some  of  the  meetings  the  son  of  one  of  the  parties  who  was 
conversant  with  the  accounts  of  the  partnership  which  were 
in  dispute,  and  also  a  shorthand  writer,  the  attendance  of 
both  of  whom  the  party  wished  to  have,  the  Lords  Justices 
set  aside  the  award,  saying  that  the  party's  interest  might 
have  been  unfairly  prejudiced,  no  reasons  being  shown  to 
justify  the  exclusion  (0). 

Where  a  cause  was  referred  to  a  mining  agent,  objection 
having  been  made  by  the  defendant  to  a  legal  arbitrator,  and 
the  mining  agent  called  in  an  attorney  to  sit  with  him,  and 
the  defendant  protested  in  vain  against  it  and  retired,  the 


(?)  Macqueenv.  The  Nottingham 
Caledonian  Society,  9  C.  B.  N.  S. 
793 ;  Collier  v.  Hicks,  2  B.  &  Ad. 
663. 

(m)  Tillam  v.  Copp,  3  C.  B. 
211. 


(n)  Hewlett  v.  Laycock,  2  C.  & 
P.  574.  See  Matson  v.  Trower,  1 
Ey.  &  M.  1 7. 

(o)  Haighv.  Haigh,  31  L.  J.  Ch. 
420,  S.  C.  3  De  G.  F.  &  J.  157. 
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award  made  ex  parte  was  set  aside,  the  court  considering  the      PAST  H. 

CH    IV    8     1 

course  pursued  by  the  arbitrator  objectionable  (p). 


An  arbitrator  authorised  to  employ  any  person  not  objected  Employing 
to  by  any  of  the  parties  as  an  accountant  to  assist  him,  after 
the  last  meeting  and  without  notice  to  any  of  the  parties 
employed  an  accountant  :  the  proceeding  was  held  irregular 
and  vitiating  the  award  (q)  . 

An  arbitrator   may  properly  and   conveniently  take  the  Examining 
examination  of  a  sick  or  infirm  person  at  that  person's  own 
residence  (r). 

On  the  reference  of  a  cause  at  Nisi  Prius,  it  is  a  common  Ordinary 
and  convenient  practice  for  the  plaintiff's  counsel  to  open  his  c°ocedure  on 
case  very  succinctly  indeed,  or  to  make  no  opening  at  all,  and  reference. 
to  proceed  at  once  to  sustain  his  case  by  proof,  reserving  his 
speech  till  the  reply.  The  arbitrator  is  not  unfrequently 
acquainted  beforehand  with  the  general  case  which  each  party 
proposes  to  set  up,  as  it  is  a  common  practice,  especially  if 
the  arbitrator  request  it,  for  the  parties  to  leave  their  briefs 
with  him  beforehand.  When  the  plaintiff's  evidence  is 
finished,  the  defendant,  when  he  has  a  case  of  his  own  to 
prove,  states  the  nature  of  his  defence  with  like  brevity,  and 
produces  the  oral  and  documentary  proof  in  support  of  it  ; 
after  which  he  makes  his  address,  summing  up  his  own  case, 
and  commenting  on  that  of  the  plaintiff.  If  the  defendant 
have  no  evidence  to  offer  he  at  once,  at  the  close  of  the 
plaintiff's  evidence,  makes  his  speech  in  opposition  to  the 
plaintiff's  claim.  The  plaintiff  then  has  the  reply  (or  rather 
his  turn  to  speak,  as  he  has  made  no  previous  address),  and 
he  then  sets  forth  his  own  case  fully,  and  attacks  his  oppo- 
nents with  such  observations  on  the  facts,  and  such  arguments 
as  to  the  points  of  law,  as  seem  to  him  calculated  to  have 
weight  with  the  arbitrator;  and  thus  the  case  is  closed  on 
both  sides. 

The  particulars  of  the  plaintiff's  demand  under  the  old  Whether 

.,,„.,  ,  ..  particulars  of 

practice  were  not  necessarily  before  the  arbitrator,  therefore  plaintiff's  de- 

if  the  plaintiff  had  not  brought  them  before  him,  and  the 
defendant  sought  to  restrict  the  plaintiff's  claim  to  their 
amount,  the  defendant  should  himself  have  produced  them  (s). 


(p}  Proctor  v.  Williamson,  29      213. 

L.  J.  C.  P.  157,  S.  0.  8  C.  B.  N.  S.          (r)  Tillam  v.  Copp,  3  C.  B.  211. 
386.  (a)  Kenrickv.  Phillips,  9  Dowl. 
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Arbitrator 
accepting 
hospitality 
from  a  party. 

Arbitrator 
must  perform 
condition 
precedent. 


Declaration 
under  the 
Lands  and 
Railways 
Clauses  Acts, 
condition 
precedent. 


Declaration 
may  be  made 
before  any 
justice. 


Railway 
Companies 
Arbitration 
Act,  1859. 


It  is  very  improper  in  an  arbitrator  to  accept  hospitality 
from  one  of  the  parties  ;  and  if  the  invitation  be  given  with 
the  intent  or  have  the  effect  of  inducing  the  arbitrator  to  act 
unfairly,  the  court  will  set  aside  the  award  (t). 

Before  taking  any  step  in  the  reference,  it  is  advisable  for 
the  arbitrator  to  look  carefully  to  the  terms  of  the  submission, 
to  see  if  it  contain  any  provision  which  makes  the  doing  of 
any  act  a  condition  precedent  to  his  entering  upon  the  arbi- 
tration. As,  for  instance,  if  the  agreement  of  reference  direct 
that  the  arbitrator  is  to  take  a  view  of  the  premises,  the  sub- 
ject of  the  dispute,  a  certain  time  before  the  proceeding  with 
the  reference,  he  should  take  such  view  within  the  prescribed 
period,  or  it  might  afterwards  be  urged  against  the  validity  of 
the  award,  that  he  had  not  acted  in  pursuance  of  the  powers 
entrusted  to  him  (it). 

Under  the  Lands  Clauses  Consolidation  Act,  1845  («;),  and 
the  Railways  Clauses  Consolidation  Act,  1845  (#),  before  any 
arbitrator  or  umpire  shall  enter  into  the  consideration  of  the 
matters  referred  to  him,  under  the  provisions  of  those  acts, 
he  is  to  make  and  subscribe,  in  the  presence  of  a  justice,  a 
solemn  declaration  in  the  form  provided  in  the  statutes,  that 
he  will  decide  honestly  and  to  the  best  of  his  ability.  An 
umpire  who  was  appointed  on  the  17th,  and  made  his 
declaration  on  the  27th  of  the  same  month,  before  he 
entered  on  the  matter  referred,  was  held  to  have  made  it  in 
due  time  (y). 

The  declaration  may  be  made  before  a  justice  of  the  peace 
of  any  county.  The  interpretation  clause,  s.  3,  does  not  limit 
the  jurisdiction  to  take  it  to  a  justice  of  the  peace  of  the 
county  in  which  the  matter  in  dispute  arose  (z). 

Under  the  Railway  Companies  Arbitration  Act,  1859, 
"  except  where  and  as  the  companies  otherwise  agree,  the 
arbitrator,  the  arbitrators,  and  the  umpire  respectively  may 
proceed  in  the  business  of  the  reference  in  such  manner  as  he 
and  they  respectively  shall  think  fit  "(a). 


(t}  Hopper,  In  re,  8  B.  &  S. 
100,  S.  0.  36  L.  J.  Q.  B.  97,  S.  C. 
L.  E.  2  Q.  B.  367;  Moseley  v. 
Simpson,  L.  E.  16  Eq.  226. 

(w)  Spence  v.  Eastern  Counties 
Eail.  Co.,  7  Dowl.  697. 

(v)  8  &  9  Viet.  c.  18,  s.  33.  See 
Appendix  of  Statutes. 


(x)  8  &  9  Viet.  c.  20,  s.  134. 
See  Appendix  of  Statutes. 

(y)  Bradshaw  v.  E.  &  W.  India 
Docks,  &c.  Eail.  Co.,  12  Q.  B.  562; 
Levick  v.  Epsom  and  Leatherhead 
Eail.  Co.,  1  L.  T.  N.  S.  60. 

(2)  Daviesv.The  South  Stafford- 
shire Eail.  Co.,  21  L.  J.  M.  C.  21. 

(a)  22  &  23  Viet.  c.  59,  s.  19. 
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The  master  or  other  arbitrator,  on  a  compulsory  reference      PABT  H. 
under  the  Common  Law  Procedure  Act,  1854,  had,  it  seems, 


the  same  powers  in  general  as  arbitrators  on  references  by  Compulsory 

x  '    reterences. 

consent  (b). 

By  the  Arbitration  Act,  1889,  s.  15,  in  references  by  order  Arbitration 
of  court  the  arbitrator  is  deemed  to  be  an  officer  of  the  court,  Conduct  of 
and  "  shall  have  such  authority  and  shall  conduct  the  refer-  references 

•  .  under  order 

ence  in  such  manner  as  may  be  prescribed  by  rules  of  court,  of  court, 
and  subject  thereto,  as  the  court  or  a  judge  may  direct." 
This  provision  does  not  apply  to  arbitrations  under  references 
out  of  court.     The  rules  of  court  are  as  follows  : — 

Order  XXXYI.  r.  48,  E.  S.  C.  (1883),  "  Where  any  cause  Place  of  trial, 
or  matter,  or  any  question  in  any  cause  or  matter,  is  referred 
to  a  referee,  he  may,  subject  to  the  order  of  the  court  or  a 
judge,  hold  the  trial  at  or  adjourn  it  to  any  place  which  he 
may  deem  most  convenient,  and  have  any  inspection  or  view,  View, 
either  by  himself  or  with  his  assessors  (if  any),  which  he  may 
deem  expedient  for  the  better  disposal  of  the  controversy 
before  him.     He  shall,  unless  otherwise  directed  by  the  court 
or  a  judge,  proceed  with  the  trial  de  die  in  diem,  in  a  similar  Trial  de  die 
manner  as  in  actions  tried  with  a  jury."     This  latter  pro- 
vision  is   directory   only  (c) .    And   where  the   arbitrator  is 
appointed  "otherwise  than  by  order  of  the  court,"  the  pro- 
visions as  to  sitting  de  die  in  diem  do  not  apply  (d). 

B.  49.  "  Subject  to  any  order  to  be  made  by  the  court  or  Evidence, 
judge  ordering  the  same,  evidence  shall  be  taken  at  any  trial 
before  a  referee,  and  the  attendance  of  witnesses  may  be  en-  Attendance  of 
forced  by  subpoena,  and  every  such  trial  shall  be  conducted  wltr 
in  the  same  manner,  as  nearly  as  circumstances  will  admit,  as 
trials  are  conducted  before  a  judge." 

11.  50. "  Subject  to  any  such  order  as  last  aforesaid,  the  referee  Discovery, 
shall  have  the  same  authority  with  respect  to  discovery  and 
production  of  documents,  and  in  the  conduct  of  any  reference  Conduct  of 
or  trial,  and  the  same  power  to  direct  that  judgment  be  r< 
entered  for  any  or  either  party,  as  a  judge  of  the  High 
Court." 

The  Queen's  Bench  Divisional  Court  refused  to  hear  an 

(b]  Hogg  v,  Burgess,  3 II.  &  N.          (c)  Robinson  v.   Robinson,   35 
293,  S.  C.  27  L.  J.  Ex.  318  ;  Hollo-      L.  T.  N.  S.  337, 
way  v.  Francis,  9  C.  B.  N.  S.  559.          (d)  Order  XXXVI.   r,  65  (o), 

Dec,  1889, 

R.  ft 
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— ! — '  and  said  the  applicant  might  apply  to  a  judge  at  chambers  (e)* 

No  power  to         E.  51.  "Nothing  in  these  rules  contained  shall  authorize 

any  referee  to  commit  any  person  to  prison  or  to  enforce  any 

order  by  attachment  or  otherwise." 

E.  52  gives  power  to  the  referee  to  state  a  special  case. 

E.  52  (a).  "  Eules  49  to  52  of  Order  XXXYI.  shall  apply 
where  any  cause  or  matter  or  any  question  or  issue  of  fact  is 
referred  to  an  official  referee." 

E.  55  (c).  "The  provisions  of  rules  48  to  55  of  Order 
XXXYI.  and  of  rule  55  (b)  (/)  shall  apply,  where  any  cause 
or  matter,  or  any  question  or  issue  of  fact  therein,  is  referred 
to  an  officer  of  the  court  or  to  a  special  referee  or  arbitrator. 
Provided  that  where  the  arbitrator  is  appointed  otherwise 
than  by  an  order  of  the  court,  the  provisions  of  rule  48,  as  to 
sittings  de  die  in  diem,  shall  not  apply." 

The  hours  for  the  official  referees  to  sit  are  to  be  from  ten 
till  four  p.m.  on  every  day  during  the  sittings  (#),  except 
Saturday,  when  they  sit  from  ten  till  one  p.m.  (Ord.  LXIII. 
r.  16  (1883).) 

in.  Enforcing  the  attendance  of  witnesses."] — When  a  cause 
was  referred  by  judge's  order,  or  order  of  Nisi  Prius,  or  rule 
of  court,  a  witness  was  always  bound  to  attend  before  the 
arbitrator  (A),  though  before  the  modern  statute  the  courts 
had  no  authority  to  make  a  specific  order  on  the  witness,  en- 
forcing his  attendance  (i).     On  references  by  other  submis- 
sions, the  attendance  of  the  witness  was  purely  voluntary  (£). 
Compulsory          The  defects  in  the  law  on  this  subject  were  remedied  as  to 
3  &  4  w.  IV.  the  courts  of  law  by  the  provisions  of  the  act  3  &  4  W.  IY. 
c.  42,  s.  40.      c>  42,  s.  40  (I).     But  this  act  has  been  repealed,  and  the 


Official 
referee. 


Arbitrator 
under  an 
order  to  have 
powers  of 
official 
referee. 


Sittings  of 

official 

referee. 


When  witness 
bound  to 
attend. 


(e)  Richard  v.  Talbot,  38  W.  E. 
478. 

(/)  Rule  55  (b)  gives  official 
referee  power  over  costs. 

(#)  The  sittings  begin  and  end 
on  the  following  days  :  —  The 
Michaelmas  Sittings  on  24th 
October  to  21st  December;  Hilary 
Sittings,  llth  January  to  Wed- 
nesday before  Easter ;  Easter 
Sittings,  on  Tuesday  after  Easter 
week  to  Friday  before  Whit-Sun- 
day; Trinity  Sittings,  Tuesday 
after  Whitsun  week  to  12th  Aug. 


Order  LXIII.  r.  1 ;  and  Order  in 
Council,  Dec.  12,  1883. 

(h)  Webb  v.  Taylor,  1  D.  &  L. 
'676.  See  Taylor  on  Evidence, 
•858. 

(*')  Wansell  v .  Southwood,  4  M. 
&  R.  359 ;  Hall  v.  Ellis,  9  Sim. 
530. 

(&)  Webb  v.  Taylor,  1  D.  &  L. 
676. 

(0  The  Irish  Act  (3  &  4  Viet. 
c.  105),  s.  64,  has  provisions  like 
to  those  of  the  statute  of  W.  IV. 
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enactments  now  in  force  are  sections  8  and  18  of  the  Arbi-      PAET  II. 
tration  Act  (52  &  53  Viet.  c.  49),  which  are  in  the  following    CH'  **' B'   ' 
words : — 

References  by  Consent  out  of  Court. 
Sect.  8.  "Any  party  to  a  submission  may  sue  out  a  writ  of  Witness 

V  J±     /•/      J  -x     £       v  summoned  by 

subpoena  ad  testmcandum,  or  a  writ  01  subpoena  duces  tecum,  subpoena. 
but  no  person  shall  be  compelled  under  any  such  writ  to 
produce  any  document  which  he  could  not  be  compelled  to 
produce  on  the  trial  of  an  action." 

General. 

Sect.  18.  —  (1.)  "The  court  or  a  judge  may  order  that  Power  to 
a  writ  of  subpoena  ad  testificandum  or  of  subpoena  duces  attendance 
tecum  shall  issue  to  compel  the  attendance  before  an  official  of.J^tn^8  :~ 

*  .  within  Lmted 

or  special  referee,  or  before  any  arbitrator  or  umpire,  of  a  Kingdom, 
witness  wherever  he  may  be  within  the  United  Kingdom. 

"  (2.)  The  court  or  a  judge  may  also  order  that  a  writ  of  Habeas 
habeas  corpus  ad  testificandum  shall  issue  to  bring  up  a  pri- 
soner for  examination  before  an  official  or  special  referee,  or 
before  any  arbitrator  or  umpire." 

By  Order  XXXYI.  r.  49  (1883)  (set  out  ante,  p.  177),  Subpoena, 
the  attendance  of  witnesses  may  be  enforced  by  subpoena. 

As  the  court,  under  the  old  statute  of  W.  IV.,  in  grant-  Rule  absolute 
ing  an   order  for  the  attendance  of  witnesses,  acted  in   a  j^t^ce. 
ministerial  rather  than  in  a  judicial  capacity,  the  rule  was 
absolute  in  the  first  instance,  when  the  order  of  reference 
had  been  made  a  rule  of  court  (HI). 

When  the  judge's  order  or  rule  of  court  for  the  attendance  Serving  the 
of  the  witness  had  been  obtained,  a  copy  of  it,  and  also  of          r  order' 
the  appointment,  should,  under  the  old  law,  have  been  served 
upon  the  witness  a  reasonable  time  before  the  day  fixed  for 
the  attendance,  the  originals  being  at  the  same  time  shown  to 
him,  and  a  sum  sufficient  for  his  expenses  and  loss  of  time 
being  paid  or  tendered  to  him  at  the  same  time.     If  the 
witness  did  not  attend  pursuant  to  the  rule  or  order,  he  would 
have  been  guilty  of  a  contempt  of  court,  and  liable  to  an 
attachment  («) . 

(w)  Guarantee  Society  and  Levy,          (n)  Archb.  Pract.  1328, 13th  ed. 
In  ro,  1  D.  &  L.  907.  See  the  cases  as  to  bringing  up 

N2 
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PAST  II. 

CH.  IV.  8.  1. 

Authority  of 
court  over 
parties. 


Discovery. 


Statute  16  & 
17  Viet.  c.  30, 
s.  9. 


Statute  17  & 
18  Viet.  c.  34. 


Bankers' 
books. 


But  the  present  practice  of  issuing  subpoenas  is  more 
convenient  (o). 

Over  the  parties,  as  distinguished  from  witnesses,  the  court 
in  general  possesses  authority  independently  of  any  statute, 
by  virtue  of  the  parties'  own  agreement  in  the  submission  to 
produce  all  documents  (jo),  either  expressed  or  deemed  to  be 
included  therein  by  the  Arbitration  Act,  1889,  s.  2. 

On  a  reference  of  an  action  in  Chancery  in  1882,  by  a 
judge's  order,  it  was  held  that  under  the  R.  S.  C.  1875, 
Order  XXXI.  r.  12,  the  court  had  no  jurisdiction  to  grant  an 
order  for  an  affidavit  as  to  documents,  but  that  the  whole  juris- 
diction as  to  discovery  was  transferred  to  the  arbitrator  (<?) . 

The  statute  16  &  17  Viet.  c.  30,  s.  9,  empowers  a  secretary 
of  state  or  any  judge  to  issue  a  wan-ant  "  for  bringing  up 
any  prisoner  or  person  confined  in  any  gaol,  prison,  or  place 
under  any  sentence  or  commitment  for  trial  or  otherwise 
(except  under  process  in  any  civil  action,  suit,  or  proceeding), 
before  any  court,  judge,  justice,  or  other  judicature  to  be 
examined  as  a  witness  in  any  cause  or  matter,  civil  or 
criminal,  depending  or  to  be  inquired  of,  or  to  be  determined 
in,  before  such  court,  judge,  justice,  or  judicature."  This 
provision,  if  liberally  construed,  may  be  held  to  apply  to  the 
domestic  forum  of  an  arbitrator,  especially  where  he  is 
appointed  pursuant  to  any  statute. 

The  statute  17  &  18  Viet.  c.  34,  under  which  the  attendance 
of  a  witness  from  Scotland  or  Ireland  may  be  compelled  in 
an  action  at  Westminster,  did  not  authorize  an  order  being 
made  to  bring  a  person  from  Ireland  to  appear  as  a  witness 
before  a  master,  upon  a  compulsory  reference  under  the 
Common  Law  Procedure  Act,  1854  (r),  nor  where  an  action 
and  all  matters  in  difference  were  referred  by  consent  (s), 

Copies  of  bankers'  books  are  evidence  of  the  books  before 
arbitrators,  and  may  be  verified  by  affidavit  (t). 


witnesses  under  the  repealed  sta- 
tutes : — -Graham,  v.  Glover,  25  L. 
J.  Q.  B.  10,  S.  0.  4  E.  &  B.  591  ; 
Maraden  v.  Overbury,  18  C.  B.  34, 
S.  C.  25  L.  J.  0.  P.  200;  Hall  v. 
Ellis,  9  Sim.  530 ;  Clarbrough  v. 
ToothiU,  17  Oh.  D.  787  ;  Curtis  v. 
Bligh,  3  Jur.  1152;  Woodcroft 
and  Jones,  In  re,  9  Dowl.  538 ; 
Eicketts,  In  re,  3  N.  E.  281, 
S.  C.  9  L.  T.  N.  S.  405, 


(o)  See  Eooney  v.  Whiteley, 
W.  N.  (1883)  225. 

(p)  Arbuckle  v.  Price,  4  Dowl. 
174. 

(?)  Penrice  v.  Williams,  23  Ch. 
D.  353. 

(r}  O'Flannagan  v.  Geoghegan, 
16  0.  B.  N.  S.  636. 

(s)  Hall  v.  Brand,  12  Q.  B.  D. 
39. 

(*)  Stat.  42  &  43  Viet.  c.  11. 
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A  county  court  judge  has  authority  to  issue  subpoenas  to      PAET  II. 
compel  the    attendance   of   witnesses    before  an   arbitrator    CH' rr' s' ** 
appointed  by   order  of  the   county  court  and   consent  of 
parties  (M).     So  he  may  commit  to  prison  a  party  who  refuses 
to  produce  documents  according  to  the  terms  of  the  order  of 
reference  (x) . 

Under  the  old  law  an  official  or  special  referee  had  no  Referee's 
power  to  order  the  production  of  documents  (y),  but  now  by  production  oT 


Order  XXXYI.  r.  50,  set  out  ante,  p.  177,  he  has  the  same 
power  as  to  discovery  and  production  of  documents  as  a  judge. 

A  commission  to  take  evidence  abroad  will  sometimes  be  Commission, 
issued  in  aid  of  a  statutory  arbitration  (z) . 

A  dissentient  member  of  an  old  company  which  is  being  Inspecting 
wound    up   for  the  purpose   of    reconstruction    under  the  books.  y 
Companies  Clauses  Consolidation  Act,  1862,  has  no  right  to 
inspect  the  books  of   the  old  company  for  the  purpose  of 
determining  whether  to  accept  the  price  offered  or  to  go  on 
with  the  arbitration  respecting  the  value  of  his  interest  («). 

iv.  Parties  attending  the  arbitrator  privileged  from  arrest.']  Parties, 
— The  power  of  compelling  the  attendance  of  witnesses  gives  witnesses' 
to  the  proceedings  of  an  arbitrator,  even  though  no  action  be 
pending,  a   judicial  character,  and  protects  the  parties,  the 
solicitors,  and   the    witnesses    appearing    before    him,  from 
arrest,  eundo,  morando,  et  redeundo,  in  the  same  manner  as  on 
a  trial  at  law  (£>).     But  there  is  no  protection  in  cases  not 
within  the  statute,  where  the  witness  could  not  be  compelled 
to   attend.     A   voluntary   attendance,  however,  when   the 

(//)  Ackary,  In  re,  3  Ch.   D.  In  re,  3  N.  E.  56,  S.  C.  9  L.  T. 

125.  N.  S.  405 ;  Thomson  v.  Anderson, 

faO  Eichards  v.  Cullern,  7  Q.  B.  L.  E.  9  Eq.  Gas.  523 ;  Insidl  v. 

D.  623.  Moogon,  27  L.  J.  C.  P.  75,  S.  C.  3 

(y)  Dauvillier  v.  Myers,  17  Ch.  C.  B.  N.  S.  359.     See  Hogg  v. 

D.  346 ;  Eowcliffe  v.  Leigh,  4  Ch.  Burgess,  3  H.  &  N.  293,  S.  C.  27 

D.  661.  L.  J.  Ex.  318. 

(z)  Mysore  "West  Gold  Mining          (a)    Glamorganshire     Banking 

Co.,  In  re,  37  W.  E.  794.     See  Co.,   Morgan's  Case,   28  Ch.   D. 

cases  on  the  effect  of  the  repealed  620. 

statute,  17  &  18  Viet.  c.  125  (Com-          (6)  Webb  v.  Taylor,  1  D.  &  L. 

mon  Law  Procedure  Act,  1854) : —  676 ;  Spence  v.  Stuart,  3  East,  89; 

Morris  v.  Morris,  6  E.  &  B.  383,  Randal  v.  Gurney,  3  B.  &  A.  252, 

S.  C.  25  L.  J.  Q.  B.  261 ;  Mills  v.  S.  C.  1  Chitt.  Eep.  679 ;  Eicketts 

Bowyer's  Society,  3  Kay  &  J.  66 ;  v.  Gurney,  7  Price,  699,  S.  C.  1 

Aitkin's  Arbitration,  3  Jiir.  N.  S.  Chitt.  Eep.  682  ;  Moore  v.  Booth, 

1296  ;  Eobson  v.  Lees,  30  L.  J.  Ex.  3  Ves.  350. 
235,  S.  C.  6  H.  &  N.  258;  Eicketts, 


POWER  AND  DUTY  BEFORE  AWARD. 


PAET  II. 
CH.  rv.  s.  1. 

How  far 
privileged 
during  ad- 
journments. 


attendance  might  be  enforced,  does  not  deprive  him  of  his 
privilege  (c). 

The  protection  extends  during  the  adjournment  of  an 
arbitration  from  one  period  to  another  of  the  same  day,  or 
when  the  adjournment  is  from  day  to  day,  but  not  when 
many  days  are  to  elapse  before  the  next  meeting  (d). 

The  arbitrator,  however,  has  no  power  to  discharge  a 
witness  or  party  arrested  in  his  presence  (e). 


When  exami- 
nation on 
oath  requisite. 


When  dis- 
cretionary. 


Effect  of 
Arbitration 
Act,  1889. 
Swearing 
witnesses. 


v.  Examination  of  the  witnesses  on  oath.~\ — Most  orders  of 
reference  require  that  the  witnesses  shall  give  their  evidence 
on  oath.  When  such  is  the  case,  the  arbitrator  is  not  at 
liberty  to  receive  testimony  given  without  that  sanction, 
except  by  consent  of  the  parties  (/).  By  not  persisting  at  the 
time  of  examination  in  requiring  that  the  witness  should  be 
sworn,  a  party  will  be  taken  to  have  assented  to  the  omission 
of  the  oath.  Even  where  the  defendant  objected  that  a  wit- 
ness tendered  by  the  plaintiff  could  not  be  examined,  as  he 
had  not  been  sworn  before  a  judge,  but  the  objection  being 
overruled  by  the  arbitrator,  afterwards  called  witnesses  in 
answer  who  gave  their  testimony  unsworn,  he  was  taken  not 
only  to  have  waived  any  right  to  object,  but  to  have  acquiesced 
in  the  course  pursued  (g) . 

If  the  submission  run,  that  the  arbitrator  "shall  be  at 
liberty,  if  he  shall  think  fit,  to  examine  the  parties  and  their 
respective  witnesses  on  oath,"  it  is  left  to  the  option  of  the  arbi- 
trator whether  he  will  examine  them  on  oath  or  not,  although 
one  of  the  parties  require  the  witnesses  to  be  sworn  (//) . 

One  of  the  provisions  of  Schedule  1  of  the  Arbitration  Act, 
1889,  which  are  deemed  to  be  included  in  submissions  by  con- 
sent, is,  that  the  parties  and  those  claiming  under  them  shall 
submit  to  be  examined  on  oath,  and  that  the  witnesses  shall  be 
examined  on  oath  if  the  arbitrators  think  fit.  And  by  sect.  7 
of  that  act,  the  arbitrators  or  umpire  acting  under  a  submis- 


(c)  Webb  v.  Taylor,  1  D.  &  L. 
676. 

(<7)  Spencer  v .  Newton,  6  A.  & 
E.  623  ;  Temple,  Ex  parte,  2  V.  & 
B.  395;  Eussell,  Ex  parte,  1  Eose, 
•278. 

(e)  See  Taylor  on  Evidence, 
1132,  8th  ed. 


(/)  Eidoat  v.  Pye,  1  B.  &  P. 
91 ;  Biggs  v.  Hansell,  16  C.  B. 
562. 

(</)  Allen  v.  Francis,  9  Jur.  691, 
S.  C.  4  D.  &  L.  607,  n.  ;  Smith  v. 
Sparrow,  16  L.  J.  Q.  B.  139,  S.  C. 
4  D.  &  L.  604. 

(h)  Smith  v.  Goff,  3  D.  &  L.  47. 
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appear,  to  administer  an  oath  to  parties  and  witnesses. 


When  the  submission  was  silent  on  the  point,  an  arbitrator 
could  not  insist  on  the  witnesses  being  sworn  before  the  stat. 
14  &  15  Viet.  c.  99,  s.  16,  empowered  him  to  administer  an 
oath  to  them  (i) . 

As  before  the  modern  statutes  (A1)  the  arbitrator  had  no  Old.  practice 
power  to  administer  an  oath  (/),  it  was  usual,  when  a  cause  witnesses, 
was  referred  at  Nisi  Prius,  and  the  witnesses  were  in  court, 
to  have  them  sworn  in  court.     In  other  cases,  when  the  sub- 
mission contained  a  clause  for  making  it  a  rule  of  court,  or 
when  the  reference  was  by  a  rule  of  court  or  judge's  order,  Before  the 
the  witnesses  were  sworn  before  a  judge  at  chambers  or  in  judge, 
court  at  Westminster  (m). 

Witnesses  who  were  to  give  viva  voce  evidence  before  an  N°*  before 
arbitrator  could  not  be  sworn  before  a  commissioner  for  taking  for  taking11 
affidavits,  even  where  the  submission  by  judge's  order  pro-  affidavits- 
vided  for  their  being  sworn  before  a  judge  or  before  a  commis- 
sioner duly  authorized  (n) . 

The  statute,  the  14  &  15  Yict.  c.  99,  s.  16,  provides  that  Arbitrator, 
"  every  court,  judge,  officer,  commissioner,  arbitrator,  or  other  administer 
person  now  or  hereafter,  having  by  law  or  by  consent  of  oath- 
parties  authority  to  hear,  receive,  and  examine  evidence,  is 
hereby  empowered  to  administer  an  oath  to  all  such  witnesses 
as  are  legally  called  before  them  respectively." 

The  usual  course  now  is,  to  have  the  witnesses  sworn  before 
the  arbitrator  at  the  meeting  at  which  they  attend  to  give 
their  evidence. 

By  the  Arbitration  Act,  1889  (o),  s.  22,  "Any  person  who  Arbitration 
wilfully  and  corruptly  gives  false  evidence  before  any  referee,  raL?e  evidence 
arbitrator,  or  umpire,  shall  be  guilty  of  perjury  as  if  the  perjury, 
evidence  had  been  given  in  open  court,  and  may  be  dealt  with, 
prosecuted,  and  punished  accordingly." 

By  the  enactments  of  the  Lands  Clauses  Consolidation  Act,  Swearing 

'  witnesses 

(i)  Caledonian  Eail.  Co.  v.  Lock-  (m)  Archbold's  Practice,  vol.  ii. 

hart,  3  Macq.  808.  p.  1227,  7th  ed.,  p.  1611,  14th  ed. 

(k)  3  &  4  W.  IV.  c.  42,  s.  41;  (;/)  R.  v.  Hanks,  3  C.  &  P.  419; 

14  &  15  Viet.  c.  99,  s.  16.  E.  v.  Norman,  1  Wils.  7 ;  Hodsoll 

(/)  Street  v.  Eigby,  6  Ves.  815 ;  v.  Wise,  4  M.  &  W.  536,  S.  C.  sub 

"Wellington  v.  M'lntosh,  2  Atk.  nomine  Hodson  v.  Wilde,  7  Dowl. 

569  ;  Ilalfhido  v.  Fenning,  2  Bro.  15 ;   James  v.  Attwood,  5  Bing. 

0.  C.  336.  N.  C.  628. 

(o)  52  &  53  Viet.  c.  49. 
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under  the 
Lands,  Rail- 
ways, and 
Companies 
Clauses  Acts. 


Form. 


Evidence  by 
affidavits, 
when  admis- 
sible. 


Arbitrator 
under  County 
Courts  Act. 


Attempt  to 

mislead 

arbitrator. 


1845  (p),  the  Railway  Clauses  Consolidation  Act,  1845  (<?), 
the  Railway  Companies  Arbitration  Act,  1859  (r),  and  the 
Companies  Clauses  Consolidation  Act,  1845  (.s),  arbitrators  or 
umpires  appointed  under  those  statutes  "  may  examine  the 
parties  or  their  witnesses  on  oath,  and  administer  the  oaths 
necessary  for  that  purpose."  And  they  should  examine  them 
on  oath  unless  the  solemnity  is  dispensed  with  (t). 

No  particular  form  of  words  is  necessary  to  make  the  oath 
good  in  law  («<)• 

In  the  case  of  an  ordinary  reference,  if  the  submission 
provided  "  so  that  the  witnesses  be  examined  on  oath,"  the 
award  would  be  set  aside  if  affidavits  were  read  (.r).  It  may 
here  properly  be  noticed,  that  when  a  cause  or  other  matter 
was  referred  by  rule  of  court  to  the  master,  he  was  authorized 
to  receive  affidavits  only,  and  not  viva  voce  evidence,  unless 
the  court  specially  empowered  him  so  to  do  (y). 

Previous  to  the  statute  14  &  15  Yict.  c.  99,  s.  16,  an  arbi- 
trator appointed  under  s.  77  of  the  County  Courts  Act,  9  &  10 
Yict.  c.  95,  had  no  authority  to  administer  an  oath  to  a 
witness.  If  he  did,  and  the  witness  swore  falsely  before  him, 
the  latter  could  not  be  punished  for  perjury  (s). 

It  may  here  be  noticed  that  persons  are  liable  to  punish- 
ment for  attempting  to  deceive  an  arbitrator  in  other  ways 
than  by  perjury.  The  Court  of  Crown  Cases  Reserved  held 
that  manufacturing  false  evidence  with  intent  to  mislead  a 
judicial  tribunal  which  might  be  called  into  existence  was  an 
indictable  misdemeanour  at  common  law.  Thus,  when  a  man 
fraudulently  tampered  with  samples  of  grain,  taken  according 
to  the  custom  of  the  trade  for  the  usual  arbitration  in  case 
of  dispute,  with  intent  to  make  the  quality  appear  different, 
he  was  held  to  be  guilty  of  a  misdemeanour,  even  though  no 
arbitration  took  place  (a). 


(p)  8  &  9  Viet.  c.  18,  s.  32.  See 
Appendix  of  Statutes. 

(3)  8  &  9  Viet.  c.  20,  s.  133. 
See  Appendix  of  Statutes. 

(r}  22  &  23  Viet.  c.  59,  s.  18. 
See  Appendix  of  Statutes. 

(s)  8  &  9  Viet.  c.  16,  s.  132. 
See  Appendix  of  Statutes. 

(*)  Wakefield  v.  Llanelly  Bail., 
&c.  Co.,  34  Beav.  245. 


(«)  See  the  forms  of  oaths  and 
affirmations  in  the  Appendix  of 
Forms. 

(x\  Banks  v.  Banks,  1  Gale,  46. 

(y]  Noy  v.  Reynolds,  4  N.  &  M. 
483. 

(z)  R.  v.  Hallett,  20  L.  J.  M.  0. 
197. 

(a)  Re  Vreones,  (1891)  1  Q.  B. 
360 ;  7  Times  L.  R.  223. 
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trator  should  hear  all  the  evidence  material  to  the  question 


which  the  parties  choose  to  lay  before  him  as  on  a  trial  before 
a  jury.   It  has  been  said  that  he  may  exercise  some  discretion  all  the 
as  to  the  quantity  of  evidence  he  will  hear  (b)  ;  but  declining  e 
to  receive  evidence  on  any  matter  is,  under  ordinary  circum- 
stances, a  delicate  step  to  take,  for  the  refusal  to  receive  proof 
where  proof  is  necessary  is  fatal  to  the  award  (c). 

In  order  that  the  above  statement  may  not  give  rise  to  any 
misconception,  it  may  here  be  proper  to  call  attention  to  the 
wide  distinction  in  principle  between  refusing  to  hear  evidence 
on  any  particular  matter,  and  rejecting  a  piece  of  evidence 
deemed  by  the  arbitrator  inadmissible,  for  we  shall  see  further 
on,  that  the  exercise  of  the  arbitrator's  judgment  in  receiving 
or  rejecting  evidence  according  to  his  opinion  as  to  its  admis- 
sibility  is  not  open  to  review  (d}. 

In  order  to  make  out  a  case  entitling  the  party  to  impeach  Evidence 
the  award,  the  witnesses  must  be  distinctly  tendered  to  the  tendered, 
arbitrator  for  hearing.     It  is  not  enough  to  put  an  abstract 
proposition  to  an  arbitrator,  and  upon  his  answer  to  decline 
to  give  evidence  or  prefer  a  claim.     The  party  should  tender 
a  specific  case  and  specific  evidence  (c}. 

Further  on  it  will  be  shown  how  the  direction  of  the  court  How  arbi- 
may  be  obtained  to  set  the  arbitrator  right  on  a  point  of  law  s™  right!y 
during  the  reference  (/). 

If  an  arbitrator,  to  whom  an  action  for  not  repairing  a  Awarding 
house  has  been  referred,  make  his  award  on  a  view  of  the  mg.  evidence." 
premises  without  calling  the  parties  before  him,  the  court  will 
set  aside  the  award ;  for,  though  the  premises  may  almost  tell 
their  own  tale,  yet  there  may  be  other  facts  which  ought  to 
be  inquired  into,  such  as  payments  by  the  party,  or  excuses 
for  not  repairing  (cj) . 

Still  less  can  an  award  stand  where  the  arbitrator  hears  Hearing  one 
one  side  only  (h).     A.  coachmaker  to  whom  it  was  referred  to  8lde  onljr* 
determine  whether  a  phaeton  had  been  built  in  accordance 

(Z>)  Nickalls  v.  Warren,  6  Q.  B.  644 ;  Grazobrook  v.  Davis,  5  B.  & 

615;   per  Lord  Denman,  C.  J.,  C.  535. 

618.  (/)  See  P.  II.  ch.  4,  s.  1,  dd.  15 

(c)  Johnstone  v.  Cheapo,  5  Dow,  and  1(5,  p.  206. 

247.  (//)  Anon.,  2  Chitt.  Rep.  44. 

(d)  See  P.  II.  ch.  4,  s.  1,  d.  11.          (/*)  Braddick  v.  Thompson,   8 

(e)  Craven  v.  Craven,  7  Taunt.      East,  344. 
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PAETH.      with  a  contract,  after  inspection  of  the  phaeton  refused  to 
—  -  —  '  examine  the  witnesses  tendered  by  the  plaintiff,  though  he 

heard  the  defendant's  witnesses.  He  was  held  bound  to  have 
received  the  testimony  of  the  plaintiff's  witnesses,  however 
little  he  might  have  thought  that  their  evidence  would 
make  him  alter  the  opinion  which  he  had  formed  on  the 
inspection  (i). 

Even  when  the  refusal  to  hear  one  side  is  not  wilful,  the 
award  will  be  bad.  For  where  the  arbitrator  thought  it 
necessary  before  decision  to  have  the  admission  of  the  parties 
in  writing  that  they  had  nothing  further  to  offer,  and  that 
they  desired  a  decision  on  the  case  as  it  stood,  and  was  led  to 
believe  that  a  letter  to  that  effect,  signed  by  all  the  parties, 
was  in  the  hands  of  the  clerk  to  the  submission  (the  reference 
being  on  a  Scotch  submission),  and  stated  on  the  face  of 
the  award  that  he  had  considered  that  letter,  and  it  after- 
wards appeared  that  one  of  the  parties  had  made  no  such 
admission,  and  had  signed  no  such  letter,  and  had  material 
evidence  still  to  produce,  and  on  that  account  applied  to  the 
court  to  have  the  award  set  aside  ;  it  was  held  by  the  House 
of  Lords  (reversing  the  decision  of  the  Court  of  Session)  that 
the  award  ought  not  to  stand,  and  Lord  Eldon  said,  "  By  the 
great  principles  of  eternal  justice,  which  is  prior  to  all  these 
acts  of  sederunt,  regulations,  and  proceedings  of  court,  it  is 
impossible  that  an  award  can  stand  where  the  arbitrator  hears 
one  party  and  refuses  to  hear  the  other  "  (k). 

When  arbi-          But  when  the  submission  recited  that  the  arbitrator  had 

refuse  tcThear  been  appointed  on  account  of  his  skill  and  knowledge  of  the 

evidence.         siibject,  and  one  of  the  parties  brought  before  him  a  statement 

of  certain  facts  which  he  alleged  to  be  material,  and  offered 

to  support  it  by  proof,  the  House  of  Lords  held  the  arbitrator 

justified  in  refusing  to  receive  it,  if,  taking  all  the  matters 

alleged  to  be  facts  into  consideration,  yet  having  his  own 

local  knowledge  to  guide  him,  and  all  the  circumstances  in 

his  view,  he  felt  that  such  facts  would  have  no  effect  upon  his 

determination  (/). 

When  pecu-         In  a  later  case,  when  it  was  referred  to  surveyors  to  settle 
inttte  matter.  the  amount  of  rent  and  the  other  terms  of  a  lease  of  a  coal 

(t)  PMpps  v.  Ingram,  3  Dowl.      102. 

669.  (0  Jonnstone  v.  Cheape,  5  Dow, 

(k)  Sharpe  v.  Bickerdye,  3  Dow,      247. 
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mine,  one  objection  to  the  award  was  that  the  arbitrators      PAET!!. 
examined  no  witnesses.     Lord  Chancellor  Cranworth  said,  ' IY'  '   ' 


"I  do  not  agree  in  the  suggestion  that  it  was  incumbent  on 
the  arbitrators  to  examine  witnesses.  I  do  not  think  that 
is  the  meaning,  when  a  matter  is  referred  to  surveyors  and 
people  of  skill  to  settle  what  the  value  of  the  property  to  be 
bought  or  let  is.  Necessarily,  they  are  entrusted  from  their 
experience  and  their  observation  to  form  a  judgment  which 
the  parties  referring  to  them  agree  shall  be  satisfactory  ; 
therefore  I  do  not  think  there  was  anything  of  importance 
in  their  not  examining  witnesses,  provided,  bona  fide,  they 
meant  to  say,  '  We  know  sufficient  of  the  subject  to  decide 
properly  without  examining  witnesses '"(w). 

An  arbitrator  experienced  in  cloth  was  held  justified   in  Deciding  on 
deciding  upon  inspection  of  samples  only  (n). 

A.  usage  for  arbitrators  appointed  to  determine,  as  between  Usage  to 
outgoing  and  incoming  tenants  of  a  farm,  the  value  of  the  *™e  Ofn 
away-going  crop,  and  the  deductions  for  want  of  repair  of  repairs,  on 
the  farm-buildings  and  fences,  to  make  their  award  on  an  without 
inspection  of  the  crops  and  premises,  without  notice  to  the  evadence- 
parties  and  without  evidence,  may  be  good,  but  no  usage  can 
justify  the  arbitrator  in  hearing  one  party  and  his  witnesses 
only  in  the  absence  of,  and  without  notice  to,  the  other 
party  (o). 

According  to  Turner,  L.J.,  the  award  of  a  government  Statutory^ 
board,  such  as  the  railway  commissioners,  made  arbitrators  by  absolute^ ' 
statute,  cannot  be  set  aside  by  the  courts  for  hearing  witnesses  discretion, 
behind  the  backs  of  the  parties,  on  the  ground  that  they  have 
an  absolute  discretion,  and  are  only  responsible  to  parliament 
for  its  exercise  (p). 

On  a  reference  of  a  claim  for  builder's  work  done  to  a  Discretionary 
house,  it  is  within  the  discretion  of  the  arbitrator  to  deter-  trat 
mine  whether  he  will  comply  with  the  request  of  one  of  the  premises, 
parties  that  he  should  view  the  premises  (</). 

(m)  Eads  v.  Williams,  24  L.  J.  (o)  Oswalds.  Lord  Grey,  24  L.  J. 

Ch.  531 ;  Caledonian  Bail.  Co.  v.  Q.  B.  69. 

Lockhart,  3  Macq.  808 ;  Bottomley  ( p)  The  Nowry  and  Enniskillen 

v.  Amber,  38  L.  T.  N.  S.  545.   Seo  Eail.  Co.  v.  The  Ulster  Bail.  Co., 

P.  II.  ch.  4,  s.  2,  d.  2.  2  Jur.  N.  S.  936,  S.  0.  8  De  G.  M. 

.  (n)  Wright  v.  Howson,  4  Times  &  G.  487. 

L.  E.  386.  (7)  Munday  v.  Black,  9  C.  B. 

N.  S.  557,  S.  C.  30  L.  J.  C.  P.  193. 
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too  hastily. 


Party  asking 
to  be  heard. 


Party  asking 
for  time. 


On  a  general  reference  by  an  executor  respecting  differ- 
ences between  his  testator  and  a  third  person,  an  arbitrator 
is  not  justified  in  rejecting  evidence  offered  by  the  executor 
to  show  that  he  has  no  assets  to  meet  the  demand  upon  his 
testator's  estate  (r). 

The  arbitrator  should  be  careful  not  to  mislead  the  parties 
into-  a  supposition  that  the  case  is  still  open,  and  then  un- 
expectedly to  make  his  award.  For,  if  the  arbitrator,  after 
promising  to  hear  some  witnesses,  make  his  award  without 
calling  them,  or  giving  notice  that  he  shall  not  examine 
them  (s) ;  or  if,  after  declaring  that  he  can  take  no  further 
proceedings  in  the  reference  till  some  books  of  account  have 
been  looked  into  and  examined,  he  make  his  award  without 
giving  notice  to  the  parties  that  he  has  found  the  inspection 
of  the  books  unnecessary  (t),  the  award  will  be  set  aside. 

If,  though  there  has  been  some  needless  delay,  an  arbitrator 
do  not  give  the  party  who  has  caused  it  proper  opportunity 
to  go  into  his  case,  but  make  his  award  too  hastily,  without 
giving  the  party  due  notice  of  his  intention  to  do  so,  the 
court  will  set  the  award  aside  («).  "Where  a  party  desired  the 
arbitrator  to  defer  making  his  award  until  he  should  satisfy 
him  as  to  some  things  which  the  arbitrator  took  to  be  against 
him ;  as  this  was  within  two  or  three  days  before  the  time  for 
making  the  award  was  out,  the  arbitrator  refused  his  request, 
and  made  his  award;  yet,  as  it  seemed  there  was  a  just 
ground  for  the  plaintiff's  desire  to  be  heard,  though  it  did 
not  appear  that  the  plaintiff  was  ready  to  be  heard,  within 
the  time,  the  court  set  aside  the  award  ;'./•) . 

So,  while  the  matters  were  still  open,  and  the  one  party 
asked  to  be  heard  and  the  umpire  refused  and  made  his 
award,  it  was  set  aside  (?/) . 

If  a  party  be  surprised  by  an  unexpected  case  set  up  by 
his  opponent,  and  ask  for  time  to  inquire  into  the  matter,  it 


(r)  Eiddell  v.  Sutton,  5  Bing. 
200. 

(s)  Earle  v.  Stocker,  2  Vern. 
251. 

(t)  Pepper  v.  Gorham,  4  Moore, 
148. 

(M)  Doddington  v.  Hudson,  1 
Bing.  384 ;  Bedington  v.  Southall, 
4  Price,  232  ;  Gladwin  v,  Chilcote, 


9  Dowl.  550 ;  Haigh  v.  Haigh,  31 
L.  J.  Ch.  420,  S.  0.  3  De  G.  F.  & 
J.  157;  Fryer  v.  Shaw,  27  L.  J. 
Ex.  320. 

(x)  Spettigue  r.  Carpenter,  2 
P.  W.  361. 

(y)  Maunder,  In  re,  49  L.  T. 
535. 
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is  proper  for  the  arbitrator  to  comply  with  his  request,  and  to      PABT  II. 
give  reasonable  opportunity  for  investigating  the  matter  (z). 


When  the  case  is  closed,  it  is  in  the  discretion  of  the  arbi-  Refusing  to 
trator  whether  he  will  re-open  it  and  receive  further  evidence.  rc'°Pen  UJe- 
And  where  it  was  agreed  that  a  certain  meeting  should  be 
the  last,  and  that  all  the  evidence  on  both  sides  should  be 
produced,  and  the  defendant  afterwards  applied  to  the  arbi- 
trator for  another  hearing,  alleging  that  he  was  in  possession 
of  fresh  evidence  to  rebut  the  effect  of  certain  accounts  put  in 
evidence  by  the  plaintiff  at  the  last  meeting,  and  the  arbi- 
trator refused  the  hearing,  and  made  his  award  without  any 
more  evidence,  the  court  declined  to  interfere,  saying  that 
the  arbitrator  must  use  his  own  discretion  whether  he  would 
grant  another  meeting  or  not  (a). 

Where  an  arbitrator  refused  to  wait  for  the  return  of  an  Refusing  to 
alleged  material  witness,  absent  on  a  voyage  to  China,  and  'w?lt  f°r 
made  his  award,  the  court  declined  to  interfere  with  the  witness, 
exercise  of  his  discretion  (i) . 

As  a  general  practice,  the  arbitrator  should  carefully  take  Arbitrator 
notes  in  writing  of  everything  material  stated  by  the  wit-  no^es  Of  ^ 
nesses,  in  order  that  he  may  be  enabled  to  do  full  justice  evidence, 
between  the  parties,  by  going  over  the  whole  collectively  and 
deliberately,  by  accurately  comparing  what  a  witness  says  at 
first  with  what  he  admits  on  cross-examination,  and  what  one 
witness  states  with  what  a  second  witness  deposes  to.     Even 
when  the  case  is  so  short  that  the  arbitrator  can  safely  trust 
to  carrying  all  the  evidence  in  his  head,  it  is  advisable  that 
there  should  be  written  minutes  of  the  evidence,  in  case  any 
ulterior  proceeding  be  taken  on  the  award,  and  the  arbitrator 
be  required  to  give  information  respecting  the  proceedings 
before  him  (c). 

Formerly  nice  questions  were  raised  as  to  the  extent  of  the  Examining 
power  of  the  arbitrator  to  examine  the  parties  to  the  cause,  -witnesses, 
and  the  proper  mode  of  such  examination  ((/),  but  these  have 

(z)  Solomon  v.  Solomon,  28  L.  (c)  Groom  v.  Goro,  1  II.  &  N. 

J.  Ex.  129.  14,  S.  C.  25  L.  J.  Ex.  2G7. 

(a)  Eingor  v.  Joyce,  1  Marsh,  (d)  Lloyd  y.Arclibowlo,  2  Taunt. 

401.  See  Hall  y.  Andorton,  In  323;  Smith  v.  Sparrow,  16  L.  J. 

ro,  8  Dowl.  326 ;  Larchin  v.  Ellis,  Q.  B.  139 ;  Scales  v.  East  London 

11W.E.281 ;  Hemming  v.  Parker,  Waterworks,  1  Hod-cs,  <H  ;  Wells 

14  W.  E.  328.  v.  Bonskin,  9  M.  &  W.  4  J  ;  Mor- 

(fc)  Gindcr  v.  Curtis,  14  C.  B.  gan  v.  Morgan,  1  Dowl.  611  ; 

X.  S.  72::.  Kuene  v.  Deeblo,  3  B.  &  C.  491 ; 


190 


POWER  AND  DUTY  BEFORE  AWARD. 


PAST  II. 
CH.  rv.  s.  1. 


Examining 
parties  under 
the  Lands, 
Railways,  and 
Companies 
Clauses  Acts. 


lost  their  interest  since  the  change  in  the  law  of  evidence 
which  allows  parties  generally  to  be  examined  as  witnesses 
in  their  own  behalf. 

By  the  special  provisions  of  the  Land  Clauses  Consolida- 
tion Act,  1845  (e),  the  Railways  Clauses  Consolidation  Act, 
1845  (/),  and  the  Companies  Clauses  Consolidation  Act, 
1845  (</),  the  arbitrators  or  umpire,  on  references  under  those 
acts,  have  power  to  examine  the  parties  on  oath,  and  may 
administer  the  oath  for  that  purpose. 


Calling  for 
documents. 


Arbitrator 
calling  for 
accounts  to 
decide  "what 
are  matters  in 
difference. 


Power  under 
the  Lands, 
Railways,  and 
Companies 
Clauses  Acts. 


vii.  Power  of  the  arbitrator  to  call  for  documents.'] — A 
provision  is  generally  inserted  in  orders  of  reference  that  the 
parties  shall  produce  before  the  arbitrator  all  books,  papers, 
deeds,  and  writings,  relating  to  the  matters  in  difference 
between  them,  as  the  arbitrator  shall  require  Compliance 
with  the  arbitrator's  demand  for  production  will  be  enforced 
by  attachment  (/?).  A  submission  usually  contains,  or  is 
deemed  to  contain,  a  similar  clause  (i). 

If  on  a  general  reference  the  arbitrator  call  for  certain 
books  of  account,  it  is  no  answer  for  the  party  who  is  ordered 
to  produce  them  to  say  that  they  relate  to  accounts  long 
since  settled,  and  not  now  matters  in  dispute ;  for  the  arbi- 
trator is  for  this  purpose  to  determine  what  are  the  matters 
in  dispute  (A) . 

In  references  under  the  Lands  Clauses  Consolidation  Act, 
1845  (k),  the  Eailways  Clauses  Consolidation  Act,  1845  (/), 
the  Eailway  Companies  Arbitration  Act,  1859  (m),  and  the 
Companies  Clauses  Consolidation  Act,  1845  («),  the  arbitra- 
tors, or  the  umpire,  are  empowered  to  call  for  the  production 
of  any  documents  in  the  possession  or  power  of  either  party, 
which  he  or  they  may  think  necessary  for  determining  the 
question  in  dispute. 


Warne  v.  Bryant,  3  B.  &  C.  590 ; 
Morgan  v.  Williams,  2  Dowl.  123. 

(e)  8  &  9  Viet.  c.  18,  s.  32.  See 
Appendix  of  Statutes. 

(/)  8  &  9  Viet.  c.  20,  s.  133. 
See  Appendix  of  Statutes. 

(g)  8  &  9  Viet.  c.  16,  s.  132. 
See  Appendix  of  Statutes. 

(/*)  Arbuckle  v.  Price,  4  Dowl. 
174. 


(i)  52  &  53  Viet.  c.  49,  Sched.  I. 

[*)  8&9Vict.  c.  18,  s.  32.  See 
Appendix  of  Statutes. 

(0  8  &  9  Viet.  c.  20,  s.  133. 
See  Appendix  of  Statutes. 

(m)  22  &  23  Viet.  c.  59.  See 
Appendix  of  Statutes. 

(»)  8  &  9  Viet.  c.  16,  s.  132. 
See  Appendix  of  Statutes. 
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vin.  Duty  of  the  arbitrator  to  receive  no  evidence  unless  both      PAST  II. 
parties  are  present, ,] — An  arbitrator  can  hardly  be  too  scrupu- 


lous in  guarding  against  the  possibility  of  being  charged  with 

not  dealing  equally  with  both  parties.     Neither  side  can  be  ceive  private 

allowed  to  use  any  means  of  influencing  his  mind  which  are 

not  known  to,  and  capable  of  being  met  and  resisted  by,  the 

other.     As  much  as  possible  the  arbitrator  should  decline  to 

receive  private  communications  from  either  litigant  respecting 

the  subject-matter  of  the  reference.     It  is  a  prudent  course  to 

make  a  rule  of  handing  over  to  the  opponent  all  written  . 

statements  sent  to  him  by  a  party,  and  to  take  care  that  no 

kind  of  communication  concerning  the  points  under  discussion 

be  made  to  him,  without  giving  information  of  it  to  the 

other  side  (0). 

Except  in  the  few  cases  where  exceptions  are  unavoidable,  Should 
as  where  the  arbitrator  is  justified  in  proceeding  ex  parte,  ^j^™™6- 
both  sides  must  be  heard,  and  each  in  the  presence  of  the  presence  of 
other.     However  immaterial  the  arbitrator  may  deem  a  point 
to  be,  he  should  be  very  careful  not  to  examine  a  party  or  a 
witness  upon  it,  except  in  the  presence  of  the  opponent.     If  irregular 

i  ,1  .  ,T  i  •         i.c    j.       ±1.  j.  examination 

he  err  in  this  respect  he   exposes   himseli   to  the  gravest  avoids  award, 
censure,  and  the  smallest  irregularity  is  often  fatal  to  the 
award  (p} . 

Where  some  witnesses  attended  before  the  arbitrator  to 
give  evidence  on  behalf  of  the  defendant,  and  he,  notwith- 
standing the  parties,  pursuant  to  his  recommendation,  had 
agreed  to  produce  no  more  evidence,  received  the  testimony 
of  these  witnesses,  the  parties  and  solicitors  on  both  sides 
being  absent,  Lord  Eldon,  C.,  set  aside  the  award,  on  the 
ground  that  the  evidence  had  been  improperly  admitted, 
although  the  arbitrator  swore  that  the  evidence  thus  received 
had  had  no  effect  on  his  award  (<?) ;  the  learned  judge  being 
of  opinion  that  no  court  should  permit  an  arbitrator  to  decide 
so  delicate  a  matter  as  whether  a  witness  examined  in  the 
absence  of  one  of  the  parties  had  an  influence  on  him  or 
not  (r). 

(o)  Harvey  v.  Shelton,  7  Beav.  33  Boav.  213. 

455,  S.  C.  13  L.  J.  Ch.  466.  (j)  Walker  v.  Frobisher,  6  Ves. 

(p}  Harvey  v.  Shelton,  7  Boav.  70. 

455,  S.  C.  13  L.  J.  Ch.  466 ;  Hick,  (r)  Fetherstone  v.  Cooper,  9Vos. 

In  re,  8  Taunt.  694  ;  Drew  v.  Le-  67. 
burn,  2  Macq.  1 ;  Tidswell,  In  re, 
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PABT  II.          But  this  rule  has  not  always  been  strictly  adhered  to,  for  in 
CH  rv  s  1. 

two  instances  it  has  been  held  by  the  Court  of  Common  Pleas, 


<mfdwhen'  **'  ^hat  ^  ^he  arbitrator  re-examined  a  witness  after  the  case  on 
party  in  fault,  both  sides  was  closed,  and  the  plaintiff's  attorney  gone  away, 
that  circumstance  would  not  induce  the  court  to  set  aside  the 
award,  although  the  arbitrator  admitted  his  judgment  had 
been  influenced  by  the  answer,  unless  it  appeared  that  the 
second  examination  of  the  witness  was  brought  about  by  the 
management  of  the  opposite  party  (s) . 

Held  in  Q,  B.,  In  a  more  recent  case,  however,  the  Court  of  Queen's  Bench 
stated  that  the  two  cases  in  the  Common  Pleas  were  not  satis- 
factory to  them,  and  that  they  would  rather  abide  by  the 
broad  principle  laid  down  by  Lord  Eldon  in  Walker  v. 
Frobisher  (t),  and  reiterated  in  Fetherstone  v.  Cooper  («). 

In  that  case,  one  party  had  brought  an  action  for  obstructing 
the  waterway  in  front  of  their  houses,  which  faced  on  to  the 
Biver  Thames.  The  obstruction  complained  of  consisted  of  a 
floating  pier  composed  of  barges.  The  other  party  indicted 
the  former  for  a  nuisance,  alleging  that  an  embankment  in 
front  of  the  house  was  an  encroachment  on  the  river.  Both 
the  action  and  indictment  were,  by  different  orders  of  refer- 
ence, referred  to  the  same  arbitrator,  with  power  to  order  the 
removal  of  obstructions,  and  to  regulate  the  waterway.  After 
the  arbitrator  had  heard  the  case,  and  stated  that  he  wanted 
nothing  further  from  either  party,  he  sent  for  the  deputy 
water-bailiff,  who  had  been  examined  as  a  witness,  and  ques- 
tioned him  as  to  the  means  of  giving  convenient  access  to  the 
shore,  supposing  the  embankment  removed.  No  notice  of 
this  meeting  was  given  to  either  side,  but  a  special  pleader 
was  present  at  it,  who  had  acted  as  an  advocate  for  one 
of  the  parties  in  a  former  stage  of  the  reference.  One  of  the 
other  party  coming  accidentally  into  the  room,  asked  permis- 
sion to  remain  also,  but  this  the  arbitrator  refused,  saying 
that  he  had  the  special  pleader  there  to  give  him  some 
information,  by  which,  however,  his  opinion  would  not  be 
biassed. 

The  court  said  that,  though  there  was  no  imputation  on  the 
motives  of  the  arbitrator,  the  irregularity  of  his  conduct  was 

(a)  Atkinson  v.  Abraham,  IB.       50.  B.  581. 
&  P.  175 ;  Bignall  v.  Gale,  2  M.  &          («)  6  Ves.  70. 
G.  830.     See  also  Crossley  v.  Clay,          («)  9  Yes.  67. 
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fatal  to  the  validity  of  the  award  ;  that  they  could  draw  no      PABT  II. 

.  CH    IV    8     1 

line,  but  must  abide  by  the  general  principle,  that  where  by  - 


possibility  the  arbitrator's  mind  may  have  been  biassed,  the 
objection  is  fatal  ;  and  that  they  must  oppose  all  attempts  to 
explain,  by  the  bearing  of  particular  parcels  of  the  evidence, 
whether  the  inquiry  had,  or  by  any  probability  might  have 
had,  an  effect  on  the  decision  ;  and  as  there  was  only  one 
subject-matter,  they  set  aside  the  award,  both  upon  the 
indictment,  as  well  as  upon  the  action  (.r). 

On  a  later  occasion,  when  the  cases  in  the  Common  Pleas 
above  referred  to  (y)  were  relied  on  in  the  Queen's  Bench, 
Lord  Denman,  C.  J.,  again  intimated  that  that  court  did  not 
accede  to  their  authority,  and  that  they  had  in  preference 
adopted  the  rule  laid  down  by  Lord  Eldon  at  the  commence- 
ment of  his  career  (z)  . 

At  the  present  day,  if  no  personal  misconduct,  or  evil  inten-  Referring 
tion,  or  gross  disregard  of  proper  rules,  be  imputable  to  the    * 


arbitrator,  the  courts  will  often  refer  back  the  award  to  him  examination 
notwithstanding  he  may  have  been  guilty  of  some  irregula- 
rities in  the  examination  of  the  witnesses  («). 

Though   both   the   parties  are  absent,  and  are  thus  in  a  Examining 
measure  on  an  equality,  the  course  of  examining  a  witness 
in  private   cannot,   under  ordinary   circumstances,   be  jus-  absent. 
tified(ft). 

The  Court  of  Chancery,  also,  has  exhibited  its  adherence  to  Examining 
the  rule  laid  down  by  Lord  Eldon  (c).     For  where  the  arbi-  private  bad* 
trator  summoned  one  of  the  parties  before  him  to  explain  an  on  Pu*>lic 

grounds. 

apparent  error  in  the  accounts,  without  giving  any  notice  of 
the  meeting  to  the  other  side,  even  though  the  meeting  took 
place  in  the  presence  of  an  accountant  employed  by  both 
sides,  the  Master  of  the  Rolls  held  that  this  was  such  a  devia- 
tion from  the  course  of  justice,  that  the  award  could  not  be 
supported,  although  it  did  not  appear  that  the  party  excluded 
had  in  fact  been  injured;  and  that  the  absent  party  was  not 
precluded  from  objecting  to  this  irregularity,  by  reason  of 

(cc)  Dobson  v.  Groves,  6  Q.  B.  (a)  Aiming  v.  Hartley,  27  L.  J. 

637.  Ex.  145.     See  Tidswell,  In  re,  33 

(y]  Bignall  v.  Gale,  2  M.  &  G.  Beav.  213. 

830  ;  Atkinson  v.  Abraham,  1  B.  (6)  Plews  v.  Middleton,  6  Q.  B. 

&  P.  175.  845. 

(z)  Plows  v.  Middloton,  6  Q.  B.  (c)  Fothorstone  v.  Cooper,  9  Ves. 

•s»"».  67. 

R.  O 


194 


POWER  AND  DUTY  BEFORE  AWARD. 


PART  II. 
cir.  iv.  s.  1. 


No  exception 
in  case  of 
merchant 
arbitrator. 


Inquiry 
•whether  party 
admits  or  dis- 
putes items. 


Private  state- 
ments to 
accountant. 


his  having  himself  heen  guilty  of  the  impropriety  of  pri- 
vately communicating  with  the  arbitrator ;  because  it  was  not 
a  question  of  mere  private  consideration  between  two  adverse 
parties,  but  a  matter  concerning  the  due  administration  of 
justice  (d). 

In  a  modern  case  in  the  House  of  Lords,  Lord  Cranworth, 
L.  0.,  said  that  he  agreed  with  Lord  Eldon,  that  the  principles 
of  universal  justice  required  that  the  person  who  is  to  be  pre- 
judiced by  the  evidence  ought  to  be  present  to  hear  it  taken ; 
and  that  an  arbitrator  entirely  misconceived  his  duty  who 
took  upon  himself  to  hear  evidence  behind  the  back  of  the 
party  interested  in  controverting  it  (c) . 

This  course  of  conduct,  of  examining  one  party,  or  the 
witnesses  of  one  party,  or  receiving  evidence  from  one  party, 
in  the  absence  of  the  other,  is  often  adopted  by  mercantile  arbi- 
trators. But  the  courts,  in  the  above  instance,  and  in  many 
others,  have  strongly  repudiated  the  idea  that  a  different 
course  is  allowable,  in  this  respect,  in  the  case  of  mercantile 
referees;  and  although  the  lawful  usage  of  merchants  may  be 
imported  into  the  contract  of  reference,  they  have  said  that 
the  practice  of  receiving  evidence  which  the  party  affected 
has  no  opportunity  of  meeting  is  not  a  lawful  usage  (/). 

Notwithstanding  the  necessity  of  avoiding  in  general  any- 
thing like  ex  parte  proceedings,  it  was  decided  by  the  House 
of  Lords,  in  one  case,  to  be  no  objection  to  the  award,  that  the 
arbitrator  had,  in  the  absence  of  one  of  the  parties,  called  in 
the  other,  and  asked  him  whether  he  admitted  or  disputed 
certain  items  in  an  account,  and  had  merely  taken  his  answer 
to  that  question  (<y). 

If  on  a  reference  it  is  arranged  that  the  accounts  should  be 
referred  to  an  accountant,  and  that  either  party  is  to  be  at 
liberty  to  examine  the  books  in  his  presence,  it  does  not  seem 
objectionable  for  either  party,  when  attending  separately  be- 
fore the  accountant,  to  give  explanations  respecting  the  items ; 
for  the  accountant  is  not  the  judge,  but  only  an  assistant  of 
the  arbitrator  on  the  occasion  (/i) . 

(d)  Harvey  v.  Shelton,  13  L.  J. 
Ch.  466,  S.  C.  7  Beav.  455. 

(e)  Drew  v.  Drew,  H.  L.  March 
8,  1855,  S.  0.  Paterson's  Appeals, 
443. 

(/)  Matson  v.  Trower,  1  By.  & 
Moo.    17;    Harvey  r.   Shelton,   7 


Beav.  455,  S.  0.  13  L.  J.  Ch.  466 ; 
Brook  v.  Delcomyn,  16  C.  B.  N.  S. 
403,  S.  C.  33  L.  J.  C.  P.  246. 

(</)  Anderson  v.  "Wallace,  3  C.  & 
F.  26. 

(/;)  Harvey  v,  Shelton,  7  Beav. 
455. 
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But  where  an   accountant  was  by  the  submission  to  be      PART  II. 
employed  to  examine  and  report  to  the  arbitrator,  on  the    "^  "^  B- 


books,  accounts,  and  works,  and  the  accountant  received  ex- 
planations from  one  party  as  to  items  in  the  accounts  in  the 
absence  of  the  other,  Lord  Justice  Turner  said  that  that  was 
a  course  of  proceeding  which  the  Court  of  Chancery  could 
not  possibly  sanction.  He  also  reprehended  the  accountant 
for  assuming  the  authority  of  excluding  from  a  meeting 
before  him  the  son  of  one  of  the  parties  whom  the  father 
wished  to  attend  («'). 

If  the  plaintiff's  agent  for  conducting  the  reference  assent  Party's  agent 
to  the  defendant  calling  on  the  arbitrator  alone,  and  pro- 
ducing his  books  before  him,  the  plaintiff  cannot  object  to 
the  award  on  the  ground  of  the  private  meeting  between  the 
defendant  and  the  arbitrator  (/•) . 

Though  we  have  seen  that  in  general  serious  objections  Private  meet- 
may  be  made  to  the  proceedings,  if  a  meeting  takes  place  of  ^'e^^s 
which  one  of  the  parties  has  no  notice,  yet  if  at  a  meeting  so  reference, 
held  nothing  is  done  except  to  discuss  the  question  of  adjourn- 
ment, and  the  meeting  is  in  fact  adjourned  without  the  sub- 
jects of  the  reference  being  entered  upon,  the  court,  it  seems, 
will  not  set  aside  the  award  on  the  mere  ground  of  the  party 
having  had  no  notice  of  such  a  meeting  being  held  (/). 

ix.    Waiving  objection  to  irregular  conduct  of  the  arbitrator.']  Parties  may 
— Though  the   arbitrator  may  have  been  guilty  of    some  larity. 
irregularity  in  the  course  of  the  reference,  it  will  not  vitiate 
the  award,  if  the  conduct  of  the  parties  be  such  as  shows 
that  they  waive  any  objection  on  account  of  it ;  but  the 
waiver  must  be  clearly  made  out  (m)  ;  and  the  party  must  be 
shown  to  have  full  knowledge  of  the  defect  which  he  is  said 
to  waive  («) . 

If  by  the  terms  of  the  submission  the  arbitrators  are  to  improper 
appoint  an  umpire  previous  to  entering  on  a  consideration  of 
the  matters  referred,  and  they  enlarge  the  time  for  making 

(t)  Haigh  v.  Haigh,  31   L.  J.  (?»)  Salkeld,  In  ro,  12  A.  &  E. 

Ch.  420,  S.  0.  3  De  G.  F.  &  J.  767  ;  Jenkins,  In  re,  1  Dowl.  N.  S. 

157.  276;  Drew  v.  Leburn,  2  Macq.  1. 

(k)  Hamilton  v.  Bankin,  3  De  GK  (n)  Darnley,   Earl  v.  London, 

&  S.  782.  Chatham  and    Dover  Rail.   Co., 

(0  Morphott,  In  re,  2  D.  &  L.  L.  R.  2  II.  L.  Cas.  43. 
967. 
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of  umpire. 


Private 
examination 
of  witnesses. 


Irregular 
meeting. 


Blearing. 


Attending 
meetings  after 
irregularity 
not  neces- 
sarily a 
waiver. 


Attending 


the  award  before  they  appoint  an  umpire,  and  the  parties, 
with  knowledge  of  these  facts,  attend  a  meeting  before  the 
arbitrators,  they  will  be  taken  to  have  waived  the  objection 
as  to  the  irregular  enlargement  of  the  time  (o) . 

Even  if  the  arbitrators,  without  any  authority,  appoint  an 
umpire,  and  he  be  guilty  of  the  irregularity  of  examining  the 
parties  separately,  his  decision  cannot  be  impeached  by  them, 
if  they  attend  before  him  and  make  no  objection  (/>). 

So  also  it  was  held,  that  where  the  arbitrators  excluded  the 
parties  and  their  solicitors,  and  examined  witnesses  privately, 
if  either  party  intended  to  take  advantage  of  it,  he  ought  to 
have  given  notice  at  the  time  that  he  intended  to  rely  on  it 
as  an  objection  (q)  ;  and  if  a  party  attend  meetings  after 
knowing  that  the  arbitrator  has  examined  witnesses  behind 
his  back,  and  without  objecting,  he  has  waived  the  irregu- 
larity (r). 

So  if  at  a  meeting  improperly  convened,  and  in  the  absence 
of  both  parties,  the  arbitrators  receive  evidence,  which  they 
strike  out  on  its  being  objected  to  at  the  next  meeting,  a 
party  will  not  be  permitted  to  invalidate  the  award  on  the 
ground  of  the  reception  of  evidence  in  an  irregular  manner,  if 
afterwards  he  has  gone  on  with  the  case,  examining  and  cross- 
examining  the  witness  (s). 

Eehearing  the  case  before  all  three  arbitrators  cures  the 
irregularity  of  the  proceedings  before  two  only,  the  third 
arbitrator  having  been  by  mistake  at  first  appointed  as  um- 
pire, and  considered  an  umpire  (t}. 

Where  a  party  objected  to  evidence  received  in  his  absence 
and  to  exclusion  from  certain  meetings  of  persons  whom  he 
reasonably  wished  to  attend  on  his  behalf,  his  not  receding 
from  the  reference,  and  allowing  the  remaining  business  to  be 
transacted  ex  parte,  was  not  treated  as  an  acquiescence  in  the 
irregularities,  it  being  clear  on  the  evidence  that  he  had  no 
intention  of  waiving  the  objection  (u). 

A  party  who  appears  before  an   arbitrator   and  protests 


(o)  Hick,  In  re,  8  Taunt.  694. 

(p)  Matson  v.  Trower,  1  By.  & 
Moo.  17. 

(g)  Hewlett  v.  Laycock,  2  C.  & 
P.  574. 

(r}  Drew  v.  Drew,  H.  L.  March 
8,  1855. 


(s)  Kingwell  v .  Elliot,  7  Dowl. 
423. 

(0  Moseley  v.  Simpson,  L.  E. 
16  Eq.  226. 

(u)  Haigh  v.  Haigh,  31  L.  J. 
Ch.  420,  S.  C.  3  De  G.  F.  &  J.  157. 
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against  his  having  any  authority,  and  has  his  protest  over-      PAET  II. 

ruled,  does  not,  by  cross-examining  his  adversary's  witnesses,  ! U L 

and  calling  witnesses  on  his  own  behalf,  preclude  himself  from  meetm£8 

0  7  *  .  under  protest. 

afterwards  obj  ecting  that  the  award  is  .void  (#) . 

An  objection  to  an  award,  on  the  ground  of  irregular  and  Waiver  by 
improper  conduct  on  the  part  of  the  arbitrators  in  examining  ^thout" 
witnesses  ex  parte,  was  held  by  the  Court  of  Common  Pleas  objecting, 
to  have  been  waived  by  the  injured  party  knowing  of  their 
conduct  for  three  weeks  before  the  award  is  made,  without 
taking  any  objection ;  for  he  has  no  right  to  lie  by  and  take 
his  chance  of  the  award,  and  then,  finding  that  made  against 
him,  move  to  set  it  aside  on  the  ground  of  the  irregularity  (//) . 

The  Court  of  Queen's  Bench,  however,  took  this  distinc- 
tion, that  where  an  irregularity  took  place  at  a  meeting  of  all 
the  parties,  and  was  passed  over,  no  objection  could  after- 
wards be  made,  but  that  where  witnesses  were  examined 
behind  the  back  of  one  of  the  parties  who  wished  to  be 
present,  as  the  opportunity  of  setting  right  what  was  ir- 
regular was  past,  he  would  not  be  taken  to  have  waived  his 
right  to  complain  merely  because,  with  the  knowledge  of 
the  circumstance,  he  had  not  protested  before  the  award  was 
made  (s). 

The  result  of  the  above  cases  seems  to  show,  that  if  the  Arbitrator's 
arbitrator  find  that  he  has  inadvertently  been  betrayed  into  * 
an  irregularity,  which,  though  fatal  in  principle,  yet  in  fact  krity 
does  not  affect  the  merits  of  the  case,  he  may  generally  pre- 
vent any  ill  consequences  by  giving  the  parties  full  informa- 
tion of  the  particular  step,  and  proposing  to  adopt  such  a 
course  as  may  seem  fit  to  remedy  any  possible  inconvenience. 
It  will  rarely  happen  that  the  parties  will  not  either  expressly 
or  impliedly  agree  to  waive  any  objection  that  might  other- 
wise be  taken. 

x.    When  arbitrator  empowered  to  proceed  ex  parted] — Every  Power  to  pro- 
arbitrator  is  authorised,  by  the  nature  of  his  office,  to  pro-  \ 

implied. 

(as)  Davies  v.  Price,  6L.  T.  N.  S.  S.  C.  33  L.  J.  C.  P.  25 ;  Sheonath 

713  ;   affirmed  in  error,   34  L.  J.  v.  Eamnath,  35  L.  J.  N.  S.  P.  C.  1. 

Q.  B.  8,  S.  C.  11  L.  T.  N.  S.  203;  (»/)  Bignall  v.  Gale,  2  M.  &  G. 

Bingland  v.  Lowndes,    17  C.   B.  830. 

N.  S.  514,  S.  C.  33  L.  J.  C.  P.  (z)  Dobson  v.  Groves,  6  Q.  B. 

337  ;  in  error,  overruling  the  same  637. 
case  below,  15  C.  B.  N.  S.  173, 
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unusual,  to  give  him  the  power  in  express  terms  in  the  sub- 


mission. No  application  to  the  court  is  necessary  to  warrant 
his  so  proceeding,  but  the  arbitrator  is  to  judge  for  himself 
of  the  discretion  of  exercising  his  power  («). 

It  ought,  however,  to  be  a  very  strong  case  to  justify  him 
proceeding  ex  parte,  as  going  on  with  the  reference  in  the 
absence  of  one  of  the  parties  is  so  substantial  an  incon- 
venience, and  so  much  prevents  the  doing  justice  between 
them  (b). 

Party  neglect-  Still,  if  one  of  the  parties,  after  having  been  duly  summoned, 
neglect  to  attend  before  the  arbitrator,  and  the  latter  be  of 
opinion,  from  the  circumstances  which  are  brought  before  his 
notice,  that  the  party  absents  himself  with  a  view  to  prevent 
justice  and  defeat  the  object  of  the  reference,  it  is  the  arbi- 
trator's duty  to  give  due  notice  to  the  absenting  party,  that 
he  intends,  at  a  specified  time  and  place,  to  proceed  with  the 
reference,  whether  the  party  shall  attend  or  not.  If  this 
notice  fail  to  enforce  his  attendance,  and  he  do  not  allege 
some  excuse  satisfactory  to  the  arbitrator,  the  latter  not  only 
may  but  ought  to  proceed  ex  parte  (c). 

When  a  party  has  ineffectually  attempted  to  revoke  the 

attempting      submission,  and  refused  to  attend  a  meeting  on  the  ground 
that  the  arbitrator  has  no  authority,  it  has  long  been  decided 
that  the  arbitrator  may  proceed  ex  parte  at  once  (rf). 
.  In  general  the  arbitrator  is  not  justified  in  proceeding  ex 

intention  to      parte  without  giving  the  party  absenting  himself  due  notice. 
"*  notice  may  be  given  verbally  or  in  writing.     It  should 

express  the  arbitrator's  intention  clearly,  or  the  award  may 
be  set  aside  (e).  An  ordinary  appointment  for  a  meeting, 
with  the  addition  of  the  word  "  peremptory  "  marked  on  it, 

Peremptory      is  sufficient  (/).     If  the  arbitrator  decline  to  proceed  on  the 

meeting.  first  failure  to  attend  a  peremptory  appointment,  and  give 
another  appointment,  he  is  not  authorised  in  proceeding  ex 

(a)  "Wood  v.  Leake,  12  Ves.  412 ;  (d]  Harcourt  v.  Eamsbottom,  1 

Hetley  v.  Hetley,  Kyd  on  Awards,  J.  &  W.  512. 

100.  (e )  Gladwin  v.  Chilcote,  9  Dowl. 

(6)  Gladwin  v.  Chilcote,  9  Dowl.  550 ;  Scott  v.  Van  Sandau,  6  Q.  B. 

550.  237. 

(c)  "Waller  v.  King,  9  Mod.  63  ;  (/)  Gladwin r.  Chilcote,  9  Dowl. 

Wood  v.  Leake,  12  Yes.  412;  Hall  550;    Doddington  v.   Hudson,    1 

v,  Anderton,  In  re,  8  Dowl.  326.  Bing.  384. 
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parte  at  the  second  meeting,  unless  the  appointment  for  it      PART  II. 
also  be  marked  peremptory,  or  contain  a  similar  intimation    CH' IY' s' 


of  his  intention 

Later  cases  seem  to  show  that  less  strict  notice  may  be  Meeting  to 
sufficient.     In  an  action  against  a  tenant  for  dilapidations,  f^^ence  6 
the  arbitrator  appointed  a  meeting  for  a  view,  and  "to  go 
into  the  reference."     The  defendant  attended  the  view,  but 
withdrew  without  saying  anything.      The  arbitrator  there- 
upon proceeded  ex  parte,  and  made  his  award.     The  court 
refused  to  set  aside  the  award  made  (h). 

If  a  party  say,  "  I  will  not  attend,  because  you,  the  arbi-  Whether 
trator,  are  receiving  illegal  evidence,  and  no  award  which  you  Jdte  whetT" 
can  make  will  be  good,"  the  arbitrator  may  go  on  with  the  authority 

.     .  denied. 

reference  in  his  absence ;  and  it  seems  it  is  not  necessary 
to  give  the  recusant  any  notice  of  the  subsequent  meetings. 
But,  though  it  may  not  always  be  necessary,  it  certainly  is 
advisable  that  notice  of  every  meeting  should  be  given  to  the 
party  who  absents  himself,  so  that  he  may  have  the  oppor- 
tunity of  changing  his  mind,  and  of  being  present  if  he 
please  (i). 

By  the  Eailway  Companies  Arbitration  Act,  1859,  s.  20,  Railway 
"  The  arbitrator  and  the  arbitrators  and  the  umpire  respec-  Arbitration 
tively  may  proceed  in  the  absence  of  all  or  any  of  the  com-  A-ct'  1859- 
panies  in  every  case,  in  which,  after  giving  notice  in  that  behalf 
to  the  companies  respectively,  the  arbitrator  or  the  arbitrators 
or  the  umpire  shall  think  fit  so  to  proceed"  (k). 

xi.  Duty  of  the  arbitrator  in  deciding  points  of  evidence.'] —  Arbitrator 
Questions  relating  to  the  admissibility  of  evidence  continually  ruies  Of 
arise  in  the  course  of  the  proceedings  in  the  reference,  and  evidence- 
call  for  the  arbitrator's  decision.     In  determining  these,  he  is 
not  at  liberty  to  follow  any  arbitrary  principle  of  his  own,  but 
is  bound  by  the  same  rules  of  evidence  as  govern  the  superior 
courts  (I). 


(</}  Gladwin  v.  Chilcoto,  9  Dowl.  J.  &  W.  512  ;  Bignall  v.  Galo,  2 

550.  M.  &  G.  830 ;  Kyle,  In  re,  2  Jur. 

(A)  Tryer  v.  Shaw,  27  L.  J.  Ex.  760. 

320.     See  Angus  v.  Smythies,  2  F.  (&)  22  &  23  Viet.  c.   59.     See 

&  F.  381  ;  Hewitt  v.  Portsmouth  Appendix  of  Statutes. 

Waterworks  Co.,  10  W.  E.  780.  (1)  Attorney-General  v.  Davi- 

(/)  Scott  f.  Van  Sandau,  6  Q.  B.  son,  1  M'Lel.  &  Y.  160. 
-'•n  ;  Harcourt  v.  Eamsbottom,  1 
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His  decision 
not  open  to 
review. 


Refusing  to 
hear  evidence 
on  a  matter 
referred. 


Receiving 
evidence  of 
damages  in 
debt. 


If  point 
doubtful,  evi- 
dence to  be 
received. 


If,  intending  to  decide  rightly,  he  come  to  a  wrong  decision 
as  to  the  competency  of  a  witness,  the  admissibility  of  docu- 
mentary or  oral  testimony,  or  the  relevancy  and  propriety  of 
allowing  proof  of  particular  facts,  it  is  now  settled  law,  that 
the  court  will  not  review  his  decision,  or  set  aside  the  award 
for  the  mistake  (;«) ;  though  in  one  case  Lord  Eldon  intimated 
an  opinion,  that  if  an  arbitrator  refused  to  hear  evidence  of 
the  contents  of  a  letter  proved  to  be  lost,  that  would  form  a 
good  objection  to  an  application  for  carrying  the  award  into 
execution  (»). 

On  the  general  principle  that  the  parties  are  bound  by  the 
decision  of  the  arbitrator  whom  they  have  chosen,  the  Court 
of  Queen's  Bench  refused  to  direct  an  arbitrator  to  receive  the 
evidence  of  a  party,  whom  the  arbitrator  had  refused  to 
examine  on  the  ground  of  his  want  of  religious  belief,  such 
party  having  admitted  that  he  did  not  believe  in  a  Deity,  or 
in  a  future  state  of  rewards  and  punishments  (o) . 

If,  however,  the  arbitrator  refuse  to  hear  evidence  on  some 
of  the  matters  within  scope  of  the  reference,  under  a  mistaken 
impression  that  they  are  not  within  it,  this  will  not  be  treated 
as  a  mistake  of  evidence,  but  as  an  omission  to  decide  on  all 
the  matters  submitted,  and  the  award  will  be  set  aside  (p}. 
But  when  nothing  but  the  claims  in  an  action  of  debt  were 
referred,  receiving  evidence  of  damages  for  a  breach  of  cove- 
nant claimed  as  a  debt,  and  as  recoverable  in  the  action,  would 
not  avoid  the  award  (<?). 

If  it  be  a  doubtful  point  whether  the  matter  is  within  the 
reference  or  not,  it  is  better  to  receive  the  evidence,  and  in 
the  award  to  decide  the  doubtful  matter  separately  from  the 
rest.  For  if  there  be  an  omission  to  decide  it,  and  it  ought 
to  have  been  decided,  the  award  is  generally  incurable ;  and 
if  it  be  not  within  the  arbitrator's  power,  and  he  has  decided 


(ra)  Hagger  v.  Baker,  14  M.  & 
W.  9  ;  Eastern  Counties  Rail.  Co. 
v.  Robertson,  6  M.  &  G.  38 ;  Arm- 
strong v.  Marshall,  4  Dowl.  593 ; 
Perriman  v.  Steggall,  9  Bing.  679 ; 
Wilson  v.  King,  2  C.  &  M.  689, 
S.  C.  2  Dowl.  638,  n.  a ;  Camp- 
bell v.  Twemlow,  1  Price,  81  ; 
Musselbrook  v.  Dunkin,  9  Bing. 
605 ;  Slowman  v.  Wiggins,  6  C.  B. 
276. 


(»)  Anderson  v.  Darcy,  18  Ves. 
447. 

(o)  Bradlaugh  v.  Du  Pan,  W.  N. 
(1870)  9. 

(p]  Samuel  v.  Cooper,  2  A.  & 
E.  752 ;  Brophv  v.  Holmes  2 
Moll.  1. 

(<?)  Faviell  v.  Eastern  Counties 
Rail.  Co.,  2  Ex.  344.  See  P.  II. 
ch.  5,  s.  8,  d.  1. 
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it,  it  is  only  an  excess,  which,  though  bad  in  itself,  if  clearly      PAET  II. 
separable,  leaves  the  rest  of  the  award  perfectly  valid. 


Where  the  defendant  pleaded  non-assumpsit  to  an  action  Receiving 
for  the  board  and  lodging  of  his  wife,  and  the  arbitrator  ad-  adultery, °f 
mitted  evidence  of  the  wife's  adultery,  and  decided  against  though  not 

T>l63,dG(i 

the  plaintiif,  it  was  objected  to  the  award  that  the  arbitrator 
was  not  authorised  to  inquire  into  the  fact  of  adultery  unless 
it  were  pleaded ;  but  the  court  refused  to  set  aside  the  award, 
for,  assuming  the  objection  good  in  law,  it  was  only  that  an 
inadmissible  witness  had  been  called  (/•) . 

After  an  accountant  employed  under  the  arbitrators  had  New  evidence 
made  his  report  to  them  respecting  the  accounts,  and  it  was  cio^cc 
agreed  that  he  should  close  the  accounts,  one  of  the  parties 
having  found  some  new  documents  respecting  the  accounts 
which  had  been  closed,  tendered  them  in  evidence  to  the 
arbitrators  at  the  last  meeting  in  the  reference.  The  arbitra- 
tors, after  looking  at  them  to  see  their  general  nature,  refused 
to  protract  the  arbitration  in  order  to  sift  those  papers,  and, 
declining  to  receive  them,  made  their  award.  Coleridge,  J., 
held  that  this  was  merely  a  rejection  of  evidence  by  the  arbi- 
trators, and  afforded  no  ground  for  impeaching  the  award  (s). 

Even  when  the  arbitrator  received  the  plaintiff's  own  books  Knowingly 
in  evidence  for  himself,  stating  that  he  knew  they  were  not  inadmissible 
strictly  admissible  on  a  trial  at  Nisi  Prius,  yet  that  he  had  evidence, 
authority  to  receive  them,  as  the  same  strictness  was  not 
required  on  an  arbitration,  the  court  held  this  did  not  amount 
to  misconduct  in  the  arbitrator  so  as  to  authorise  them  to  set 
aside  the  award,  but  treated  it  at  the  most  merely  as  a  mistake 
of  the  law  of  evidence  (t}. 

The  arbitrator  is  authorised  to  inquire  into  matters  not  Receiving 
submitted  to  him,  if  that  inquiry  be  necessary  to  enable  him  collateral0 
to  decide  rightly  upon  the  questions  before  him,  and  even  if  matter, 
he  receive  evidence  on  matters  not  properly  affecting  the 
points  upon   which  he   has  to   decide,  the   objection  only 
amounts  to  the  reception  of  improper  evidence,  and  is  no 
such  excess  of  authority  as  to  induce  the  court  to  set  aside 
the  award  (n). 

(r)  Symes  v.  Goodfellow,  2  Bing.  (t)  Hagger  v.  Baker,  14  M.  & 
N.  C.  532.  W.  9. 

(a)  Marsh,  In  re,  16  L.  J.  Q.  B.  (M)  Eastern  Counties  Rail.  Co. 
330.  v.  Robertson,  1  D.  &  L.  498,  S.  C. 

6  M.  &  G.  38. 
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Arbitrator  to 
take  notice  of 
stamps  on 
documents. 


Power  to 
apply  to  court 
for  directions. 


Arbitration 
between 
counties  and 
boroughs. 


Party  retain- 
ing power  of 
objecting  to 
evidence. 


Power  to 
amend. 


The  arbitrator  or  referee,  even  though  the  parties  do  not 
take  the  objection,  is  bound  by  the  Customs  and  Inland 
Revenue  Act,  1881  (#),  to  take  notice  of  any  omission  or 
insufficiency  in  the  stamping  of  any  document  produced 
before  him.  He  is  also  to  require  payment  of  the  necessary 
penalties  before  receiving  it  in  evidence. 

Sometimes  the  order  of  reference  provides  "  that  the  arbi- 
trator shall  be  at  liberty  to  apply  to  the  court  for  directions 
on  any  points  that  may  arise  pending  the  reference  as  he  may 
think  necessary." 

If  a  question  arise  as  to  the  admissibility  of  evidence,  and 
the  arbitrator  desire  the  direction  of  the  court  upon  it,  it 
seems  to  be  a  proper  course  to  state  the  point  in  the  shape  of 
a  certificate  or  case,  setting  out  all  the  necessary  facts  for  the 
opinion  of  the  court.  This  will  be  considered  on  the  argu- 
ment before  the  court  in  the  same  manner  as  an  objection  to 
evidence  at  Nisi  Prius  (y). 

Arbitrators  appointed  under  the  Local  Government  Act, 
1888,  to  arbitrate  in  certain  matters  between  counties  and 
boroughs,  and  other  local  authorities,  have  power  in  general 
to  submit  a  special  case  for  the  opinion  of  the  superior 
court  (z) . 

When  a  party  knows  the  nature  of  the  evidence  to  be 
adduced  against  him,  and,  though  willing  that  the  matters 
in  difference  should  be  determined  by  arbitration,  does  not 
choose  to  be  concluded  by  the  arbitrator's  decision  on  the 
admissibility  of  certain  evidence,  he  may  provide  against  it  by 
introducing  a  clause  into  the  submission,  retaining  to  himself 
the  same  power  of  objecting  to  the  evidence  as  on  a  trial  at 
Nisi  Prius.  If  the  arbitrator  admit  evidence  to  which  the 
party  has  objected,  under  this  provision  he  may  move  the 
court  to  set  aside  the  award  on  the  ground  of  the  admission 
being  improper  (a). 

xn.  Duty  of  the  arbitrator  when  empowered  to  amend."] — A 
power  of  amending  the  pleadings  and  proceedings  is  often 
vested  in  the  arbitrator.  Where  an  arbitrator  had  all  the 


(z)  44  Viet.  c.  12,  s.  44,  apply- 
ing 33  &  34  Viet.  c.  97,  s.  16. 

(y}  Attorney-General  v.  Davi- 
son,  1  M'Lel.  &  Y.  160. 


(z)  51  &  52  Viet.  c.  41,  s.  62  (3). 
(a)  Scott  v.  Van  Sandau,  1  Q.  B. 
102. 
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powers  of  amending  the  record  as  a  judge  at  Nisi  Priiis,  he      PABT  II- 
might  amend  a  plea  by  altering  an  immaterial  error  in  a  - 
local  description  (b).     But  he  cannot  strike  out  a  substantial 
claim  referred  to  him  (c). 

xin.  Power  of  the  arbitrator  to  make  or  decline  to  make  an  Court  no 
award. ,] — Though  the  arbitrator  has  taken  on  himself  the  compel  arbi- 
burthen  of  the  reference,  and  held  several  meetings,  but  not  trator  to 
closed  the  case,  he  may  decline  to  go  on  any  further  with  the 
arbitration,  and  the  courts  had  no  jurisdiction  over  him  to 
compel  him  to  proceed  (d} ;  nor  could  they  order  him  to  make 
his  award  according  to  a  particular  principle  (e).      By  the  Arbitration 
Arbitration  Act,  1889,  s.  15,  in  all  cases  of  reference  by  order  Act'  1889' 
of  court,  the  official  or  special  referee  or  arbitrator  is  to  be 
deemed  an  officer  of  the  court.     This  may  affect  his  position. 
In  one  case,  where,  however,  it  was  not  necessary  to  decide 
the  point,  Kay,  J.,  seemed  to  think  that  an  official  referee,  on  Referee  officer 
a  reference  for  trial,  who  had  directed  accounts  to  be  taken 
before  himself,  and  had  afterwards  refused  to  proceed,  might 
be  ordered  to  do  so  as  being  an  "  officer  of  the  court "  under 
this  section  (/).     By  the  civil  law  it  seems  that  an  arbitrator 
might  be  compelled  to  make  an  award  (g). 

A  county  court  judge  could  not  decline  to  act  as  arbitrator  County  court 
in  a  matter  referred  to  him  under  the  17  &  18  Viet.  c.  125,  s.  3, 
while  that  provision  was  in  force  as  to  such  judges  (//). 

The  courts  will,  as  a  general  practice,  reject  any  application  injunction  to 
made  to  them  with  a  view  to  hinder  the  arbitrator  making  an  r(  i*rain  arbi" 
award  (i}.     But  if  he  be  guilty  of  corruption  an  injunction 
will  be  granted  in  equity  to  restrain  his  proceeding  with  the 
reference  (&).     In  like  manner  he  will  be  prevented  by  the 
Chancery  Division  from  acting  as  arbitrator,  if  he  becomes 
unfit  or  incompetent,  if  it  is  after  the  reference  discovered  that 
he  has  a  large  personal  interest  in  the  matter  submitted,  if  by 

(6)  Nalder  v.  Batts,  1  D.  &  L.  F.  &  J.  16. 

700.  (/)  Palmer  v.  Hardwick,  W.  N. 

(c)  Wilson  v,  Conde  d'Eu  Ey.  (1890)  161. 

Co.,  51  J.  P.  230.  (g)  2  Story,  Eq.  Jur.  710,  12th 

(d}  Lewin  v.  Holbrook,  1 1  M.  &  ed. 

W.  110,  S.  C.  2  Dowl.  N.  S.  991 ;  (A)  Cummins  v.  Birket,  27  L.  J. 

Crawshay  v.  Collins,  1  Swanst.  40;  Ex.  216. 

Coothe  v.   Jackson,   6  Ves.    17;  (/)  11.  v.  Bardell,  5  A.  &  E.  61. 

Darbey  v.  Whitaker,  4  Drew.  134.  (A-)  Malmesbury   Bail.    Co.    r. 

(e)  Uoughtonv.Bankart,3DeG.  Budd,  2  Ch.  D.  113. 
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When  not. 


reason  of  discreditable  conduct  in  connection  with  the  matter 
referred  he  renders  himself,  during  the  reference,  indebted  to 
one  of  the  parties  (/). 

Parties,  however,  sometimes  conduct  themselves  in  such  a 
manner  as  to  induce  the  Court  of  Chancery  to  restrain  them 
from  proceeding  in  a  reference  (m).  When,  in  pursuance  of 
an  agreement  to  purchase  a  patent  right  of  the  defendant 
which  contained  a  clause  that  certain  differences  should  be 
referred  to  arbitration,  the  plaintiff  paid  the  sum  agreed  on, 
and  afterwards  filed  a  bill  in  Chancery  to  recover  back  the 
purchase-money,  and  to  compel  the  defendant  to  accept  a 
re-assignment  of  the  patent,  on  the  ground  of  the  agreement 
being  vitiated  by  fraudulent  conduct  on  the  part  of  the 
defendant,  the  Lord  Chancellor  (Eldon),  on  motion,  granted 
an  injunction  to  restrain  the  proceedings  in  the  reference,  on 
the  principle  that  the  arbitration  was  a  part  execution  of  the 
agreement  which  was  struck  at  by  the  bill(«). 

So  where  an  agreement  between  two  railway  companies 
contained  provisions  which  were  prima  facie  void  as  against 
the  shareholders  of  one  of  the  contracting  companies  as  being 
ultra  vires,  Wood,  V.-C.,  on  an  interlocutory  application  by  the 
shareholders  of  the  latter  company,  restrained  both  companies 
from  proceeding  with  a  reference  to  assess  damages  alleged 
to  have  been  sustained  by  the  other  company  through  breach 
of  the  provisions  (0) . 

Where  the  question  was  whether  a  notice  of  dissolution  of 
partnership  was  valid,  and  the  plaintiff  commenced  a  suit  to 
restrain  the  defendant  from  advertising  the  dissolution  and 
to  declare  the  notice  void,  Bacon,  V.-C.,  restrained  the  de- 
fendant from  proceeding  by  arbitration,  he  having  appointed 
an  arbitrator  under  the  provision  of  the  partnership  deed,  by 
which  disputes  were  to  be  settled  by  arbitration  (p). 

But  the  court  has  no  general  jurisdiction  to  grant  an 
injunction  to  restrain  a  person  from  taking  proceedings  out  of 
court  for  an  arbitration  in  the  name  of  a  person  who  had 
given  him  no  authority  to  use  it ;  though  the  court  in  which 


(0  Beddowv.  Beddow,  9  Ch.  D. 
89. 

(m)  Pickerings.  Cape  Town  Kail. 
Co.,  L.  E.  1  Eq.  84. 

(n)  Mylne  v.  Dickinson,  Coop. 
195. 


(o)  Maunsel  v.  Midland  Great 
Western  of  Ireland  Kail.  Co.,  1 
Hem.  &  M.  130. 

(p}  Witt  v.  Corcoran,  L.  E.  8 
Ch.  476,  note. 
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an  action  is  brought  without  authority  may  stay  proceed-  PART  II. 

ings  (q)  .    An  injunction  will  not  be  granted  to  restrain  a  party  H'  J  '  _  __  1_ 
from  proceeding  to  a  reference  when  there  is  so  much  irregu- 
larity that  the  award  would  be  invalid,  and  the  other  party 
could  not  be  injured  (r). 

xiv.  Closing  the  case,~\  —  After  having  heard  all  the  evidence  Arbitrator 


which  the  parties  choose  to  lay  before  him,  and  ascertained  g^  th°  ^T 


that  they  have  no  more  to  offer,  the  arbitrator,  in  order  to 
prevent    any  misconception,    should   distinctly    inform   the 
parties  that  he  considers  the  case  closed  on  both  sides,  and 
that  he  shall  proceed  to  make  his  award  (a)  .     Still,  notwith-  Reopening 
standing  the  case  has  been  formally  closed  on  both  sides,  it  is  Ci 
perfectly  competent  for  the  arbitrator,  if  he  shall  think  fit,  to 
permit  or  to  require  the  production  of  further  evidence,  either 
parol  or  documentary  (t)  . 

If  on  a  reference    "  of  all  matters  in  difference  "    many  Requiring 
questions  be  discussed,  it  is  a  prudent  course  for  the  arbi-  ^"^ncTto 
trator,  before  the  close  of  the  case,  to  request  the  parties  to  be  stated  in 
put  down  in  writing  the  matters  on  which  they  respectively 
require  him  to  adjudicate.     For  provided  he  decide  on  the 
matters  set  out  in  the  written  statements,  the  award  will  be 
considered  good  and  final,  and  he  will  not  be  open  to  the  risk 
of  having   the  award  set   aside   because  he  has  omitted  to 
decide  on  some  minor  point  which  had,  in  fact,  been  raised 
before  him,  though  not  treated  as  of  any  real  importance  (u). 
The  arbitrator  is  sometimes  empowered,  before  making  his  Making 
final  award,  to  regulate  by  interlocutory  awards  the  inter- 
mediate    enjoyment,    or   to   give   directions   respecting   the 
intermediate  management  of  some  subject  of  dispute,  as  for 
instance,  the  mode  in  which  a  stream  of  water,  in  which  the 
parties  claim   opposing   rights,  is  to  be  used,  pending  the 
reference.     These,  from  their  very  nature,  are  intended  to 
have  a  temporary  effect  only  (v)  . 

(q)  London  &  Blackwall  Bail.  (t)  Bignall  v.  Galo,  2  M.  &  G. 

Co.  v.  Cross,  31  Ch.  D.  354.  30. 

(r)  Farrar  v.  Cooper,  44  Ch.  D.  (w)  Angus  v.  Bedford,  2  Dowl. 

323,  S.  C.  59  L.  J.  Ch.  D.  506.  N.  S.  735,  S.  C.  11  M.  &  W.  69. 

(«)  Pepper  v.  Gorham,  4  Moore,  (v)  Wrightson  v.  Bywater,  3  M. 

148  ;   Earle  v.   Stocker,   2  Vorn.  &  W.  199  ;  Manser  v.  Heaver,  3  B. 

251  ;  Peterson  v.  Ayre,  23  L.  J.  &  Ad.  295. 
C.  P.  129. 
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PART  II.           The  mode  in  which  the  final  award  is  to  "be  made  is  fully 
ex.  iv.  s.        stated  in  the  next  chapter. 

On  rule  for  xv.   When  arbitrator  about  to  award  wrongly, ~\ — When  an 

retoke°arbi-      arbitrator  has,  in  the  opinion  of  a  party,  wrongly  admitted 

trator  may  be    or  rejected  evidence,  or  is  about  to  award  contrary  to  law, 

law.  e  the  party  may,  before  the  award  is  made,  apply  for  leave  to 

revoke  the  submission.     If  the  arbitrator  be  wrong,  it  does 

not  follow  that  the  leave  will  be  granted  to  revoke,  for  the 

parties  are  bound  generally  to  accept  his  view  of  the  law  (x) . 

The  court  has  a  discretionary  power,  and  will  exercise  it,  but 

only  in  particular  circumstances  (?/),  and  when  it  has  reason 

to  believe  that  the  arbitrator  will  attend  to  its  direction,  it 

will  in  some  cases  set  him  right  in  his  law  and  discharge  the 

rule  (z).     The  subject  has  been  considered  more  fully,  p.  160. 

xvi.  Stating  a  case  pending  the  reference.'] — Another  course 
may  sometimes  be  adopted  with  effect.  Where  a  point  of 
law  fit  to  be  decided  by  the  court  arises  in  the  course  of  an 
arbitration,  the  arbitrator  may  state  a  case,  or  the  parties 
may  come  to  the  court  while  the  arbitration  is  pending,  and 
apply  for  an  order  for  the  statement  of  a  case.  For  the 
Arbitration  Act,  1889  (a),  s.  19,  provides  that  "any  referee, 
arbitrator,  or  umpire  may,  at  any  stage  of  the  proceedings 
under  a  reference,  and  shall,  if  so  directed  by  the  court  or  a 
judge,  state  in  the  form  of  a  special  case  for  the  opinion  of 
the  court  any  question  of  law  arising  in  the  course  of  the 
reference."  The  arbitrator  would  have  to  adjourn  the  refer- 
ence, if,  in  the  exercise  of  the  discretion  of  the  court,  the 
order  were  made,  and  in  making  his  award  he  would  have  to 
adopt  and  act  upon  the  decision  of  the  court  (b). 

When  a  case  was  stated  pending  a  reference  under  the  old 
practice,  error  would  not  lie  on  the  judgment  of  the  court,  for 
it  was  not  a  final  judgment  (c).  See,  however,  p.  320  as  to 
appeal. 


Case  stated 
pending 
reference 
under  the 
Arbitration 
Act,  1889. 


(x)  James  v.  James,  23  Q.  B.  D. 
12. 

(y]  East  and  West  India  Docks 
Co.  v.  Kirk  and  Eandall,  12  App. 
Ca.  728. 

(z)  Hart  v.  Duke,  32  L.  J.  Q.  B. 
55 ;  Eobinson  v.  Davies,  5  Q.  B.  D. 
26. 


(a)  52  &  53  Viet.  c.  49. 

(b)  Baguley  v,  Markwick,  10  0. 
B.  N.  S.  61,  S.  C.  30  L.  J.  C.  P. 
342.     See  Master  v.  Hamilton,  3 
Jur.  N.  S.  722. 

(c)  Courtauld  v.  Legh,  38  L.  J. 
Ex.  124,  S.  0.  L.  E.  4  Ex.  187. 
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By  Order  XXXVI.  IT.  52  (1883)  and  55  (c),  Dec.  1889,      PAETH. 
a  referee  or  arbitrator  in  any  cause  or  matter  may,  "  before  ', 

the  conclusion  of  any  trial  before  him,  or  by  his  report  under  Enider  t]ie 

,        ,  .  .  .       ,       .     Rules  of 

the  reference  made  to  him,  submit  any  question  arising  therein  Court. 

for  the  decision  of  the  court,  or  state  any  facts  specially,  with 
power  to  the  court  to  draw  inferences  therefrom,  and  in  any 
such  case  the  order  to  be  made  on  such  submission  or  state- 
ment shall  be  entered  as  the  court  may  direct,  and  the  court 
shall  have  power  to  require  any  explanation  or  reasons  from 
the  referee,  and  to  remit  the  cause  or  matter,  or  any  part 
thereof,  for  re-trial  or  further  consideration  to  the  same  or  any 
other  referee  ;  or  the  court  may  decide  the  question  referred 
to  any  referee  on  the  evidence  taken  before  him,  either  with 
or  without  additional  evidence,  as  the  court  may  direct." 


SECTION  II. 
OF  THE  ARBITRATOR'S  DELEGATING  HIS  AUTHORITY. 

i.  Power  of  the  arbitrator  to  adopt  the  opinion  of  another. .] —      PABT  II. 
By  a  general  principle  of  law,  one  who  has  an  authority  from    CH-  *?•  8-  2- 


another  to  do  an  act  for  him  must  execute  it  himself,  and  Arbitrator 
cannot  transfer  it  to  a  third  person,  this  maxim  being  ex-  delegate  his 
pressed  "  delegatus  non  potest  delegare";  for  this  being  a  authority- 
confidence  and  trust  reposed  in  the  party,  cannot  be  assigned 
to  a  stranger,  of  whose  ability  and  integrity  he  for  whom  the 
act  is  to  be  done  can  form  no  opinion  (d}.     The  particular 
authority  conferred  on  an  arbitrator  forms  no  exception  to 
this  general  rule,  for  it  is  but  a  naked  power.     He  must, 
therefore,  perform  his  duties  in  person  ;  he  may  neither  dele- 
gate them  to  another,  nor  elect  others  to  act  with  him,  unless 
the  submission  expressly  authorise  such  a  course  (c). 

A  delegation  of  authority  in  the  award  is  reserved  for  con- 
sideration in  the  following  chapter. 


(d}  Bac.  Ab.  Authority,  D.  mise,    s.   41 ;    Eastern    Counties 

(e)  Lingood    v.    Eade,    2   Atk.      Rail.  Co.  v.  Eastern  Union  Bail. 
601 ;  West,  Symb.  P.  II.  Compro-      Co.,  3  Do  Oex,  J.  &  S.  610. 
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Men  of 
science. 


Valuer. 


Builder. 


But  though  an  arbitrator  may  not  delegate  his  authority, 
that  is,  agree  beforehand  to  he  hound  by  what  another  may 
decide,  the  cases  are  numerous  to  show  that  an  arbitrator 
may  submit  a  material  question  affecting  the  merits  of  the 
case  to  another,  and  after  hearing  his  opinion  adopt  it  as  his 
own,  upon  the  credit  which  he  gives  to  the  judgment  and 
skill  of  the  person  to  whom  he  refers. 

Thus,  where  the  arbitrators  had  joined  with  the  umpire  in 
the  umpirage,  the  court  held  the  umpirage  good  as  a  decision 
of  the  umpire  alone,  and  stated  that  he  was  at  liberty  to  take 
what  advice,  or  opinion,  or  assessors  he  chose  (/). 

Lord  "Wensleydale,  in  a  case  in  the  House  of  Lords,  stated 
that  the  arbitrator  may  consult  men  of  science  in  every 
department  where  it  becomes  necessary  (g). 

So  where  it  was  objected  to  the  award  that  the  arbitrator 
had  not  exercised  his  own  judgment  respecting  the  valuation 
of  some  timber,  but  had  referred  it  to  another,  Lord 
Alvanley,  M.B.,  said, "  That  alone  is  not  sufficient  to  prove 
the  award  bad,  for  a  man  may  make  use  of  the  judgment  of 
another  upon  whom  he  can  depend,  and  the  valuation  of  that 
person  is  his  if  he  chose  to  adopt  it "  (/?).  And  on  an  appeal, 
Lord  Chancellor  Eldon,  affirming  the  decree  of  the  court 
below  dismissing  the  bill  to  enforce  the  award,  said  that  he 
did  not  mean  to  determine  that  referring  the  valuation  of  the 
timber  to  another  was  a  sufficient  ground  for  refusing  a  specific 
performance  (/). 

Where  two  land  surveyors,  to  whom  it  was  referred  to  fix 
the  price  of  an  estate,  not  being  accustomed  to  value  houses, 
called  in  two  builders  to  value  the  mansion-house  on  the 
estate  for  them,  Yice-Chancellor  Leach  thought  there  was  no 
objection  to  such  a  course,  as  they  had  not  agreed  beforehand 
to  be  bound  by  the  builders'  valuation,  but  received  their 
opinion  merely  as  evidence,  and  giving  credit  to  their  testi- 
mony, adopted  it  as  their  own  (£). 

It  was  laid  down  by  Lord  Lyndhurst,  in  a  later  case,  that 
an  arbitrator  has  power,  without  any  special  provision,  to  call 
in  a  valuer  to  assist  him :  though  he  seemed  to  think  that 


(/)  Soulsby  v.  Hodgson,  3  Burr. 
1474. 

(</)  Caledonian  Eail.  Co.  v.  Lock- 
hart,  3  Macq.  808. 


Ji)  Emery  v.  "Wase,  5  Yes.  846. 
i)  Emery  v.  Wase,  8  Yes.  504,  a. 
(k)  Hopcraft  v.  Hickman,  2  S. 
&  S.  130. 
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when  a  special  provision  was  made  in  the  submission,  his      PAST  II. 
power  in  that  respect  ceased  to  be  a  general  one  arising  from    CH' IV'  8'    ' 


the  necessity  of  the  case,  and  was  to  be  governed  by  the 
terms  of  that  provision  (/).  In  the  same  case,  under  an 
authority  to  arbitrators  to  call  in  a  competent  person  to  assist 
them  in  the  valuation  of  the  stock  and  property  of  a  partner- 
ship, it  was  held  by  the  House  of  Lords  to  be  no  objection  to 
the  award  that  they  availed  themselves  of  the  assistance  of 
such  person  in  deciding  on  the  partnership  accounts,  for  that 
the  arbitrators  by  adopting  in  terms  the  opinions  of  such 
person  did  not  constitute  him  an  umpire,  but  made  his 
opinions  their  own,  and  that  their  award  could  not  be  im- 
peached on  that  account  (ni) . 

If  the  parties  agree  during  the  reference,  with  the  arbi- 
trator's assent,  that  the  award  shall  be  made  as  to  part 
upon  a  valuer's  report,  the  award  adopting  the  report  is 
good  (n). 

It  was  the  practice  of  the  Masters  of  the  Common  Pleas,  on  Power  to  call 
a  compulsory  reference  to  them  of  a  builder's  bill,  to  send 
down  a  surveyor  to  report  on  the  work.  The  court  approved 
of  the  practice,  stating,  however,  that  the  surveyor's  report 
was  only  to  be  received  as  evidence,  and  that  the  masters 
must  also  hear  the  evidence  of  the  parties  (o). 

If   an   arbitrator  be  appointed  on  account  of   his  special  Calling  in 
qualifications,  a  legal  arbitrator  being  objected  to,  he  may  ^with 
not,  if  either  party  object,  call  in  a  solicitor  to  sit  with  and  arbitrator, 
advise  him  ( p) .     If  he  is  authorized  to  call  in  an  accountant 
not  objected  to  by  either  party,  he  must  give  the  parties  an 
opportunity  of  objecting  (<?). 

On  a  reference  to  surveyors  to  settle  the  terms  of  a  lease  of  Arbitrator 

/    T  . ,  • ,  \     •,    should  not 

a  mine  (where  it  was  not  necessary  to  examine  witnesses),  it  adopt  opinion 
was  held  no  objection  to  the  award  that  one  of  the  surveyors  he  believes 
did  not  go  down  into  the  mine,  but  founded  his  valuation  on 
the  report  of  a  person  whom  ho  had  sent  down  into  it,  and 
upon  his  own  knowledge  of  the  neighbourhood.     To  enable 
the  surveyors  to  form  a  correct  judgment,  it  was  said  by  Lord 

(/)  Anderson  v.  Wallace,  3  C.  &          (o)  Gray  v.  Wilson,   35  L.   J. 

F.  26.  N.  S.  C.  P.  123. 

(m)  Ibid.  ( r>)  Proctor  r.  Williamson.   29 

(»)  Sharp  v.  Nowoll,   G  C.  B.      L.  J.  C.  P.  157,  8.C.  8C.B.  N.S. 

253.  386. 

(7)  Tidswcll,  In  re,  33  Bcav.  213. 

K.  P 
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PART  II.      Chancellor  Cranwortli  to  be  very  proper  for  them  to  consult 

CH      TT7"      g      O 

— ! '  '    '. .  a  person  of  skill  and  competent  experience  in  those  matters, 

and  take  his  estimate  of  the  value  (namely,  400/.  an  acre)  as 
an  item  for  determining  their  ultimate  opinion.  But  as  one 
of  the  surveyors  stated  that  he  did  not  think  the  mine  worth 
200/.  an  acre,  but  concurred  in  the  award  because  he  thought 
it  was  no  use  differing,  the  Lord  Chancellor  held  the  award 
bad,  on  the  ground  that  the  latter  surveyor  had  not  exercised 
a  judicial  discretion  upon  the  case,  as  he  had  not  adopted  A.'s 
opinion,  but  had  merely  subscribed  to  what  he  thought  wrong 
because  another  person  thought  it  right  (r). 

Taking  n.  Duty  of  the  arbitrator  in  taking  an  opinion  as  to  a  matter 

matter  of  fact.  °f  fact-~\ — An  important  question  here  arises,  whether  when 
arbitrators  require  the  assistance  of  a  valuer  or  person  of  skill, 
they  are  at  liberty,  without  the  knowledge  of  the  parties,  to 
apply  privately  to  one  on  whom  they  can  rely,  and  to  adopt 
as  their  own  and  act  on  the  opinion  which  he  may  give  them 
as  to  the  particular  case  (s).  It  is  to  be  observed,  that  in 
Emery  v.  Wase  (t),  there  was  no  irregularity  in  the  mode  of 
obtaining  the  valuer's  assistance,  for  there  were  no  regular 
proceedings,  such  as  meetings  and  examination  of  witnesses, 
as  in  ordinary  arbitrations,  nor  was  any  objection  made  on 
the  ground  that  the  arbitrator  had  taken  the  valuer's  opinion 
respecting  the  timber  without  the  knowledge  of  the  parties. 
In  Hopcraft  v.  Hickman  (u),  it  appears  that  the  agents  of  the 
parties  knew  of  the  builders  being  employed  to  value  the 
mansion-house,  and  made  no  objection  to  it.  And  in  Anderson 
v.  Wallace  (#),  though  the  arbitrators  conferred  with  a  person 
of  experience,  after  the  case  of  both  parties  was  closed  and 
without  their  knowledge,  they  were  held  warranted  in  doing 
so  by  the  express  terms  of  the  submission. 

But  in  a  modern  case  (y),  in  the  House  of  Lords,  Lord 
"Wensleydale,  on  an  objection  being  taken  that  an  arbitrator 
acted  ultra  vires  in  employing  an  agent  to  survey  and  report, 

(r)  Eads  v.  Williams,  24  L.  J.  d.  6. 

Ch.  531.    See  the  previous  section,  (<)  5  Ves.  846;  8  Yes.  504,  a. 

d.  6.    See  also  Whitmore  v.  Smith,  See  ante,  p.  208. 

5  H.  &  N.  824,  S.  0.  29  L.  J.  Ex.  («)  2  S.  &  S.  130. 

402 ;  in  error,  7  H.  &  N.  509,  S.  C.  (x)  3  0.  &  P.  26. 

31  L.  J.  Ex.  107.  (y)  Caledonian  Bail.  Co.  y.Lock- 

(s)  See    the    previous    section,  hart,  3  Macq.  808. 
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speaking  of  the  arbitrator's  power,  said,  "  He  has  power  to      PAET  II. 
call  in  a  valuer  to  assist  him,  unless  restricted  by  the  terms  of    CH'  **'  s'   ' 
the  submission.     That  was  decided  in  the  case  of  Anderson  v. 
Wallace  "(z). 

It  is  to  be  observed  that  in  Hopcraft  v.  Hickman  (a),  the 
valuer's  opinion  is  treated  as  evidence  ;  and  in  Anderson  v. 
Wallace  (b),  Lord  Brougham  stated  that  the  proper  and  more 
regular  course,  and  one  which  a  professional  arbitrator  would 
have  followed,  would  have  been  to  have  examined,  as  a 
witness,  the  person  of  whose  experience,  pursuant  to  the 
provision  of  the  submission,  the  arbitrators  were  empowered 
to  avail  themselves. 

No  case,  however,  has  yet  decided  that  in  instances  in 
which  it  is  permitted  to  an  arbitrator  to  ask  the  opinion  of 
another  on  a  matter  of  law  or  fact,  the  award  is  bad,  because 
he  has  done  so  without  the  knowledge  of  the  parties. 

in.  Dutij  of  the  arbitrator  in  taking  an  opinion  on  a  point  of  Taking 
law.~\  —  The  above  remarks  apply  only  to  the  opinions  of 
persons  of  skill  and  science  respecting  matters  of  fact  ;  but 
it  may  often  happen  that  an  arbitrator  may  wish  to  consult 
a  legal  friend  or  adviser  in  deciding  a  question  of  law,  —  for 
instance,  respecting  the  admissibility  of  evidence,  or  the  con- 
struction of  a  contract  or  other  document.  He  cannot  in  this 
case  pursue  the  course  suggested  above,  of  calling  his  adviser 
as  a  witness,  since  evidence  is  not  admissible  on  a  point  of 
law. 

It  was  said  by  Lord  Denman,  C.  J.,  on  one  occasion,  that  it  Arbitrator 
is  quite  a  legitimate  course  for  an  arbitrator  to  consult  a 


legal  friend  as  to  the  mode  of  framing  his  award  (c).  Un-  framing 
professional  arbitrators,  it  is  well  known,  often  employ  a 
solicitor  to  prepare  it  for  them.  The  circumstance  of  the 
award  being  prepared  even  by  the  solicitor  of  the  defendant 
in  the  cause  referred,  although  indelicate,  was  held  by  Lord 
Eldon  to  be  no  ground  for  setting  the  award  aside  (d). 

The  following  cases  seem  to  show  that  the  propositions  Arbitrator 
broadly  stated  in  some  of  the  cases  recently  cited,  that  an  counsel's 

z)  3  0.  &  F.  26.  (c)  Dobson  v.  Groves,  6  Q.  B. 

o    2  S.  &  S.  130.  637. 

3  0.  &  F.  20.  (d)  Foathorstono  v.   Ooopor,  9 

Ves.  67. 
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PAET  II. 
CH.  iv.  s.  2. 

opinion  on  a 
case. 


Where  case 
stated  in- 
correctly. 


arbitrator  may  take  and  adopt  as  his  own  the  opinion  of 
another,  will  authorise  an  arbitrator  to  take  the  advice  of 
counsel  or  other  professional  adviser  on  points  of  law  affecting 
not  only  the  form  but  the  substance  of  the  award. 

One  of  three  arbitrators  had  taken  the  opinion  of  counsel 
on  a  case  which  he  had  drawn  up,  stating  the  circumstances 
respecting  which  the  arbitrators  differed.  A  motion  was 
made  in  the  Court  of  Common  Pleas  to  set  the  award  aside 
on  the  ground  that  the  arbitrator  had  taken  the  opinion  of 
counsel  upon  an  incorrect  statement  of  facts  against  the 
consent  of  one  of  the  parties  to  the  reference,  and  had  acted 
on  that  opinion ;  the  court  said,  if  the  facts  had  been  so  the 
award  would  have  been  impeachable  upon  ground  so  clear 
and  manifest,  that  it  was  sufficient  barely  to  state  the  pro- 
position. But  as  the  affidavit  of  that  arbitrator  stated  in 
answer  that  he  had  made  up  his  own  opinion  on  the  point 
in  dispute  before  he  took  the  opinion  of  counsel,  and  that  such 
opinion  was  taken  for  no  other  purpose  than  to  guide  his 
determination  whether  to  accede  or  not  to  the  request  of  a 
fellow-arbitrator,  that  the  facts  relating  to  the  disputed  points 
should  be  set  out  on  the  award,  having  intended,  in  case  such 
opinion  differed  from  his  own,  to  accede  to  that  request,  and 
to  state  the  facts  on  the  award,  and  that  the  case  submitted 
by  him  to  counsel  contained  a  fair  and  true  statement  of 
the  circumstances,  the  court  held  the  objection  satisfactorily 
removed  (e). 

In  another  instance,  where  two  out  of  three  arbitrators 
stated  a  case,  and  took  the  opinion  of  counsel  on  it,  the  Master 
of  the  Rolls  (Sir  Thomas  Plumer)  held  that  fact  not  to  amount 
to  any  evidence  of  corruption  or  improper  practice,  so  as  to 
render  the  award  void ;  but,  on  the  contrary,  to  show  a  con- 
scientious desire  to  adjudicate  fairly,  although  the  opinion 
was  taken  without  the  knowledge  of  the  third  arbitrator,  and 
although  it  was  alleged  that  one  important  fact  was  errone- 
ously stated ;  it  appearing  that  there  was  no  concealment,  and 
that  the  case  with  the  opinion  was  shown  to  the  dissentient 
arbitrator  before  the  award  was  made,  that  the  statement 
alleged  to  be  erroneous  was  correct  according  to  the  evidence 
before  the  arbitrators,  and  that  the  party  had  had  ample 


(<•)  Hare,  In  re,  6  Bing.  N.  C.  158. 
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opportunity  of  setting  forth  in  evidence  the  true  state  of  the      PAET  II. 

facts  (/). 


Where  one  of  three   arbitrators  bona  fide  but  privately  Howarbi- 
obtained  the  opinion  of  counsel,  which  he  showed  to  and  tak^L^a 
discussed  with  the  other  arbitrators  before  the  award  was  opinion. 
made,  it  was  held  that  the  award  could  not  be  impugned, 
especially  as  the  arbitrators  were  "  aimiables  compositeurs" 
under  the  Canadian  law.     The  Privy  Council  added,  how- 
ever, that  it  would  be  prudent  and  discreet  for  arbitrators, 
when  they  desire  to  put  themselves  upon  the  best  possible 
footing  of  information  as  to  matters  of  law,  to  ask  all  the 
parties  to  be    present  when  they  communicate   with  any 
gentleman  they  may  see  upon  that  subject  (g). 

iv.  Power  of  the  arbitrator  to  delegate  a  ministerial  act  .]  —  A  Arbitrator 
distinction  has  been  taken  between  a  judicial  and  a  ministerial 
act,  and  it  seems  clear  that  an  arbitrator  may  delegate  to  anceofa 


another  the  performance  of  acts  of  a  ministerial  character  ^^ 
only  (h).  It  is  not  always  easy  to  ascertain  what  acts  are  in- 
cluded under  the  head  of  ministerial  acts.  The  measurement 
of  the  number  of  acres  in  a  field  or  the  surface  of  a  lake  has 
been  so  considered  (i).  Probably  the  functions  of  an  account- 
ant who  is  employed  merely  to  make  up  the  accounts  of  a 
firm  would  be  held  to  be  ministerial  only  (&)  . 

The  taxing  the  costs  of  the  arbitration  is  a  ministerial  act,  Taxing  costs. 
and  where  the  submission  could  be  made  a  rule  of  court,  it  was 
usually  left  to  the  master  to  determine  the  amount.  When 
the  arbitrator  had  to  settle  the  amount  of  the  costs  in  arbi- 
trations under  the  Lands  Clauses  Consolidation  Acts,  he  was 
performing  a  ministerial  function,  but  one  which  he  could 
not  delegate  to  the  master  till  the  Statute  of  1869  was 
passed  (/). 

(/)  Goodman  v.  Sayers,  2  J.  &          (i)  Ibid. 
W.  249.  (k)  Harvey  v.  Shclton,  7  Boa. 

(</)  Holland  v.  Cassidy,  13  App.  455.     See  post. 
Cas.  770.  (/)  Sharpe  v.  Metropolitan  Dis- 

(A)  Thorp  v.  Cole,  2  C.  M.  &  E.  trict  Eail.  Co.,  4  Q.  B.  D.  645  ;  in 

367,  S.  C.  4  Dowl.  437.  H.  L.  5  App.  Cas.  425. 
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SECTION   III. 


PAET  II. 

CH.  IT.  8.  3. 

Court  cannot 
compel  ap- 
pointment. 


Appointing 

includes 

notifying. 


OF  THE  DUTY  OF  JOINT  ARBITRATORS. 

i.  Appointment  of  joint  arbitrators.^ — A  very  usual  clause  in 
agreements  of  all  kinds  is,  that  if  any  differences  shall  arise 
they  shall  be  referred  to  the  decision  of  two  arbitrators,  one 
to  be  appointed  by  each  party,  with  power,  sometimes,  to  the 
two  arbitrators  to  appoint  a  third  arbitrator.  Shortly  after 
the  passing  of  the  Arbitration  Act,  1889,  a  Queen's  Bench 
Divisional  Court  confirmed  an  order  of  a  Master  directing  one 
of  the  parties,  who  refused,  to  appoint  an  arbitrator  pursuant 
to  the  agreement.  But  the  Court  of  Appeal  set  aside  the 
order,  saying  that  the  new  Act  gave  the  court  no  power  to 
make  it,  and  that  as  such  an  order  had  never  been  made 
before  the  courts  had  no  power  to  make  it  now  (m). 

"We  have  already  seen  that  appointing  includes  nominating 
the  person  as  arbitrator,  and  notifying  that  nomination  to  the 
other  side  (ri). 


Appointment 
of  umpire  by 
arbitrators. 


Two  arbi- 
trators may 
appoint 
umpire. 


Judge 
appointing. 


ii.  Power  of  two  arbitrators  to  appoint  umpire.'] — The 
appointment  of  an  umpire,  when  in  writing,  should  gene- 
rally be  signed  by  both  arbitrators  together.  When  one 
signs  an  appointment  alone  and  then  sends  the  document  for 
signature  to  the  other,  it  is  invalid,  and  the  award  of  the 
umpire  will  be  a  nullity  (o)  ;  unless,  indeed,  the  two  arbi- 
trators have  met  and  agreed  on  the  person  to  be  umpire,  and 
the  signing  is  the  mere  record  of  their  previous  judicial 
decision  (p). 

By  the  Arbitration  Act,  1889,  when  the  submission  is  one 
made  by  consent  out  of  court,  and  a  contrary  intention  does 
not  appear,  "  the  two  arbitrators  may  appoint  an  umpire  at  any 
time  within  the  period  during  which  they  have  power  to  make 
an  award  "  (<?) ;  if  they  fail  to  execute  the  power  after  being 
called  upon  to  do  so,  the  court  or  a  judge  may  appoint  (r). 


(m)  Smith  v.  Nelson,  25  Q.  B. 
D.  545,  S.C.  59  L.  J.  Q.  B.  D.  533. 

(n)  See  ante,  P.  I.  ch.  3,  s.  1, 
d.  2,  p.  43. 

(o)  Lord  v.  Lord,  26  L.  J.  Q.  B. 
34,  S.  C.  5  E.  &  B.  404. 


(p]  Hopper,  In  re,  8  B.  &  S. 
100,  S.  C.  36  L.  J.  Q.  B.  97,  S.  C. 
L.  E.  2  Q.  B.  367. 

(q}  52  &  53  Yict.  c.  49,  s.  2, 
and  1st  sched.  (b). 

(r)  52  &  53  Yict.  c.  49,  s.  5  (c). 
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It  was  held  that  the  court  had  power,  under  the  Common      PART  II. 

CH     IV    8     3 

Law  Procedure  Act,  1854,  s.   12,  to  appoint  an  umpire  or 


third  surveyor  to  act  with  the  surveyors  appointed  by  the  or 

"  building  "  owner  and  the  "  adjoining  "  owner,  under  s.  85 
of  the  Metropolitan  Building  Act,  1855,  where  a  difference 
had  arisen  between  the  parties  respecting  a  party  wall,  and 
such  surveyors  had  refused  to  appoint  a  third  surveyor  to  act 
with  them  ;  and  that  the  fact  of  there  being  a  pending  action 
between  such  "  building  "  and  "  adjoining  "  owners  with 
respect  to  ancient  lights  on  the  party  wall  did  not  preclude 
the  court  from  exercising  the  power  (#). 

in.  Disadvantages  of  reference  to  several  arbitrators.  ~]  —  The  Joint  arbi- 
arbitrators  selected  by  each  side  ought  not  to  consider  them-  * 


selves  the  agents  or  advocates  of  the  party  who  appoints  respective 
them.     "When  once  nominated,  they  ought  to  perform  the 
duty  of  deciding  impartially  between  the  parties,  and  they 
will  be  looked  upon  as  acting  corruptly  if  they  act  as  agents 
or  take  instructions  from  either  side  (t}. 

In  order  to   ensure  a  decision  in  case   of    difference    of  Two  arbi- 
opinion,  the  submission  frequently  goes  on  to  prescribe  that 
the  two  arbitrators  shall  name  a  third,  and  that  an  award  third. 
made  by  any  two,  if  they  cannot  all  agree,  shall  be  sufficient. 

It  is  in  general  much  better  to  refer  the  matters  to  a  single 
arbitrator  at  once,  for  notwithstanding  the  objectionable 
nature  of  such  a  course,  the  arbitrators  named  by  the  parties 
often  seem  to  think  that  they  are  to  represent  their  respective 
nominors,  and  act  rather  as  advocates  than  judges,  while  the 
third  arbitrator  frequently  supposes  that  he  is  an  umpire, 
and  that  his  active  interference  is  not  to  commence  until 
the  others  have  differed  finally.  On  one  occasion,  where  the 
course  of  conduct  of  the  three  was  such  as  has  been  adverted 
to,  Coleridge,  J.,  strongly  condemned  references  of  this  sort  ; 
saying,  that  in  his  opinion  they  were  "  senseless  and  mis- 
chievous, founded  on  a  totally  wrong  principle,  expensive  in 
their  operations,  and  constantly  ending  in  failure  and  dis- 
appointment "  («). 

(s}  McBrydo,  Ex  parto,  46  L.  J.  Eoobuck,  1  Ves.  jun.  226  ;  Maulo 

Ch.  153.  v.  Maulo,  4  Dow.  363. 

(<)  Fetherstono  v.  Cooper,  9  Vos.  (M)  Tomplcman  and  Rood,  In  ro, 

67  ;  Watson  v.  Duko  of  Northum-  9  Dowl.  962  ;  Marsh,  In  ro,  16  L.  J. 

borland,  11  Vos.  153;  Calcraft  v.  Q.  B.  330. 
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Sometimes  the  framing  of  the  submission  is  so  ambiguous 
that  it  is  difficult  for  the  court  to  decide  on  the  respective 
duties  of  each  arbitrator.  Thus,  where  a  cause  was  referred 
to  two  arbitrators  and  such  third  person  as  they  should 
nominate  as  their  umpire,  and  the  parties  agreed  to  perform 
the  award  to  be  made  by  the  two  and  their  umpire,  the  court 
refused  to  enforce  by  attachment  performance  of  an  award 
made  by  the  two  arbitrators  alone,  considering  it  a  doubtful 
point  whether  the  award  was  not  intended  to  be  the  joint 
act  of  the  three  (#) . 

The  above  remarks,  and  the  rules  contained  in  the  follow- 
ing divisions  of  this  section  for  the  guidance  of  joint  arbi- 
trators, show  clearly  the  additional  liability  to  failure,  when 
several  arbitrators  are  appointed  instead  of  one  only. 

iv.  Duty  of  all  the  arbitrators  to  act.~\ — On  a  reference  to 
several  arbitrators  together,  when  there  is  no  clause  pro- 
viding for  an  award  made  by  less  than  all  being  valid,  each  of 
them  must  act  personally  in  performance  of  the  duties  of  his 
office,  as  if  he  were  sole  arbitrator ;  for,  as  the  office  is  joint, 
if  one  refuse  or  omit  to  act,  the  others  can  make  no  valid 
award  (y}.  For  though  in  cases  of  persons  appointed  to 
fulfil  public  duties  the  decision  of  a  majority  is  generally 
sufficient,  the  cases  are  numerous  to  show  that  the  law  puts  a 
different  construction  on  authorities  of  a  private  nature, 
like  that  of  arbitrators,  and  generally  requires  that  all  who 
are  intrusted  with  such  powers  must  concur  in  order  to  their 
valid  execution  (z). 

But  if  two  arbitrators  are  to  appoint  a  third  to  act  with 
them,  and  they  mistakenly  appoint  a  person  as  umpire,  and 
the  two  alone  hold  the  reference  and  make  the  award,  a  party 
who  has  attended  the  meetings  without  objecting  to  the  case 
being  heard  by  the  two  only,  cannot  afterwards  impeach  the 
award  as  invalid  for  want  of  the  concurrence  of  the  third 
arbitrator  #. 


(cc)  Heatherington  v.  Robinson, 
7  Dowl.  192.  See  Winteringham 
v.  Eobertson,  27  L.  J.  Ex.  301. 

(y)  Little  v.  Newton,  2  M.  &  Gr. 
351 ;  Stalworth  v.  Inns,  2  D.  &  L. 
421.  See  P.  II.  ch.  3,  s.  3,  d.  6, 
as  to  effect  of  refusal  to  act  as  a 


revocation. 

(z)  Grindley  v.  Barker,  1  B.  & 
P.  229;  Vin.  Ab.  Authority,  B. ;  E. 
v.  Whitaker,  9  B.  &  C.  648 ;  Craw- 
shay  v.  Collins,  3  Svanst.  90. 

(a)  Marsh,  In  re,  16  L.  J.  Q.  B. 
330. 
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The  arbitrators  may  not  delegate  their  authority  even  to  PABT  II. 

each  other.    Two  merchants,  arbitrators,  may  not  delegate  to  CH'  TV'  B'   ' 
the  third  arbitrator,  though  he  be  a  barrister,  the  decision  of 


•  .. ,. 

a  point  of  law  arising  out  of  the  case.    Where  the  rest  of  the  delegate  to 

award  had  been  determined  on,  but  a  point  of  law  had  been  ^  er> 
left  to  the  barrister  to  decide,  and  he  made  and  executed  his 
award  alone,  according  to  the  previous  arrangement,  and  the 
result  of  his  decision  on  the  question  of  law,  and  the  award 
was  afterwards  executed  by  another  of  the  arbitrators  (an 
award  made  by  two  only  being  good),  the  court  set  it  aside, 
on  the  ground  that  there  was  no  principle  of  law  authorizing 
the  two  merchants  to  delegate  their  power  of  judging,  and 
that  it  was  impossible  to  say,  but  that  if  the  barrister  had 
expressed  his  opinion  on  the  point  of  law  to  the  others  before 
the  award  was  made,  some  arguments  might  not  have  been 
raised  by  them,  which  would  have  produced  a  different  result 
from  that  at  which  the  barrister  had  arrived  alone  (b) . 

If    the    arbitrators    agree    together    beforehand,   without  or  to  third 
authority  from  the  parties,  to  be  bound  by  the  opinion  of  a  p 
third  person,  and  make  their  award  on  his  opinion  without 
exercising  any  judgment  of  their  own,  the  award  may  be  set 
aside  on  motion  (c). 

But  if  each  of  the  arbitrators  exercise  his  own  independent  But  may 
judgment  on  the  matters  referred,  it  is  no  objection  to  the 
award  that  on  discussion  one  gives  way  to  the  other,  for 
where  two  differ  in  opinion,  one  or  both  must  give  way, 
otherwise  they  never  can  agree  (d}> 

As  they  must  all  act,  so  they  must  all  act  together.     They  All  the  arbi- 

i     i  ,.  -,    ,-1  ..  trators  must 

must  each  be  present  at  every  meeting;  and  the  witnesses  act  together, 
and  the  parties  must  be  examined  in  the  presence  of  them 
all ;  for  the  parties  are  entitled  to  have  recourse  to  the  argu- 
ments, experience,  and  judgment  of  each  arbitrator  at  every 
stage  of  the  proceedings  brought  to  bear  on  the  minds  of  his 
fellow-judges,  so  that  by  conference  they  shall  mutually  assist 
each  other  in  arriving  together  at  a  just  decision  (c).  And 

(1)  Littlo  v.  Newton,  9  Dowl.  (e)  Plews  v.  Middloton,  6  Q.  B. 

437.  845;  Littlo  v.  Newton,  9  Dowl. 

(c)  Whitmoro  v.  Smith,  5  II.  &  437,  S.  C.  2  M.  &  G.  351 ;   Stal- 
N.  824,  S.  0.  29  L.  J.  Ex.  402 ;  in  worth  v.  Inns,  2   D.  &  L.  428 ; 
error,  31  L.  J.  Ex.  107,  S.  0.  7  H.  Lord  v.  Lord,  5  E.  &  B.  404,  S.  C. 
&  N.  509.  26  L.  J.  U.  B.  34 ;  Beck  v.  Jack- 

(d)  Eardley  v.  Steer,  4  Dowl.  eon,  1  C.  B.  N.  S.  695. 
423. 
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especially  should  they  all  put  their  minds  together  after  the 
.  evidence  is  all  given  before  they  proceed  to  award  (/).  So 
necessary  is  it  that  the  arbitrators  should  act  jointly,  that 
where  referees  in  the  case  of  a  joint  arbitration  agreed  to 
carry  on  their  inquiries  apart,  and  to  examine  the  witnesses 
separately,  and  if  they  concurred  in  the  result  to  decide 
accordingly,  it  was  laid  down  by  the  court  that  such  a  course 
of  proceeding  would  not  be  sanctioned  in  any  instance,  but 
that  an  award  made  on  facts  so  ascertained  would  be  set 
aside  as  procured  by  "undue  means,"  since  such  a  mode  of 
examination  was  a  departure,  not  merely  from  established 
courses  of  procedure,  but  from  natural  justice  (#). 

On  a  reference  under  the  Lands  Clauses  Consolidation  Act, 
after  one  meeting  the  company's  arbitrator  failed  to  attend  a 
meeting  agreed  upon  on  the  plea  of  business :  this  was  held 
not  to  be  such  a  refusal  to  act  as  to  justify  the  other  arbi- 
trator proceeding  ex  parte.  But  Knight  Bruce,  V.-C.,  said 
that  if  it  were  made  out  that  the  absence  of  the  company's 
arbitrator  had  been  procured  by  the  collusion  of  the  company, 
the  latter  would  have  been  bound  by  anything  that  took  place 
before  the  other  arbitrator  just  as  much  as  if  both  arbitrators 
had  been  present  (h) . 

If  two  arbitrators  meet  and  agree  on  the  terms  of  an 
award,  though  they  afterwards,  when  it  is  drawn  up,  fix  their 
respective  signatures  to  it  at  different  times  and  different 
places,  the  Court  of  Common  Pleas  seemed  inclined  to  doubt 
whether  they  would  hold  an  award  void  for  the  objection  that 
the  execution  ought  to  have  been  by  both  together  (?').  But 
in  a  later  case  the  Court  of  Exchequer  were  strongly  of 
opinion  that  the  award  should  have  been  reduced  into  writing 
by  the  common  consent  of  the  arbitrators,  and  jointly  exe- 
cuted by  them ;  on  the  principle  that  the  law  required  that 
every  judicial  act  done  by  several  should  be  completed  in  the 
presence  of  each  other,  and  that  in  the  case  of  arbitrators 
it  was  possible  that  at  the  last  moment  one  might  change 
his  ppinion.  The  court  added  a  hope,  that  having  had  this 


(/)  Morgan  v.  Bolt,  Q.  B.  19 
Jan.  1863;  1  N.  R.  271. 

(g)  Plews  v.  Middleton,  6  Q.  B. 
845.  See  Peterson  v.  Ayre,  23 
L.  J.  0.  P.  129. 


(7i)  Hawley  v.  North  Stafford- 
shire Eail.  Co.,  12  Jur.  389,  S.  0. 
2  De  Gex  &  S.  33. 

(/)  Little  v.  Newton,  9  Dowl. 
437. 
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intimation  from  the  court,  arbitrators  would  in  future  take      PAET  ir. 
care  that  the  execution  of  the  award  should  be  joint  (A-).    CH'  IV'  8'   ' 
And  the  Court  of  Queen's  Bench  have  more  recently  decided 
that  an  award  signed  by  the  two  arbitrators   at  different 
places  and  times  is  void  (/).     A  similar  opinion  has  been 
expressed  by  L.  C.  Cran  worth  (M). 

It  is  often  made  a  condition  precedent  that  before  the  two  Appointment 
arbitrators  proceed  with  the  reference  they  shall  appoint  an  condmorT 
umpire.     When  such  is  the  case  the  proceedings  may  be  Precedent. 
invalid,  unless  the  umpire  is  so  appointed. 

In  references  under  the  Lands  Clauses  Consolidation  Act,  Under  the 
1845,  the  Eailways   Clauses  Consolidation  Act,  1845,  the 


Railway  Companies  Arbitration  Act,  1859,  and  the  Com-  Companies 
panies  Clauses  Consolidation  Act,  1845,  the  appointment  of 
an  umpire  must  be  made  before  entering  upon  the  matters 
referred.     In  treating  of  the  appointment  of  an  umpire  this 
point  is  more  fully  examined  (n). 

v.  Duty  of  the  arbitrators  when  award  by  less  than  all  ralid.~\  T\vo  choosing 
—  If  two  arbitrators  only  are  appointed  by  the  submission, 
and  they  are  to  choose  a  third  to  act  with  them,  and  an  award 
made  by  any  two  is  to  be  valid,  they  must  choose  their  col- 
league before  they  take  any  step  in  the  reference,  in  order 
that  the  parties  may  have  the  benefit  of  the  judgment  of  all 
three  on  the  whole  of  the  matters.  They  have  no  business 
to  treat  the  third  arbitrator  as  an  umpire  to  be  called  in  in 
case  of  difference  except  by  consent  of  the  parties  (0). 

If  the  award  is  to  be  made  on  or  before  a  certain  day,  or  Enlarging 
such  other  day  as  the  said  arbitrators,  or  any  two  of  them, 


shall  appoint,  it  is  necessary  for  the  two  to  appoint  a  third  third  arbi- 
before  they  make  any  enlargement  of  the  time,  or  the  enlarge- 
ment will  be  void  (  p)  . 

Under  such  a  submission  it  will  be  sufficient  for  any  two  Two  may  act 
of  them  to  act  jointly,  though  the  third  from  obstinacy,  or  the 

(fc)  Stalworth  v.  Inns,  2  D.  &  Ch.  531. 

L.  428,  S.  C.   13  M.  &  W.  466.  (»)  P.   H.   ch.   4,   s.   4,   d.   2, 

See  Wright  v.   Graham,    3  Ex.  p.  229. 

131  ;  Anning  v.  Hartley,  27  L.  J.  (o)  Peterson  v.  Ayre,  23  L.  J. 

Ex.  145.  C.  P.  129. 

(1)  Wade  v.  Bowling,  4  E.  &  B.  (  }>)  Eoade  v.  Button,  2  M.  & 

44.  W.  <>9  ;  Hughes  v.  Garnett,  cited 

(TO)  Eads  v.  Williams,  24  L.  J.  2  M.  &  W.  69. 
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desire  of  a  party,  or  business,  or  any  other  cause,  absent 
himself  from  the  meetings,  provided  he  have  full  notice  and 
opportunity  of  being  present  at  them  if  he  please,  and  be  not 
kept  away  by  any  practice  of  the  other  arbitrators  or  of  the 
parties  (q).  When  there  is  no  positive  refusal  to  act,  two 
cannot  make  a  good  award  without  first  taking  the  opinion 
of  the  third.  If  after  discussion  he  refuse  to  concur  with 
them  in  the  award,  they  may  then  execute  it,  and  it  will  be 
binding  (r). 

But  in  order  to  justify  such  a  course,  the  following  cases 
show  that  there  should  first  be  a  full  discussion  and  a  final 
refusal  to  agree. 

A  proposed  award  was  shown  at  a  meeting  of  the  three 
arbitrators,  to  which  one  of  them  objected,  and  he,  after  a 
discussion,  declared  that  if  the  other  two  would  not  alter 
their  view  they  must  make  the  award  by  themselves,  and  he 
would  not  join  in  it.  Had  the  two,  on  this  state  of  the  facts, 
made  the  award,  the  court  intimated  an  opinion  that  it 
would  have  been  valid.  But  the  arbitrators  not  treating  this 
refusal  as  final,  got  into  further  communications,  for  after- 
wards a  draft  different  from  that  of  the  proposed  award  was 
sent  by  the  other  two  by  mistake  to  the  arbitrator,  who 
disagreed,  and  he  returned  it  to  them  with  comments,  and 
objections.  The  two  subsequently  made  an  award  corre- 
sponding with  that  originally  proposed,  without  again  sub- 
mitting it  to  the  third  arbitrator.  The  court  set  aside  the 
award  on  the  ground  that  the  two,  after  receiving  the  objec- 
tions, were  bound  to  take  them  into  consideration,  and  con- 
sult with  the  other  arbitrator  upon  them,  and  at  least  to  hear 
what  he  had  to  say  in  support  of  them  before  they  finally 
determined  (s). 

So  when  the  two  originally  named  arbitrators,  having 
differed  about  some  items,  agreed  each  to  furnish  the  third 
with  a  written  statement  of  what  he  thought  the  award 
should  be,  and  another  award  was  made  by  the  third  and  the 


(q)  Goodman  v.  Sayers,  2  J.  & 
W.  242;  Calling  v.  Matchett, 
Willes,  215,  S.  C.  Barnes,  57  ; 
Morphett,  In  re,  2  D.  &  L.  967 ; 
Young  v.  Bulman,  13  C.  B.  623; 
Moseley  v.  Simpson,  L.  E.  16  Eq. 
226. 


(r)  White  v.  Sharp,  12  M.  &W. 
712;  Sallows  v.  Girling,  Cro.  Jac. 
277  ;  Berry  v.  Perry,  3  Bulst.  62 ; 
Thomas  v.  Harrop,  1  S.  &  S.  524. 

(s)  Perring  v.  Keymer,  In  re,  3 
A.  &  E.  245. 


JOINT  ARBITKATORS.  221 

one  whose  views  lie  adopted,  without  any  further  meeting  of      PAET  II. 
all  three,  the  court  set  the  award  aside  because  the  three    CH' IV' 8' 


never  consulted  together  upon  it;  adding,  that  it  by  no 
means  followed,  from  the  difference  of  the  original  arbitra- 
tors, that  the  reasonings  and  arguments  of  the  third  might 
not  have  produced  unanimity,  and  that  the  one  whose  views 
were  rejected  was  entitled  to  the  opportunity  of  discussing 
the  award  with  the  other  two,  though  had  a  meeting  been 
arranged  and  he  had  refused  to  attend,  this  refusal  would 
have  justified  the  two  who  agreed  in  treating  the  difference 
as  final,  and  in  making  their  award  (t) . 

When  the  parties  have  each  appointed  an  arbitrator  on  a  Lands  Clauses 
reference  respecting  the  compensation  to  be  paid  for  lands  &c.,' of  one  of 
taken  under  a  special  act  of  parliament  for  the  purposes  of  *w°  arbl' 
a  public  undertaking  sanctioned  by  the  act,  or  injuriously 
affected  by  the  works  done  under  it,  the  Lands  Clauses  Con- 
solidation Act,  1845,  enacts,  in  section  26,  that,  "if  before 
the  matters  so  referred  shall  be  determined,  any  arbitrator 
appointed  by  either  party  die,  or  become  incapable,  the  party 
by  whom  such  arbitrator  was  appointed  may  nominate  and 
appoint,  in  writing,  some  other  person  to  act  in  his  place, 
and  if  for  the  space  of  seven  days  after  notice  in  writing 
from  the  other  party  for  that  purpose  he  fail  to  do  so,  the 
remaining  or  other  arbitrator  may  proceed  ex  parte;  and 
every  arbitrator  so  to  be  substituted  as  aforesaid  shall  have 
the  same  powers  and  authorities  as  were  vested  in  the  former 
arbitrator  at  the  time  of  such  his  death  or  disability  as  afore- 
said." Section  30  provides,  that  "If,  where  more  than  one 
arbitrator  shall  have  been  appointed,  either  of  the  arbitrators 
refuse  or  for  seven  days  neglect  to  act,  the  other  arbitrator 
may  proceed  ex  parte,  and  the  decision  of  such  other  arbitra- 
tor shall  be  as  effectual  as  if  he  had  been  the  single  arbitrator 
appointed  by  both  parties." 

Clauses  almost  verbatim  with  the  above  are  to  be  found  in  Railways 
sections  127,  131  of  the  Eailways  Clauses  Consolidation  Act,  clau8esAct- 
1845  (w). 

In  the  Companies  Clauses  Consolidation  Act,  1845,  s.  129,  Companies 
a  similar  enactment  occurs.     The  clause  is  as  follows:— "If  claU8C8  Act- 
before  the  matters  so  referred  shall  be  determined,  any  arbi- 

(0  Tomploman  and  Reed,  In  re,          («)  8  &  9  Viet.  c.  20.     Soo  Ap- 
9  Dowl.  Ol>'2.  pendix  of  Statutes. 


POWEE  AND  DUTY  BEFORE  AWARD. 


PAET  II. 

CH.  IV.  S.  3. 


Railway 
Companies 
Arbitration 
Act,  1859. 


What  a 
refusal  of  the 
arbitrator  to 
act. 


trator  appointed  by  either  party  die,  or  become  incapable,  or 
refuse,  or  for  seven  days  neglect  to  act  as  arbitrator,  the  party 
by  whom  such  arbitrator  was  appointed  may  nominate  and 
appoint,  in  writing,  some  other  person  to  act  in  his  place, 
and  if  for  the  space  of  seven  days  after  notice  in  writing, 
from  the  other  party  for  that  purpose,  he  fail  to  do  so,  the 
remaining  or  other  arbitrator  may  proceed  ex  parte ;  and 
every  arbitrator  so  to  be  substituted  as  aforesaid  shall  have 
the  same  powers  and  authorities  as  were  vested  in  the  former 
arbitrator  at  the  time  of  such  his  death,  refusal,  or  disability 
as  aforesaid." 

Under  the  Railway  Companies  Arbitration  Act,  1859,  the 
company  on  failure  of  one  appointment  of  an  arbitrator  is  to 
make  a  new  appointment.  If  for  fourteen  days  after  request 
in  writing  such  company  does  not  appoint,  the  Board  of 
Trade  may  appoint  an  arbitrator  (x) . 

Two  arbitrators  appointed  under  the  Lands  Clauses  Con- 
solidation Act  held  a  meeting  in  the  reference,  at  the  close  of 
which  meeting  it  was  agreed  that  they  should  proceed  next 
day  with  the  case.  Early  the  following  morning,  before  the 
time  of  the  meeting,  one  of  the  arbitrators  wrote  to  the  soli- 
citor of  the  railway  company  who  had  appointed  him,  stating 
that  he  could  not  attend  on  account  of  important  business ; 
he  also  expressed  his  desire  that  the  meeting  should  go  on 
without  him,  and  that  he  should  be  furnished  with  notes  of 
the  evidence  taken.  He  did  not  attend,  and  the  meeting 
was  held  without  him.  Yice-Chancellor  Knight  Bruce  held 
that  this  was  not  such  a  refusal  to  act  as  to  justify  the  other 
arbitrator  in  proceeding  alone  (y). 


(x)  22  &  23  Yict.  c.  59,  ss.  9,  10. 

M  Hawley  v.  North.  Stafford- 
shire Bail.  Co.,  2  De  Gex  &  S.  33. 
See  P.  II.  eh.  4,  s.  4,  d.  5.  As 


to  what  is  a  neglect  to  act,  see 
Willoughby  v.  Willoughby,  9  Q. 
B.  923,  and  post. 
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SECTION  IV. 

OF   THE    UMPIRE. 

i.  By  whom  an  umpire  is  to  be  appointed.'] — Where  two      PAST  II. 
arbitrators  are  appointed,  the  submission  often  provides  that 
in  case  of  their  not  agreeing  in  an  award,  the  matters  shall 
be  decided  by  a  third  person,  who  is  styled  an  umpire  (z). 

The  umpire  is  sometimes  named  in  the  submission;  but  Appointed  by 
more  generally  the  submission  merely  provides  that  he  shall  arbitrators, 
be  appointed  by  the  arbitrators  (a). 

Formerly,  though  they  could  not  agree,  the  arbitrators  had  Arbitrators, 
no  power  to  appoint  an  umpire,  unless  authorized  to  do  so  by  power  to 
the  submission.     But  in  cases  of  references  out  of  court  by  aPP°int- 
the  Arbitration  Act,  1889,  Schedule  I.  (b),  the  two  arbitrators 
may  appoint  an  umpire  unless  a  contrary  intention  appear  (6). 

Sect.  5  of  the  Arbitration  Act,  1889  (c),  after  alluding  to  a 
single  arbitrator,  proceeds — 

(c)  "  Where  the  parties  or  two  arbitrators  are  at  liberty  to  Notice  where 

appoint  an  umpire  or  third  arbitrator  and  do  not 
appoint  him ; 

(d)  Where  an  appointed  umpire  or  third  arbitrator  refuses 

to  act,  or  is  incapable  of  acting,  or  dies,  and  the 
submission  does  not  show  that  it  was  intended  that 
the  vacancy  should  not  be  supplied,  and  the  parties 
or  arbitrators  do  not  supply  the  vacancy ; 
Any  party  may  serve  the  other  parties  or  the  arbitrators,  as 
the  case  may  be,  with  a  written  notice  to  appoint  an  arbitra- 
tor, umpire,  or  third  arbitrator. 

If  the  appointment  is  not  made  within  seven  clear  days  Court  or 
after  the  service  of  the  notice,  the  court  or  a  judge  may  on 
application  by  the  party  who  gave  the  notice,  appoint  an 
arbitrator,  umpire,  or  third  arbitrator,  who  shall  have  the  like 
powers  to  act  in  the  reference  and  make  an  award  as  if  he 
had  been  appointed  by  consent  of  all  parties." 

The  "  court "  in  this  act  means  her  Majesty's  High  Court 
of  Justice,  and  "  judge  "  means  a  judge  of  that  court  (d). 

(z)  Com.  Dig.  Arb.  F. ;  Eolle,          (I)  See  P.  II.  ch.  4,  s.  3,  d.  2, 

Ab.  Arb.  pp.  7,  8.  p.  214. 

00  Anon.  Jenk.  3d  cent,  case  61,          (c)  52  &  53  Viet,  c,  49. 
p.  129.  O/)  Sect.  27. 
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The  powers  conferred  on  "the  court  or  a  judge"  apply 
to  references  under  order  of  court  as  well  as  by  consent  out  of 
court  (c).  The  Court  of  Appeal  have  all  the  powers  conferred 
by  the  act  on  the  court  or  a  judge  under  the  provisions 
relating  to  references  under  order  of  court  (/). 

To  give  the  court  jurisdiction  there  must  be  an  arbitration 
and  not  a  mere  valuation.  For  where,  by  agreement  in 
writing,  A.  agreed  to  buy  of  B.  brewery  premises  and  the 
plant,  &c.  at  a  valuation  to  be  made  by  certain  valuers  or 
their  umpire,  the  umpire  to  be  chosen  before  entering  on 
the  valuation,  and  the  valuers  could  not  agree  upon  an 
umpire,  it  was  held  on  the  similar  provision  in  sect.  12  of 
the  Common  Law  Procedure  Act,  that  the  court  had  no  power 
to  appoint  an  umpire,  as  this  was  not  an  arbitration  within 
the  act,  since  there  had  been  no  difference  between  the 
parties  as  to  the  price  before  the  agreement  to  settle  it  by  a 
valuation  (g). 

But  if  there  be  any  matter  in  dispute,  though  not  really 
a  material  one,  the  act  applies  (A),  or  if  the  submission  con- 
templates a  judicial  inquiry,  and  the  hearing  of  witnesses 
and  parties,  it  is  an  arbitration  within  the  act,  though  there 
have  been  no  actual  difference  (i). 

If  the  submission  be  to  the  award  of  A.  and  B.,  and  D. 
being  umpire,  the  words  shall  receive  a  liberal  construction, 
and  be  held  according  to  the  common  construction  of  the 
word  umpire,  to  mean  that  D.  is  to  decide  as  umpire  in  case 
A.  and  B.  cannot  agree  in  their  award  as  arbitrators  (&). 

It  is  improper  for  the  arbitrators,  under  the  ordinary  pro- 
vision empowering  them  to  appoint  an  umpire,  to  appoint  a 
person  to  be  an  umpire  between  themselves,  instead  of  between 
the  parties,  for  the  meaning  of  the  provision  in  the  submission 
is,  that  the  arbitrators  should  make  an  award  on  all  the 
matters  in  difference,  and  if  they  cannot  agree  on  all,  that 
the  umpire  should  decide  on  all  (/). 


(e]   Sect.  16. 

(/)  Sect.  17. 

(g)  See  Boss  v.  Helsham,  L.  E. 
2  Eq.  72,  S.  C.  4  H.  &  0.  642 ; 
Collins  v.  Collins,  28  L.  J.  Ch. 
184,  S.  C.  26  Beavan,  306. 

(A)  Evans  v.  Caddish,  18  W.  E. 
723,  Stuart,  V.-C. 


(i)  Hopper,  In  re,  8  B.  &  S. 
100,  S.  C.  36  L.  J.  Q,  B.  97,  L.  E. 
2  Q.  B.  367. 

(fc)  Com.  Dig.  Ab.  Arb.  F. ; 
Eolle,  Ab.  Arb.  p.  4. 

(1)  Tollit  v.  Saundors,  9  Price, 
612. 
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But  where  the  submission  was  of  all  differences  to  the 


award  of  A.  and  B.,  and  in  case  of  their  differing  in  opinion, 


to  any  umpire  to  be  appointed  by  them,  and  it  then  went  on 

to  say,  "  and  whatever  the  arbitrators  or  umpire  shall  deter-  matters  on 

mine  in  the  premises  by  an  award  or  awards,  interim  or  final,  trators  dis-~ 


to  be  pronounced  by  them,"  shall  be  binding  on  the  parties, 
the  House  of  Lords  held  that  the  arbitrators  might  make 
an  award  on  some  matters,  and  refer  others  on  which  they 
disagreed  to  the  umpire  (tri)  . 

On  a  reference   under  the   Lands  Clauses  Consolidation  Appointment 
Act,  1845  (w),  it  is  provided  by  s.  27,'  that  "where  more  than 


one   arbitrator  shall  have  been  appointed,  such   arbitrators  Lands  Clauses 

shall,  before  they  enter  upon  the  matters  referred  to  them,  Act. 

nominate   and   appoint   by   writing   under   their  hands   an  Byarbitra- 

umpire,  to  decide  on  any  such  matters  on  which  they  shall 

differ,  or  which  shall  be  referred  to  him  under  the  provisions 

of  this  or  the  special  act;  and  if  such  umpire  shall  die,  or 

become  incapable   to  act,  they   shall  forthwith,  after   such 

death  or  incapacity,  appoint  another  umpire  in  his  place,  and 

the  decision  of  every  such  umpire  on  the  matters  so  referred 

to  him  shall  be  final."     The  28th  section  enacts  that  "  if  in 

either  of  the  cases  aforesaid  the  said  arbitrators  shall  refuse, 

or  shall,  for  seven  days  after  request  of  either  party  to  such 

arbitration,  neglect  to  appoint  an  umpire,  the  Board  of  Trade,  By  Board  of 

in  any  case  in  which  a  railway  company  shall  be  one  party  . 

to  the  arbitration,  and  two  justices  in  any  other  case,  shall, 

on  the  application  of  either  party  to  such  arbitration,  appoint 

an  umpire,  and  the  decision  of  such  umpire  on  the  matters  on 

which  the  arbitrators  shall  differ,  or  which  shall  be  referred 

to  him  under  this  or  the  special  act,  shall  be  final."    Though,  Arbitrator 

by  s.  27,  the  two  arbitrators  cannot  enter  on  the  matters  re-  ^ttf  um  ire 

f  erred  to  them  till  they  have  appointed  an  umpire,  it  is  to  not  appointed. 

be  noticed  that  where  one  arbitrator  refuses  to  act  or  to 

concur  in  appointing  an  umpire  the  other  arbitrator  may, 

under  s.  30,  proceed  ex  parte,  notwithstanding  that  no  umpire 

has  been  appointed  (0). 

The  Railways  Clauses  Consolidation  Act,  1845  (p),  contains  Under  the 

Railways 

(TO)  Lang  v.  Brown,  H.L.,  May          (o)  Shepherd  v.  Norwich  Cor- 

8,  18.V>.  poration,  30  Ch.  D.  ,V>:>. 

(M)  8  &  9  Viet.  c.  18.     See  Ap-          (j»)  8  &  9  Viet.  c.  20. 
l"'ndix  of  Statutes. 
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like  provisions.  Section  128  of  this  act  is  verbatim  the  same  as 
s.  27,  above  given ;  and  s.  129  of  that  act  is  word  for  word 
the  same  as  s.  28  of  the  above  act,  except  that  the  words 
between  "  Board  of  Trade,"  and  "  shall  on  the  application," 
are  omitted.  The  Eailway  Companies  Arbitration  Act,  1859, 
22  &  23  Yict.  c.  59,  has  similar  provisions.  Telegraphs  of 
railway  companies  may  be  purchased  by  the  Postmaster- 
Ofeneral  under  the  statute  31  &  32  Yict.  c.  110  (</). 

Yery  similar  enactments  are  found  in  the  Companies 
Clauses  Consolidation  Act,  1845  (r) ;  for  that  act  provides,  in 
s.  130,  that  "  where  more  than  one  arbitrator  shall  have  been 
appointed,  such  arbitrators  shall,  before  they  enter  upon  the 
matters  referred  to  them,  nominate  and  appoint  by  writing 
under  their  hands  an  umpire  to  decide  on  any  such  matters 
on  which  they  shall  differ ;  and  if  such  umpire  shall  die,  or 
refuse,  or  for  seven  days  neglect  to  act,  they  shall  forthwith, 
after  such  death,  refusal,  or  neglect,  appoint  another  umpire 
in  his  place ;  and  the  decision  of  every  such  umpire  on  the 
matters  so  referred  to  him  shall  be  final." 

In  s.  131,  it  is  provided  that  "  if  in  either  of  the  cases 
aforesaid  the  said  arbitrators  shall  refuse,  or  shall,  for  seven 
days  after  request  of  either  party  to  the  arbitration,  neglect 
to  appoint  an  umpire,  it  shall  be  lawful  for  the  Board  of 
Trade,  if  they  think  fit,  in  any  case  in  which  a  railway  com- 
pany shall  be  one  party  to  the  arbitration,  on  the  application 
of  either  party  to  such  arbitration,  to  appoint  an  umpire ; 
and  the  decision  of  such  umpire  on  the  matters  on  which  the 
arbitrators  shall  differ  shall  be  final." 

Under  a  reference  which  by  private  act  of  parliament  was 
to  be  in  the  manner  provided  by  the  Companies  Clauses  Act, 
1845  (neither  party  being  a  railway  company),  arbitrators 
were  appointed  and  the  submission  made  an  order  of  Chancery 
before  the  Common  Law  Procedure  Act,  1854,  passed.  The 
arbitrators  not  agreeing  upon  an  umpire,  the  claimant  (after 
the  passing  of  the  last-mentioned  act)  served  them  with  a 
notice  to  appoint  an  umpire  within  seven  days,  under  s.  12  of 
that  act,  and  on  their  failing  to  do  so  took  out  a  summons  for 
Wood,  Y.-C.,  to  appoint  one  under  that  statute.  That  learned 


(<?)  See  E.  v.  Lord  Coleridge, 
45  L.  J.  Q.  B.  649. 


(r)  8  &  9  Viet.  c.  16. 
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•judge  held  that  he  could  make  the  appointment,  as  he  con-      I>AET  IIv 
J     °  ri  '  CH.  iv.  s.  4. 

sidered  that  s.  12  of  the  last-mentioned  act  had  a  retrospec- 
tive as  well  as  a  prospective  effect,  and  applied  to  pre-existing 
references,  being  a  section  for  remedying  defects  in  the  course 
of  procedure.  He  also  thought  that  the  clause  in  s.  12,  "  if 
in  any  case  of  arbitration  when  the  parties  or  two  arbitrators 
are  at  liberty  to  appoint  an  umpire,"  and  they  fail  to  do  so, 
the  judge  may  appoint,  applied  to  every  arbitration,  whether 
by  private  act  of  parliament  or  by  parol  agreement,  and  was 
not  limited  to  the  cases  where  there  is  a  document  authorising 
the  reference.  It  was  discussed  by  counsel,  and  doubted  by 
the  Vice-Chancellor,  whether  a  private  act  of  parliament 
could  be  considered  a  document  authorising  a  reference ;  but 
it  is  apprehended  that  the  written  appointment  of  the  arbi- 
trators which  coEstituted  the  submission  and  was  made  a 
rule  of  court,  and  which  authorised  them  to  proceed,  was  a 
sufficient  document  authorising  the  reference  within  the 
meaning  of  the  act  (s). 

The  Arbitration  Act,  1889,  applies  to  every  arbitration  Application 
under  any  act  before  or  after,  except  in  so  far  as  the  act  °ion 
regulating  the  arbitration  is  inconsistent  with  the  Arbitra-  1889. 
tion  Act  (f). 

Malms,  V.-C.,  under  the  12th  section  of  the  Common  Law  Third arbitra 
Procedure  Act,  selected  a  third  arbitrator  where  one  of  the 
two  surveyors  appointed  under  the  statute  18  &  19  Viet. 
c.  122,  to  settle  differences  between  the  building  owner  and 
adjoining  owner,  had  declined  to  agree  in  naming  a  third 
arbitrator  (u). 

The  articles  of  association  of  a  joint-stock  company  incor-  Umpire, 
porated  under  the  Companies  Act,  1862  (25  &  26  Viet.  c.  89), 
provided  for  the  appointment  of  an  umpire  by  a  judge  under 
the  Common  Law  Procedure  Act,  1854,  if  the  arbitrators 
failed  to  appoint  one  in  due  time.  The  arbitrators  did  not 
appoint  an  umpire.  It  was  held  that  the  appointment  by  a 
judge  was  valid,  either  under  the  articles  of  association  or 
under  the  Common  Law  Procedure  Act,  1854  (#). 

It  may  be  proper  to  notice  in  this  place,  that  by  an  act,  Board  of 

(s)  In  ro  Lord  v.  Copper  Mining  2  Ch.  D.  200. 

Co.,  1  Kay  &  Johnson,  90,  S.  0.  (x)  See    l)e   Rosaz   v.  Anglo- 

24  L.  J.  Ch.  145.  Italian  Bank,  L.  R.  2  Q.  B.  452 ; 

(<)  52  &  53  Viet.  c.  49,  s.  24.  :ils<>  38  L.  J.  Q.  B.  161,  S.  C.  L. 

(u)  McBrydo,  Ex  parto,  L.  R.  11.  1  (I  B.  102. 

Q2 


228 


POWER  AND  DUTY  BEFORE  AWARD. 


PAET  II. 
CH.  iv.  s.  4. 

Trade  and 
Railway  Com- 
missioners. 


Judge  may 
appoint  on 
refusal  of 
party  em- 
powered to 
appoint. 


Appointment 
to  be  made  at 
time  pre- 
scribed. 


When  arbi- 
trators to 
appoint,  no 
time  pre- 
scribed. 


the  9  &  10  Yict.  c.  105,  ss.  2  and  9,  all  the  powers  of  the 
Board  of  Trade,  with  respect  to  railways,  or  intended  rail- 
ways, were  transferred  to  the  Commissioners  of  Railways 
appointed  under  that  act.  But  by  the  statute  14  &  15  Yict. 
c.  64,  the  last-mentioned  act  was  repealed,  and  the  powers  of 
those  Railway  Commissioners  were  transferred  to  the  Board 
of  Trade. 

Where  an  agreement  of  reference  between  two  telegraph 
companies  provided  that  in  case  the  parties  did  not  agree  on 
a  sole  arbitrator,  the  matter  should  be  referred  to  a  sole 
arbitrator  to  be  appointed  by  [the  Board  of  Trade],  which, 
on  the  failure  of  the  parties  to  agree,  refused  to  appoint,  it 
was  decided  that  a  judge  might  make  the  appointment  under 
s.  12  of  the  Common  Law  Procedure  Act,  1854  (y). 

IT.  When  the  arbitrators  should  appoint  the  umpire.'] — Some- 
times, in  order  to  insure  the  appointment  of  an  umpire  before 
the  arbitrators'  minds  are  embarrassed  with  the  matters  in 
difference,  the  appointment  is  made  a  condition  precedent  to 
the  proceeding  at  all  in  the  reference ;  when  such  is  the  case, 
the  arbitrators  should  make  the  appointment  before  they 
take  any  other  step,  or  the  whole  proceedings  may  be  in- 
valid (2).  Merely  enlarging  the  time  before  appointing  the 
umpire  is  not  an  entering  on  the  consideration  of  the 
matters  in  difference,  so  as  to  render  the  appointment  a 
nullity  (a). 

When  the  submission  makes  no  special  provision  respecting 
the  time  when  the  arbitrators  are  to  appoint  the  umpire,  and 
a  day  is  given  to  the  umpire  subsequent  to  that  limited  for 
the  arbitrators  making  their  award,  they  may  appoint  an 
umpire  at  any  time  before  the  time  for  making  the  umpirage 
has  expired,  for  the  power  of  appointing  an  umpire  is  quite 
collateral  to  that  of  making  an  award,  and  survives  when  the 
latter  power  is  extinct  (b). 


(y)  Brazilian,  &c.,  Co.  &  Wes- 
tern Telegraph  Co.,  In  re,  42  L. 
T.  N.  S.  234. 

(z)  Hick,  In  re,  8  Taunt.  694 ; 
Bright  v.  Durnell,  4  Dowl.  756. 

(a)  Cudliff  v.  Walters,  2  Moo.  & 
Rob.  232. 

(6)  Harding  v.  Watts,  15  East, 


556 ;  Barnard  v.  King,  cited  2 
Keb.  15,  S.  C.  Kolle  Ab.  Arb.  P. 
6  ;  Burdett  v.  Harris,  3  Keb.  387  ; 
Adams  v.  Adams,  2  Mod.  169 ; 
Anon.,  Ereem.  378  ;  Wintering- 
ham  v.  Eobertson,  27  L.  J.  Ex. 
301;  Watson  v.  Clement,  Kolle 
Ab.  Arb.  P.  5. 
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If  the  submission  run,  that  in  case  the  arbitrators  should      I>ABT  IT' 

CH.  rv.  s.  4. 


disagree  in  their  opinion,  it  shall  be  competent  for  them  to 
appoint  an  umpire,  they  may  appoint  one  in  the  first  instance, 
and  need  not  wait  until  they  have  investigated  the  matters, 
and  found  that  they  cannot  agree  (c).  This,  too,  seems  the 
better  course  to  pursue,  for  the  arbitrators  are  more  likely  to 
agree  on  an  umpire  before  they  have  disagreed  about  the 
subject  referred  to  them  (d).  In  an  old  case,  Holt,  C.J., 
held  that  the  arbitrators  had  no  power  to  choose  an  umpire 
before  the  time  allowed  for  the  award  had  expired  (e).  This 
view  was  also  adopted  by  Mansfield,  C.J.  (/),  but  that  de- 
cision of  Holt's,  C.J.,  seems  contrary  to  another  decision  of 
his  (#),  and  has  been  often  overruled,  and  cannot  now  be 
considered  as  law  (Ji). 

Where  arbitrators  whose  powers  extended  to  the  1st  day  of  Appointing 
«      ,       i  •    ,    j  A       -i    i     ,    •       ,1  umpire  to  act 

beptember,  appointed  an  umpire  in  April,  but  in  the  ap-  infuturo. 

pointment  stated  that  his  duties  should  commence  on  the 
1st  of  September,  Crompton,  J.,  thought  the  appointment 
good  (»). 

The  old  cases,  however,  on  this  subject  must  be  read  in  Appointment 
connection  with  the  Arbitration  Act,  1889  (&).     Arbitrators  trationAct, 
under   submission   out   of   court,  executing  their   statutory  1889< 
power  of   appointing   an   umpire   under  the  terms   of  the 
schedule  of  that  act,  may  make  the  appointment  "  at  any 
time  within  the  period  during  which  they  have  power  to 
make  an  award,"  but  they  may  be  called  upon  by  notice 
under  s.  5  to  act  earlier  (/). 

It  will  be  seen,  by  reference  to  the  preceding  division  of  Appointment 
this  section,  that  the  Lands  Clauses  Consolidation  Act,  the  under  various 
Railways   Clauses   Consolidation   Act,   and   the   Companies  statutes. 
Clauses   Consolidation  Act,   all    contemplate,   in    the    first 

(c)  Bates  v.  Cooke,  9  B.  &  C.  T.  28  G.  II.,  cited  15  East,  557, 
407.  n.  (d);   R.  r.  Outram,  T.  T.  29 

(d)  Harding  v.  Watts,  15  East,  G.  III.,  cited  15  East,  557,  n.  (</); 
5<3(!.  Cowel  v.  Waller,  2  Barnard.  154  ; 

(P)  Eeynolds  v.  Gray,   1  Salk.  Elliott  v.  Cheval,   1   Lutw.  541  ; 

70.  Jennings  v.  Vandoputt,  Cro.  Car. 

(/)  Beck  v.  Sargont,  4  Taunt.  263;  Coppin  v.  Hurnard,  2  Saund. 

232.  133  (a),  note. 

((/)  Mitchell  v.  Harris,  12  Mod.          (?)  Johnson  v.  Collie,  24  L.  J. 

512,  S.  C.  Salk.  71.  Q.  B.  64. 

(A)  Hoe  (1.  Wood  v.  Doe,  2  T.          (/,-)  52  &  53  Viet.  c.  49,  Scheil. 

R.   644;    Harding  v.   Watts,    15  I.  (b). 
East,  556 ;  Doyley  v.  Pitdow,  E.          (/)  See  ante,  p.  223. 
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Within  what 
limit  under 
the  Lands 
Clauses  Con- 
solidation 
Act. 


Under  the 
Public  Health 

Act. 


instance,  that  the  arbitrators  are  to  appoint  an  umpire  before 
entering  into  a  consideration  of  the  matters  referred  to 
them  (m).  Under  the  Railway  Companies  Arbitration  Act, 
1859,  they  are  to  do  so  "  before  entering  on  the  business  of 
the  reference." 

In  one  case  the  last  of  the  two  arbitrators  was  appointed 
on  the  6th  April.  As  they  had  neglected  to  appoint  an 
umpire  for  seven  days  after  request,  application  was  made  to 
the  Board  of  Trade,  who  appointed  an  umpire  on  the  17th  of 
May.  The  arbitrators  had  not  enlarged  their  time.  It  was 
objected,  that  the  appointment  of  the  umpire  was  too  late,  on 
the  ground  that,  by  the  Lands  Clauses  Consolidation  Act,  it 
ought  to  have  been  made  within  twenty-one  days  after  the 
appointment  of  the  arbitrators.  The  court,  however,  held 
the  appointment  to  be  good,  and  said  that,  "if  the  arbitrators 
failed  for  twenty-one  days  to  make  an  award,  and  did  not 
extend  their  time,  the  power  to  award  was  taken  from  them  ; 
but  that  the  incapacity  to  make  an  award  had  no  effect  upon 
the  power  given  to  the  arbitrators  under  s.  27,  and  to  the 
Board  of  Trade  on  their  default  under  s.  28,  to  appoint  a  new 
umpire  in  case  of  the  death  or  failure  of  the  first ;  and  that 
they  saw  no  reason  why  the  same  incapacity  to  award  should 
have  any  effect  upon  the  powers  given  for  appointing  the 
original  umpire  (n). 

Some  doubt  was  thrown  upon  Bradshaw's  case,  quoted 
above,  in  a  later  decision  of  the  Court  of  Queen's  Bench, 
apparently  from  a  misapprehension  of  the  facts  ;  but  in  the 
Exchequer  Chamber  Bradshaw's  case  was  explained  and 
reasserted  to  be  good  law  (0). 

Under  the  Public  Health  Act,  1875  (stat.  38  &  39  Viet. 
c.  55),  s.  180,  if  the  arbitrators  neglect  or  refuse  to  appoint  an 
umpire  within  seven  days  after  request,  the  Local  Government 
Board  may  make  the  appointment.  If  either  of  the  arbi- 
trators are  appointed  by  parol,  their  appointment  of  the 
umpire  would  be  invalid  under  this  statute  (p). 


(m)  See  p.  225.  See  Skerratt 
v.  North.  Staffordshire  Kail.  Co., 
17  L.  J.  Ch.  161,  S.  C.  12  Jur. 
46  ;  2  Phill.  475. 

(n)  Bradshaw's  Arbitration,  12 
Q.  B.  562. 

(o)  Holdsworth  v.  Wilson,   32 


L.  J.  Q,  B.  289,  S.  C.  3  B.  &  S.  1, 
in  error,  from  Holdsworth  v .  Bars- 
ham,  31  L.  J.  Q.  B.  145,  S.  C.  2 
B.  &  S.  480. 

(p)  Clifford  v.  Bury  Town  Coun- 
cil, 20  Q.  B.  D.  368. 
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Under  the  old  Public  Health  Act,  1848  (stat.  11  &  12  Viet,      PAET  "• 

V  CH.  IV.  8.  4. 

c.  63),  when  arbitrators  appointed  the  umpire,  on  request  of 
the  parties,  within  three  months  after  the  appointment  of  the 
last  arbitrator,  such  appointment  was  held  good.  But  an 
appointment  after  such  three  months  would  probably  not 
have  been  held  valid  as  a  statutory  appointment  (q). 

An  appointment  by  the  Quarter  Sessions  on  refusal  of  the  At  Quarter 
arbitrators  to  appoint  under  the  old  act,  was  not  necessary 
to  be  made  at  the  next  sessions,  but  at  any  sessions  within  a 
reasonable  time  (r). 

in.   How   the   arbitrators   are  to  choose  an  umpire.  ~\  —  The  Appointment 
acknowledged  general  rule  as  to  the  mode  of  appointing  the  must  be  by 

umpire  is,  that  the  appointment  must  be  the  act  of  the  will  ck°ice>  not 

chance. 
and   concurring   judgment  of  both  the  arbitrators;    unless 

the  parties  consent  to  or  acquiesce  in  some  other  mode  of 
appointment  (s). 

It  has  always  been  held,  that  if  the  two  arbitrators  toss  up  Tossing  up. 
which  shall  nominate  the  umpire  to  the  exclusion  of  the 
other,  an  appointment  so  made  is  bad  (t)  .  In  Cassell,  In 
re  (w),  the  court  came  to  the  conclusion  that  it  was  better  to 
avoid  nice  distinctions,  and  laid  down  the  rule  which  has 
since  been  followed  by  the  courts  in  subsequent  cases  (#), 
that  the  appointment  must  not  be  dependent  on  chance,  but 
must  be  a  matter  of  choice.  Thus,  where  each  arbitrator  Drawing  lots. 
wrote  on  a  paper  the  name  of  a  person  who  was  not  known 
to  the  other,  and  the  one  drawn  by  chance  was  appointed 
umpire,  the  appointment  was  held  bad  (y). 

An  important  distinction  was,  however,  taken  in  a  case  Choice  by 
where  each  arbitrator  having  nominated  a  person  for  umpire  011 


whom  the  other  arbitrator  acknowledged  to  be  a  proper  agreed  ou  as 

fit. 

(7)  Holdsworth  v.  Wilson,   32          (t)  Harris  v.  Mitchell,  2  Vern. 

L.  J.  U.  B.  289,  S.  0.  3  B.  &  S.  1,  485  ;  Hewitt  v.  Penny,  Sayer,  99  ; 

in  error,  from  Holdsworth  v.  Bars-  Wells  v.  Cooke,  2  B.  &  A.  218; 

ham,  31  L.  J.  Q.  B.  145,  S.  C.  2  Young  v.  Miller,  3  B.  &  C.  407. 

B.  &  S.  480.  (u)  9  B.  &  C.  624. 

(r)  Ringland    v.    Lowndes,    15          (x)  Ford  v.  Jones,  3  B.  &  Ad. 

C.  B.  N.  S.  173,  S.  C.  33  L.  J.  N.  248;  Greenwood  v.  Titterington, 
S.  C.  P.  25,  S.  C.  in  error,  17  C.  In  re,  9  A.  &  E.  699  ;  Hodson  v. 
B.  N.  S.  514,  S.  0.  33  L.  J.  C.  P.  Drewry,  7  Dowl.  569. 

337.  (y)  Pescod  v.   Pescod,   W.   N. 

(s)  Cassoll,  In  re,  9  B.  &  0.  (1888)  2. 
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PAET  II.  person  for  the  office,  agreed  to  toss  up  which  of  the  two 
-  should  be  appointed.  Lord  Ellenborough,  C.J.,  said  that  he 
saw  no  objection  to  the  appointment,  and  noticed  that  the 
mode  of  appointing  jurors  is  by  lot  out  of  those  who  are  fit 
to  serve  (z).  Though  this  decision  was  apparently  overruled 
by  Cassell,  In  re  (#),  it  has  since  been  several  times  affirmed 
to  be  good  law  (6) . 

In  another  case,  two  arbitrators  tossed  up  for  the  choice 
of  an  umpire  :  the  one  who  won  the  toss  named  a  person  for 
umpire,  but,  on  the  other  arbitrator  objecting,  afterwards 
abandoned  his  choice,  and  proposed  to  toss  up  again  for  the 
choice  of  another.  The  latter  arbitrator,  however,  did  not 
consent  to  this,  but  insisted  that  it  was  his  turn  to  name  an 
umpire,  and  he  then  chose  a  person  who  afterwards  acted  as 
umpire,  the  former  arbitrator  making  no  objection.  The  court 
held,  that  though  the  appointment  of  the  first  umpire  would 
have  been  bad  as  an  appointment  by  lot  had  it  been 
persisted  in,  the  second  appointment  was  good,  being  one 
of  choice,  not  chance,  and  was  not  vitiated  because  one 
arbitrator  devolved  on  the  other  the  entire  discretion  as  to 
the  selection  (c). 

Consent  of  After  the  rule  laid  down  in  Casscll,  In  re(d),  there  was 

renders  a^  one  time  some  inclination  shown  by  the  courts  to  hold, 

valid  appoint-  that  even  the  assent  of  the  parties  could  not  render  valid  an 

ment  by  lot.  .  . 

appointment  by  lot,  on  the  ground  that  it  was  better  to  abide 
by  a  simple  rule,  than  to  permit  an  inquiry  on  affidavit  into 
the  doubtful  question  of  whether  the  parties  assented  (c) . 
Yet  it  is  now  beyond  dispute  that  the  courts  have  adopted 
the  exception  as  well  as  the  rule  laid  down  by  Lord  Tenter- 
den  in  Cassell,  In  re  (/),  and  the  appointment  by  lot  of  an 
umpire  will  be  sustained,  if  the  parties  either  previously  or 
subsequently  give  a  clear  assent  to  such  a  mode  of  election  (#). 

(z)  Neale  v.  Ledger,  16  East,  (c)  Yinnikum  and  Morgan,  In 

51.  re,  5  Jur.  72. 

(oj  9  B.  &  C.  624.  (d)  9  B.  &  C.  624. 

(b)  The  European  and  American  (e)  Ford  v.  Jones,  3  B.  &  Ad. 

Steam  Shipping  Co.  v.  Crosskey,  248 ;  Hodson  v.  Drewry,  7  Dowl. 

29  L.  J.  C.  P.  155,  S.  C.  8  C.  B.  569. 

N.  S.  397 ;  Morgan  v.  Bolt,  Q.  B.  (/)  9  B.  &  C.  624. 

19  Jan.  1863,  1  N.  R.  271 ;  Hop-  (g)  Hodson  v.  Drewry,  7  Dowl. 

per,  In  re,  8  B.  &  S.  100,  S.  C.  569 ;  Tunno  and  Bird,  In  re,  5  B. 

36  L.  J.  Q,  B.  97  ;  L.  R.  2  Q.  B.  &  Ad.  488  ;  James  v.  Attwood,  7 

367.  Scott,  841  ;  Backhouse  v.  Taylor, 

20  L.  J.  Q.  B.  233. 
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That  assent,  however,  to  be  binding,  must  be  given  with  a 
full  knowledge  of  all  the  circumstances  (h) .    If  the  arbitrators  — 
merely  inform  the  parties  that  they  have  mutually  chosen  be  given  with 


A.  B.  to  be  umpire,  and  the  parties  approve  of  the  appoint- 
ment,  not  knowing  that  the  umpire  has  been  selected  by  lot, 
the  umpire  obtains  no  binding  authority  by  such  assent  («'). 
Even  if  the  attorney  of  a  party  know  that  the  selection  has 
been  made  by  tossing  up,  and  assent  to  it,  assuming  that  the 
attorney  has  power  to  bind  his  client,  the  award  will  not 
bind  him,  if  the  important  circumstance  be  not  disclosed  of 
the  arbitrator  who  lost  the  toss  having  previously  personally 
objected  to  the  umpire,  when  originally  proposed  by  the  other 
arbitrator  (£). 

An  agent  or  solicitor  who   has  the   conduct  of  the  ref  e-  Assent  by 
rence  for  a  party  to  it,  has  sufficient  authority  to  bind  his  ^cit^f 
principal  by  assenting  to  appointing  an  umpire  by  drawing 
lots(/). 

The  clerks  to  the  solicitors  have  no  authority  to  bind  the  The  clerks  to 
parties,  by  assenting  to  the  selection  of  an  umpire  by  lot,  nor  cannot  assent, 
will  his  authority  be  ratified,  if,  in  ignorance  of  the  mode  of 
election,  the  parties  attend  before  him  (w) . 

Though  it  was  doubted  in  some  old  cases  (11),  there  does  Appointing 
not  now  seem  to  be  much  question  that  on  the  refusal  of  the  ^ 
umpire  first  named  to  act,  the  having  once  executed  their 
power  by  appointing  an  umpire  does  not  prevent  the  arbi- 
trators from  appointing  another.  For  though,  when  the 
arbitrators  have  once  executed  their  authority  by  the  appoint- 
ment of  an  umpire,  they  cannot  revoke  it  and  execute  it 
again ;  this  seems  to  apply  only  to  the  case  of  an  effectual 
appointment,  and  there  is  no  effectual  appointment,  unless  it 
be  accepted  by  the  person  named  as  umpire  (o).  If  they 
make  the  appointment  in  terms  conditional  on  acceptance,  it 

(A)  Wells  v.  Cooke,  2  B.  &  A.  (m)  Hodson  v.  Drowry,  7  Dowl. 

218.  569. 

(t)  Greenwood  &  Titterington,  («)  Beynolds  v.  Gray,  1  Salk. 

In  ro,  9  A.  &  E.  699.  70,  S.  0.  1  Ld.  Baym.  222;   12 

(A-)  Jamieson  &  Binns,  In  re,  4  Mod.  120. 

A.  &  E.  945.  (o)  Oliver  v.  Collins,  11  East, 

(/)  Backhouse  v.  Taylor,  20  L.  367  ;  Trippet  v.  Eyre,  3  Lev.  263, 

J.  Q.  B.  233  ;  Thompson  v.  Blythe  S.  C.   1  Show.  76  ;  2  Vent.   113  ; 

&  Tyno  Rail.  Co.,  B.  C.  May  6,  Com.  Dig.  Ab.  Arb.  F. 
1863,  per  Wightman,  J. 
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Disapproval 
of  parties  no 
effect. 
No  special 
form  of  ap- 
pointment. 


Appointment 
iii  writing, 
under  Lands, 
&c.,  Clauses 
Acts. 

Appointment 
by  Commis- 
sioners of 
Railways. 


Commence- 
ment of 
authority,  no 
time  limited. 


Arbitration 
Act,  1889. 

Commence- 
ment of 


is  clear  their  power  to  make  a  second  appointment  remains, 
in  case  of  a  refusal  by  the  party  first  selected  (/?). 

When  there  is  an  effectual  appointment  of  an  umpire,  it 
cannot  he  affected  hy  the  disapproval  of  the  parties  (q). 

If  the  submission  provide  no  special  form  of  appointment 
of  the  umpire,  a  parol  appointment  is  sufficient  (r).  Some- 
times the  submission  requires  it  to  be  in  writing,  sometimes 
that  it  be  under  the  hand  and  seal  of  the  arbitrators,  or  that 
it  be  indorsed  on  the  submission.  Whatever  the  direction  is, 
the  arbitrators  should  follow  it  closely.  When  it  is  to  be 
under  the  hands  of  the  arbitrators,  both  must  sign  it,  or  at 
least  agree  upon  the  person,  together  (s).  The  appointment 
requires  no  stamp,  unless  it  be  under  seal,  and  delivered  as  a 


The  appointment  of  an  umpire  by  the  arbitrators  under 
the  Lands  Clauses  Consolidation  Act,  the  Railways  Clauses 
Consolidation  Act,  and  the  Companies  Clauses  Consolidation 
Act,  must,  we  have  seen,  be  in  writing  under  their  hands  (u}. 

When  the  arbitrators  disagreed  and  the  umpire  was  to  be 
appointed  by  the  Commissioners  of  Railways,  the  appoint- 
ment should  have  been  signed  by  two  of  the  Commissioners 
and  sealed  with  their  seal.  There  is  great  doubt  whether  an 
appointment  in  their  name  signed  by  a  secretary  of  the 
Commissioners  only  was  valid  (x)  . 

iv.  Commencement  and  duration  of  the  umpire's  authority.  ~\  — 
Where  no  time  is  limited  for  the  making  of  the  award,  the 
umpire's  authority  can  commence  from  no  other  period  than 
the  disagreement  of  the  arbitrators  (y). 

By  the  Arbitration  Act,  1889,  in  submissions  out  of  court 
by  consent,  the  following  provision  generally  applies  :  "If 
the  arbitrators  have  allowed  their  time  or  their  extended  time 


(p)  Keynolds  v.  Gray,  1  Salt. 
70,  S.  C.  1  Ld.  Eaym.  222. 

(q)  Oliver  v.  Collins,  11  East, 
367. 

(r]  Ibid. 

(s}  Lord  v.  Lord,  26  L.  J.  Q.  B. 
34,  S.  0.  5  E.  &  B.  404 ;  Hopper, 
In  re,  8  B.  &  S.  100,  S.  0.  36 
L.  J.  Q.  B.  97 ;  L.  E.  2  Q.  B. 
367. 

(t]  Eoutledge    v.   Thornton,   4 


Taunt.  703;  Dod  v.  Herbert, 
Styles,  459. 

(u)  See  ante,  division  2  of  this 
section,  p.  214. 

(x]  The  Wilts,  Somerset,  and 
Weymouth  Bail.  Co.  v .  Fooks,  3 
Ex.  728. 

(*/)  Com.  Dig.  Arb.  F. ;  Win- 
teringham  v.  Eobertson,  37  L.  J. 
Ex.  301. 
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to  expire  without  making  an  award,  or  have  delivered  to  any     ,PAET  Ir- 

CH.  IV.  S.  4» 

party  to  the  submission,  or  to  the  umpire,  a  notice  in  writing  --  —  — 
stating  that  they  cannot  agree,  the  umpire  may  forthwith  time. 
enter  on  the  reference  in  lieu  of  the  arbitrators"  (2).     An 
umpire  appointed  by  the  court  under  s.  5  of  the  act  has  the 
like  powers  as  if  he  had  been  appointed  by  consent  of  parties. 

If  there  be  a  time  limited  for  the  award,  the  umpire's  au-  When  time 


thority  commences  absolutely  from  that  limit,  even  though  the 


arbitrators  have  never  met  to  agree  or  disagree  on  the  subject, 
for  the  not  making  an  award  shows  they  have  not  agreed  («). 

"When  the  umpire  has  a  period  allowed  him  for  making  Commencing 
his  umpirage  later  than  the  time  given  to  the  arbitrators,  his  ^f^sance 
authority  may  commence  before  the  expiration  of  the  time 
limited  to  the  arbitrators,  subject,  however,  to  defeasance. 
For  if  the  arbitrators  disagree,  and  refuse  to  make  an  award, 
the  umpire  may  proceed  at  once  with  the  reference,  and  need 
not  wait  until  the  time  allotted  to  the  arbitrators  has  expired, 
and  his  decision  will  be  binding,  even  if  made  before  the 
time  for  the  award  has  elapsed.  It  will,  however,  become 
a  nullity  in  case  the  arbitrators  afterwards  assume  their 
authority,  agree,  and  make  an  award  within  the  time  allotted 
them  (b). 

If  the  submission  name  the  umpire  as  well  as  the  arbitrators,  Submission 
and  appoint  the  same  day  as  the  limit  for  both  the  award  and  u^°ef  giving 
umpirage,  some  of  the  older  cases   seem  to  show  that  the  same  limit  for 
appointment  of  the  umpire  is  absolutely  void,  and  that  he  and  umpire. 
cannot  make  any  umpirage,  even  if  the  arbitrators  make  no 
award.     Other  cases  seem  to  qualify  this  opinion,  by  holding 
that  the  umpirage  might  be  good,  when  the  arbitrators  had 
disagreed,  and  declared  they  would  not  intermeddle  any  more, 
or  where  one  of  the  arbitrators  had  died,  and  so  rendered  it 
impossible  for  them  to  agree  in  an  award  (c). 

The  courts,  in  the  first  class  of  cases,  seem  to  have  appre- 
hended a  difficulty  in  allowing  the  umpire  to  have  in  any 

(z)  52  &  53  Viet.  c.  49,  s.  2,  and  Board  v.  Yeadon  Waterworks  Co., 

Sched.  I.  (d).  41  Oh.  D.  52. 

(a)  Lumley  v.  Hutton,  Eolle  (c)  Coppin  v.  Hurnard,  2  Saund. 

Ab.  Arb.  p.  1.  129,  and  soo  notes  to  same,  S.  G. 

(1}  Smailes  v.  Wright,  3  M.  &  1  Lev.  285  ;  Raym.  Hop.  187  ; 

S.  ").")!);  Sprigens  v.  Nash,  5  M.  &  Mitchol  t'.  Harris,  1  Salk.  71; 

S.  193;  Dare  v.  Chase,  2  Show.  Anon.  2  Vern.  100;  Barber  v. 

164  ;  Cowel  v.  Waller,  2  Barnard.  Giles,  Rolle  Ab.  Arb.  p.  2  ;  Bar- 

154.  Soo  also  Yeadon  Local  nard  v.  King,  Vin.  Ab.  Arb.  p.  G. 
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case  a  concurrent  jurisdiction  with  the  arbitrators,  on  the 
ground  of  the  confusion  that  would  be  created  if  there  were 
two  awards  (d),  and  therefore  held  the  appointment  of  the 
umpire  void  when  the  same  day  was  limited  for  the  award 
and  umpirage.  That  difficulty  will  be  removed,  however,  if 
the  courts,  as  they  probably  would,  should  hold  in  cases 
where  only  one  day  is  limited,  as  they  hold  in  cases  where 
the  umpire  lias  a  f urther  day,  that  the  umpirage  made  after 
disagreement  of  the  arbitrators  shall  stand  good,  unless  the 
arbitrators  subsequently  agree  in  making  an  award  within 
the  time,  in  which  case  their  decision  is  that  which  is  to 
conclude  the  parties. 

Where  there  is  only  one  limit,  and  the  arbitrators  are  to 
choose  the  umpire  if  they  cannot  agree,  it  is  held  in  many  old 
cases,  that  by  choosing  an  umpire  they  renounce  their  power 
and  cannot  again  resume  it,  so  that  if  after  the  appointment 
of  the  umpire  they  agree  and  make  an  award,  that  award  is 
null,  and  will  not  invalidate  the  umpirage  previously 
made  (e). 

We  have  already  seen  that  where  a  further  day  is  given  to 
the  umpire,  the  arbitrators  do  not  renounce  their  authority 
by  appointing  an  umpire,  but  are  recommended  to  select  one 
in  the  first  instance ;  it  is  probable,  therefore,  that  the  same 
uniform  principle  would  now  be  extended  to  cases  where  one 
day  only  is  limited  for  both  the  award  and  umpirage,  and 
that  the  umpire's  decision  would  be  held  good,  but  subject  to 
becoming  nugatory  in  case  the  arbitrators  after  his  appoint- 
ment made  an  award  within  the  limited  time  (/') . 

When  the  umpire's  power  is  to  commence  on  the  disagree- 
ment of  the  arbitrators,  to  justify  the  umpire  in  interfering 
there  must  be  such  a  difference  between  the  arbitrators  as 
renders  their  agreement  in  an  award  hopeless  ((/}.  Whether 
there  has  been  such  an  essential  difference,  is  a  question  of 
fact,  to  be  decided  sometimes  by  a  jury,  sometimes  by  the 
court,  according  to  the  nature  of  the  proceedings. 

The  word  "disagreement,"  however,  must  in  general  be 


(d)  Smailes  v.  Wright,  3  M.  & 
S.  559 ;  see  last  note. 

(e]  Twisleton  v.  Travers,  2  Keb. 
15,  S.  0.  1  Lev.  174;  Dunavan  v. 
Mascall,   1   Lev.    302;    Pyall  v. 
Yarier,   Kolle    Ab.    Abr.    p.    3 ; 


Danes  v.  Monsay,  Yin.  Ab.  p.  18, 
p.  97. 

(/)  See  Coppin  v.  Hurnard,  2 
Saund.  133  (Z>),  note. 

(g]  Cudliff  v.  Walters,  2  Moo. 
&  Eob.  232. 
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construed  to  mean  non-agreement  (h) .  Where  the  arbitrators  ^^  gL4 
intimate  to  the  umpire  that  there  is  no  probability  of  their 
making  any  award  (t),  or  when  one  of  them,  after  some 
meetings,  declines  to  proceed  further  in  the  case,  or  where 
one  of  the  arbitrators  insists  on  further  evidence  being  pro- 
duced, which  the  other  refuses  to  allow  (&),  these  states  of 
things  may  amount  to  such  a  disagreement,  or  non-agree- 
ment, as  to  call  the  umpire's  powers  into  existence,  and,  where 
no  time  has  been  limited,  finally  to  determine  the  arbitrators' 
authority  (/).  And  for  this  effect  it  is  not  necessary  that  the 
arbitrators  should  have  heard  the  whole  of  the  evidence,  and 
then  differ.  If  a  sufficient  disagreement  take  place  while  the 
evidence  is  only  part  heard,  the  umpire's  authority  will 
commence  (•/»). 

The  circumstance  of  no  award  having  been  made  by  the 
arbitrators,  and  of  the  award  having  in  fact  been  made  by 
the  umpire,  will,  it  seems  probable,  in  the  absence  of  anything 
to  show  that  the  arbitrators  are  still  considering  the  case,  be 
taken  by  the  court  as  prima  facie  information  that  the  arbi- 
trators did  not  agree  (n) . 

The  umpire's  authority  may  for  some  purposes  commence  Umpire  em- 
before  any  disagreement  of  the  arbitrators.     Where  the  sub-  e^^fthne 
mission  gives  both  the  arbitrators  and  the  umpire  power  of  before  dis- 
enlarging  the  time,  and  the  arbitrators  enlarge  their  time 
beyond  the  original  limit  fixed  for  the  umpire  making  his 
umpirage,  the  umpire  may,  within  his  original  period,  enlarge 
his  time  further,  although  there  has  been  no  disagreement 
between  the  arbitrators  before  he  makes  his  enlargement; 
and  it  seems  necessary  that  he  should  take  this  step,  in  order 
to  preserve  his  authority  alive  (o) . 

If  the  arbitrators  within  the  time  make  an  award  respecting  Umpire  no 
part  of  the  matters  submitted  to  them,  the  umpire  cannot,  aijthority 

•t  •*•  \viicii  fir  01* 

unless  specially  authorized,  decide  on  the  rest,  because  he  is  trators  award 

on  part. 

(A)  Doddington  v.  Bailward,  7  (I)  Tunno  v.  Bird,  In  re,  5  B. 

Dowl.  640 ;  Middleton  v.  Cham-  &  Ad.  488. 

bers,  Vin.  Ab.  Arb.  p.  17.  (m)  Tunno  v.  Bird,  In  re,  5  B. 

(»•)  Doddington  v.  Bailward,  7  &  Ad.  488. 

Dowl.  640.  (/*)  Doddington  v.  Bail  ward,  7 

(A)  Cudliff  v.  Walters,  2  Moo.  Dowl.  640 ;  Coin.  Dig.  Arb.  F. 

llob.  232.  (o)  Doddington  v.  Bailward,  7 

Dowl.  640. 


(k 
&11 
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in  general  only  empowered  to  act  in  case  the  arbitrators 
make  no  award  at  all  before  a  certain  day,  and  then  he  is  to 
decide  on  all  matters  (p). 

Where  the  umpire  is  to  decide  on  those  matters  only  on 
which  the  arbitrators  disagree,  his  enlargement  of  time  does 
not  enure  to  give  the  arbitrators  further  time  to  make  their 
award  on  the  matters  not  referred  by  them  to  the  umpire  (j). 

As  the  arbitrators  must  make  their  award  within  the  time 
limited  to  them,  so  when  the  submission  fixes  a  limit,  the 
umpire  must  make  his  umpirage  within  the  time  limited  to 
him  (r).  But  the  court  or  a  judge  could  enlarge  the  time 
under  the  Statute  of  Will.  IY.  (s),  and  can  now  under  the 
Arbitration  Act,  1889  (t}. 

By  the  schedule  to  the  Arbitration  Act,  1889,  the  terms  of 
which  are  deemed  to  be  included  in  submissions,  "  the  umpire 
shall  make  his  award  within  one  month  after  the  original  or 
extended  time  appointed  for  making  the  award  of  the  arbi- 
trators has  expired,  or  on  or  before  any  later  day  to  which 
the  umpire  by  any  writing  signed  by  him  may  from  time  to 
time  enlarge  the  time  for  making  his  award"  (li). 

In  the  case  of  references  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  the  enactments  respecting 
the  commencement  and  duration  of  the  umpire's  authority  are 
the  following : — 

Section  23  provides,  "  If  when  the  matter  shall  have  been 
referred  to  arbitration,  the  arbitrators  or  their  umpire  shall 
for  three  months  have  failed  to  make  their  or  his  award,  or  if 
no  final  award  shall  be  made,  the  question  of  such  compen- 
sation shall  be  settled  by  the  verdict  of  a  jury  as  hereinafter 
provided." 

Section  27  enacts,  that  "  where  more  than  one  arbitrator 
shall  have  been  appointed,  such  arbitrators  shall,  before  they 
enter  upon  the  matters  referred  to  them,  nominate  and 
appoint,  by  writing  under  their  hands,  an  umpire,  to  decide 
on  any  such  matters  on  which  they  shall  differ,  or  which 


(p}  Eolle  Ab.  Arb.  pp.  7,  8; 
Year-Book,  39  Hen.  VI.  11. 


(s]  Bowen  v.  "Williams,  3  Ex. 
93;  Johnson  v.  Collie,  24  L.  J. 


(qj  Lang  v.  Brown,  H.  L.,  May      Q.  B.  64 ;  and  see  ante,  enlarging 


8,  1855. 

(r)  Trew  v.  Burton,  1  0.  &  M. 
533  ;  Salkeld  v.  Slater,  In  re,  12 
A.  &  E.  767. 


the  time. 

52  &  53  Viet.  c.  49,  s.  9. 
Sched.  I.  (e). 
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shall  be  referred  to  him  under  the  provisions  of  this  or  of  the     _I>AHT  II-, 

CH.  IV.  S.  4. 

special  act,"  &G. 

And  section  31  directs,  that  "if  where  more  than  one 
arbitrator  shall  have  been  appointed,  and  where  neither  of 
them  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbi- 
trators shall  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  such  arbitrators  shall  have 
been  appointed,  or  within  such  extended  time  (if  any)  as 
shall  have  been  appointed  for  that  purpose  by  both  such 
arbitrators  under  their  hands,  the  matters  referred  to  them 
shall  be  determined  by  the  umpire  to  be  appointed  as  afore- 
said." 

It  is  plain,  from  these  sections,  that  if  the  arbitrators  do  Commence- 
not  enlarge  the  time,  or  enlarge  it  to  a  period  less  than  three  umpire's 


months  from  the  date  of  the  appointment  of  the  last  of  the 
two  arbitrators,  the  authority  of  the  umpire  will  commence, 
in  the  first  case,  after  the  expiration  of  twenty-one  days  from 
the  date  of  such  appointment,  and  in  the  second  case  from 
the  expiration  of  the  enlarged  period. 

Whether  the  words  in  section  27,  that  the  arbitrators  are  Whether 

.    ,  ,        ,      .,  ,  „          umpire  may 

to  appoint  an  umpire  to  decide  on  any  such  matters  "  on  proceed  at 


which  they  shall  differ,"  &c.,  would  authorize  the  umpire  in 
proceeding  at  once  with  the  case,  supposing  a  final  difference  differ. 
and  disagreement  took  place  between  the  arbitrators  within 
the  twenty-one  days,  or  within  such  enlarged  period,  or 
whether  the  apparent  effect  of  these  words  is  controlled  by 
the  terms  of  section  31,  has  not  yet  received  a  judicial  inter- 
pretation. 

There  seems  to  be  nothing  in  the  language  of  section  31 
which  would  prevent  the  court  from  deciding  that  in  case  of 
an  absolute  disagreement  at  any  time  between  the  arbitrators, 
the  umpire  might,  if  called  upon,  proceed  to  hear  the  case 
and  make  his  award  immediately,  although  the  period  allowed 
to  the  arbitrators  had  not  yet  expired,  and  that  his  award 
should  be  valid,  unless  the  arbitrators  within  their  allotted 
period  should  afterwards  agree  and  make  an  award. 

The  advantage  of  such  a  construction  of  the  statute  would 
be,  that  it  would  be  in  accordance  with  the  rule  laid  down 
for  umpires  in  other  cases,  as  has  been  shown  in  the  pages 
immediately  preceding.  It  might  also  in  many  cases  prevent 
a  delay  of  several  months  in  obtaining  a  settlement  of  tho 
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question  in  dispute.  The  chance  of  the  arbitrators  agreeing 
in  an  award,  after  having  once  absolutely  differed  and  after 
the  umpire  has  been  called  in,  is  practically  very  remote. 

By  section  23,  the  arbitrators  or  the  umpire  are  to  make 
the  award  within  three  months.  But  from  what  date  that 
period  of  three  months  is  to  be  computed,  when  the  umpire  is 
called  upon  to  act,  was  at  one  time  a  matter  of  doubt  (#). 

It  has  since  been  determined  that  the  proper  construction 
of  the  statute  is,  that  the  umpire  has  three  months  to  himself 
in  which  to  make  his  award,  to  be  computed  (when  there  is 
no  enlargement  of  time  by  the  arbitrators)  from  the  expira- 
tion of  the  twenty-one  days  after  the  appointment  of  the 
second  arbitrator,  and  when  there  is  an  enlargement,  from 
the  end  of  such  enlarged  time ;  provided  that,  as  the  arbitra- 
tors have  no  authority  to  enlarge  to  any  time  later  than  three 
months  after  the  appointment  of  the  second  arbitrator,  the 
umpire's  authority  will  at  the  latest  commence  from  the  end 
of  such  first  three  months,  and  continue  then  for  three 
months  longer  (y). 

It  has  been  recently  held,  that  where  the  umpire  was 
appointed  under  section  28  of  the  act,  on  failure  of  the 
arbitrators  to  appoint,  and  after  the  arbitration  time  had 
expired,  his  three  months'  authority  did  not  expire  with 
the  period  of  three  months  from  the  cessation  of  the  arbi- 
trators' power,  but  continued  for  three  months  from  the  date 
of  his  own  appointment  (z). 

By  the  Public  Health  Act,  1875,  stat.  38  &  39  Yict.  c.  55, 
s.  180,  "  if  the  arbitrators  fail  to  make  their  award  within 
twenty-one  days  after  the  day  on  which  the  last  of  them  was 
appointed,  or  within  such  extended  time,  if  any  [not  to  exceed 
two  months],  as  may  have  been  duly  appointed  by  them  for 
that  purpose,  the  matters  referred  shall  be  determined  by  the 
umpire.  The  time  for  making  an  award  by  the  umpire  under 
this  act  shall  not  in  any  case  be  extended  beyond  the  period 
of  two  months  from  the  date  of  the  reference  of  the  matters 
to  him."  Under  the  corresponding  clauses  of  the  repealed 


(x)  Ward  v.  The  Great  North 
of  England  Eail.  Co.,  M.  T.  1847. 

(y)  Skerratt  v.  North  Stafford- 
shire Rail.  Co.,  17  L.  J.  Ch.  161, 
S.  C.  12  Jur.  46;  2  Phil.  475; 


Bradshaw's  Arbitration,  12  Q.  B. 
562. 

(z)  Pullen  v.  Liverpool  Corpo- 
ration, 51  L.  J.  N.  S.  Q.  B.  D. 

285. 
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Public  Health  Act,  1848,  the  umpire's  time  for  making  an     _?***  *L. 

*-*  L  jl.      IV.      D.     *tm 

award  was  limited  to  twenty- one  days  from  his  appointment,  - 
unless  he  had  enlarged  his  time,  although  the  arbitrators' 
extended  time  had  not  expired  before  his  twenty-one  days 
had  run  out,  and  he  ought  to  have  made  his  enlargement 
during  his  twenty-one  days  (a). 

The  original  limit  of  time  within  which  an  umpire  must  Duration, 
make  his  award  seems  still  to  be  twenty-one  days,  although 
this  is  not  expressly  provided  in  the  Act  of  1875  (b).     The 
period  may  be  extended  by  him  to  two  months,  and  the  court 
cannot  give  him  more  time  (c). 

The  commencement  of  the  umpire's  authority  is  the  date  Commence- 
of  the  reference  of  the  matters  to  him,  and  that  is  either  when 
he  begins  to  act  as  umpire  on  the  arbitrators  disagreeing,  or 
at  the  latest  when  the  arbitrators'  full  time  has  expired.  If, 
however,  he  makes  his  award  before  the  arbitrators'  time  has 
expired,  his  award  will  be  ineffectual,  if  the  arbitrators  should 
come  to  a  subsequent  agreement  and  make  an  award  together 
within  their  time  (d). 

Under  the  Bail  way  Companies  Arbitration  Act,  1859  (e),  Railway 
by  s.  17,  if  the  arbitrators  "  do  not  within  such  a  time  as  the  Companies 

Arbitration 

companies  agree  on,  or,  failing  such  agreement,  within  thirty  Act,  1859. 
days  next  after  the  reference  is  made  to  the  arbitrators,  agree 
on  their  award  thereon,  then  the  matters  referred  to  them, 
or  such  of  those  matters  as  are  not  then  determined,  shall 
stand  referred  to  their  umpire ;  "  and  by  s.  22,  the  umpire's 
award,  if  made  within  such  time  as  the  companies  agree  on, 
or,  failing  such  agreement,  within  thirty  days  after  the 
matters  in  difference  are  referred  to  him,  shall  be  good.  But 
s.  23  adds,  "  provided  always,  that  (except  where  and  as  the 
companies  otherwise  agree)  the  umpire  from  time  to  time, 
by  writing  under  his  hand,  may  extend  the  period  within 
which  his  award  is  to  be  made ;  and  if  it  be  made,  and 
ready  to  be  delivered  within  the  extended  time,  it  shall  be 


(a)  Kellett  v.  Local  Board  of  (b)  Yeadon    Local    Board    v. 

Health  of  Tranmere,  34  L.  J.  Q.  Yeadon  W.  W.  Co.,  41  Ch.  D.  92. 

B.  87;  Ringland  v.  Lowndos,  17  (<•)  Mackenzie  v.  Ascot  Gas  Co., 

C.  B.  N.  S.  514,  S.  C.  33  L.  J.  17  Q.  B.  D.  114. 

C.  P.  337.     But  soo  Warburton  ((/)  Yeadon  Local  Board  v.  Yoa- 

v.    1  luslingilon   Local  Board,   48  doii  W.  W.  Co.,  41  Ch.  D.  52. 

L.  J.  Q.  B.  D.  451.  (e)  22   &   23  Viet.  c.   59.     See 

Appendix  of  fc>t;itut''s. 

K.  K 


242 


POWER  AND  DUTY  BEFORE  AWARD. 


PAST  II. 

CH.  IV.  B.  4. 


Umpire  same 
powers  and 
duties  as 
arbitrators. 


Must  re-hear 
case. 


Usage  of 
merchants. 


Arbitrator's 
misbehaviour. 


Or  interested, 


Umpire 
sitting  with 
arbitrators. 


as  valid  and   effectual   as   if  made   within   the  prescribed 
period." 

If  the  arbitrators  should  make  an  award  clearly  bad, 
as,  for  instance,  without  hearing  evidence,  it  is  possible 
that  the  courts  would  hold  that  the  umpire  might  make  an 
award  (/) . 

v.  Power  and  duty  of  the  umpire."] — The  umpire,  when 
called  upon  to  act,  is  in  general  invested  with  the  same 
powers  as  the  arbitrators,  and  bound  by  the  same  rules,  and 
has  to  perform  the  same  duties.  He  must  pursue  the  same 
regular  course  with  respect  to  the  conduct  of  the  case,  as  if 
he  were  commencing  a  new  case  as  arbitrator.  He  must 
examine  such  witnesses  as  the  parties  choose  to  produce,  and 
as  to  such  points  as  they  choose  to  raise,  although  the  same 
witnesses  have  been  examined  to  the  same  points  before  the 
arbitrators.  He  may  not  take  the  evidence,  or  any  part  of 
it,  from  the  notes  of  the  arbitrators,  unless  there  be  a  special 
provision  in  the  submission,  or  a  clear  agreement  between  the 
parties  permitting  such  a  course  (g). 

On  a  mercantile  reference,  however,  the  usage  of  merchants 
sanctions  each  arbitrator  making  a  statement  to  the  umpire 
respecting  the  facts  put  in  evidence  before  both  of  them. 
But  if  one  of  the  arbitrators,  unknown  to  the  other,  lays 
before  the  umpire  a  new  piece  of  evidence,  the  award  will  be 
set  aside  (h). 

Or  if  the  umpire  sits  with  the  arbitrators,  and  one  of  them 
has  purchased  secretly  the  claimant's  interest,  and  on  the 
arbitrators  differing,  the  umpire  awards  ;  his  award,  though 
he  himself  is  not  subject  to  imputation,  will  be  set  aside  on 
the  ground  that  he  may  have  been  influenced  by  the  interested 
arbitrator  («'). 

In  order  to  save  the  delay  and  expense  of  two  investiga- 
tions of  evidence,  it  is  often  arranged  that  the  umpire  shall 
sit  with  the  arbitrators  and  hear  the  evidence  once  for  all  (j). 


(/)  See  E.  v.  Grant,  14  Q.  B. 
43. 

for)  Salkeld  v.  Slater,  12  A.  & 
E.  767 ;  Jenkins,  In  re,  1  Dowl. 
N.  S.  276;  Waltonshaw  v.  Mar- 
shall, 1  H.  &  W.  209 ;  Matson  v. 
Trower,  By.  &  M.  17. 


(A)  Brook  v.  Delcomyn,  16  C.  B. 
N.  S.  403. 

(r)  Blanchard  v.  Sun  Fire  Office, 
6  Times  L.  E.  365. 

(/)  Winteringham  r.  Eobertson, 
27  L.  J.  Ex.  301. 
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If  without  any  special  arrangement  the  umpire  sit  with  the 
arbitrators  and  hear  the  evidence,  he  should  take  care  not 
to  interfere  with  the  arbitrators  when  they  discuss  the  case 
together,  and  try  to  come  to  an  agreement  (&). 

Even  where  there  was  some  evidence  of  an  original  consent  Agreement 
by  a  party  that  the  umpire  should  make  his  award  on  the  made  on 


arbitrator's  notes  without  rehearing  the  witnesses,  but  his  arbitrator's 

notes 

attorney,  who  conducted  the  case  for  him,  afterwards  de- 
manded that  the  umpire  should  receive  oral  testimony,  and 
the  latter  refused  to  receive  any  viva  voce  evidence,  unless 
it  were  new  evidence,  or  on  a  new  matter,  the  court  set  the 
award  aside  (/)  .  But  in  another  instance,  where  it  was 
expressly  agreed  by  parol  that  the  evidence  should  be  taken 
down  by  a  clerk  and  signed  by  the  arbitrators,  and  that  the 
umpire  should  be  at  liberty  to  make  his  award  on  the  notes, 
and  the  umpire,  though  called  upon,  refused  to  hear  evidence, 
Erie,  J.,  said  that  as  the  parties  could  not  be  put  in  the 
same  position  as  before  the  agreement,  and  as  extra  expense 
had  been  thereby  incurred,  he  thought  the  party  was  not 
at  liberty  to  repudiate  his  agreement,  and  sustained  the 
award  (/«). 

The  objection  to  the  umpire  proceeding  without  rehearing  Waiving 
the  witnesses  may  be  waived  by  the  conduct  of  the  parties,  notre-hear- 
but  the  waiver  must  be  clearly  made  out,  or  the  award  will  ^8  case- 
be  set  aside  (n). 

Where  a  party  knew  that  the  case  had  gone  before  the  Party  not 
umpire,  and  that  he  had  been  furnished  by  the  arbitrators  umpire^ 
with  the  notes  of  the  evidence  and  a  statement  of  the  claims  hear  evidence. 
of  the  parties,  and  that  the  umpire  had  already  said  that  if 
he  required  further  information  ho  would  call  a  meeting,  the 
court  refused  to  set  aside  the  award  of  the  umpire,  on  the 
objection  that  it  was  made  without  hearing  evidence,  because 
under  the  circumstances  it  was  the  duty  of  the  party,  if  he 
had  thought  it  necessary,  to  have  called  on  the  umpire  to 
hear  evidence,  and  then  his  declining  might  have  been  a 
ground  of  objection.     But  that  as  the  party  had  not  done 
so,  but  had  taken  the  chance  of  the  award,  he  could  not 

(k)  Flag  Lane  Chapel  v.  Mayor  (m)  Firth  v.  Hewlett,  19  L.  J. 
of  Sunderland,  5  Jur.  N.  S.  895.  Q.  B.  169. 

(/)  Salkold  &  Slater,  In  ro,  12  (/»)  Salkeld  &  Slater,  In  re,  12 
A.  &  E.  7(>7.  A.  &  E.  767  ;  Jenkins,  In  re,  1 

Dowl.  N.  S.  276. 
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POWER  AND  DUTY  BEFORE  AWARD. 


PABT  IT. 

CH.  IV.  8.  4. 

Umpire  under 
the  Lands 
Clauses 
Consolidation 
Act. 


Umpire 
must  award 
on  all  matters. 


Joint  award 
by  arbitrators 
and  umpire. 


afterwards  come  to  the  court  to  impeach  the  award  on  this 
ground  (o) . 

On  a  reference  under  the  Lands  Clauses  Consolidation  Act, 
a  meeting  was  held  on  the  4th  of  November  before  the  two 
arbitrators  and  the  umpire  (the  latter  sitting  with  them  to 
hear  the  evidence,  by  agreement).  Another  meeting  was 
appointed  and  held  before  the  claimant's  arbitrator  and  the 
umpire,  and  a  witness  was  then  examined,  notwithstanding 
the  absence  of  the  other  arbitrator  and  the  protest  of  the 
company's  solicitor.  The  arbitrators  let  their  time  expire 
and  made  no  award.  Without  any  further  meeting,  or  any 
notice  to  the  company,  the  umpire  afterwards  made  an  award. 
A  motion  on  the  part  of  the  company  was  made  in  the 
following  term  to  set  aside  the  award,  on  the  ground  of  the 
irregularity  of  the  proceedings.  The  company's  solicitor 
swore  that  he  had  had  evidence  to  produce  on  the  part  of 
the  company.  Y.-Ch.  Knight-Bruce  set  the  award  aside, 
holding  that  the  umpire  had  acted  improperly  in  deciding 
the  case  without  either  hearing  the  case  de  novo,  or  at  least 
taking  it  up  from  the  meeting  of  the  4th  of  November,  and 
giving  the  company  an  opportunity  of  producing  their  evi- 
dence (p).  On  appeal  to  the  Lord  Chancellor,  this  decision 
was  confirmed. 

In  general,  unless  the  submission  contains  words  intimating 
a  contrary  intention,  though  the  arbitrators  agree  on  some 
matters,  and  the  case  is  referred  to  the  umpire  because  they 
disagree  on  others,  the  umpire  must  not  confine  his  award  to 
the  latter,  but  must  award  equally  on  all  as  if  the  arbitrators 
had  disagreed  on  all.  His  judgment  is  in  no  way  fettered  by 
theirs  (<?). 

An  award  in  which  the  umpire  and  arbitrators  join,  and  in 
which  the  arbitrators  decide  some  points,  but  reciting  that 
they  cannot  agree  on  another  point,  refer  that  to  the  umpire 
who  decides  it,  is  bad  (r).  But  if,  after  their  authority  has 
expired,  the  arbitrators  join  with  the  umpire  in  making  the 
umpirage,  the  decision  will  be  held  valid  as  that  of  the 


(o)  Tunno  v.  Bird,  In  re,  5  B. 
&  Ad.  488 ;  Hall  v.  Lawrence,  4 
T.  E.  589. 

(p)  Hawley  v.  North  Stafford- 
shire Eail.  Co.,  12  Jur.  389,  S.  0. 
2  De  Gex.  &  S.  33. 


(q)  Koll.  Ab.  Arb.  p.  7 ;  Wicks 
v.  Cox,  11  Jur.  542.  See  d.  1  of 
this  section. 

(•r)  Tollitt  v.  Saunders,  9  Price, 
612. 
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umpire  alone  ;  for  it  is  no  more  than  if  mere  strangers  join    C  4 

in  the  umpirage,  and  that  cannot  vitiate  it  (s)  . 


The  umpire  should  charge  as  costs  of  his  umpirage  the  fees  Fees  of 
and  charges  due  to  the  two  arbitrators,  for  they  may  be  called  cost^of0 
costs  of  the  umpirage  (t).  umpirage. 

(s]  Beck  v.  Sargent,  4  Taunt.          (t)  Ellison  r.  Ackroyd,  20  L.  J. 
232  ;  Soulsby  v.  Hodgson,  3  Burr.       Q.  B.  193. 
1474;  Anon.,  1  Bulst.  184. 
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CHAPTEE  V. 


PAET  II. 

CH.  V. 

Scope  and 
contents  of 
the  fifth 
chapter. 


THE   DUTY   OF   THE   ARBITRATOR   IN   FORMING    HIS 
AWARD. 

IT  having  been  attempted  in  the  preceding  chapters  of  this 
Part  to  set  forth  at  large  the  qualification  of  the  arbitrator, 
the  various  powers  with  which  he  is  invested  to  facilitate  his 
investigation  into  the  matters  before  him,  and  the  course 
which  he  ought  to  take  in  conducting  the  inquiry  from  its 
commencement  to  its  close,  the  natural  division  of  the  subject 
brings  us  now  to  a  consideration  of  that  which  is  the  ultimate 
object  of  every  reference,  the  award  or  instrument  embodying 
the  decision  of  the  arbitrator  on  the  matters  submitted. 

This  chapter,  therefore,  treats  generally  of  the  award,  and 
of  those  broad  principles  of  decision,  in  accordance  with 
which  the  arbitrator  should  both  frame  his  judgment  in  his 
own  mind,  and  express  it  in  language  to  the  parties. 

The  first  section  is  confined  to  the  formal  requisites  of 
the  award,  showing  the  mode  in  which  it  is  to  be  made, 
published,  and  delivered;  and  the  second  contains  general 
observations  about  the  form  of  the  award,  and  how  it  should 
be  drawn  up. 

But  the  five  next  sections  each  announce  a  principle,  dis- 
obedience to  which  will  either  wholly  or  partially  invalidate 
the  award. 

The  first  of  these,  section  three,  announces  that  the  award 
must  be  one  entire  instrument. 

Section  four  proclaims  the  leading  principle  of  all,  into 
which,  indeed,  many  of  the  others  may  be  resolved,  that  the 
award  must  be  final,  that  is,  a  complete  adjudication  on 
every  matter  intended  by  the  parties  to  be  determined ;  its 
various  divisions  illustrate  the  effect  of  leaving  a  matter 
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undecided,  and  of  the  presumption  of  the  courts  in  favour  of 
the  validity  of  the  award,  and  disclose  the  consequences  of  an 
imperfect  decision,  or  of  a  reservation  of  a  point  for  future 
judgment. 

Section  five  declares  the  next  most  comprehensive  prin- 
ciple, namely,  that  the  award  must  be  certain. 

Section  six  shows  that  the  award  must  be  mutual;  and 
section  seven,  that  it  must  direct  only  what  is  possible,  and 
that  its  provisions  must  be  consistent  with  each  other. 

The  eighth  section  examines  into  the  effect  of  a  mistake 
on  the  part  of  the  arbitrator  on  the  validity  of  the  award, 
whether  that  mistake  proceed  from  an  erroneous  judgment 
on  a  point  of  fact,  or  arise  merely  from  accident,  and  whether 
it  be  apparent  on  the  face  of  the  award  or  not.  It  investi- 
gates, also,  how  far  the  extrinsic  statements  of  the  arbitrator 
respecting  the  grounds  of  his  award  will  be  received  to 
impeach  it  when  apparently  valid,  and  points  out  the  course 
to  be  pursued  by  him  when  he  is  empowered  to  raise  a  point 
of  law  on  the  face  of  his  award  for  the  opinion  of  the  court. 

The  ninth  or  concluding  section  makes  manifest  that,  not- 
withstanding there  may  have  been  some  violation  of  the 
principles  above  enumerated,  some  adjudication  on  matters 
not  before  the  arbitrator,  or  some  directions  which  it  exceeded 
the  arbitrator's  power  to  impose,  the  whole  award  will  not  be 
rendered  null,  if  that  portion  which  is  open  to  objection  can 
properly  be  separated  from  the  rest. 


SECTION  I. 

OF    THE    FORMAL    REQUISITES   OF   THE    AWARD. 


i.  Making  the  aicardJ] — In   making  his  award,  the  arbi-      PART  II. 
trator  must  follow  the  directions  of  the  submission  in  point  ' 


of  form,  for  whenever  a  special  authority  is  created,  those 

who  give  it  have  a  right  to  annex  to  it  their  own  terms,  with  the  submia- 

which  he  on  whom  it  is  conferred  must  comply ;  therefore,  8! 

when  the  submission  provides  that  the  award  be  in  writing 

under  the  hand  of  the  arbitrator,  the  award  to  be  valid  must 


HOW  TO  AWARD. 


PART  II. 

CH.  V.  8.   1. 


Arbitration 
Act,  1889. 
Award  to  be 
in  writing. 


be  under  the  arbitrator's  hand  as  well  as  in  writing  (a). 
By  the  Arbitration  Act,  1889  (b),  it  is  generally  prescribed 
that  on  a  reference  by  consent  out  of  court  the  arbitrators 
shall  make  their  award  in  writing.  It  is  not  expressly  stated 
that  this  applies  to  a  single  arbitrator  (c) .  References  by 
order  of  the  court  or  a  judge  usually  contain  the  same 
requirements.  Where  an  award  is  to  be  in  writing,  under 
the  hand  and  seal  of  the  arbitrator,  one  in  writing  only  is 
insufficient  (d).  An  award  in  writing,  and  under  seal,  was 
in  one  case  held  invalid,  when  tbo  submission  required  that 
it  should  be  indented,  as  well  as  in  writing  and  sealed  (e) ; 
but  the  objection  that  the  award  was  not  indented  has  on  a 
later  occasion  been  scouted  by  the  court  (/). 

If  the  submission  be  silent  as  to  form,  the  arbitrator  is 
at  liberty  to  make  his  award  with  such  formalities  as  he 
pleases. 

Unless  prescribed  by  the  submission,  the  award  need  not 
necessarily  be  in  writing,  and  a  verbal  award  is  valid  (#). 
Even  where  the  submission  required  the  award  to  be  made 
and  ready  to  be  delivered  by  a  certain  day,  a  parol  award 
was  held  good,  for  a  parol  award  was  held  capable  of  oral 
delivery  (/<).  But  a  mere  mental  determination  was  never 
sufficient  to  make  a  good  parol  award.  The  arbitrator  must 
have  shown,  by  some  external  act,  that  he  had  made  up  his 
final  mind  (i). 

objectionable.  A  parol  award  is  open  to  serious  objections.  It  is  doubtful 
whether  it  could  be  enforced  by  attachment,  and  might  often 
be  ineffectual  as  to  interests  in  land. 

In  general,  but  subject  of  course  to  the  particular  pro- 
visions of  the  submission,  the  arbitrator  makes  his  award  in 


Parol  award 


Signing 
award. 


(a)  Everardv.  Paterson,  6  Taunt. 
625. 

(6)  52  &  53  Yict.  c.  49,  s.  2,  and 
Sched.  I.  (c). 

(c)  See  however,  52  &  53  Yict. 
c.    63,    The    Interpretation    Act, 
1889,  which  provides  that  in  Acts 
passedsince!850,  "unless  the  con- 
trary intention  appears  .  .  .  words 
in  the  singular  shall  include  the 
plural,  and  words  in  the  plural 
shall  include  the  singular." 

(d]  Henderson  v.  Williamson,  1 
Strange,   116;  Thaire  v,  Thaire, 


Palm.  109,  112,  S.  C.  2  Eol.  Eep. 
243. 

(e)  Hinton  v.  Cray,  3  Keb.  512. 

(/)  Gatliffe  v.  Dunn,  Barnes, 
55. 

(</)  Hanson  v.  Liversedge,  Garth. 
156,  S.  C.  2  Vent.  242  ;  Eawling  v. 
Wood,  Barnes,  54. 

(A)  Gates  v.  Bromil,  1  Salk. 
Y5,  S.  C.  6  Mod.  160  ;  Cocks  v. 
Macclesfield,  Dyer,  218,  b ;  Blun- 
dell  v.  Brettargh,  17  Ves.  232,  240. 

(?)  Thompson  i\  Miller  (Ir.),  15 
W.  E.  353. 
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writing:,  and  signs  his  name  at  the  foot.     It  is  customary  to      PABT  Ir; 

"  CH.  V.  8.   1. 

have  an  attesting  witness  who  may  prove  the  execution. 

We  have  already  seen  that  where  there  are  several  arhitra-  Joint  execu- 
tors all  should   execute   at  the  same  time  and  in  presence  arbitrators*  ' 
of  each  other  (&). 

It  is  highly  objectionable  for  an  arbitrator,  even  after  he  Award  drawn 
has  fully  made  up  his  mind  on  all  points,  to  employ,  to  draw  ^Or50f °  ' 
up  the  award  in  a  formal  shape,  a  solicitor  who  has  acted  for  party, 
one  of  the  parties  in  the  reference.     It  may  even  endanger 
the  award  being  set  aside  (/). 

In  practice,  it  is  usual  for  the  arbitrator  to  make  his  award  Practice,  how 
on  paper  stamped  with  a  proper   award   stamp.     This  he 
commonly  delivers  to  the  successful  party.     For  the  unsuc- 
cessful party  he  has  a  copy  made  on  unstamped  paper,  which 
he  does  not  usually  sign  or  execute  as  an  award  (m). 

By  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  Lands,  &c., 
1845  (n),  and  the  Eailways  Clauses  Consolidation  Act,  clausesAct- 
1845  (0),  the  award  must  be  in  writing,  and  the  declaration  Declaration  of 

made  and  subscribed  by  the  arbitrator,  before  entering  on  the  arbltratpr 

0  annexed  to 

reference,  is  to  be  annexed  to  the  award  when  made.     The  award. 

penalty  of  omitting  to  annex  the  declaration  is  not  stated. 

The  -37th  section  of  the  former  act,  and  the  137th  section  of 

the  latter  act,  enact,  that  "  no  award  made  with  respect  to  Award  not 

any  question  referred  to  arbitration  under  the  provisions  of  Q01^^  want 

this  or  the  special  act,  shall  be  set  aside  for  irregularity  or 

error  in  matter  of  form."     A  like  provision  is  contained  in  Railway 

the  Eailway  Companies  Arbitration  Act,  1859  (the  22  &  23  SrSKon 

Yict.  c.  59),  s.  24.     Under  this  act  the  award  must  be  in  Act,  1859. 

writing  under  the  hands  of  the  arbitrators  or  umpire. 

IT.  PvbUshing  the  award.~\ — The  submission  generally  pro-  Publishing 
vides  that  the  arbitrator  shall  make  and  publish  his  award  in 
writing,  ready  to  be  delivered  to  the  parties  at  their  request 
on   or  before   a  certain  day.     Hence,  besides  making,  the 
arbitrator  must  publish  his  award. 

(k)  Wade  v.  Bowling,  4  E.  &  B.  N.  S.  442,  S.  C.  31  L.  J.  C.  P.  10 ; 

44  ;  Stalworth  v.  Inns,  2  D.  &  L.  Eetherstono  v.  Cooper,  9  Ves.  67. 

428 ;  Anning  v.  Hartley,  27  L.  J.  (m)  See  below  as  to  the  delivery 

Ex.  145.     See  ante,  Pt.  II.  ch.  4,  of  the  award. 

s.  3,  d.  4,  p.  217.     Duty  of  Joint  («)  8  &  9  Viet.  c.  18,  s.  33.     See 

Arbitrators.  Appendix  of  Statutes. 

(/)  Underwood  v.  The  Bedford  (o)  8  &  9  Viet.  c.  20,  s.   134. 

and  Cambridge  Bail.  Co.,  11  C.  B.  See  Appendix  of  Statutes. 
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CH.  V.  8.  1.  J  . 

•  general  be  considered  as  "  published  "  as  soon  as  the  arbi- 

published        trator  has  done  some  act  whereby  he  becomes  functus  officio, 
when  exe-       an(j  ^as  declared  his  final  mind,  and  can  no  longer  change  it, 
that  is,  as  soon  as  he  has  made  a  complete  award  (p). 

"When  the  award  was  executed  by  the  arbitrator  in  the 
presence  of  witnesses  who  attested  it,  and  to  whom  it  was 
read  over  at  the  time,  and  the  plaintiff  died  on  the  following 
morning,  but  before  he  had  notice  that  the  award  was  ready, 
the  court  held  that  it  was  made  and  published  in  the  lifetime 
of  the  plaintiff,  and  could  not  be  set  aside  as  published  after 
his  death;  though  two  hours  after  the  plaintiff's  death,  the 
plaintiff's  attorney  received  a  note  from  the  arbitrator,  stating 
he  was  about  to  declare  his  award,  and  desiring  him  to  attend 
at  his  office  the  same  evening  (q). 

If  there  be  several  arbitrators,  it  will  not,  it  seems,  be 
published  until  it  is  signed  by  the  requisite  number  of  arbi- 
trators (•>•). 

Where  the  submission  provided  that  the  award  should  be 
made  and  published  "  utrique  partium  "  by  a  certain  day  (the 
parties  being  the  plaintiff  on  one  side  and  several  defendants 
on  the  other),  though  the  award  was  made  and  published  to 
the  plaintiff  and  one  of  the  defendants,  it  was  held  that  the 
plaintiff  could  not  recover  on  the  award  as  he  had  not  pub- 
lished it  to  all  of  the  defendants  (s). 

It  may  be  important  to  mention,  that  so  far  as  regards  the 
rule  w-hich  regulates  the  time  for  an  application  to  set  aside 
an  award,  the  publication,  from  which  the  time  begins  to  run, 
is  not  in  any  case  the  publishing  of  the  award  itself,  but  the 
publication  of  it  to  the  parties  (t).  Therefore,  as  soon  as  the 
arbitrator  has  executed  the  award,  he  should  give  notice  of  it 
to  the  parties  that  it  is  made  and  ready  to  be  delivered. 

in.  Delivering  the  aicard.~] — The  award  is  usually  to  be 
ready  to  be  delivered  by  a  certain  day.  "When  it  is  made  it 


Publishing  to 
the  parties. 


Regulates 
time  for 
moving  to 
set  aside. 


Award  ready 
to  be  de 
livered. 


(p]  Henfree  v.  Bromley,  6  East, 
309 ;  Macarthur  r.  Campbell,  5 
B.  &  Ad.  518. 

(<?)  Brooke  v.  Mitchell,  6  M.  & 
W.  473. 

(r)  Little  v.  Newton,  2  M.  &  G. 
351. 


(s)  Hungate  v.  Mease,  Cro.  Eliz. 
885,  S.  C.  5  Eep.  103 ;  F.  Moore, 
642. 

(<)  Ord.  LXIV.  r.  14  (1883); 
Macarthur  r.  Campbell,  5  B.  &  Ad. 
518 ;  Brooke  r.  Mitchell,  6  M.  & 
AV.  473;  Moore  v.  Barley,  1  C.  B. 
445. 
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is  ready  to  be  delivered,  and  the  court  will  so  intend  it,  espe-      PAET  ir; 

J  .       .  .  CH.  V.  8.   1. 

ciall y  where  it  is  to  be  ready  to  be  delivered  on  request  («) .   

It  need  not  be  actually  delivered  by  the  appointed  day  in 
order  to  its  validity,  if  it  be  ready  to  be  delivered  by  that 
day  (v) .     A  refusal  by  the  arbitrators  to  deliver  an  award  to  Not  ready  till 
the  defendant,  who  made  his  request  for  it  on  the  last  day  8tamPed- 
limited,  on  the  ground  that  it  had  not  been  stamped,  has  been 
held  a  good  defence  to  an  action  on  the  bond  for  non-per- 
formance of  the  award,  as  it  showed  that  the  award  was  not 
ready  to  be  delivered  within  the  appointed  time  (#). 

If  the  submission,  instead  of  providing  that  the  award  be  When 
ready  to  be  delivered,  direct  that  it  be  delivered  to  the  parties  necessary, 
by  a  certain  day,  in  order  to  be  valid,  the  award  must  be 
actually  delivered  by  the  day.     When  the  submission  en- 
joined a  delivery  to  either  of  the  parties,  it  has  been  held 
that  the  delivery  must  be  made  to  both  (y).     But  when  there 
are  two  parties  on  each  side,  and  the  award  is  to  be  made  and 
given  up  to  the  said  parties,  or  to  one  of  them,  it  has  been 
held  sufficient  to  deliver  it  to  any  one  of  either  of  them  (2) . 

In  general,  however,  the  arbitrator's  duty  is  only  to  have 
the  award  ready  for  delivery  to  the  parties,  on  their  request, 
before  the  period  of  his  authority  has  expired ;  the  delivery 
itself  may  take  place  at  any  time. 

Either  party,  as  soon  after  the  publication  as  he  pleases,  Arbitrator 
may  obtain  it  from  the  arbitrator  on  payment  of  his  charges.  a^arcTJif 
But  until  they  are  paid,  it  is  usual,  in  order  to  insure  their  payment  of 

f  GGS 

discharge  without  any  trouble,  for  the  arbitrator  to  keep 
the  award  in  his  own  hands.  This  course  has  been  recom- 
mended by  the  court,  even  when  the  party  who  takes  up 
the  award  is  not  to  be  ultimately  liable  to  pay  them  (a] . 
If  the  unsuccessful  party  be  the  one  who  comes  to  take 
up  the  award,  in  practice  the  unstamped  and  unsigned 

• 

(M)  Veale  v.  Warner,  1  Saund.  (x)  Wilson  v.  Wilson,  1  Saund. 

3276,   notes;  Garret  v.  Wooden,  327c,  n.  (m). 

1  Lev.  133 ;  Bradsoy  v.  Clyston,  (y}  Parker  v,  Parker,  Cro.  Eliz. 

Cro.  Car.  541  ;  Marks  v.  Harriot,  448;  Block  v.  Palgravo,  Cro.  Elia. 

1  Ld.  Raym.  114;  Joyce  v.  Haines,  797. 

Hard.  399 ;  Freeman  v.  Bernard,  (z)  Cocks  v.  Macclesfield,  Dyer, 

1  I  .(1.  Raym.  247  ;  Robison  v.  Cal-  218  b. 

•wood,  G  Mod.  82;  Anon.,  2  Ld.  (a)  Hicks  v.  Richardson,   1  B. 

Raym.  989.  &  P.  93.     See  post,  Pt.  II.  ch.  11, 

(v}  Brown  v.  Vawsor,  4  East,  s.  1. 
584. 
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Clauses  Act. 


Stamp  on 
award. 


Exceptions, 
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workmen. 


Bankrupts' 
estates. 


copy  is  commonly  all  that  is  given  him,  while  the  award 
itself  is  kept  for  the  party  in  whose  favour  the  arbitrator  lias 
decided. 

In  cases  of  references  under  the  Lands  Clauses  Consolida- 
tion Act,  1845  (b),  it  is  provided  by  section  35,  that  "  the 
arbitrators  shall  deliver  their  award  in  writing  to  the  pro- 
moters of  the  undertaking,  and  the  said  promoters  shall 
retain  the  same,  and  shall  forthwith  on  demand,  at  their  own 
expense,  furnish  a  copy  thereof  to  the  other  party  to  the 
arbitration,  and  shall  at  all  times,  on  demand,  produce  the 
same  award,  and  allow  the  same  to  be  inspected  or  examined 
by  such  party,  or  any  person  appointed  by  him  for  that 
purpose." 

iv.  Stamping  the  mcardJ] — By  the  Stamp  Act  (the  33 
&  34  Yict.  c.  97),  a  duty  is  imposed  on  all  awards  in 
writing  (c) . 

Exceptions,  however,  have  been  made  by  statute  in  favour 
of  awards  in  certain  cases.  Thus  awards  made  under  the 
acts  for  settling  by  arbitration  disputes  between  masters  and 
workmen  (d)  are  exempted  from  stamp  duty.  Possibly  the 
Bankruptcy  Act,  1883  (e),  s.  144,  which  exempts  from  stamp 
duty  every  "instrument  or  writing  relating  solely  to  the  pro- 
perty of  any  bankrupt  or  to  any  proceedings  under  any 


(i)  8  &  9  Viet.  c.  18.     See  Appendix  of  Statutes. 

(c)  In  the  statute  33  &  34  Viet.  c.  97,  the  schedule  runs  thus : 

Award  in  England  or  Ireland  and  Award  or  Decreet  Arbitral  in 

Scotland. 

£    s.  d. 


Where  the  amount  or  value  of  the  matter  in  dispute 

does  not  exceed  £5           ... 

0 

3 

Exceeds  £5  and  does  not  exceed 

£10 

0 

0 

6 

10 

20 

0 

1 

0 

20 

30 

0 

1 

6 

30 

40 

0 

2 

0 

40 

50 

0 

2 

6 

50 

100 

0 

5 

0 

100 

200 

0 

10 

0 

200 

500 

0 

15 

0 

500 

750 

1 

0 

0 

750 

1000 

1 

5 

0 

And  where  it  exceeds  £1000  and 

in  any  other  case 
1 

15 

0 

(d)  5  G-.  IV.  c.  96,  s.  32.  (e)  46  &  47  Viet.  c.  52. 
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bankruptcy,"  exempts  from   stamp   duty  awards  made    on     CHAy  g  \ 
references  by  the  trustee  of  a  bankrupt.     Parke,  B.,  held  at  - 
Nisi  Prius  that  submissions  by  assignees  respecting  claims 
of  the   bankrupt    for   work    and    labour   were   freed   from 
duty(/). 

In  general,  however  informal  the  decision  may  be,  if  it  be  Informal 
an  award  in  fact,  the  Stamp  Act  applies.  Thus,  where  a  bond 
had  been  given  conditional  for  A.  M.'s  due  discharge  of  the 
duties  of  clerk,  to  be  ascertained  by  the  inspection  of  A.  M.'s 
accounts  by  J.  S.,  and  the  amount  so  ascertained  to  be  liqui- 
dated damages,  J.  S.  being  looked  upon  as  an  arbitrator,  a 
paper,  in  which  J.  S.  had  ascertained  the  amount  of  the 
deficiency  in  A.  M.'s  accounts,  was  held  by  Parke,  B.,  to  be 
an  award,  and  to  require  stamping  as  such  (</).  So  also  a 
partnership  account,  ascertaining  how  much  each  partner  had 
received  and  disbursed,  dividing  the  profits  among  them 
according  to  their  respective  interests,  and  directing  those 
who  have  money  to  pay  to  the  partnership  to  hand  it  over 
to  those  who  have  money  to  receive,  though  not  purporting 
to  be  an  award  on  the  face  of  it,  is  an  award,  and  requires  a 
stamp  as  such,  if  the  party  who  makes  out  the  account  ba 
empowered  to  act  as  an  arbitrator,  but  is  not  an  award  if  he 
merely  make  it  out  for  the  information  of  the  parties,  and 
have  no  power  to  bind  them  (h). 

Though  the  several  parties  to  the  submission  have  separate  One  stamp, 
rights  and  liabilities,  the  award  will  need  only  a  single  stamp,  tfJs!™  *"" 
if  they  have  a  sufficient  community  of  interest  in  the  subject- 
matter  referred,  as,  for  instance,  when  the  several   under- 
writers on  a  policy  of  insurance  agree  to  refer  the  demand  of 
the  assured  on  that  policy  (i) . 

Where  an  inclosure  act  gave  the  commissioners  power  to  inclosure 
award  lands  in  exchange  for  others  in  an  adjoining  parish,  *w* 
and  also  to  award  lands  to  those  who  bought  them  of  persons  valorem 
entitled  to  allotments,  their  award,  awarding  lands  given  in 
exchange  partly  for  oiher  lands  and  partly  for  money,  was 
held  sufficiently  stamped  with  the  ordinary  stamp,  and  not 


(/ )  Wright  v.  Webb,  Guildford  Goodyear  v.  Simpson,  15  M.  &  W. 

Summer  Assizes,  1846.  16. 

(y)  Jobb  v.  M'Kicruan,  Moo.  &  (i)  Goodson  v.  Forbes,  6T:uinf. 

M.  ;» 10.  171,  S.  U.  1  Marsh.  52o  ;  soo  also 

(/O  Carr  i'.  Smith,  o  Q.  B.  128  ;  Allen  r.  Morrison,  8  B.  &  C.  565. 
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to  require  an  ad  valorem  stamp  on  the  money  consideration, 
although  it  operated  as  a  conveyance  of  the  lands  (j). 

It  was  decided  under  a  previous  statute,  imposing  only  a 
10s.  stamp  on  awards,  that  an  award  in  writing,  and  under 
seal,  was  no  deed  or  specialty,  and  therefore  need  not  have 
a  deed  stamp,  unless  it  were  delivered  as  a  deed,  but  if 
it  were  delivered  only  as  an  award,  an  award  stamp  was 
sufficient  (/»•) . 

In  order  to  necessitate  an  award  stamp,  the  document 
must  strictly  be  an  award.  Hence,  where  on  an  agreement 
between  an  incoming  and  an  outgoing  tenant,  the  valuation 
of  some  goods  on  a  farm  and  of  the  repairs  was  to  be  deter- 
mined by  certain  referees,  an  appraisement  stamp  on  the 
written  valuation  was  held  sufficient  under  the  46  Gr.  III. 
c.  43,  and  an  awrard  stamp  unnecessary,  the  valuation  not 
being  looked  upon  as  an  award,  although  in  some  respects 
it  had  the  same  effect ;  as  in  the  opinion  of  the  court,  the 
parties  in  appointing  persons  to  settle  the  account,  had  no 
contemplation  of  submitting  any  differences  to  the  award  of 
arbitrators  (/). 

Parke,  B.,  is  in  one  case  reported  to  have  said  that  an 
award  stamp  is  only  to  be  imposed  on  those  instruments 
which  on  their  face  purport  to  be  awards.  This  proposition, 
according  to  other  decided  cases,  does  not  seem  maintainable 
so  broadly  as  it  is  stated.  In  the  case  referred  to,  the 
learned  judge  held  admissible  in  evidence,  though  unstamped, 
a  written  verdict  of  a  miner's  jury,  who  wrere  to  determine 
whether  the  defendant  was  possessed  of  a  certain  shaft  of  a 
mine,  the  defendant  having  agreed  to  be  bound  by  their 
determination,  and  the  plaintiff  having  also  assented  to  the 
arrangement  (>n}.  The  document,  though  in  the  nature  of  an 
award,  and  strong  evidence  against  the  defendant,  was  not 
considered  as  an  award  in  fact,  or  conclusive  in  evidence,  as 
an  award  would  have  been,  and  the  jury  were  looked  upon 
rather  as  accredited  agents  than  arbitrators.  They  do  not 


(j]  Doe  d.  Ld.  Suffield  v.  Pres- 
ton, 7  B.  &  C.  392. 

(&)  Brown  v.  Yawser,  4  East, 
584;  Blundell  v.  Brettargh,  17 
Yes.  232  ;  Dod  v.  Herbert,  Sty. 
459;  Perry  v.  Nicholson,  1  Bur. 


278;  Hodsden  v.  Harridge,  2 
Saund.  647. 

(0  Leeds  v.  Burrows,  12  East,  1; 
Perkins  v.  Potts,  2  Chit.  399. 

(m)  Sybray  r.  White,  1  M.  &  W. 
435. 
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appear  to  have  had  any  animus  arbitrandi,  though  the  parties     CHAvT8  i. 
had  agreed  to  be  bound  by  their  opinion.     In  order  to  the  T— : 
validity  of  a  decision  as  an  award,  there  must,  it  is  appre-  arbitrandi. 
hended,  be,  besides  the  submission  of  the  parties,  an  intention 
in  the  person  who  decides  it  to  decide  as  arbitrator.     The 
correctness  of  this  view  the  court  seemed  inclined  to  sanction, 
though  there  was  no  positive  decision,  on  an  occasion  when 
it  was  questioned  whether  an  opinion  of  counsel  subjoined  Opinion  of 
to  a  case,  containing  a  recital  of  an  agreement  to  be  bound  & 
by  the  counsel's  opinion,  which  opinion  commenced  "  upon 
the  facts  above  stated,  I  am  of  opinion,"  was  an  award,  and 
required  a  stamp.     It  was  also  discussed,  but  not  decided, 
whether  the  case  was  "  a  matter   annexed "  to   the  award  Matter 
within  the  meaning  of  the  Stamp  Act,  the  words  of  which 
were   to   be  reckoned  in  calculating  the  amount  of  stamp 
duty  (ft). 

An  award,  if  not  stamped  when  made,  may  be  stamped  at  Award  may 
any  time  on  paying  the  penalty,  and  it  cannot  be  set  aside  any  ^e. 
on  the  ground  that  the  stamp  is  improper,  when  no  step  has 
been   taken  to  enforce   it(o).     Where  an  objection  to  the 
stamp  was  not  alleged  as  a  ground  for  obtaining  a  rule  nisi 
to  set  aside  an  award,  the  court  would  not  suffer  the  objection 
to  be  relied  on  afterwards  when  cause  was  shown  (p).     But  Master 
when  it  is  sought  to  draw  up  a  rule  for  an  attachment  for 
non-performance  of  an  award,  it  is  competent  for  the  officer  stamp, 
of  the  court  to  object  to  the  absence  of  a  stamp  on  the  award, 
and  on  that  account  to  refuse  to  draw  up  the  rule  (</). 

If  an  arbitrator  have  to  certify  for  whom  and  for  what  No  stamp  on 
amount  a  verdict  is  to  be  entered  in  the  cause  referred,  the  a 
certificate  does  not  require  a  stamp.     This  course  of  directing 
an  arbitrator  to  certify,  instead  of  to  make  an  award,  is  often 
adopted  for  the  very  purpose  of  saving  the  expense  of  the 
stamp  on  the  award  (>•) . 

(n)  Boyd  v.  Emmerson,  2  A.  &          (jj)Liddellv.  Johnstone,  2Tidd. 
E.  184 ;  Sybray  v.  White,  1  M.  &      Pr.  874,  7th  ed. ;  884,  9th  ed. 
W.  435.    '  (q)  Hill  v.  Slocombe,  9  Dowl. 

(o)  Preston  v.  Eastwood,  7  T.  E.      339. 

95.  (r)  Salter  v.  Yeates,  5  Dowl. 

291. 
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expressing  a 
decision  an 
award. 


With  regard  to  the  substance  of  the  award,  any  form  of 
words  that  amounts  to  a  decision  of  the  questions  referred, 
will  be  good  as  an  award.  No  technical  expressions  are 
necessary  (*).  But  as  awards  often  bind  valuable  rights  for 
all  time,  it  is  incumbent  on  the  arbitrator  to  be  very  precise 
and  clear  in  his  adjudication  (/"). 

On  a  dispute  respecting  the  amount  of  dilapidations,  the 
report  of  an  umpire  in  these  words,  "  I  have  surveyed  and 
estimated  the  several  works  necessary  to  be  done  in  repair- 
ing the  dilapidations  to  the  house,  and  find  the  same  amount 
to  55L  5s.,"  was  held  a  conclusive  award,  binding  on  the 
parties  (M).  So  the  words,  "I  am  of  opinion  that  A.  is 
entitled  to  claim  of  B.  134/.  for  non-performance  of  his 
contract,"  was  held  a  sufficient  award  (x).  Where  parties 
agreed  to  be  bound  by  the  opinion  of  a  professional  man 
upon  the  construction  of  an  act  of  parliament,  his  opinion 
being  positive  and  decisive  was  considered  a  binding  award, 
notwithstanding  it  recommended  that  the  printed  statute 
should  be  compared  with  the  parliament  roll  before  the 
matter  was  settled,  under  a  doubt  whether  the  statute  was 
not  misprinted  (?/). 

But  where  the  arbitrator  wrote  a  letter  to  A.  and  B.,  the 
parties,  in  which  he  said,  "  To  meet  the  circumstances  of  the 
case  in  a  liberal  manner,  I  propose  that  B.  should  pay  A. 
10/.,"  this  was  not  considered  an  award,  because  it  did  not 
express  a  decision  that  A.  was  entitled  to  the  10/.,  but  only 
recommended  that  that  sum  should  be  given  him  (s). 

An  award  deciding  in  the  plaintiff's  favour,  and  requesting 
the  defendant  to  pay  the  balance,  was  held  equivalent  to  an 
order  to  pay  (#). 


(s)  Eardley  v.  Steer,  4  Dowl. 
23. 

(<)  Stonehewer  v.  Farrar,  9  Jur. 
203. 

(«)  Whitebcad  v.  Tattersall,  1 
A.  &E.  491. 

(x)  Matson  v.  Tiower,  1  Ey.  & 


Moo.  17. 

(?/)  Price  v.  Hollis,  1  M.  &  S. 
105. 

(2)  Lock  v.  Yulliamy,  2  N.  &  M. 
330,  S.  C.  5  B.  &  Ad.  GOO. 

(«)  Smith  v.  Hartley,  10  C.  B. 
800. 
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It  is  not  necessary  to  the  validity  of  the  award  that  there     CHAyT  s  2. 
should  he  any  introductory  recitals.    The  award  will  he  good,  No  recital8 
although  the  arbitrator  neglect  to  set  out  his  authority,  either  necessary  in 
by  reciting  the  submission,  or  in  any  other  manner ;  or  if  he 
omit  to  recite  the  fact  of  the  time  having  been  enlarged, 
even  when  the  award  appears  to  have  been  made  beyond  the 
time  originally  limited  for  making  it  (b) .     Failing  to  recite 
that  he  had  taken  a  view  of  the  premises  in  dispute  was  con- 
sidered unimportant,  although  the  taking  a  view  was  enjoined 
before  proceeding  in  the  reference  (c). 

Where  an  arbitrator  was  not  to  proceed  in  the  reference 
until  he  had  awarded  in  a  particular  action,  the  omission  to 
aver  that  he  had  awarded  in  the  action  was  held  immaterial. 
The  court  presumed  that  he  had  done  so,  nothing  appearing 
to  the  contrary  (d). 

But  though  such  recitals  are  not  essential,  it  is  advisable 
that  they  should  be  made,  in  order  in  many  cases  to  explain 
the  award,  and  that  they  who  peruse  it  may  see  on  the 
face  of  the  instrument  that  the  arbitrator  had  authority 
to  award  as  he  has  done,  and  that  he  has  fully  performed  his 
duty. 

In  general  an  arbitrator  recites  verbatim  so  much  of  the  What  recitals 
order  of  reference,  or  other  submission,  as  contains  his 
authority  to  make  the  award,  and  specifies  the  subject-matter 
on  which  the  award  is  made.  Any  provisions  of  the  sub- 
mission which  are  necessary  to  warrant  particular  directions, 
as,  for  instance,  respecting  costs,  or  saying  what  should  be 
done,  ought  to  be  set  forth.  But  those  clauses  which  confer 
on  him  powers  which  he  does  not  exercise,  or  those  which 
more  especially  affect  the  parties,  it  is  not  recommended  that 
he  should  specify  (e) . 

lleciting  that  the  award  was  drawn  by  a  solicitor,  when 
by  the  submission  the  solicitor  was  authorized  to  prepare  it, 
is  not  objectionable,  though  unadvisable  (/). 

It  is  not  necessary  that  the  award  should  specify  what  the  Recital 

Hpecifying 

(fc)  Bakor  v.  Hunter,  16  L.  J.          (d)  Davies  v.  Pratt,  25  L.  J.  C.  P. 
Ex.  203,  S.  C.  16  M.  &  W.  672;      71,  S.  C.  17  C.  B.  183. 
George  v.  Lousley,  8  East,  13.  (e)  King  r.  Bowon,  8  M.  &  W. 


(c)  Spence  v.  Eastern  Counties      625. 
lluil.  Co.,  7  Dowl.  697. 


(/)  Baker  v.  Cottorill,  18  L.  J. 
Q.  B.  345. 


H. 
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PAST  II. 

CH.  V.  8.  2. 

matters  in 
difference. 


False  recital 
not  give 
authority. 


False  recital 
not  vitiate 
award. 


matters  in  difference  are  (g).  The  arbitrator  should  exercise 
.  his  discretion  as  to  whether  in  the  particular  case  it  is 
advisable  to  set  them  out.  He  should  consider  that  questions 
difficult  of  proof  may  sometimes  arise  long  after  the  award 
has  been  made,  whether  certain  matters  were  matters  in 
difference  at  the  time  of  the  submission.  In  such  cases  it 
would  often  be  convenient  that  the  recital  should  specify  the 
subjects  in  difference,  and  that  the  disposing  part  of  the 
award  should  refer  to  them,  because  in  an  action  subse- 
quently brought  on  any  of  the  matters  referred,  the  award 
would  then  give  a  complete  and  indisputable  defence  (Ii) . 

Nor  would  this  course  leave  the  award  open  to  any  cavil 
for  having  omitted  to  specify  some  little  matter,  which 
though  in  difference  was  of  no  real  importance,  if  the 
arbitrator  has  followed  the  course  previously  advised,  of 
requesting  the  parties  respectively  to  furnish  him  with  a 
written  statement  of  the  matters  on  which  they  require  his 
decision  (•«). 

An  arbitrator  cannot  by  a  false  recital  give  himself  an 
authority  beyond  the  submission.  Thus  a  recital  that  the 
arbitrator  has  power  to  determine  what  should  be  done  by 
the  parties,  will  not  cure  an  excess  of  authority  in  awarding 
something  to  be  done,  when  it  appears  that  he  has  in  fact  no 
such  authority  (k) . 

As  a  false  recital  cannot  bind  the  parties  beyond  the  sub- 
mission, neither  will  it  invalidate  the  award  (/).  An  award 
by  an  umpire  is  not  vitiated  by  a  mistake  in  the  recital  of 
the  award  in  the  Christian  name  of  one  of  the  original  arbi- 
trators who  had  appointed  the  umpire  (m),  or  by  a  statement 
that  the  umpire  was  appointed  by  the  parties,  when  he  was 
in  fact  chosen  by  the  arbitrators  (n),  or  where  the  award 
purports  to  be  made  by  three,  and  is  executed  only  by 
two(o),  or  by  a  misrecital  respecting  the  date  of  the  sub- 


(0)  Smith  v.  Hartley,  10  C.  B. 
800. 

(h)  Brown  v.  Croydon  Canal  Co., 
In  re,  9  A.  &  E.  522;  King  v. 
Bowen,  1  Dowl.  N.  S.  21. 

(1)  See  ante,  Angus  v.  Bedford, 
11  M.  &  W.  69,  S.  C.  2  Dowl.  N. 
S.  735. 

(A-)  Price  v.  Popkin,  10  A.  &  E. 
139. 


(1}  Watkins  v.  Philpotts,  M'Lel. 
&  Y.  393;  Baker  v.  Hunter,  16M. 
&  W.  672 ;  Thames  Iron  Works, 
•fee.  Co.  v.  The  Queen,  20  L.  T. 
318. 

(m)  Trew  v.  Burton,  1  C.  &  M. 
533. 

(n)  Adams  v.  Adams,  2  Mod. 
169,  S.  C.  Yin.  Ab.  Arb.  (N.  2)  3. 

(o)  White  v.  Sharp,  12  M.  &  W. 
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mission  (7;),  or  the  date  of  an  enlargement  of  time,  so  that  it      PABT  II. 
appeared  too  late  (y),  or  the  extent  of  the  subject-matter  (r),  _  '  T'  s' 


or  where  the  arbitrators,  having  appointed  an  umpire,  who 
was  to  decide  in  case  they  should  disagree,  recited  that  they 
had  "  considered  the  decision  of  the  umpire,"  and  there  had 
in  fact  been  no  disagreement,  and  consequently  no  consulta- 
tion of  the  umpire  (s). 

In  one  instance  of  a  reference  by  a  judge's  order,  where 
the  award  misrecited  the  submission  as  a  reference  by  order 
of  Nisi  Prius,  the  Court  of  Common  Pleas  used  the  expres- 
sion that  the  award  was  a  "  nullity."  It  was  not,  however, 
necessary  to  determine  the  validity  of  the  award  to  dispose 
of  the  motion,  and  it  may  be  gathered  from  the  reports  that 
they  only  meant  to  say  that  they  would  not  enforce  it  by 
attachment,  for  in  one  report  they  are  said  to  add,  that  the 
plaintiff,  if  he  thought  fit,  had  his  remedy  by  action  (t). 
This  case,  as  Parke,  B.,  subsequently  remarked,  was  decided 
"rather  rapidly."  It  is  no  authority  against  the  previous 
propositions  (e<). 

Instead  of  making  a  formal  award,  the  arbitrator,  on  a  Certificate 
reference  at  Nisi  Prius,  is  often  directed  or  empowered  to  ^ard.  ° 
express  his  decision  in  a  certificate  addressed  to  the  officer  of 
the  court.     The   expense   of  the   award   stamp   is  thereby 
saved  (#). 

When  the  arbitrator  has  only  to  determine  how  far,  if  at  Arbitrator  to 
all,  the  amount  for  which  the  verdict  has  been  taken  is  to  be  amoont'of 
reduced,  his  decision  though  in  terms  an  award  is  in  reality  a  verdict. 
certificate  (//). 

712,  S.  C.  1  D.  &  L.  1030,  over-  Arb.  (N.  2)  2,  S.  C.  Al.  85. 

ruling  Thomas  v.  Harrop,  1  S.  &  (a)  Harlow  v.  Eead,  3  D.  &  L. 

S.  524.  203. 

(p)  Dolev.  Dawson,  2Keb.  878,  (<)  Christie  v.  Hamlet,  2  M.  & 

S.  C.  Vent.  184  ;  Ingram  v.  Webb,  P.  316,  S.  C.  5  Bing.  195. 

1  Eolle  Eep.  362.  (u)  Baker  v.  Hunter,  16  L.  J. 

(q)  Addison  v.  Spittle,  6  D.  &  L.  Ex.  203,  S.  C.  16  M.  &  W.  672. 

531.  (x)  Salter  v.  Yeates,  5  Dowl. 

(r)  Paull  v.  Paull,  2  0.  &  M.  291. 

235,  S.  C.  2  Dowl.  340;  Kynaston  (y)  Sim  v.  Edwards,  25  L.  J. 

v.  Jones,  Styles,  97,  S.  C.  Yin.  Ab.  C.  P.  175,  S.  C.  17  C.  B.  527. 
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SECTION  III. 


PART  II. 
CH.  v.  s.  3. 

Award  not  to 
be  made  in 
parts. 


Consulting  as 
to  parts  good. 


Separate 
certificates  in 
two  actions. 


When  arbi- 
trator em- 


THE  AWARD  MUST  BE  ENTIRE. 

It  is  implied  in  all  cases,  unless  something  to  the  contrary 
is  expressed,  or  may  he  inferred  from  the  submission,  that 
the  arbitrator  can  make  but  one  award.  This  must  be  one 
entire  and  complete  instrument  in  itself ;  therefore,  if  it  be 
made  part  one  day  and  part  at  another,  though  each  and 
every  part  be  made  within  the  time  limited  for  the  award,  it 
will  be  void  (z) . 

If  there  be  several  arbitrators,  they  may  indeed  assemble 
and  consult,  and  form  their  final  determination  on  specific 
matters  at  several  days,  but  their  award,  which  expresses 
their  final  determination  on  all  the  matters  together,  must  be 
one  and  entire  (a). 

Thus,  where  by  an  order  of  reference  a  cause  and  all 
matters  in  difference  between  A.  and  B.  were  referred,  and 
by  a  subsequent  order  made  after  the  first  reference  had 
commenced,  it  was  directed  that  C.  should  be  made  a  party 
thereto,  as  if  he  had  been  an  original  party,  and  that  a  cause 
between  A.  and  C.,  and  all  matters  in  difference  between  A.,  B., 
and  C.,  each  and  every  of  them  jointly  and  severally,  should 
be  referred  to  the  same  arbitrator,  and  the  arbitrator  made 
two  awards,  in  one  of  which  he  awarded  that  A.  was  indebted 
to  B.  without  mentioning  C. ;  in  the  other,  that  A.  was 
indebted  to  C.  without  mentioning  B. ;  it  was  held  both 
awards  were  bad,  and  that  the  arbitrator  had  not  properly 
performed  his  duty,  as  there  was  no  one  award  determining 
all  the  matters  in  difference  between  all  the  parties  (b). 

But  in  a  more  recent  case,  where  an  arbitrator  had  to 
certify  on  cross  actions  between  the  parties,  and  he  made  a 
separate  certificate  in  each  action  on  a  separate  piece  of  paper, 
it  was  held,  that  the  two  pieces  formed  but  one  award  if  they 
were  executed  at  the  same  time  (e). 

It  is,  however,  perfectly  legal,  and  sometimes  very  advis- 


(z)  Com.  Dig.  Arb.  E.  16 ;  Eolle 
Ab.  Arb.  H.  1,  2,  p.  250;  Gould 
v.  Staffordshire  Potteries  Water- 
works Co.,  5  Ex.  223,  per  Parke,B. 

(a)  Com.  Dig.  Arb.  E.  16;  Eolle 


Ab.  Arb.  H.  3,  p.  250. 

(5)  Winter  v.  Munton,  2  Moore, 
723. 

(c)  Smith  v.  Eeece,  6  D.  &  L. 
520. 
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able,  for  the  parties  to  give  the  arbitrator  power  to  make      PAKT  II. 
several  awards,  if  he  shall  think  fit.     When  so  empowered, 


he  may  include  the  several  matters  referred  to  him  distri-  P°^ered  to 
butively  in  separate  awards,  which  may  be  final  and  binding  awards, 
from  the  time  of  their  several  executions  (d). 

Where  an  arbitrator  had  power  to  make  two  awards,  and  Fir8t  award 
in  the  first  award  to  state  a  case  for  the  opinion  of  the  court 
and  assess  damages  contingently,  but  neither  party  was  to 
enforce  payment  of  any  sum  found  due  by  the  first  award 
until  the  arbitrator  had  made  his  final  award,  it  was  con- 
sidered by  the  court  that  the  first  award  was  not  in  law  and 
effect  a  final  award  (e). 

Under    the   Bail  way   Companies  Arbitration   Act,    1859  ^ailwaJ 
(the  22  &  23  Viet.  c.  59),  s.  21,  the  arbitrators  may,  if  they  Arbitration 
think  fit,  make  several  awards  each  on  part  of  the  matters  Act' lf 
referred. 


SECTION  IV. 

THE  AWARD  MUST  BE  FINAL. 


i.  Effect  of  clause,  Ita  quod  fiat  de  pra>missis.~] — The  arbi-      PAET  II. 
trator  must  be  careful  to  see  that  his  award  is  a  final  decision  _ 


on  all  matters  requiring  his  determination.  Award  must 

rrn  •     .  .  ke  final- 

The  submission,  after  referring  the  matters  to  the  arbi-  Ita 
trator,  usually  contains  a  condition,  "  so  that  the  award  be 
made  of  and  concerning  the  premises."  The  old  Latin  ex- 
pression containing  the  like  condition  ran  thus,  "Ita  quod 
fiat  de  proemissis." 

The  old  rule,  both  in  equity  and  law,  was,  that  unless  the  Old  rule  when 
submission  was  expressly  made  conditional  with  an  ita  quod  award  onpart 
fiat  de  prsemissis,  an  award  respecting  one  matter  submitted  good- 
was  good,  provided  it  was  not  necessary  to  make  the  award 
just  that  the  other  matters  should  have  been  decided  also ; 
but  that,   where  there  was   such   a  condition,  all  matters 
brought  before  the  arbitrator  must  have  been  determined  or 
the  award  would  have  been  void  (/).     A  determination  of  all 

(d)  Dowse  v.  Coxo,  3  Bing.  20 ;          (e)  Wood  v.  The  Copper  Miners' 
Wrightson  v.  Bywater,  3  M.  &  W.       Co.,  24  L.  J.  C.  P.  34. 
199.  (/)  Wrightson  v.  Bywater,  3 
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PABT  II. 
CH.  v.  s.  4. 


Modern  rule, 
whether 
parties  intend 
a  decision  of 
all. 


Arbitrator 
empowered  to 
make  several 
awards. 


Matter  not 
notified  as 
a  matter  in 
difference. 


matters  was  held  imposed  where  the  submission  ran,  "so  as 
the  said  award,"  or  "  so  as  the  same  award,"  be  made  within 
the  time,  even  though  it  did  not  say,  "  of  and  concerning  the 
premises"  (g). 

In  more  modern  instances,  it  is  said  an  express  condition 
is  not  required ;  but  the  question  in  all  cases  to  be  decided  is, 
whether  the  terms  of  the  submission  show  that  the  parties 
mean  every  point  in  dispute  to  be  decided  by  the  arbi- 
trator (Ji).  The  courts,  relaxing  their  ancient  rigour,  will 
now  put  on  the  submission  a  reasonable  construction  accord- 
ing to  its  plain  meaning,  and  as  it  is  not  ordinarily  the  intent 
of  the  parties  that  some  matters  only  should  be  determined, 
and  that  they  should  be  at  liberty  to  go  to  law  for  the  rest,  it 
follows  that  the  arbitrator  is  generally  bound  to  make  a  final 
decision  upon  all  the  matters  referred  to  him,  in  order  that 
his  award  as  to  any  should  be  effectual  (i) . 

In  ascertaining,  however,  the  supposed  intention  of  the 
parties,  every  part  of  the  submission  must  be  looked  to.  If 
there  be  a  clause  empowering  the  arbitrator  to  make  one  or 
more  awards  at  his  discretion,  the  courts,  unless  there  be 
something  repugnant  to  such  a  view,  will  hold  that  the  arbi- 
trator may  make  a  valid  and  final  award  on  one  matter 
only,  although  the  submission  be  in  terms  conditional,  "  so 
as  such  award  or  awards  be  made  before  a  certain  day,"  or 
so  as  the  arbitrator  shall  make  his  award  "  concerning  the 
premises ; "  for  by  such  a  submission  the  courts  have  held 
that  though  the  parties  give  the  arbitrator  power  to  dispose 
of  all  matters  in  difference,  they  do  not  make  it  a  condition 
to  the  validity  of  his  decision  on  one  subject,  that  all  matters 
should  be  disposed  of  by  him  (k) . 

Notwithstanding  the  submission  be  expressly  conditional 
with  an  "  ita  quod,"  no  objection  can  be  made  to  the  award 


M.  &  W.  199;  Dowse  v.  Ooxe,  3 
Bing.  20 ;  Ormelade  v.  Coke,  Cro. 
Jac.  354 ;  Hide  v.  Cooth,  2  Vern. 
109;  Baspole's  case,  8  Eep.  97  b; 
Payne  v.  Cook,  cited  in  Simmonds 
v.  Swaine,  1  Taunt.  548 ;  Eolle 
Ab.  Arb.  L. ;  Simmonds  v.  Swaine, 
1  Taunt.  548 ;  Bean  v.  Newbury, 
1  Lev.  139;  Eandall  v.  Eandall, 
7  East,  81. 

(g)  Cockson  v.  Ogle,   1  Lutw. 
550 ;  Eisden  v.  Inglet,  Cro.  Eliz. 


838. 

(A)  "Wrightson  v.  Bywater,  3  M. 
&  W.  199;  Bradford  v.  Bryan, 
Willes,  268;  Birks  v.  Trippet,  1 
Saund.  32.  See  notes,  p.  32a; 
Bowes  v.  Fernie,  4  M.  &  C.  150. 

(t)  Simmonds  v.  Swaine,  1 
Taunt.  554 ;  Hide  v.  Petit,  1  Cas. 
in  Chanc.  185. 

(k)  Wrightson  v.  Bywater,  3  M. 
&  W.  199 ;  Dowse  v.  Cox,  3  Bing. 
20. 
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if  the  arbitrator  determine  all  questions  brought  before  his      PABT  II. 
notice,  though  there  are  other  matters  within  scope  of  the  -  '    '  '    ' 


submission  to  which  his  attention  has  not  been  drawn  (/). 
In  order  to  invalidate  the  award  for  not  deciding  a  particular 
question,  the  point  must  have  been  specifically  stated.  Thus, 
where  an  action  of  trespass  for  taking  the  plaintiff's  goods  as 
a  distress  for  rent  was  referred  with  all  matters  in  difference, 
and  the  main  question  before  the  arbitrator  was,  whether  the 
plaintiff  became  a  tenant  of  the  defendant  at  a  certain  day, 
the  court  held  that  the  award  was  good,  although  it  did  not 
decide  whether,  at  the  date  of  the  order  of  reference,  a 
tenancy  existed  between  the  plaintiff  and  defendant,  as  that 
question  was  not  specifically  brought  before  the  arbitrator  for 
decision  (m). 

On  a  reference  of  all  disputes  respecting  the  right  and  Collateral  dis- 
interests  of  the  parties  under  a  deed  of  partnership,  each  of  question, 
them  contended  before  the  arbitrator  for  a  different  con- 
struction of  the  clause  regulating  the  amount  of  the  profits 
which  they  were  respectively  to  receive :  though  it  was 
necessary  for  the  arbitrator  to  put  a  construction  on  the 
clause  in  order  to  settle  the  balance  between  them,  the  court 
held  that  he  was  not  bound  to  determine  the  effect  of  the 
clause  in  the  award,  as  he  was  not  specifically  required  to 
do  so  by  the  submission,  nor  called  upon  by  the  parties  to 
decide  it  as  a  separate  matter  in  difference,  but  only  to  deal 
with  it  as  a  collateral  question  necessary  to  be  disposed  of 
with  a  view  to  the  deciding  the  main  question,  the  amount  of 
the  past  profits  (ri) . 

n.  Award  void  if  a  matter  left  undecided."] — Assuming  the 
arbitrator,  as  is  generally  the  case,  bound  by  the  submission 
to  make  a  final  determination  on  all  the  matters  referred  to 
him,  it  may  be  instructive  to  consider  the  consequences  of 
the  rule  in  particular  instances. 

If  an  arbitrator  determine  all  matters  except  one,  which  Excepting 
in  his  award  he  particularly  excepts  out  of  his  decision,  and 
states  he  has  not  decided,  and  give  liberty  to  one  of  the 

(?)  Middleton  v.  Weeks,   Cro.  (TO)  Koes  ?;.  Waters,  16  H.  &  W. 

Jac.  200;  Elsom  v.  Eolfe,  2  Smith,  263,  S.  C.  4  D.  &  L.  567. 

459 ;  Hawksworth  v.  Braumiall,  5  (n)  Keeno  and  Atkinson,  In  re, 

M.  &  C.  281.  Exch.  April  16,  1847. 
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Not  deciding 
between  co- 
defendants. 


Not  deciding 
on  matter  in 
suit  in 
Chancery. 


Not  deciding 
whether  there 
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ship. 


Not  deter- 
mining right 
to  indemnity. 


parties  to  prosecute  that  matter  if  he  please,  his  award 
be  bad  in  toto,  for  it  will  thus  be  appearing  on  its  very 
face  that  he  has  not  performed  his  duty  of  deciding  every 
question  (0). 

So,  on  a  reference  of  all  matters  in  difference  between  the 
parties  to  a  Chancery  suit,  instituted  to  enforce  a  pecuniary 
demand  against  the  real,  and  personal  estate  of  a  testator, 
where  the  arbitrators  ordered  one  defendant,  who  was  the 
executor,  to  pay  a  certain  sum  to  the  complainants  in  satis- 
faction of  all  demands  on  him  or  his  testator,  and  directed 
that  certain  other  defendants,  who  under  the  testator's  will 
took  interests  in  his  real  estate,  should  be  at  liberty  to 
prosecute  their  claims  against  the  testator's  estate  in  like 
manner  as  if  no  reference  had  been  made,  the  Court  of 
Chancery  held  the  award  void  for  not  deciding  the  various 
claims  existing  between  the  co-defendants,  on  the  ground 
that  the  intention  of  the  order  of  reference  was,  that  not 
merely  the  matters  in  difference  between  the  plaintiffs  on 
one  side  and  the  defendants  on  the  other  should  be  deter- 
mined, but  that  the  individual  rights  of  all  the  parties  to  the 
suit  should  be  adjusted  (p). 

In  like  manner,  where  the  arbitrators  stated  in  their  award 
that  they  had  declined  to  arbitrate  respecting  a  certain  claim 
to  an  annuity,  as  they  thought  they  were  precluded  from  so 
doing  by  reason  of  a  suit  pending  in  Chancery  concerning 
it,  the  court  held,  that  as  the  reason  for  not  deciding  it  was 
wholly  untenable,  the  award  was  clearly  defective  in  this 
respect,  and  therefore  void  altogether  (q) . 

It  being  disputed  whether  A.  had  been  in  partnership  with 
B.,  and  if  so,  whether  and  when  it  had  been  put  an  end  to,  an 
award  that  if  a  partnership  ever  existed  it  was  terminated  by 
consent  on  a  certain  day  is  not  final  (r). 

An  award  for  the  like  reason  was  held  void,  where  one  of 
the  matters  in  difference  was,  whether  the  defendant  was 
entitled  to  an  indemnity  from  the  plaintiff  against  his,  the 
defendant's,  liability  to  pay  a  promissory  note,  of  which  he, 


(o)  Bradford  v.  Bryan,  Willes, 
268. 

(p)  Turner  v.  Turner,  3  Kuss. 
494. 


(q)  Bowes  v.  Fernie,  4  M.  &  C. 
150.  See  Browne  v.  Meverell, 
Dyer,  216  a. 

(r)  Shear  v,  Harradine,  7  Ex. 
269. 
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the  defendant,  was  the  maker  and  the  plaintiff  an  indorser,      PAET  II. 
and  the  award  as  to  this  merely  declared  that  the  liabilities 


of  the  defendant  on  the  note  as  between  the  plaintiff  and 
defendant  should  remain  unaffected  by  the  award  (s). 

But  an  award  that   one  should  release  to  the  other  all  Award,  all 
actions  and  debts  except  bonds  made  for  the  performance  of  oeaae  «oept- 
former  awards,  was  held  a  good  award,  as  amounting  to  an  ***s  certain 
award  that  the  bonds  should  stand  in  full  force,  and  not  an 
excepting   them   from   decision  (t).     So   an   award   that  all 
suits  and  action  should  cease,  and  that  all  matters  should 
be  determined  except  concerning  a  certain  bond,  which  was 
to  stand  in  full  force,  was  held  a  sufficient  determination 
concerning  all  the  controversies,  and  no  disclaimer  to  meddle 
with  any  («). 

On  the  reference  of  a  claim  between  A.  on  the  one  side,  Award,  one 
and  B.  and  C.  on  the  other,  an  award  that  B.  shall  pay  A.  a  contractors 
sum  of  money  in  respect  of  it,  is  good  against  B.,  whatever  to  Pay- 
objection  either  A.  or  C.  might  make  to  it,  as  not  saying 
anything  about  C.'s  liability  (x). 

A  cause  having  been  referred  with  all  matters  in  differ-  Awarding 
ence,  the  award,  deciding  that  the  plaintiff  had  no  cause  of  "°  present™ 
action,  declared  that  it  was  not  intended  to  exclude  him 
from  the  receipt  of  a  certain  commission,  to  which  he  would 
subsequently  be  entitled  under  an  agreement ;  though  it  was 
objected  that  the  award  was  not  final,  because  the  arbitrator 
had  not  settled  the  point  about  the  commission,  the  court  held 
it  sufficient,  on  the  ground  that  the  award  in  fact  said  that 
there  was  nothing  due  on  that  agreement  at  present,  and  that 
the  arbitrator  was  only  empowered  to  decide  on  matters  in 
difference  up  to  the  date  of  the  submission  (y). 

In  a  similar  case,  where  the  arbitrator  reciting  in  his  award  No  loss  at 
that  the  plaintiff  had  made  a  claim  for  a  loss  alleged  to  have         ° 
been  sustained  on  some  hats,  but  had  failed  to  prove  that  at 
the  date  of  the  order  of  reference  he  had  sustained  any  such 
loss,  adjudged  that  therefore  the  plaintiff  under  the  reference 
was  not  entitled  to  recover  anything  in  respect  thereof ;  the 
court  held  this  a  sufficiently  final  determination  of  the  claim, 

(s)  "Wilkinsons.  Page,  1  Hare,  («)  Berry  v.  Penring,  Cro.  Jac. 
Gas.  in  Ch.  276.  399. 

(t]  Sallows  v.  Girling,  Cro.  Jac.  (x)  Wood  v.  Adcock,  7  Ex.  468. 
277.  (//)  Harding  v.  Forshaw,  1  M. 

&  W.  415. 


HOW  TO  AWAED. 


PART  II. 

CH.  V.  S.  4. 

Awarding 
matters  not 
1  o  be  matters 
in  difference. 


Award  show- 
ing matter 
undecided. 


No  direction 
as  to  rent. 


Gross  sum  for 
extra  work 
and  defects  in 
building. 


Awarding  in 
one  sum 
respecting  all 
matters. 


since  it  was  an  adjudication  that  up  to  the  time  of  the  order 
of  reference  nothing  was  due  in  respect  of  the  hats  (2) . 

If  an  arbitrator  to  whom  a  cause  is  referred  recite  on  the 
face  of  his  award  that  claims  have  been  made  by  the  plaintiff 
in  respect  of  specified  matters,  and  award  in  terms  that  these 
are  not  matters  in  difference  in  the  cause,  and  therefore  do 
not  take  them  into  the  account,  the  court  will,  nevertheless, 
examine  whether  they  are  matters  in  the  cause  or  not,  and  if 
they  find  them  to  be  within  the  scope  of  the  submission,  will 
set  aside  the  award  as  not  being  final  (a). 

If  the  award  recite  several  specific  matters  in  difference, 
and  as  to  one  matter  there  be  no  specific  adjudication,  and  the 
general  words  of  the  deciding  part  of  the  award  cannot  be 
construed  so  as  to  comprehend  a  decision  on  that  particular 
subject,  the  award  will  be  as  invalid  as  if  it  expressly  pro- 
fessed not  to  decide  it. 

As,  for  instance,  where  the  recitals  showed  that  the  arbi- 
trators had  to  determine  all  actions  and  controversies,  and 
also  to  ascertain  the  rent  to  be  paid  by  the  plaintiff,  and  the 
arbitrators  found  the  balance  due  from  the  defendant,  but 
gave  no  direction  respecting  the  rent,  the  court  held  the 
award  void  altogether  for  the  omission  as  to  the  rent  (b). 

So,  also,  in  a  dispute  upon  a  building  contract  where  arbi- 
trators were  to  award  on  alleged  defects  in  the  building  on 
claims  for  extra  work  and  deductions  for  omissions,  and  to 
ascertain  what  balance,  if  any,  might  be  due  to  the  builder, 
in  respect  of  the  extras  and  omissions ;  the  award,  which 
ordered  that  the  builder  should  be  paid  a  gross  sum,  to  be 
received  by  him  as  compensation  and  satisfaction  for  all  the 
matters  in  difference,  was  held  bad,  as  it  left  undecided  the 
question  respecting  the  alleged  defects,  and  it  was  doubtful 
whether  the  sum  awarded  was  to  be  applied  in  discharge  of 
the  extra  work  or  to  a  general  balance  of  accounts  (c) . 

It  is  sufficient  for  an  arbitrator  to  whom  a  cause  and  all 
matters  in  difference  are  referred,  after  duly  determining  the 
cause,  to  award  a  gross  sum  in  respect  of  the  matters  in 
difference  not  included  in  the  cause,  without  in  his  award 


(z)  Cockburn  v.  Newton,  2  M. 
&  G-.  899. 

(a)  Samuel  v.  Cooper,  2  A.  &  E. 
752.  See  Brophy  v.  Holmes,  2 
Molloy,  1. 


(5)  Eandall  v.  Randall,  7  East, 
81. 

(c)  Rider  and  Fisher,  In  re,  3 
Bing.  N.  C.  874. 
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specifying  what  they  are,  for  id  certum  est  quod  certum  reddi      PAET  II. 
potest,  and  on  showing  by  parol  evidence  what  the  claims     CH'  Y'  s' 
brought  before  the  arbitrator  were,  the  award  will  be  final  as 
to  them  (d). 

An  arbitrator  may  award  one  sum  generally  in  respect  of  Intention  that 
all  money  claims  submitted  to  him,  unless  the  intention  of  should  decide 
the  parties,  as  expressed  by  the  submission,  be,  that  he  is  to  separately, 
award  separately  on  some  one  or  more  of  them,  or  there  is 
some  legal  necessity  for   his  awarding   separately — as,  for 
instance,  to  determine  the  right  to  costs  (e) ,     Of  course  if  the 
submission  be   ambiguous  it  is  better  to  make   a  distinct 
adjudication  on  each  head. 

The  arbitrator  should  be  careful  to  make  no  mistake  in  Clerical  error, 
describing  a  thing  respecting  which  he  is   called  upon  to 
adjudicate,  or  inconvenience  at  least  may  arise  (/). 

By  the  Arbitration  Act,  1889  (#),  s.  7  (c),  an  arbitrator  on  a  Arbitration 
reference  by  consent  out  of  court  has  power  "  to  correct  in  an  power  to  ' 
award  any  clerical  mistake  or  error  arising  from  any  accidental  correct- 
slip  or  omission." 

When  an  action  of  debt,  to  which  the  pleas  are  never  An  award  of 

V\    1  f 

indebted  and  set-off,  is  referred  with  all  matters  in  difference,  get^off^to 
and  the  arbitrator  finds  both  pleas  in  defendant's  favour,  the  defendant, 
award  on  the  face  of  it  will  not  be  final,  unless  it  goes  further, 
since  by  the  finding  the  arbitrator  shows  that  the  plaintiff  is 
indebted  to  the  defendant.     The  award  ought,  therefore,  to 
ascertain  the  amount  of  the  defendant's  claim,  and  direct  the 
plaintiff  to  pay  it  (h). 

If  the  arbitrator  omit  to  give  the  necessary  directions  to  Arbitrator 
effectuate  the  objects  for  which  he  is  appointed,  the  award  is  ™*n  oHa-nd1" 
not  final.      For   instance,  if  several    tenants    in    common,  must  direct  a 
wishing  to  make  partition  of  their  land,  covenant  to  abide 
by  the  award  of  an  arbitrator  as  to  their  allotments,  though 
the  arbitrator   allots   the  whole  in  separate  portions  to  the 
several  parties,  the  award,  according  to  an  old  case,  will  be 
bad,  if  he  do  not  direct  deeds  of  conveyance  to  be  executed, 

(d)  Wrightson  v.  Bywater,  3  M.          (</)  52  &  53  Viet.  c.  49. 

&  W.  199.  (/*)  Maloney  v.  Stockley,  2  Dowl. 

(e)  Eulev.  Bryde,  1  Ex.  E.  151 ;  N.  S.  122,  S.  C.  4  M.  &  G.  647  ; 
Whitworth  v.  Halse,  35  L.  J.  Ex.  Williams  v.  Moulsdale,  7  M.  &  W. 
149  ;  L.  E.  1  Ex.  251.  134.    See  Fenton  v.  Dimes,  quoted 

(/)  Spooner  v.  Payne,  16  L.  J.      in  Williams  v,  Moulsdulo,  7  M.  & 
C.  P.  225.  W.  134. 
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PAET  II. 
CH.  v.  s.  4. 


Omission  not 
on  face  of 
award. 


Not  deciding 
ejectment. 


Admitted 
demand  is  a 
matter  in 
difference. 


Not  claim 
abandoned. 


Claim  to 
indemnity. 


to  vest  the  allotments  in  the  respective  owners,  for  the 
property  in  the  land  cannot  pass  hy  virtue  of  the  award 
alone  (t). 

The  directions,  generally,  which  an  arbitrator  should  give 
in  his  award,  are  fully  considered  hereafter  (/). 

If  the  fact,  that  a  matter  suhmitted  has  not  heen  decided, 
be  brought  before  the  court  in  any  regular  manner,  as  by 
plea  or  affidavit,  according  to  the  nature  of  the  proceedings, 
the  award  will  be  deemed  invalid,  however  good  it  may  be 
on  its  face  (A-) . 

Where,  among  the  matters  in  difference  brought  before 
the  arbitrator,  there  was  an  action  of  ejectment,  on  which 
the  award  did  not  decide ;  this  fact  appearing  by  affidavit, 
the  court  set  the  award  aside  (/). 

A  demand  made  by  one  party  before  the  arbitrator,  ad- 
mitted to  be  correct  and  due  by  the  other,  is  a  matter  in 
difference,  which  the  arbitrator  ought  to  consider  in  esti- 
mating the  ultimate  amount  awarded,  though  he  be  not  in 
terms  called  upon  to  adjudicate  respecting  it,  and  the  award 
will  be  set  aside  if  he  fail  to  do  so  (ni).  But  if  a  claim 
brought  forward  on  the  reference  be  afterwards  abandoned, 
the  arbitrator  need  not  notice  it  in  his  award  (n) . 

In  another  case  the  award  was  adjudged  void,  it  appearing 
by  plea  that  the  defendants  had  made  a  claim  before  the 
arbitrator  to  be  indemnified  by  the  plaintiff  against  certain 
liabilities  on  some  bills  of  exchange,  and  that  the  award  did 
not  decide  respecting  the  claim  (0) . 

In  this  case,  it  is  to  be  observed  that  there  was  an  award 
of  mutual  releases  to  be  executed,  but  as  it  was  stated  by 
Parke,  B.,  on  a  subsequent  occasion,  that  fact  did  not  appear 
clearly  by  the  plea  on  which  the  judgment  proceeded,  and  at 
all  events  the  attention  of  the  court  was  not  drawn  to  it  p ; 


(?)  Johnson  v.  Wilson,  Willes, 
248.  See  Smalley  v.  Blackburn 
Bail.  Co.,  2  H.  &  N.  158,  S.  C.  27 
L.  J.  Ex.  65. 

(y)SeeP.  n.  ch.  8. 

(A;)  Sallows  v.  Girling,  Cro.  Jac. 
277. 

(I)  Stone  v.  Phillipps,  4  Bing. 
N.  C.  37. 


(TO)  Eobson  and  Eailston,  In  re, 
1  B.  &  Ad.  723.  See  P.  H.  ch.  2, 
s.  1,  p.  123,  as  to  what  are  matters 
in  difference. 

(n}  Bird  v.  Cooper,  4  Dowl.  148. 
See  P.  II.  ch.  2,  s.  1,  p.  124. 

(o)  Mitchell  v.Staveley,  16  East, 
58. 

(p]  Wharton  v.  King,  2  B.  & 
Ad.  528. 
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and  the  decision  of  Birks  v.  Trippet  (<?),  as  to  the  effect  of  an      PABT  II. 
award  of  mutual  releases,  was  not  adverted  to. 


The  award  will  not  be  avoided  unless  it  be  very  clearly  Omission 
made  out  that  the  matter  has  not  been  considered  in  the  ^OTedf 
award  (r). 

On  a  reference  on  the  ordinary  terms,  the  arbitrator  must  Arbitrator 
decide  the  very  question  submitted  to  him,  and  is  not  justi-  {^TqueTtion 
fied    in    lieu    thereof    in    directing  what  seems  to  him  an  not  settle  the 
equitable  arrangement  on  the  whole.     Therefore,  on  a  refer- 
ence respecting  the  right,  title,  interest,  and  possession  of  a 
certain  parcel  of  land,  an  award  that  the  defendant  should 
have  the  brakes  growing  in  it  for  his  life  is  bad,  because  the 
property  in  the  land  is  not  awarded,  but  only  a  profit  out  of 
it  (s) .     So,  on  a  reference   of   all   questions  relating  to  an 
agreement  for  the  sale  of  land,  and  a  question  being  raised 
on  the  sufficiency  of  the  vendor's  title,  the  duty  of  the  arbi- 
trator is  to  decide  whether  the  title  be  good  or  bad,  and  an 
award  that  the  purchaser  shall  take  a  conveyance   of  the 
title  with  all  its  faults,  receiving  an  indemnity,  is  invalid,  as 
not  being  a  final  settlement  of  the  question  referred  (t). 

As  the  award  must  decide  on  all  the  matters,  so  it  must  Omitting  to 
decide  respecting  all  the  parties.     Thus,  if  there  be  a  sub- 
mission  of  all  controversies  between  A.  and  B.  of  the  one 
part,  and  C.  of  the  other,  an  award  of  all  between  A.  and  C., 
omitting  B.,  is  void  («). 

The  proper  mode  of  awarding  on  the  cause  ref  erred  (x),  Awarding  on 
and  as  to  costs  (y),  being  fully  discussed  in  the  two  following  the  cause  and 
chapters,  it  is  not  requisite  here  to  do  more  than  to  refer  to 
those  chapters  as  further  illustrating  the  duty  of  making  a 
final  and  certain  award. 

in.  Effect  of  awarding  mutual  rekases.~\ — If,  on  a  submis-  Award  of 
sion  of  a  cause  and  all  matters  in  difference,  the  award  order  mutual 
the  defendant  to  pay  the  plaintiff  a  sum  of  money,  and  direct  decision  of 
mutual  and  general  releases  to  be  executed,  the  award  is  final,  ^  matters- 
although  the  arbitrator  does  not  expressly  adjudicate  on  some 

(?)  1  Savind,  32.   See  next  divi-  290. 

sion  as  to  mutual  releases.  (u)  Com.  Dig.  Arb.  E.  5;  Harris 

(r)  R.  v.  St.  Katharine's  Dock  v.  Paynter,  Rolle,  Ab.  Arb.  0.  8, 

Co.,  1  N.  &  M.  121.  p.  261. 

(s)  Anon.,  Dyer,  242  a.  (a;)  See  P.  II.  i-li.  U. 

(0  Ross  r.  Boards,  8  A.  &  E.  (y)  See  P.  II.  ch.  7. 
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PAET  II. 

CH.  V.  8.  4. 


Intendment 
in  favour  of 
award. 


Award  "  de 
prseinissis  " 
presumed 
final. 


specific  questions  raised  before  him,  as,  for  instance,  on  par- 
.  ticular  liabilities  of  the  parties  with  respect  to  some  bills  of 
exchange,  or  on  the  liabilities  in  an  action  between  them  ;  for 
by  the  award  of  general  releases  he  must  be  deemed  to  have 
taken  into  consideration  the  particular  matters  in  difference, 
since  the  releases  would  operate  as  a  final  determination 
respecting  them  (z). 

But  where  the  arbitrator  stated  on  the  face  of  his  award 
that  he  had,  for  certain  reasons  which  the  court  held  unten- 
able, refused  to  arbitrate  on  certain  claims  within  the  scope  of 
the  submission,  his  proceeding  to  direct  the  parties  to  execute 
mutual  general  releases  respecting  the  matters  submitted  was 
not  held  to  cure  the  defect,  since  if  the  award  were  not  set 
aside,  the  result  would  be  most  unjust,  in  directing  the 
general  releases,  as  they  would  prevent  the  party  for  ever 
from  enforcing  those  claims  which  the  arbitrator  had  declined 
to  investigate  (a). 

iv.  Rule  awarding  de  prcemissis.~\ — The  courts  are  always 
inclined  to  support  the  validity  of  an  award,  and  will  make 
every  reasonable  intendment  and  presumption  in  favour  of 
its  being  a  final,  certain,  and  sufficient  termination  of  the 
matters  in  dispute  (b). 

To  this  end  the  following  rule  of  construction  has  for  a 
very  long  period  been  universally  adopted — that  when  an 
award  purports  to  be  made  "  de  preemissis,"  or  "of  and  con- 
cerning the  premises,"  that  is,  concerning  the  matters  referred 
by  the  submission,  if  the  terms  of  the  awarding  part  be 
general  and  large  enough  to  apply  as  a  comprehensive 
decision  of  all  the  different  specific  matters  submitted,  the 
award  is  taken  prima  facie  to  be  a  decision  of  all  and  of 
nothing  more;  while  if  the  adjudication  apply  in  terms  to 
a  particular  matter  only,  though  the  submission  be  of  all 
matters  in  difference,  the  award  will  be  presumed  good,  until 
it  be  proved  that  there  were  other  matters  before  the  arbi- 


(z)  Birks  v.  Trippet,  1  Saund. 
32  ;  Wharton  v.  King,  2  B.  &  Ad. 
528;  Addison  v.  Gray,  2  Wils. 
293. 

(a)  Bowes  v.  Fernie,  4  M.  &  C. 
150.  See  Wilkinson  v.  Page,  1 
Hare,  276. 


(&)  Wood  v.  Griffith,  1  Swanst. 
43;  Hawkins  v.  Colclpugh,  IBurr. 
275 ;  Bowes  v.  Fernie,  4  M.  &  0. 
150 ;  Doe  d.  Madkins  v.  Homer, 
8  A.  &  E.  235;  Stonehewer  v. 
Farrar,  9  Jur.  203 ;  Harrison  v. 
Creswick,  13  C.  B.  399. 
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trator  to  which  the  limited  adjudication  cannot  be  construed      PAET  II. 

1       /    \  CH.  V.  S.  4. 

to  apply  (c). 


According  to  the  more  liberal  construction  of  later  deci-  Award  pur- 
sions,  the  award  need  not  now  in  terms  profess  to  be  made  Q°  all^natte 
"  of  and  concerning  the  premises,"  or  formally  express  that  an  award  de 
the  arbitrator  adjudicates  on  every  matter  in  difference,  if 
it  appear  on  the  face  of  the  instrument  that  it  is  an  'award  on 
all  the  matters  submitted  (d} .     If  the  arbitrator  state  in  his 
award,  "  Having  considered  the  allegations  of  the  parties  and 
the  evidence  touching  the  matters  in  difference,  I  award," 
&c. ;  this  purporting  to  be  an  award  touching  the  matters  in 
difference,  is  equivalent  to  an  award  of  and  concerning  the 
premises,  which  will  be  presumed  to  be  final  as  to  all  the 
matters  submitted  to  the  arbitrator  until  the   contrary  be 
shown  (e). 

Where  the  award  is  not  made  de  prsemissis,  the  like  pre-  Award  not 
sumption  will  not  be  made  in  its  favour.  Thus,  when  the 
reference  was  of  the  plaintiff's  claim  on  a  certain  account,  and 
the  award  was,  that  there  was  now  due  to  the  plaintiff  a 
certain  sum,  the  court  would  not  presume,  without  proof,  that 
the  award  was  limited  to  the  account,  and  the  action  on  the 
award  failed  (/). 

"When  it  was  referred  to  arbitration  to  settle  the  price  of 
certain  canals  and  bogs,  and  the  arbitrator  merely  directed 
one  party  to  pay  the  other  a  certain  sum,  the  Court  of  Com- 
mon Pleas  in  Ireland  held  that  it  did  not  sufficiently  appear 
that  the  arbitrator  had  dealt  with  the  matters  referred  to 
him,  and  that  the  award  was  bad  (y}. 

v.  Award  de  prcemissis,  general  finding  presumed  final.~\ — 
A  few  illustrations  of  the  effect  of  the  general  terms  of  an 
award  being  held  a  decision  of  the  specific  matters  will  here 
be  given. 

(c)  Knight  v.  Burton,  6  Mod.  (e)  Craven  v.  Craven,  7  Taunt. 

231 ;  Baspole's  case,  8  Coke,  97  b ;  642  ;  Baspolo's  case,  8  Coke,  97  b; 

Vealo  v.Warner,  1  Saund.  323e,  Bradford  v.  Bryan,  Willes,   268; 

note,  p.  324  ;  Bradford  v.  Bryan,  Rolle,  Ab.  Abr.  L.  p.  256;  Risden 

Will.'s,  268;  Rolle,  Ab.  Arb.  L.  v.  Inglot,  Cro.  Eliz.  838;  Middlo- 

p.    256 ;    Risdon  v.   Inglet,    Cro.  ton  v.  Weeks,  Cro.  Jac.  200. 

Kli/.  838;   Middleton  v.  Weeks,  (/)  King  v.  Bowen,  8  M.  &W. 

Cro.  Jac.  200.  625. 

(c?)  Brown    v.   Croydon    Canal  (</)  Richards  v.  Browne,  9  Irish 

Co.,  9  A.  &  E.  522.    '  C.  L.  Rep.  199. 
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PART  II.          A  canal  company  agreed  to  pay  an  engineer  an  annual  sum 
for  a  term  of  years,  for  the  use  of  an  engine  constructed  by 


Awarding  a     him,  and  f  Or  his  services  in  managing  it.      In  the  course  of 

gross  sum  on  .  .  .  ,  . 

all  matters,  the  term,  disputes  arising,  the  parties  put  an  end  to  the  agree- 
ment, and  referred  all  matters  in  difference  between  them  to 
arbitration.  On  the  reference  the  engineer  sought  to  recover 
(among  other  things)  for  unpaid  instalments  of  the  sum 
agreed  on,  and  also  claimed  a  compensation  for  future  loss  in 
respect  of  the  part  of  the  term  unexpired.  The  company 
stated  a  set-off.  The  arbitrators,  by  their  award,  reciting 
the  submission  bonds,  and  that  they  had  fully  heard  and 
maturely  considered  all  the  evidence  produced  by  each,  and 
investigated  all  the  accounts  and  vouchers  produced  touching 
the  matters  in  difference  referred  to  them,  awarded  (but  not 
saying  that  they  did  so  "  of  and  concerning  the  premises") 
that  there  was  due  to  the  engineer  from  the  company  a 
certain  sum,  which  they  directed  the  company  to  pay  to  him. 
The  court  held  this  award  to  be  a  sufficiently  certain  and  final 
decision  of  all  the  matters  in  difference,  and  that  it  was  not 
necessary  to  specify  each  item  of  compensation,  or  to  say  how 
much  was  awarded  in  respect  of  the  existing  debt,  and  how 
much  for  contingent  damages,  or  to  make  any  allusion  to  the 
set-off;  but  that  the  arbitrators  were  entitled  to  fuse  the 
whole  claim  into  one  set  of  damages,  and  deducting  what 
they  thought  due  on  the  set-off,  to  state  the  balance  alone  in 
their  award  (Ji) . 

In  another  case,  differences  existed  between  the  parties 
respecting  the  portion  each  was  by  agreement  between  them 
to  pay  of  the  sum  of  2,5007.,  for  which  judgment  had  been 
previously  recovered  against  the  plaintiff  by  a  stranger,  and 
also  respecting  the  value  of  the  goods  and  stock  which  each 
had  received  from  a  farm,  and  concerning  the  costs  of  certain 
actions.  These  they  referred  to  arbitration.  The  arbitrators, 
reciting  that  they  had  taken  the  matters  in  difference  into 
their  consideration,  awarded  that  all  disputes  between  the 
parties  should  cease,  that  the  defendants  should  pay  the 
plaintiff  444/.,  that  the  plaintiff  should  pay  five-eighths  and 
the  defendants  three-eighths  of  the  costs  of  the  actions,  and 
that  all  such  sums  as  either  party  should  have  expended  on 

(7i)  Brown  and  the  Croydon  Canal  Co.,  In  re,  9  A.  &  E.  522. 
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account  of  the  actions  should  be  deemed  as  part  payment  of      PAET  II. 
their  respective  shares,  and  that  the  parties  should  execute     CH'  v'  8' 
mutual  releases.      The  court  held  the  award  sufficiently  final, 
as  they  would  presume  that  the  arbitrators  meant  that  4447. 
was    the    proportion  the  defendant  was  to  pay,  taking  the 
2,5007.  and  the  value  of  the  goods  and  stock  into  considera- 
tion, and  that  it  was  unnecessary  to  direct  the  plaintiff  to  pay 
the  remainder  of  the  2,500/.,  as  he  was  bound  to  do  that 
already  (?'). 

vi.  Award  de  prcemissis,  particular  finding  presumed  final.  ]  — 
A  few  examples  will  now  be  given  illustrating  the  position 
previously  laid  down,  that  where  an  award  purports  to  be 
made  concerning  the  matters  submitted,  the  courts  will 
construe  a  particular  adjudication  to  be  final,  though  the 
submission  be  general. 

On  a  general  reference  of  all  actions,  suits,  controversies,  General  refer- 
and  demands,  the  arbitrators  by  their  award  reciting   that 


they  had  considered  the  allegations  and  evidence  of  all  banking 
parties  concerning  the  premises,  proceeded  to  award  that  all 
actions  and  suits  pending  between  the  parties  should  cease, 
and  directed  payment  by  the  defendant  of  a  certain  sum  of 
money  which  it  stated  to  be  "the  balance  due  on  the  banking 
account  of  the  defendant  with  the  plaintiffs."  It  was  objected 
that  this  was  a  settlement  of  one  matter  only,  and  not  of 
all.  But  the  court  said,  if  it  could  be  shown  that  there  was 
any  other  matter  in  difference  between  these  parties  than  the 
banking  account,  the  award  could  not  be  sustained  in  any 
respect  ;  but  they  thought  it  lay  on  the  party  who  impeached 
it  to  show  that  there  was  some  other  matter  in  difference  ; 
and  that  otherwise  they  could  not  intend  it,  though  the  refer- 
ence was  of  all  matters  in  difference  between  the  parties  (£). 

An  award  made  de  et  super  prcemissis,  that  the  parties  Ordering 
shall  execute   mutual   releases  of   all  actions  and  demands  ^forem 
before  a  certain  day,  is  good,  though  that  day  be  before  the  mission. 
day  of  the  date  of  the  submission,  for  the  court  will  not 
presume  that  any  new  controversies  arose  in  the  intervening 

(r)  Cargey  v.  Aitcheson,   2  B.  v.  Hackett,  1  Lev.  132. 

&  C.   170.     See  also  Gillon  and  (A;)  Ingrain  v.  Milnes,  8  East, 

Mersey  Navigation  Co.,  In  re,  3  444. 
M.  iS:  Ad.  432.     See  also  Hopper 

II.  T 
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Award  on 
cause  only. 


Award  silent, 
sometimes 
presumed  a 
decision. 


period ;  but  if  it  be  shown  that  any  new  demands  arose  in 
.  the  interval,  the  award  will  be  void  in  toto  (/) . 

If,  on  a  reference  of  all  controversies,  the  award  be  made 
de  prsemissis,  and  merely  contain  an  adjudication  respecting 
one  action  between  the  parties,  this  will  be  held  final,  for  it 
will  be  intended  that  the  award  is  made  of  all  matters 
submitted  to  the  arbitrator,  and  it  need  not  state  that  there 
were  no  other  matters  in  difference  than  the  matters  in  the 
cause  (m). 

Thus  the  court  supported,  as  final,  an  award  on  a  reference 
of  all  actions,  controversies,  and  suits,  which,  after  reciting 
the  pendency  of  one  action,  awarded  de  et  super  prsemissis, 
that  each  party  should  pay  his  own  costs,  and  that  the 
defendant  should  pay  the  plaintiff  five  shillings  for  making 
the  first  breach  in  the  law  (n).  So,  if  a  cause  and  all  matters 
in  difference  be  referred,  and  the  award,  purporting  to  be 
concerning  the  matters  in  difference  only,  direct  that  the 
defendant  shall  pay  the  plaintiff  a  certain  sum  in  full  of  all 
demands  in  the  cause,  this  will  be  held  sufficiently  final,  if  it 
be  not  proved  that  there  are  other  matters  out  of  the  cause 
on  which  the  arbitrator  has  omitted  to  award  (o) . 

So,  where  an  arbitrator  had  to  award  of  and  concerning  all 
matters  of  account  then  pending  between  L.  and  C.,  and  he 
awarded  of  and  concerning  the  premises  that  L.  should  pay 
C.  a  certain  specified  sum,  "  the  amount  due  in  respect  of  the 
"W.  farm  account,"  and  a  further  sum  "  due  from  him  to  C. 
in  respect  of  shares  in  the  "W.  Cement  Company,"  the  award 
was  held  sufficiently  final  on  demurrer  when  set  out  on  the 
record  in  an  action  (p). 

vii.  Whether  matter  presumed  decided  when  award  silent.'] — 
Even  where  it  has  been  proved  that  there  were  other  matters 
in  difference  before  the  arbitrator  than  those  on  which  the 
arbitrator  has  adjudicated,  the  rule  of  presuming  in  favour  of 
the  sufficiency  of  the  award  has  been  carried  so  far,  that  his 


(I)  Ward  v.  TJncorn,  Cro.  Car. 
216;  Busfield  v.  Busfield,  Cro. 
Jac.  577 ;  Barnes  v,  Greenwel, 
Cro.  Eliz.  858. 

(m)  Baspole's  case,  8  Eep.  97  b; 
Wyatt  v.  Curnell,  1  Dowl.  N.  S. 
327. 


(ri)  Hawkins  v.  Colclough,  1 
Burr.  275. 

(o)  Day  v.  Bonnin,  3  Bing. 
N.  C.  219;  Wynne  v.  Edwards, 
12  M.  &  W.  708. 

(»)  Harrison  v.  Lay,  13  C.  B. 
N.  S.  528. 
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silence  respecting  them  has,  in  many  instances,  been  held  not      PAET  II. 

f*H     V     8     4 

to  make  the  award  had,  hut  somehow  to  amount  to  a  decision        '       1_ 

concerning  them  (<?). 

An  award  was  sustained  where,  on  a  reference  respecting  Equitable 
some  causes   and   all   matters   in  difference,  the   arbitrator  noticed  in 
reciting  that  he  had  considered  all  the  evidence  and  papers  award- 
touching  the  matters  in  difference,  awarded  respecting  the 
actions  only,  although  it  appeared  that  the  plaintiff  had  set 
up  an  equitable  claim,  which  the  arbitrator  did  not  notice, 
deeming  it  wholly  unsustainable  (r). 

By  order  of  Nisi  Prius,  an  action  for  a  tort  and  all  matters  Cross  claim 
in  difference  were  referred,  and  a  verdict  was  taken  for  the  y 
plaintiff  subject  to  the  reference.  Before  the  arbitrator,  the 
defendant  claimed  a  sum  as  the  balance  of  an  account,  which 
sum  the  plaintiff  admitted  to  be  due.  The  award  reciting 
that  all  matters  in  difference  were  referred,  awarded  (though 
not  saying  de  prsemissis)  that  a  verdict  should  be  entered  for 
the  plaintiff  for  a  certain  amount  of  damages,  but  made  no 
mention  of  the  sum  admitted  to  be  due  to  the  defendant.  The 
court  held  that  it  sufficiently  appeared  from  the  award  that 
the  arbitrator  had  decided  concerning  all  the  matters  referred 
to  him,  and  said  that  if  he  had  used  in  the  award  the 
words  "  de  prsemissis,"  there  could  have  been  no  doubt  upon 
the  subject ;  for  they  considered  that  the  fair  interpretation 
to  be  put  on  the  award  was,  that  the  arbitrator  gave  as 
damages  the  sum  which  he  found  to  be  due  after  settling  all 
accounts  between  the  parties  (*). 

In  close  accordance  with  the  above  decision  is  the  following  Claim  for 
case.  On  a  reference  of  an  action  for  the  balance  of  the  price 
of  some  horses,  together  with  all  matters  in  difference,  the 
defendant  made  a  claim  before  the  arbitrator  for  an  alleged 
breach  of  warranty  of  the  horses'  soundness  ;  the  arbitrator 
awarded,  "  of  and  concerning  the  matters  in  difference,"  that 
the  plaintiff  had  no  cause  of  action  against  the  defendant, 
but  was  silent  respecting  the  defendant's  claim ;  the  court 
held  the  award  sufficient,  and  said  they  would  presume  the 


(q)  See  the  notes  to  Birks  v.      642. 

Tnppet,  1  W.  Saund.  33  a.  (a)  Gray  v.  Gwonnap,   1  B.  & 

(r)  Craven  v.  Craven,  7  Taunt.      A.  !(><>. 
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claim  beyond 
action  not 
noticed. 


Award  silent, 
sometimes  not 
presumed  a 
decision. 


Silence  on 
claim  for 
indemnity. 


Cross  claim 
by  defendant. 


arbitrator  took  the  claims  of  both  parties  into  his  considera- 
tion (f). 

In  a  later  case,  however,  where  a  cause  and  all  matters 
were  referred,  the  arbitrator  found  specifically  on  each  of  the 
issues  in  the  action,  determining  in  favour  of  the  defendant 
the  issue  on  a  plea  which  went  to  the  whole  cause  of  action. 
The  award  took  no  notice  of  a  claim  by  the  plaintiff  respecting 
a  matter  in  difference  not  in  the  action,  though  the  arbitrator 
swore  that  he  had  taken  it  into  his  consideration.  The  court, 
on  the  strength  of  the  authorities,  especially  of  that  of  Gray 
v.  Gtcennap  («),  held  that  they  could  not  set  aside  the  award 
for  this  omission,  Lord  Abinger,  C.B.,  however,  saying  that 
had  the  matter  been  res  integra,  he  should  have  been  disposed 
to  have  thought  the  award  void  ;  and  that  as  the  award  was 
in  writing,  its  silence  as  to  any  matter  in  difference  brought 
before  the  arbitrator,  prevented  it  from  being  a  sufficient 
exercise  of  the  authority  vested  in  him  by  the  submission  (x). 
In  one  case,  in  which  it  appeared  by  affidavit  that  on  the 
reference  the  plaintiff  made  a  claim  not  included  in  the  cause, 
on  which  claim  no  award  was  made,  Coleridge,  J.,  held  that 
the  award,  though  made  of  and  concerning  the  matters  re- 
ferred, was  not  final,  and  set  it  aside  on  the  ground  that 
there  was  no  decision  as  to  the  matter  in  difference  out  of 
the  action  (y] . 

In  a  case  before  Lord  Ellenborough,  C.J.,  when  on  a 
general  reference  the  defendant  set  up  a  claim  to  be  indem- 
nified against  a  liability  on  certain  bills  of  exchange,  and  the 
award  did  not  notice  the  claim,  the  court  construed  the  silence 
of  the  arbitrator  to  amount  to  an  omission  to  decide  the  point, 
and  held  the  award  bad  in  consequence,  although  it  pur- 
ported to  be  made  touching  the  matters  in  difference  (s). 

More  recently,  however,  where  a  cause  and  all  matters  in 
difference  were  referred,  the  defendant  made  a  cross  claim  for 
damages.  The  award,  purporting  to  be  "  of  and  concerning 
the  matters  so  referred  as  aforesaid,"  disposed  of  the  issues, 
directing  the  defendant  to  pay  the  plaintiff  a  certain  sum,  on 


(*)  Hayllar  v.  Ellis,  3  M.  &  P. 
553. 

(w)  1  B.  &  A.  106. 

[as]  Dunn  r.  "Warlters,  9  M.  & 


.  293. 


127. 


Gryde  v.  Boucher,  o  Dowl. 


(z)  MitcheU  v.  Staveley,  16  East, 


1 
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payment  of  which  the  plaintiff  was  to  execute  to  the  defen-      PABT  II. 
dant  a  general  release.    The  Court  of  Common  Pleas,  distinctly        ' ' 


overruling  Gyde  v.  Boucher  (a)  (which  opinion  they  have  since 
ratified  (£>)),  held  the  award  sufficient  (c). 

And  the  case  was  affirmed  in  the  Exchequer  Chamber.  Guiding  rule 
There  Parke,  B.,  stated  the  governing  principle  thus :  "  The  silent, 
rule  is  this, — where  there  is  a  further  claim  made  by  the  8ufficient- 
plaintiff  or  a  cross  demand  set  up  by  the  defendant,  and  the 
award  professing  to  be  made  of  and  concerning  the  matters 
referred  is  silent  respecting  such  further  claim  or  cross 
demand,  the  award  amounts  to  an  adjudication  that  the 
plaintiff  has  no  such  further  claim,  or  that  the  defendant's 
cross  demand  is  untenable ;  but  where  the  matter  so  set  up 
from  its  nature  requires  to  be  specifically  adjudicated  upon, 
mere  silence  will  not  do."  And  he  illustrated  the  latter 
position  by  the  case  of  an  arbitrator  called  upon  to  decide 
upon  which  of  two  demises  a  plaintiff  in  ejectment  was 
entitled  to  recover,  or  whether  or  not  a  partnership  existed 
between  two  persons,  or  what  was  the  interest  that  a  party 
took  in  certain  property,  whether  an  estate  tail  or  an  estate 
in  fee,  and  said  that  in  such  cases  a  general  award  professing 
to  adjudicate  upon  all  the  matters  referred  would  not 
suffice  (d). 

Though  by  s.  63  of  the  Lands  Clauses  Consolidation  Act,  silence  as  to 
1845,  the  arbitrator,  on  estimating  the  compensation,  is  to  damjTTunde 
have  regard  not  only  to  the  value  of  the  land  taken,  but  to  Lands  Clauses 
the  damage,  if  any,  by  severance,  and  the  landowner  claims 
compensation  for  his  land  taken  and  for  severance  damage 
also,  the  award  will  be  good  if  it  give  compensation  for  the 
value  of  the  land  only,  for  the  court  will  assume  from  the 
silence  of  the  arbitrator  that  he  is  of  opinion  that  there  is  no 
damage  by  severance  (e). 

vin.  Conditional  award.~\ — An   award  leaving  the  result 
conditional  on  the  voluntary  performance  by  one  party  of  some 

(a\  5  Dowl.  127.  (<]}  Harrison   v.    Creswick,    13 

(I)  Duke  of  Beaufort  v.  Swan-  C.   B.   399.      See  more  recently 

sea  Harbour  Trustees,  29  L.  J.  Jewell  r.  Christie,  36  L.  J.  C.  P. 

C.  P.  241,  S.  C.  8  C.  B.  N.  S.  156.  168,  S.  C.  L.  R.  2  C.  P.  296. 

(c)  Creswick    v.    Harrison,    10  (e)  Duke  of  Beaufort  v.  Swansea 

C.  B.  441.  Harbour  Trustees,  29  L.  J.  C.  P. 

241,  S.  C.  8  C.  B.  N.  S.  156. 
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particular  act  for  the  benefit  of  the  other,  seems  generally 
open  to  the  objection  of  not  being  final  (/).  The  remarks  of 
Lord  Brougham  in  the  following  case  point  out  what  sort  of 
a  condition  may  properly  be  imposed  in  certain  cases. 

An  action  was  brought  by  a  subscriber  against  a  company 
^or  ^ne  value  of  his  shares,  on  the  ground  that  they  had 
engaged  in  speculations  foreign  to  their  original  undertaking. 
The  company  having  brought  a  cross  action  for  calls,  both 
were  referred  ;  and  the  arbitrator,  among  other  things, 
awarded  that  the  subscriber  was  entitled  to  decree  for  a 
certain  specified  sum  as  the  price  of  his  shares,  which  sum, 
after  deducting  what  was  awarded  for  the  calls,  the  award 
proceeded  to  find  that  he  was  entitled  to  receive  from  the 
company  on  surrendering  or  transferring  his  shares  to  them, 
or  to  any  person  they  might  direct.  The  House  of  Lords  held 
the  award  not  to  be  final,  since  it  merely  said  conditionally 
that  if  the  subscriber  chose  to  give  up  his  shares,  the  com- 
pany should  pay  him  so  much  ;  that  the  direction  should  have 
been  in  positive  terms,  that  the  subscriber  should  surrender 
his  shares,  and  that  the  company  should  pay  him  the  com- 
pensation awarded;  and  Lord  Brougham  said,  "It  is  in  vain 
to  argue  that  this  direction  was  the  same  as  a  direction  to 
a  party  to  do  so  and  so  upon  another  producing  letters  of 
administration,  or  that  it  was  like  the  case  of  a  party  who  is 
directed  to  do  so  upon  a  discharge  being  executed  to  him." 
"  There  was  no  necessary  connexion  between  the  arrangement 
which  the  arbitrator  was  in  the  course  of  directing  and  [the 
subscriber]  divesting  himself  of  his  property  in  ceasing  to  be 
a  shareholder"  (g). 

On  a  reference  respecting  a  claim  by  the  plaintiff  for  work 
done,  an  award,  that  the  work  done  was  rated  at  a  certain 
sum,  and  that  for  that  the  plaintiff  should  accept  a  bill  of 
sale  of  a  part  of  a  ship,  was  considered  bad  for  not  directing 
the  defendant  to  give  the  bill  of  sale  in  question,  on  the 
ground  that  if  the  defendant  refused  to  deliver  it,  the  plaintiff 
could  not  assign  a  breach  of  the  award,  and  that  the  court 
could  not  imply  any  order  to  deliver,  so  as  to  make  the  award 
good  by  implication  (ti)  . 


(/)  Crofts    v.    Harris,    Carth. 
187. 
((/)  Baillie    v.    Edinburgh    Oil 


Gas  Co.,  3C.  &F.  639. 

(A)  Clapcott  v.   Davy, 
Eaym.  611. 


1    Lcl. 
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But  an  award,  "  that  one  shall  keep  and  enjoy  the  goods,      PAET  II. 
paying  so  much  money  to  the  other,"  though  objected  to        •    -   •   • 
on  the  ground  that  there  was  no  positive  direction  to  pay  the 
money,  was  held  good,  as  amounting  to  an  award  to  pay  the 
amount  (i). 

A  conditional  direction  in  an  award  otherwise  final  is  Conditional 
often  perfectly  valid.  Thus,  a  direction  to  do  an  act  on  the  valid/0 
premises  of  a  third  party,  though  void  if  absolute,  as  ren- 
dering a  party  liable  to  an  action  of  trespass,  is  perfectly 
good,  if  it  be  made  conditional  on  obtaining  the  consent 
of  the  owner  of  the  land  (/•).  So,  where  the  lease  of  certain 
premises  was  awarded  to  the  defendant,  and  it  was  provided 
that  if  the  rent  awarded  to  be  paid  by  him  were  not  paid, 
the  award  should  be  void  as  to  his  enjoying  the  lease,  the 
court  held  the  award  good,  notwithstanding  the  conditional 
award  as  to  the  lease,  for  it  became  absolute  if  the  defendant 
paid  the  rent,  and  if  he  did  not,  he  lost  the  enjoyment  by  his 
own  default  (/) . 

If  an  award  contain  a  proviso  that  it  shall  be  wholly  void  Award  con- 
on  the  happening  of  a  certain  event,  whether  that  event  be  void  on  event, 
within  the  control  of  the  parties  to  the  reference  or  not,  the 
award  will  be  bad  in  toto,  for  by  adding  the  proviso,  the 
arbitrator  has  prevented  his  decision  being  a  certain  and 
final  termination  of  the  matters  in  dispute.  Thus,  where  it 
was  awarded  that  one  should  pay  the  other  so  much  money, 
and  that  the  latter  should  give  the  former  a  release,  provided 
that  if  the  first  should  be  discharged  of  any  arrears  due  to 
soldiers  by  an  act  of  indemnity,  then  the  award  should  be 
void,  the  award  was  held  not  final  (/>/) ;  and  the  like  result 
followed  where  the  award  provided,  that  if  either  party  were 
dissatisfied  with  the  award,  and  within  a  specified  time  paid 
a  small  sum  to  the  other,  the  award  should  be  void,  and  the 
parties  be  at  liberty  to  proceed  against  each  other  as  before 
the  award  (n). 

Where  a  submission  authorised  the  arbitrator  to  set  aside  To  set  aside 
certain  deeds,  and  gave  him  power  to  direct  what  should  be  have8power." 

JO  Stiles  v.  Triste,  1  Sid.  54.  423. 

[*)  Turner  v.  Swainston,  1  M.  (m)  Kinge  v.  Fines,   Sid.   59 ; 

.^  \\ .  j7:>.    See  P.  II.  ch.  8,  s.  4,  Vin.  Ab.  Arb.  H.  18. 

d.  3.  (//)  Sherry  v.  Richardson,  Pop. 

(1)  Furser  v.  Prowd,  Cro.  Jac.  !.">. 
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done,  and  he  awarded  that  certain  specified  deeds  should  be 
set  aside,  "  if  and  so  far  as  the  same  respectively  are  in  force, 
and  if  and  so  far  as  I  have  jurisdiction  to  set  the  same  aside; 
and  if  I  have  no  power  to  set  them,  or  any  of  them  aside, 
I  declare  that  the  rest  of  my  award  is  yet  to  stand,"  Turner, 
L.J.,  was  of  opinion  that  the  award  was  not  final  (o). 

ix.  Aicard  in  the  alter  native. ~\ — An  award  in  the  alterna- 
tive is  sufficiently  certain  and  final. 

Thus  an  award  to  pay  1007.  at  such  a  day,  or  if  the  party 
do  not  pay  it  by  the  day,  to  pay  HO/,  at  a  future  day,  is  good, 
for  the  additional  payment  is  in  the  nature  of  a  penalty, 
which  the  arbitrator  has  a  power  to  impose  (p).  So,  an 
award  is  good  which  orders  a  party  to  pay  a  certain  sum  by 
instalments  on  several  days,  and  if  he  fail  on  the  first  day,  to 
pay  the  whole  sum  immediately  afterwards  (q).  So,  on  a 
difference  respecting  a  right  of  way,  the  award  was  sustained, 
which  directed  that  in  case  the  way  were  taken  away,  the 
plaintiff  was  to  pay  so  much  less  than  a  specified  sum,  and  if 
not,  so  much  more  (r). 

If  an  award  direct  one  of  two  things  to  be  done,  and  one 
of  them  be  uncertain  or  impossible,  the  award  is  nevertheless 
sufficiently  certain  and  final  if  the  second  alternative  be 
certain  and  possible  ;  and  it  will  be  incumbent  on  the  party 
to  perform  the  second  alternative  (s)  ;  as,  for  instance,  if  the 
direction  be  that  defendant  should  cause  satisfaction  to  be 
entered  on  the  judgment-roll  in  a  certain  action,  or  pay 
a  sum  of  money,  and  there  be  no  such  action  in  fact, 
the  award  is  good  to  compel  the  defendant  to  pay  the 
money  (t).  So,  if  it  be  to  deliver  a  deed  which  is  not  in  his 
power  or  possession,  or  to  pay  a  sum  of  money,  the  party 
must  perform  the  alternative  of  paying  the  money,  which  is 
within  his  power  (u) . 

An  award  that  the  defendant  should  pay  the  plaintiff 
100/.  by  such  a  day,  or  should  find  two  sureties  to  be  bound 


(o)  Nickels  v.  Hancock,  7  De  Gr. 
M.  &  G.  300. 

(p)  Koyston  v.  Bydall,  Roll. 
Ab.  Arb.  H.  8,  p.  250';  Com.  Dig. 
Arb.  E.  15. 

(q)  Kockill  v.  Witherell,  2  Keb. 
838. 


(r)  Collett  v.  Podwell,  2  Keb. 
670. 

(s)  Simmonds  v.  Swaine,  1  Taunt. 
548. 

(t)  Wharton  v.  King,  2  B.  &  Ad. 
528. 

(u)  Lee  v.  Elkins,  12  Mod.  585. 
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with  him  to  the  plaintiff  to  pay  the   100/.  by  20/.  a  year,      PART  II. 
until  the  whole  be  paid,  was  held  a  good  award  as  to  the     CH'  Y'  s' 
former  part,  but  void  as  to  the  latter,  and  not  even  to  give 
the  defendant  the  liberty  of  electing  whether  he  would  pay 
the  100/.  at  once,  or  find  the  sureties  to  secure  the  yearly 
instalments  (x). 

x.  Award  reserving  or  delegating  judicial  authority. ,] — An  Arbitrator 
arbitrator  cannot  in  his  award  reserve  either  to  himself,  or  Or  delegate 
delegate  to  another,  the  power  of  performing  in  future  any  authont7- 
act  of  a  judicial  nature  respecting  the  matters  submitted  (#). 
His  duty  is    to   make  a  final   and  complete  determination 
respecting  them  by  his  award,  and  it  is  a  breach  of  that  duty 
to  leave  anything  to  be  determined  hereafter. 

Thus  an  award  directing  the  defendant  to  leave  on  certain  Reservation 
land  so  many  trees  to  the  plaintiff  for  house-bote  and  hedge-  t^  themselves8 
bote,  as  the  arbitrators,  upon  advice  with  counsel  at  the  next 
assizes,  should  appoint,  was  held  void  as  imperfect,  and  as 
reserving  a  future  authority  to  themselves  (z). 

The  same  was  held  respecting  an  award  which  directed  A. 
to  pay  B.  certain  sums  by  instalments,  and  to  give  B.  a  bond, 
and  to  execute  a  warrant  of  attorney  to  enter  judgment 
thereon  to  secure  the  payment,  but  that  the  warrant  should 
be  lodged  with  the  arbitrators,  and  that  judgment  should  not 
be  entered  thereon  without  their  consent  (a). 

Where  the  award  ordered  the  defendant  to  pay  a  sum  to 
the  plaintiffs,  with  a  proviso,  that  if  it  should  afterwards 
appear  to  the  arbitrators  that  the  plaintiffs  had  not  discharged 
the  defendant  from  certain  debts,  in  which  he  was  bound  for 
them,  that  so  much  of  the  sum  should  be  repaid  by  them  as 
to  the  arbitrators  should  seem  due  ;  the  award  was  considered 
bad;  for  these  words,  "  if  it  should  appear,"  were  construed  to 
be  a  retention  by  the  arbitrators  to  themselves  of  a  discre- 
tionary power  of  judging  hereafter  (6). 


(x)  Oldfield  v.  Wilmer,  1  Leon. 
140,  304. 

(y)  Winch  v.  Saundera,  2  Rolle, 
Rep.  214,  S.  0.  Cro.  Jac.  584; 
Palmer,  145 ;  Thorpe  v.  Cole,  2 
C.  M.  &  R.  367,  S.  C.  4  Dowl. 
457  ;  Com.  Dig.  Arb.  E.  16  ;  Selby 
v.  Russell,  12  Mod.  139;  Nott  v. 


Long,  9  G.  II.  B.  R.,  cited  in  Cay- 
hill  v.  Fitzgerald,  1  Wils.  28. 

(z)  Thinne  v.  Rigby,  Cro.  Jac. 
314. 

(«)  Lindsay  v.  Lindsay,  11  Ir. 
C.  L.  Rep.  311. 

(/>)  Winch  i'.  Saunders,  2  Rollo, 
Rep.  214,  S.  C.  Palm.  145. 
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Sometimes,  however,  the  award  may  be  good,  though  the 
reservation  be  void.  An  arbitrator,  to  whom  power  was 
given  to  award  respecting  the  use  of  a  stream,  decided  the 
question  referred,  and  ordered  certain  works  to  be  made  by 
the  defendant,  but  contemplating  in  his  award  the  possibility 
of  differences  arising  respecting  the  execution  of  the  works, 
he  reserved  to  himself  the  power  of  deciding  them,  and  then 
making  a  final  award,  stating  at  the  same  time  that  his  pre- 
sent award  was  final,  unless  the  plaintiff  complained  within  a 
certain  time.  The  court  held  the  reservation  of  authority 
void,  but  the  rest  of  the  award  good,  as  it  contained  a  final 
decision  on  the  matter  referred  (c) .  The  reservation,  it  will 
be  seen,  was  not  a  reservation  of  authority  to  decide  on  any 
of  the  subject-matters  of  the  reference,  but  on  matters  not 
submitted,  consequently  the  reservation  was  a  mere  excess 
of  authority. 

In  pursuance  of  the  rule  which  forbids  the  delegating  a 
judicial  authority,  the  award  is  bad  if  the  arbitrators,  instead 
of  deciding  the  matter  submitted,  award  that  the  parties 
shall  abide  by  the  award  of  a  third  person  whom  they 
name  (d) ;  or  that  the  defendant  shall  account  before  such 
auditors  as  the  plaintiff  shall  assign,  and  if  he  be  found  in 
arrears,  shall  pay  the  amount  (e). 

A  partial  delegation  of  authority  equally  vitiates  the  award ; 
as,  for  instance,  if  on  a  reference  to  settle  the  terms  and  con- 
ditions of  a  lease  of  certain  premises,  the  arbitrators  direct 
them  to  be  put  into  repair  to  the  satisfaction  of  a  person 
named  in  the  award ;  or,  after  determining  the  head  of  water 
a  miller  might  keep,  ordering  the  miller  to  put  up  such 
durable  marks  for  denoting  the  height  of  water  as  a  specified 
surveyor  should  direct  (/) ;  for  that  amounts  to  a  trans- 
ferring to  the  party  named  a  portion  of  the  authority  vested 
in  themselves  (g). 

An  award  that  the  defendant  should  pay  to  the  plaintiff 
a  certain  sum,  unless  within  a  definite  time  the  defendant 
should  exonerate  himself  by  affidavit  from  certain  payments 
and  receipts,  in  which  case  he  was  to  pay  a  less  sum,  was  held 


(c)  Manser  v.  Heaver,   3  B.  & 
Ad.   295 ;  Goddard  v.  Mansfield, 
19  L.  J.  Q.  B.  305. 

(d)  Lower  v.  Lower,  Eolle,  Ab. 
Arb.  B.  20 ;  Kolle,  Ab.  Arb.  H.  11. 


fe)  Kolle,  Ab.  Arb.  I.  9. 

(/)  Johnson  v.  Latham,  19  L.  J. 
Q.  B.  329. 

(g]  Tomlin  v .  Mayor  of  Ford- 
wich,  5  A.  &  E.  147. 
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bad  by  Lord  Kenyon,  on  the  ground  that  the  arbitrators,      PAET  II. 
instead  of  determining  all  the  points  in  dispute,  had  left  one  _^. 
sum  in  dispute  to  be  decided  by  the  person  who,  of  all  others, 
was  least  qualified  to  decide  it,  namely,  the  defendant  him- 
self (A). 

So,  where  the  arbitrator  directed  that  A.  should  pay  B.  50/., 
and  that  A.  should  beg  B.'s  pardon  in  such  manner  and  in 
such  place  as  B.  should  appoint,  the  award  was  held  void  as 
to  the  latter  direction,  because  giving  B.  the  power  to  deter- 
mine the  time  and  place,  was  making  him  a  judge  in  his  own 
cause,  which  the  arbitrator  ought  to  have  determined ;  and 
though  time  and  place  were  but  circumstances,  yet  in  that 
sort  of  satisfaction  they  make  the  most  considerable  part  (z). 

There  seems  to  be  an  exception  to  the  rule  against  dele-  Exception 
gating  authority  in  respect  of  costs.     For  an  award,  which  the  Master 

directs  the  payment  of  such  costs  as  shall  be  taxed  by  the  the  taxin& of 
*   *  .  ^  costs. 

officer  of  the  superior  court  which  has  cognizance  of  the  sub- 
mission, is  undoubtedly  good  (&),  though  if  the  award  direct 
the  costs  to  be  taxed  by  one,  not  an  officer  of  the  court,  it  will 
be  bad,  as  delegating  a  judicial  authority,  even  where  it  pro- 
vides that  the  costs  shall  be  such  as  a  Master  in  Chancery 
would  allow.  Though  a  reference  to  a  stranger  is  judicial, 
yet  it  seems  the  officer  of  the  court,  in  taxing  costs,  is  con- 
sidered as  acting  in  a  ministerial  capacity  only  (/).  If  this  be 
so,  this  class  of  cases,  which  has  been  termed  an  exception  to 
the  general  rule,  would  fall  properly  into  the  class  next  con- 
sidered. Before  leaving  this  subject,  it  may  be  observed,  that 
it  is  only  to  causes  in  the  superior  courts  that  this  exception 
applies,  for  the  arbitrator  must  ascertain  for  himself  the 
amount  of  costs  in  a  cause  in  an  inferior  court,  and  cannot 
delegate  that  duty  to  the  officers  of  the  inferior  court  (in). 

xi.  Award  reserving  or  delcgathuj   niiiiixfci'idl  <tuf>/.'] — An  Arbitrator 
important  distinction   has  been  taken  by  the  courts,  that  Or  delegate 

(7t)  Pedley  v.  Goddard,  7  T.  E.  73 ;  Worrel  v.  Atworth,  Sid.  358 ; 

73.     See  Eous  v.  Lun,  1  Keb.  569.  Cargey  v.  Aitchoson,  2  B.  &  C. 

ft4)  Glover  v.  Barrie,  1  Salk.  71.  170. 

•    (K)  See  post,  p.  290.     Selby  v.  (I)  Knott  v.  Long,  2  Strange, 

Eussell,  12  Mod.  139;  Lingood  v.  1025. 

Eade,  2  Atk.  501 ;  Thorp  v.  Cole,  (/«•)  Addison  v.  Gray,   2  Wils. 

2  C.  M.  &  E.  367,  S.  C.  4  Dowl.  293.     See  Arbitration  Act,  1889, 

467  :   Fedley  v.  Goddard,  7  T.  E,  52  &  53  Viet.  c.  49,  Sched.  I.  (i). 
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though  the  arbitrator  cannot  reserve  a  further  judicial  act  to 
be  done,  he  may  reserve  a  further  ministerial  act  to  be  done 
either  by  himself  or  a  stranger,  at  any  time,  even  after  the 
time  limited  for  making  the  award  has  expired  (n). 

Whether  the  matters  are  referred  .to  be  finally  decided  by 
the  arbitrator,  or  whether  he  is  simply  to  make  a  valuation 
of  certain  landed  property,  after  ascertaining  in  his  award  the 
rate  to  be  charged  per  acre,  he  may  direct  the  number  of 
acres  to  be  ascertained  by  measurement,  for  measuring  is  a 
merely  ministerial  act  (0) . 

Where  the  arbitrators  to  whom  it  was  referred  to  fix  the 
price  of  an  estate,  stated  in  their  award  the  sum  to  be  paid, 
and  the  number  of  acres  in  the  whole  estate,  and  added,  that 
if  there  were  any  error  in  the  admeasurement,  an  allowance 
should  be  made  at  the  rate  of  a  certain  amount  per  acre, 
either  less  or  more  than  the  admeasurement,  if  the  mistake 
were  in  the  land  on  one  side  of  a  brook,  but  an  allowance  of 
twice  the  amount  per  acre  if  the  mistake  were  in  the  land 
on  the  other  side ;  the  court  held  that  the  award  was  not 
certain  and  final,  as  the  arbitrators  had  not  stated  how  much 
of  the  estate  they  considered  lay  on  each  side  of  the  brook 
respectively,  so  that  there  were  no  means  of  ascertaining  to 
what  extent  the  double  rate  per  acre,  for  additions  and  deduc- 
tions, or  to  what  extent  the  single  rate  only  was  to  be  allowed. 
The  court,  however,  added,  that  if  the  addition  or  deduction 
upon  admeasurement  had  been  to  be  made  at  a  uniform  rate 
per  acre  as  to  all  the  land,  the  award,  according  to  the  rule, 
"  id  certum  est  quod  certum  reddi  potest,"  would  have  been 
good(p). 

In  an  old  case,  two  judges  were  of  opinion  that  a  reserva- 
tion of  a  power  to  value  certain  goods  was  a  reservation  of  a 
judicial  power,  and  therefore  void ;  Powell,  J.,  however, 
thought  it  merely  ministerial.  The  award  being  bad  on 
other  grounds,  it  did  not  become  necessary  to  determine  the 
point  (<?).  In  more  recent  cases,  a  valuer's  functions  have 
been  treated  as  of  a  judicial  character  (r). 

(n)  Winch,  v.  Saunders,  2  Eolle,      Hunter  v.  Bennison,  Hard.  43. 
Eep.  214,  S.  C.  Palm.  145 ;   Cro. 
Jac.  584 ;  Thorp  v.  Cole,  2  0.  M. 
&  R.  367,  S.  0.  4  Dowl.  457. 

(o)  Thorp  v.  Cole,  4  Dowl.  457, 
S.  C.  2  C.  M.  &  E.  367 ;  Winch 
v.  Saunders,  2  Eolle,  Eep.  214; 


(p]  Hopcraft  v.  Hicknian,  2  S. 


550. 


130. 
Cockson  v.  Ogle,   1  Lutw. 


(r)  Anderson  v.  Wallace,  3  C. 
F.  26.    See  ante,  p.  209. 
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Arbitrators    often   direct    the  parties  to   execute   bonds,      PART  II. 
releases,  or  other  documents,  to  be  settled  by  themselves  or     CH'  Y' 
others.      Such  a  direction  will  sometimes  avoid  the  award,  Reserving 

power  to 

sometimes  not,  according  as  in  each  case  it  is  treated  as  a  settle  deeds, 
reservation  of  a  judicial  or  ministerial  duty. 

A  reservation  to  the  arbitrator  is  generally  construed  to  be  Reservation 
judicial.     Thus  it  has  been  held,  that  if  the  arbitrators  award  to  arbitrator- 
that  the  defendant  shall  pay  the  plaintiff  a  sum  certain,  and 
in  security  for  the  payment  shall  execute  such  a  bond  as 
they  shall  advise  (s),  or  that  the  defendant  shall  secure  the 
payment  of  such  a  sum  to  the  plaintiff  in  such  a  manner  as 
they  shall  advise,  the  award  is  invalid  ((). 

So  also  a  direction  to  execute  such  bond  by  way  of  security  Reservation 
for  the  sum  awarded,  or  such  releases  as  a  stranger  shall  to  8tranoer- 
advise,  has  been  considered  equally  bad  («),  though  the  dis- 
tinction in  principle  between  these  and  the  next  class  of  cases 
does  not  seem  very  clear.     It  may  be  observed  that  an  award 
that  one  shall  release  another,  by  the  advice  of  J.  S.,  has  been 
held  good  (x). 

If  the  direction  be,  that  one  party  shall  execute  to  the  Reservation 
other  such  a  bond,  by  way  of  security  for  the  amount,  as  his  *°  counsel- 
opponent's  counsel  shall  advise,  or  if  the  award  direct  that 
the  one  shall  execute  to  the  other  a  general  release,  as  fully 
and  beneficially  as  counsel  shall  advise,  the  award  has  been 
held  to  be  good ;  for  it  is  said  that  the  delegation  to  the 
counsel  in  either  case  is  not  a  delegation  to  him  as  arbitrator, 
and  that  he  has  no  power  to  perform  any  judicial  act,  but 
acts  in  a  ministerial  capacity  only,  for  the  arbitrators  having 
directed  the  extent  of  the  bond  and  release,  the  counsel  has 
only  to  make  them  as  strong  in  law  as  he  can  (//).  Whore, 
in  order  to  decide  the  title  to  certain  land,  the  arbitrator 
awarded  that  an  action  should  be  conceived  by  the  advice  of 
certain  counsel,  this  was  held  to  be  a  reference  to  their  judg- 
ment, not  on  the  substance,  but  only  on  the  form  (s). 

The  following  case  illustrates  the  rule,  that  only  the  formal  TO  settle  con- 
drawing  up  of  the  instrument  may  be  deputed,  and  that  the  ve7ance- 

(a)  Eolle,  Ab.  Arb.  H.  4,  p.  250.          (a)  Anon.,  Jenk.  3d  cent,  case 

m  19  E.  IV.  1,  cited  in  Hunter      61,  p.  129. 
v.  Bennison,  Hard.  43.  (y)  Cater  v.  Startut,  Rolle,  Ab. 

(«)  Rolle,  Ab.  Arb.  H.  6,  p.  250;      Arb.  H.  7,  p.  250,  S.  C.  Sty.  217  ; 
Emory  v.  Emery,  Cro.  Eliz.  72G.        Jenk.  129. 

(z)  Brooke,  Ab.  Arb.  37. 
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PAET  II.  award  must  determine  its  nature  and  character.  On  a  refer- 
CH'  T'  8'  '  ence  respecting  the  right  to  a  certain  house  and  premises,  the 
award,  which  directed  certain  parties  to  execute  to  another 
party  all  such  conveyances,  releases,  and  assurances,  as  might 
be  necessary  to  pass  their  respective  interests  to  him,  was 
held  void  in  toto,  because  it  did  not  specify  the  manner  in 
which  the  conveyance  was  to  be  effected,  but  reserved  to  the 
arbitrator,  in  case  of  dispute,  a  power  to  appoint  a  counsel  or 
solicitor  hereafter,  to  decide  as  to  what  should  be  the  proper 
conveyances,  releases,  or  assurances,  and  as  to  the  clauses, 
provisions  and  covenants  which  they  were  to  contain  (a). 
To  court.  Where  the  arbitrators,  on  a  reference  out  of  Chancery, 

awarded  mutual  releases  of  all  matters  in  difference,  the 
leaving  it  to  the  court,  if  they  thought  proper,  to  give  direc- 
tions to  the  Master  to  settle  the  form,  was  not  held  to  make 
the  award  bad  & . 


SECTION  Y. 

THE  AWARD  MUST  BE  CERTAIN. 

PAET  II.          i.  What  certainty  requisite,~\ — An  award  ought  to  be  certain, 
CB-  v"  B-  5'     so  that  no  reasonable  doubt  can  arise  upon  the  face  of  it  as  to 
the  arbitrator's  meaning,  or  as  to  the  nature  and  extent  of 
the  duties  imposed  by  it  on  the  parties. 

Certainty  to  a       Certainty  to  a  common  intent  only  is  sufficient,  for  the 
inteii  award  will  be  construed  by  no  technical  rules,  but  in  a  fair 

and  liberal  spirit,  with  a  view  to  support  it  as  far  as  a  sensible 
and  reasonable  interpretation  will  allow  (c). 

Certainty  as  If  the  arbitrator  direct  one  party  to  pay  money,  or  to  exe- 
cute a  release  to  the  other,  the  award  is  sufficiently  certain, 
though  it  mention  no  time ;  for  if  a  request  to  do  the  act 
be  necessary,  it  must  be  done  in  a  convenient  time  after  the 
request ;  if  there  need  no  request,  it  must  be  performed  in  a 

(a)  Tandy  v.  Tandy,  9  Dowl.       501. 

1044.  (c)  Hawkins    v.    Colclough,    1 

(6)  Lingood   v.   Eade,    2    Atk.       Burr.  275. 
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reasonable  time  (d).     If  the  award  be  without  a  date,  and      PAET  II. 

CH     V    S     5 

the  arbitrator  direct  a  party  to  do  a  thing  a  certain  number 
of  days  after  the  date  of  the  award,  this  will  not  be  so  uncer- 
tain as  to  be  invalid,  for  the  date  will  be  computed  from  the 
delivery  of  the  award  (e) . 

The  arbitrator  need  not  specify  any  place  for  the  payment  As  to  place, 
of  money  awarded  (/). 

If  it  be  doubtful  whether  the  award  has  decided  the  ques-  When  doubt- 
tion  referred,  it  will  be  set  aside  for  the  uncertainty.  matter6 

Hence,  where  a  Chancery  suit  had  been  brought  to  rescind  decided, 
an  agreement,  and  the  main  question  in  the  reference  was, 
whether  the  agreement  should  be  rescinded,  and  the  suit  put 
an  end  to,  and  the  arbitrator  directed  certain  things  to  be  done, 
the  performance  of  which  was  to  be  taken  in  full  satisfaction 
of  all  the  matters  in  difference,  and  that  each  party  should 
bear  his  own  costs  of  the  suit,  the  award  was  set  aside,  inas- 
much as  the  directions  of  the  arbitrator  did  not  clearly  deter- 
mine whether  the  agreement  was  to  be  rescinded  and  the  suit 
terminated  (g}. 

The  award  will  be  equally  invalid  if  it  be  uncertain  how  it  When 
has  decided  the  matters  referred.  matter 

When,  on  the  reference  of  a  cause  and  all  matters  in  differ-  decided- 
ence,  a  verdict  was  taken  in  the  cause  for  a  specified  amount 
of  damages,  subject  to  the  award  of  an  arbitrator,  and  he  was 
empowered  to  order  a  verdict  for  the  plaintiff  or  the  defen- 
dant, as  he  might  think  proper,  and  the  arbitrator  directed  a 
verdict  to  be  entered  for  the  plaintiff  (not  saying  for  how 
much),  and  that  the  defendant  should  pay  the  plaintiff  a  cer- 
tain sum,  the  court  held  the  award  bad,  as  it  was  uncertain 
whether  the  arbitrator  meant  the  verdict  to  stand  for  the 
sum  originally  taken,  and  the  amount  directed  to  be  paid 
by  the  defendant  to  be  in  respect  of  the  matters  out  of  the 
cause,  or  whether  he  intended  the  sum  ordered  to  be 
paid  by  the  defendant  to  be  substituted  for  the  nominal 
verdict  (//) . 

An  award  directing  an  executor  to  pay  the  balance  due  No  finding  as 

to  assets. 

(d)  Freeman  v.  Bernard,  1  Salk.      Brownl.  309. 

69.  to)  Tribe  and  Upperton,  In  re, 

(e)  Armitt   v.   Breame,    2   Ld.      3  A.  &  E.  295. 

]!a\  111.  1076,  S.  0.  1  Salk.  76.  (/<)  Martin  v.  Bur^e,  4  A.  &  E. 

(/)  Anon.,  1  Kob.  92,  S.  C.  2      973. 
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PAET  II. 
CH.  v.  s.  5. 


Awarding 
separately  on 
separate 
matters. 


Arbitrator 
must  fix 
precise 
amount  to  be 
paid. 


When  arbi- 
trator to  allow 
at  market 
price. 


from  his  testator  out  of  the  assets  in  his  hands,  is  sufficient, 
though  it  does  not  ascertain  whether  there  are  any  assets  in 
his  hands  («'). 

As  the  question,  whether  the  arbitrator  has  with  sufficient 
particularity  decided  all  the  matters  submitted  to  him,  arises 
as  naturally  on  the  objection  that  the  award  is  not  final,  as 
on  the  objection  that  it  is  not  certain,  the  reader  is  referred 
to  the  previous  section  for  information  on  the  point,  how  far 
it  is  necessary  for  the  arbitrator  to  decide  separately  on 
separate  matters  (A;). 

n.  Certainty  as  to  the  amount  awarded."] — When  the  arbi- 
trator directs  anything  to  be  done,  he  must  give  his  directions 
with  such  precision  that  the  parties  may  know  at  once  what 
they  are  to  do. 

If  he  order  a  sum  of  money  to  be  paid,  the  award  must 
ascertain  the  amount ;  therefore,  an  award  is  bad  that  orders 
one  party  to  pay  the  others  so  much  money  as  is  due  in  con- 
science, without  settling  what  is  due  (/) ;  or  so  much  as  such 
land  is  worth,  the  value  of  the  land  being  undetermined  (m) ; 
or  the  money  due  for  task  work,  without  ascertaining  the 
amount  owing  in  that  respect  (n) ;  or  to  pay  the  arrears  of 
rent  accruing  due  after  the  purchase  by  a  stranger  of  certain 
lands,  without  showing  what  the  arrears  are,  or  from  what 
period  they  are  to  be  calculated  (o) ;  or  to  pay  a  moiety  of  a 
debt  for  which  A.  is  bound,  without  saying  in  what  sum  (p) ; 
or  to  pay  so  much  for  every  quarter  of  malt  as  malt  may  then 
be  sold  for,  without  saying  in  what  place,  for  the  price  of 
malt  may  vary  in  different  markets  (q). 

But  where  the  parties  had  agreed  that  in  case  the  arbitra- 
tor should  think  the  plaintiff  not  entitled  to  recover  in  respect 
of  some  articles  of  iron  machinery  supplied  to  the  defendant, 
the  arbitrator  was  to  allow  the  plaintiff  the  value  of  them  at 
the  market  price  of  pig-iron,  as  the  defendant  still  kept  them, 


(?)  Love  v.  Honeybourne,  4  D. 
&  E.  814. 

(k)  See  P.  II.  ch.  5,  s.  4,  dd.  2, 
5,  7 ;  see  also  P.  II.  ch.  6,  as  to 
awarding  on  a  cause ;  P.  II.  en.  7, 
as  to  awarding  in  respect  of  costs. 

(1}  Watson  v.  Watson,  Sty.  28. 

(m)  Titus  v.  Perkins,  Skin.  247, 
per  Jones,  C.  J.,  248. 


(n)  Pope  v.  Brett,  2  Saund.  292. 

(o)  Massy  v.  Aubry,  Sty.  365. 

(p}  Gray  v.  Gray,  Eolle,  Ab. 
Arb.  Q.  2,  p.  263 ;  Com.  Dig.  Arb. 
E.  11. 

(q)  Hurst  v.  Bambridge,  Eolle, 
Ab.  Arb.  Q.  7,  p.  263  ;  Com.  Dig. 
Arb.  E.  11 ;  Waddle  v.  Dowiiman, 
12  M.  &  W.  562. 
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the  award  directing  the  defendant  to  pay  for  them  according      PABT  II. 
to  the  present  market  price  of  pig-iron  was  held  good,  and  to        ' 
have  sufficiently  ascertained  the  price,  hecause,  according  to 
the    agreement   of   the   parties,  the  arbitrator  was,  in  fact, 
merely  to  determine  whether  the  defendant  was  to  pay  for 
them  as  machinery  or  as  pig-iron  (r). 

When  the  submission,  among  other  things,  provided  that  Awarding 
the  arbitrator  should  direct  the  plaintiff  to  pay  into  a  bank  release11 
such  a  sum  of  money  as  would  be  sufficient  to  entitle  the  securities, 
defendant  to  have  restored  to  him  some  documents  deposited 
by  him  with  the  bank  as  a  security  for  advances,  and  the 
arbitrator,  following  the  submission,  awarded  that  the  plain- 
tiff should  pay  to  the  bankers  such  a  sum  of  money  as  would 
be  sufficient  to  entitle  the  defendant  to  have  his  securities 
restored  to  him;    the   court  held   the   award  bad,  for  not 
ascertaining  and  directing  payment  of  the  exact  amount  due 
to  the  bankers,  and  necessary  to  be  paid  in  order  to  release 
the  defendant's  securities  («). 

So,  where  on  a  reference  between  assignees  of  a  bankrupt  To  pay  over 
and  a  banking  company  respecting  some  bills  of  exchange,  ^yeJ  if  any, 
the  arbitrator   awarded  that  the  bills   and  money   secured 
thereby  were  the  property  of  the  assignees,  that  the  bills,  and 
moneys,  and  proceeds  should  be  delivered  and  paid  to  the 
assignees,  and  that  in  case  the  bank  should  have  received  the 
whole  or  any  part  of  the  money  secured  by  the  bills,  they 
should  pay  it  to  the  assignees,  the  award  was  held  bad  on  its 
face,  for  not  ascertaining  the  amount,  if  any,  received  by  the 
bank  in  respect  of  the  bills  (t). 

On  a  submission  concerning  all  controversies  relating  to  To  pay  share 
a  certain  voyage,  an  award  directing  that  one  party  should 
pay  his  share  of  the  expenses  of  the  voyage,  and  allow  on 
account  his  proportion  of  the  loss  which  should  happen  to 
the  ship  during  the  voyage,  was  held  good,  on  the  ground 
that  those  expenses  and  losses  might  be  reduced  to  a 
certainty  (u) .  This  case, .  however,  being  cited  in  a  later 
argument,  Alderson,  B.,  seemed  to  question  whether  any 
action  could  be  maintained  on  such  an  award  (x). 

(r)  Waddle  v.  Downman,  12  M.      3  Q.  B.  878. 
&  \V.  ,->(;•_>.  («)  Beale 

(«)  Hewitt  v.  Hewitt,  1  Q.  B.      Arb.  H.  14. 


w)  Beale  v.  Beale,  Rollo,  Ab. 


1 10.  (x)  Perry  v.  Mitchell,  2  1  >.  &  L. 

(t}  Marshall  and  Dresser,  In  re,      457. 
K.  U 
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TAUT  II. 
CH.  v.  8.  5. 

To  pay  joint 
damages  to 
plaintiff  and 
stranger. 


Money  due 
from.  A.,  B., 
and  C.,  some 
or  one  of 
them. 


Arbitrator 
need  not 
ascertain 
amount  of 

costs. 


Except  costs 
in  inferior 
courts. 


"Where  a  third  person  became  a  party  to  an  order  of 
reference  of  a  cause  and  all  matters  in  difference,  and  the 
arbitrator  was  to  settle  all  matters  in  difference  between  the 
plaintiff  and  defendant,  and  between  the  defendant  and  the 
third  person,  and  the  arbitrator  did  not  specify  the  amount 
of  damages  payable  by  the  defendant  to  the  third  party 
separately  from  the  damages  awarded  to  the  plaintiff  in  the 
action,  but  awarded  a  joint  sum  to  them,  the  court  refused 
to  enforce  the  award  summarily  (y)  ;  but  an  action  being 
brought  on  the  award,  they  held  it  valid  (z). 

An  award  that  so  many  pounds  are  due  to  the  defendant 
from  A.,  B.,  and  C.,  "some  or  one  of  them,"  and  directing 
the  amount  to  be  paid  by  them,  "  some  or  one  of  them,"  is 
uncertain  (a). 

in.  Certainty  as  to  costs  awarded^  — If  a  cause,  either  alone 
or  with  other  matters,  be  referred,  and  the  arbitrator  in  any 
terms  direct  one  party  to  pay  the  whole  or  any  proportion  of 
the  costs  of  the  cause,  as,  for  instance,  if  he  order  the 
defendant  to  pay  all  such  moneys  as  the  plaintiff  has 
expended  about  a  certain  action,  or  that  the  plaintiff  shall 
pay  five-eighths  and  the  defendant  three-eighths  of  the  costs, 
the  award  is  sufficiently  certain,  though  it  does  not  ascertain 
the  amount.  The  exception,  or  apparent  exception,  to  the 
rule  requiring  certainty,  is  grounded  on  the  practice  of  the 
superior  courts,  in  accordance  with  which  the  costs  on  such 
an  award  will  be  taxed  as  a  matter  of  course  by  the  officer 
of  the  court,  whose  peculiar  duty  it  is  to  settle  their  amount, 
and  who  in  so  doing  is  considered  as  acting  rather  in  a 
ministerial  than  judicial  capacity  (b). 

This  applies  only  to  causes  in  the  superior  courts,  for  a 
direction  to  pay  the  costs  of  an  action  in  an  inferior  court, 
without  ascertaining  the  amount  in  the  award,  is  void  for 
the  uncertainty  (c).  But  if  the  arbitrator  direct  payment  of 


(y)  Hawkins  v.  Benton,  2  D.  & 
L.  465. 

(z)  Hawkins  v.  Benton,  15  L.  J. 
Q.  B.  139,  S.  C.  8  Q.  B.  479. 

(a)  Kainforth  v.  Hamer,  25  L. 
T.  247. 

(6)  Pedley  v.  Goddard,  7  T.  B. 
73 ;  Hanson  v.  Liversedge,  2  Yent. 
242  ;  Cargey  v.  Aitcheson,  2  B.  & 


C.  170 ;  Holdsworth  v.  Barsham, 
31  L.  J.  Q.  B.  145,  S.  C.  2  B.  &  S. 
480,  S.  C.  in  error,  32  L.  J.  Q.  B. 
289,  S.  C.  3  B.  &  S.  1,  sub  nomine 
Holdsworth  v.  Wilson. 

(c)  Addison  v.  Gray,  2  Wils. 
293;  Winter  v.  Garlick,  1  Salk. 
75. 
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the  costs  of  a  cause  depending  between  the  parties,  it  will  be      PAET  II. 

presumed,  until  the  contrary  be  shown,  that  it  is  a  cause  in  -CH'  Y'  s'  °' 

one  of  the  superior  courts  (d).     In  an  old  case,  a  direction 

to   pay   all    reasonable    expenses    which   the   plaintiff  had 

sustained  about  the  suit,  was  held  too  uncertain  and  void  ((•} . 

So,  likewise,  an  order  to  pay  the  charges  spent  at  the  making 

of  the  award  (/).      But  in  a   subsequent   case,   where  the 

award  enjoined  the  defendant  to  pay  the  plaintiff  all  such 

costs,  charges,  and  expenses,  as  the  plaintiff  had  been  put  to 

in  a  certain  cause  then  depending  between  the  parties,  the 

court  held  that  the  direction  respecting  costs  meant  such  costs 

as  would  be  taxed  and  allowed  by  the  officer  of  the  court,  and 

that  therefore  the  award  was  good  (y) . 

If  the  arbitrator  give  the  rule  for  calculating  the  amount  Giving  rule 
of  money  to  be  paid,  without  stating  the  result  of  such  amoZtT*11^ 
calculation,  the  award  is  sufficiently  certain  according  to  the 
general  rule,  "id  certum  est  quod  certum  reddi  potest"  (A). 
Thus,  where  an  award  that  one  party  should  pay  the  other 
all  such  moneys  as  he  had  expended  about  the  prosecution  of 
a  suit  was  held  sufficiently  certain,  the  reason  given  was  that 
the  amount  would  be  ascertained  by  the  attorney's  bill(/). 
So,  where  the  award  was  to  pay  the  charges  of  a  suit  de- 
pending between  the  plaintiff  and  defendant,  and  that  the 
plaintiff  should  give  the  defendant  a  bill  of  the  charges ;  tliis 
was  held  certain  on  the  ground  that  the  charges  would  be 
ascertained  by  the  bill  delivered  (A-).  These  cases  are  strictly 
in  accordance  with  the  present  holding  of  the  courts,  if 
we  may  presume  that  they  meant  the  attorney's  bill  after 
taxation,  which  reduces  the  amount,  if  disputed,  to  a  cer- 
tainty. 

Though  the  award  do  not  fix  the  amount,  yet  if  it  refer  Amount  made 

to  any  instrument,  by  reference  to  which  the  sum  may  be  certain  by 

reference  to 
readily  computed,  it  is  good  enough.     Thus,  where  the  arbi-  other  docu- 

trators  directed  the  defendant  to  pay  to  the  plaintiff's  solicitor  ment- 
a  certain  amount,  stated  to  be  the  amount  of  his  bill  deli- 
vered, which  bill  included  charges  for  professional  services 

('/)  Fox  v.  Smith,  2  Wils.  267.  (A)  Higgins  v.  Willes,  3  M.  & 

(<•}  Bargrave  v.  Atkins,  3  Lev.  E.  382 ;  Hopcraft  v.  Hickman,  2 

413.  S.  &  S.  130. 

(/)  Pinkny  v.  Bullock,  cited  3  (t)  Boalo  v.  Beale,  Cro.  Car. 

Lev.  413.  383. 

(</)  Fox  r.  Smith,  2  Wils.  267.  (/.-)  I  -inii«-lil  >•.  Feme,  3  Lev.  18. 
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reference  tax- 
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under  Arbi- 
tration Act. 

Costs  taxable 
on  submission 
made  rule  by- 
statute. 


Presumption 
abouTamount. 


for  another  as  well  as  for  the  plaintiff,  the  award  was  con- 
sidered by  Parke,  B.,  as  sufficiently  certain,  although  the 
amount  of  the  plaintiff's  share  of  that  bill  was  unascertained 
by  the  award,  since,  as  the  sum  awarded  was  stated  to  be  for 
a  bill  already  delivered,  the  sum  due  from  the  plaintiff  to 
his  solicitor  might  easily  be  ascertained  by  reference  to  the 
bill(m). 

Where  the  reference  was  by  agreement,  and  contained  a 
stipulation  that  it  might  be  made  a  rule  of  one  of  the  supe- 
rior courts,  the  amount  of  the  costs  of  the  reference  could 
be  taxed  by  the  officer  of  the  court ;  and  therefore  it  was  no 
objection  that  they  were  not  settled  by  the  arbitrators  (»). 
Thus,  an  award  under  such  a  submission,  directing  the  defen- 
dant to  pay  to  the  plaintiff's  attorney  his  costs  of  attending 
the  arbitration  and  of  procuring  the  signature  of  his  clients 
and  other  parties  to  the  enlargement  of  time,  was  held  suffi- 
ciently certain,  as  the  amount  of  these  would  be  taxed  by  the 
master  (n) .  It  is  to  be  remembered  that  now  submissions 
generally  are  to  have  the  same  effect  as  if  made  orders  of 
court  (o) . 

On  a  reference  under  an  act  of  parliament,  under  which 
the  submission  may  be  made  a  rule  of  court,  when  the  arbi- 
trator has  a  discretion  as  to  costs,  as  under  the  Public  Health 
Act,  1848,  and  the  present  Public  Health  Act,  1875,  and  is 
not  bound  by  the  statute  to  ascertain  the  amount  himself,  he 
may  leave  to  the  master  to  settle  the  amount  ( p) . 

iv.  Award  when  presumed  certain^ — The  courts  will  strive 
to  hold  the  award  to  be  certain,  if  possible.  Therefore,  when 
an  arbitrator  ordered  the  plaintiff  and  defendant  to  pay  the 
costs  of  some  actions  in  certain  proportions,  and  directed  that 
the  sums  already  expended  by  either  party  in  respect  of  the 
actions  (the  award  not  specifying  their  amount)  should  be 
allowed  as  part  of  the  proportion  of  the  costs  to  be  borne  by 
each,  the  court  said,  that  this  was  a  certain  and  final  award 
or  otherwise,  according  as  there  were  or  were  not  disputes 


(m)  Thorp  v.  Cole,  2  C.  M.  &  E. 
367,  S.  C.  4  Dowl.  457. 

f»)  Ibid. 

(o)  Arbitration  Act,  1889,  52  & 
53  Viet.  c.  49,  s.  1 . 

( p]  Holdsworth  v.  Barsham,  31 


L.  J.  Q.  B.  145,  S.  C.  2  B.  &  S. 
480,  S.  C.  in  error,  32  L.  J.  Q.  B. 
289,  S.  C.  3  B.  &  S.  1,  sub  nomine 
Holdsworth  v.  Wilson;  Chester- 
field Corporation  v.  Brampton 
L.  B.,  50  J.  P.  824. 
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about  the  amount  expended;  but  as  it  was  not  shown  that      PABTII. 
there  were  any  such  disputes,  the  court  would  not  presume        '    '  '    ' 


that  there  were  any  (<?) .  The  above  decision  was  relied  on 
in  a  case  in  which  the  award  directed  payment  of  a  sum  of 
money  with  interest  to  be  computed  from  the  date  of  the  last  Interest 

' '  from  date 

settlement  of  accounts  (not  stating  the  date  of  such  settle-  Of  last  settle- 
ment), and  the  court  sustained  the  award  as  not  being  neces-  ment- 
sarily  uncertain,  since  they  would  not  presume  that  the  date 
of  the  settlement  was  in  dispute  (r).     On  the  like  principle,  In  proportion 
where  the  arbitrator  ordered  two  persons  to  pay  a  debt  in  g^p. 
proportion  to  the  shares  which  they  held  in  a  certain  ship, 
without  saying  what  they  were,  the  court  held  it  sufficiently 
certain,  as  it  did  not  appear  there  was  any  dispute  what  their 
respective  shares  were  (s) . 

According  to  the  rule  previously  mentioned  in  the  last  Award  de 
section,  where  an  award  purports  to  be  made  "  of  and  con-  presumed 
cerning  the  premises,"   it  is  held  that   these  words  have  certam- 
the  effect  of  applying  the  general  words  of  the  award  to  the 
particular   matters   submitted  (t).     As,  for  instance,   where 
the  award,  purporting  to  be  of  and  concerning  the  matters 
referred,  ordered  the   defendant  to   pay  to   the   plaintiff's  To  pay 
solicitor  a  certain  sum  as  the  amount  of  his  bill  delivered,  fo^red 
without  saying  what  the  bill  was  for,  the  court  sustained  it 
as  sufficiently  certain,  for  they  said  they  would  intend  that 
the  bill  was  respecting  the  costs  of  certain  notices  of  appeal, 
which  was  one  of  the  matters  submitted,  the  context  showing 
that  the  costs  of  the  submission  and  of  the  reference,  which 
were  also  submitted,  were  not  included  in  the  amount  directed 
to  be  paid  (u) . 

A  submission, — reciting  that  the  parties  were  relatives,  and  To  Pa7  &a- 
entitled  to  distributive  shares  of  the  effects  of  M.,  who  died  shares, 
intestate;  that  the   estate   of  M.  consisted  of  debts,  farm 
stock,  cattle,  and  other  effects ;  that  differences  of  opinion 
had  arisen  respecting  the  value  of  the  farm  stock,  cattle,  and 
other  effects  (not  naming  the  debts), — agreed  to  refer  all  dis- 
putes to  arbitration.     The  award,  which  was  made  toucliing 

(7)  Cargey  v.  Aitchoson,  2  B.  &  (t}  Rose  v.  Spark,  1  Saund.  324, 

C.  170.  n.  (2),  Al.  51 ;  Thorp  v.  Cole,  4 

(r)  Hummer  v.  Lee,  2  M.  &  W.  Dowl.  457,  S.  C.  2  C.  M.  &  R.  367. 

495.  Sen  the  last  section,  p.  270. 

(s)  Wohlenberg  v.  Lageman,  6  («)  Thorp  r.  Cole,  4  Dowl.  457; 

Taunt.  250.  S.  C.  2  C.  M.  &  R.  307. 
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To  apportion 
trust  estate. 


and  concerning  the  matters  in  difference,  found  that  the 
defendant  had  moneys,  farm  stock,  and  cattle  (not  mention- 
ing effects),  to  a  certain  amount,  and,  after  other  directions, 
directed  the  defendant  to  pay  to  the  several  parties  their 
respective  distributive  shares  of  the  residue  of  M.'s  estate. 
The  court  held  the  award  final  and  certain,  though  it  did  not 
ascertain  the  amount  of  the  debts,  or  of  the  distributive 
shares,  since,  as  the  award  was  made  of  and  concerning  the 
premises,  the  court  would  presume  there  was  no  dispute 
respecting  them ;  they  held,  also,  on  the  same  principle,  that 
although  the  arbitrator  found  nothing  in  respect  of  "  other 
effects"  but  ascertained  the  moneys,  farm  stock,  and  cattle, 
they  would  not  presume  that  there  were  any  other  effects 
than  those  enumerated  (r). 

An  arbitrator  who  had  to  award  and  to  apportion  a  trust 
estate  among  the  persons  entitled,  after  finding  a  certain  sum 
due  from  a  party,  directed  him  to  pay  or  account  for  it  to  the 
trust  estate ;  the  award  was  held  bad  and  uncertain,  on  the 
ground  that  it  ought  to  have  specified  to  whom  and  in  what 
proportions  the  money  ought  to  be  paid  (x) . 


Arbitrator  y.  Certainty  as  to  general  directions^  —  The  arbitrator  must 

security  must  be  equally  precise  in  his  directions  to  the  parties  to  do  any 
^         ac^  as  *n  ^nose 


respect  to  payment  of  money.  Hence, 
if  an  arbitrator  direct  a  party  to  give  security  for  payment  of 
a  specified  sum,  without  naming  the  kind  of  security,  this  is 
void  for  the  uncertainty  (#).  So  if  he  direct  the  defendant 
to  enter  into  a  bond  to  the  plaintiff  conditioned  that  the 
plaintiff  and  his  wife  should  enjoy  certain  lands,  the  award 
will  be  void  for  uncertainty  if  he  do  not  specify  the  amount 
of  the  bond  (s)  .  In  one  case,  however,  where  a  sum  was 
directed  by  the  award  to  be  paid,  or  to  be  secured  to  be  paid, 
within  a  week  from  the  date  of  the  award,  the  court  held  that 
the  party  must  within  the  time  either  pay  the  sum  or  give 
such  security  as  was  satisfactory  to  the  party  entitled  to  receive 
Must  specify  the  money  (a).  If  the  arbitrator  order  a  party  to  give  up  a 


(v)  Perry  v.  Mitchell,  2  D.  &  L. 
452. 

(x)  Tidswell,  In  re,  3  N.  E.  281. 

(y)  Tipping  v.  Smith,  2  Stra. 
1024;  Thinne  v.  Eigby,  Cro.  Jac. 


314.  See  Duport  v.  Wildgoose,  2 
Bulst.  260. 

(z)  Samon's  case,  5  Eep.  77  b. 

(«)  Simmonsv.  Swaiue,  1  Taunt. 
548. 
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document  described  merely  as  a  "certain  obligation "(i),  or      PAET  II. 
to   deliver  up   "three  boxes   and   several   books,"    without 


specifying  the  number  or  otherwise  identifying  the  books,  the  Pr°Perty 
....  J  awarded, 

direction  is  void  (c). 

We  shall  subsequently  have  occasion  to  notice  the  degree 
of  specification  and  certainty  requisite  in  the  directions 
respecting  alterations  in  the  property  of  the  parties  or  regu- 
lating their  mode  of  carrying  on  their  business,  when  the 
arbitrator  is  empowered  to  say  what  shall  be  done  by  the 
parties  respecting  the  matters  in  difference  (rf). 

A  reasonable  degree  of  precision  is  all  that  is  required  of  Reasonable 
the  arbitrator.     Hence  a  direction  to  a  mortgagee  to  reassign  sufficient, 
the  mortgaged  lands  is  sufficient,  although  it  do  not  state  for 
what  period  the  reassignment  is  to  be ;  for  the  court  will 
intend  that  it  is  to  be  extended  to  the  whole  interest  mort- 
gaged (c}.     A  direction  that  a  nuisance  erected  on  the  defen-  To.PuU  down 

nuisance. 

dant's  land  should  be  pulled  down,  without  saying  by  whom, 
has  been  held  certain  enough,  on  the  ground  that  it  will  be 
intended  that  the  defendant,  who  is  the  owner  of  the  soil,  is 
the  party  meant  to  pull  it  down  (/ ) . 

An  award  that  the  defendant  or  his  executors  or  adminis-  Defendant  or 
trators  shall  execute  a  release  to  the  plaintiff,  was  held  not  to  reiease. 
be  void  for  uncertainty,  and  that  it  might  be  read  as  if  it 
were  he  and  his  executors  and  administrators  were  to  do  the 
act,  and  that  the  introduction  of  the  personal  representatives 
into  the  award  was  but  cautionary,  and  would  not  vitiate  it, 
since  executors  and  administrators  are  by  law  bound  by  the 
submission  of  the  testator,  and  the  award  creates  a  duty  (g). 

The  arbitrator  must  specify  the  particular  party  who  is  to  NO*  saying 

which  of  two 

perform  what  the  award  directs.  Therefore,  where  by  the  to  do  act. 
submission  the  arbitrator  was  to  direct  at  what  price  A.  or  13. 
should  purchase  a  certain  piece  of  land,  and  the  arbitrator, 
following  the  submission,  directed  that  A.  or  B.  should  pur- 
chase it  at  a  certain  price,  the  court  set  aside  the  award  for 
uncertainty,  as  the  arbitrator,  as  well  as  ascertaining  the 

(b)  Bedam  v.  Clerkson,  1  Ld.      Kaym.  233. 

Eaym.  123.  (/)  Armitt  v.   Breame,   2  Ld. 

(c)  Cockson  v.  Ogle,  1  Lutw.  Eaym.   1076,  S.  0.   1  Salk.  76; 
oo().  Coin.  Dig.  Arb.  E.  11. 

(d)  See  P.  II.  ch.  8,  s.  2,  dd.  (g)  Freeman  v.  Barnard,  1  Ld. 
2,  3.  Eaym.  247  ;  Bac.  Ab.  Arb.  E.  4 ; 

(e)  Eosso   v.    Hodges,    1    Ld.  Dawney  v.  Vesey,  2  Vent.  249. 
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To  pay  plain- 
tiff or  his 
solicitor. 

To  pay  upon 
proof  of 
certain  things 
done. 


Defendant  to 
pay  costs,  not 
saying  to 
•whom. 


price,  ought  to  have  decided  which  of  the  two  was  to  pur- 
chase it  (h). 

But  awarding  payment  to  be  made  to  the  plaintiff,  or  to  A., 
his  solicitor  in  the  cause,  is  sufficient  (i). 

Directing  the  defendant  to  pay  the  plaintiff  a  sum  of 
money  upon  proof  that  the  plaintiff  has  discharged  certain 
claims,  is  uncertain,  for  not  saying  to  whom  the  proof  is  to 
he  made  (k). 

On  the  reference  of  an  action,  directing  the  defendant  to 
pay  the  costs  of  the  reference  and  award  is  sufficient  without 
saying  to  whom  they  are  to  he  paid,  for  the  plaintiff  will  be 
intended  to  be  the  party  to  receive  them  (/). 


SECTION  VI. 


PART  II. 

CH.  V.  8.  6. 

Something 
must  be 
awarded  for 
both  parties. 


Compensation 
awarded  must 
be  a  discharge 
of  claim. 


THE   AWARD    MUST    BE    MUTUAL. 

In  the  old  cases  great  stress  is  laid  on  the  necessity  of  the 
award  being  mutual.  It  is  said  that  awards  must  not  be  on 
one  side  only  ;  that  they  are  void,  unless  something  be  arbi- 
trated for  the  defendant's  benefit,  as  well  as  for  the  plaintiff's ; 
that  all  controversies  being  between  two  parties,  that  which 
is  awarded  to  be  done  by  one  must  be  an  advantage  to  both, 
so  as  to  end  the  controversy  and  discharge  one  as  well  as  give 
satisfaction  to  the  other;  for,  if  it  do  not,  it  is  manifestly 
unjust,  and  therefore  whenever  it  appears  to  the  court  that 
notwithstanding  the  award  the  thing  remains  a  duty  as 
before,  and  is  not  discharged,  that  apparently  is  an  award 
on  one  side,  and  consequently  void  (»?) . 

Nothing  more,  however,  is  requisite  to  be  done  to  form  the 
mutuality  of  an  award,  than  that  the  thing  awarded  to  be 
done  should  be  a  final  discharge  of  all  future  claim  by  the 
party  in  whose  favour  the  award  is  made  against  the  other 
for  the  cause  submitted  ;  and  if  one  party  alone  be  ordered  to 


(A)  Lawrence  v.  Hodgson,  1  T. 
&  J.  16. 

(t)  Hare  v.  Fleay,  11  C.  B.  472. 

(A;)  Miller  v.  De  Burgh,  4  Ex. 
809. 


(0  Bailey  v.  Curling,  20  L.  J. 
Q.  B.  235. 

(TO)  Bac.  Ab.  Arb.  E.  3 ;  Stains 
v.  Wild,  Cro.  Jac.  352. 
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do  something,  and  nothing  else  appear  to  the  court,  it  shall      PAST  II. 
be  presumed  that  he  alone  is  the  wrong-doer,  and  the  award     CH'  Y'  s'   ' 
is  good,  if  it  have  the  effect  of  releasing  him  from  all  future 
liability  in  respect  of  the  wrong  (»}. 

Where,  in  the  case  of  a  trespass  submitted,  the  arbitrator  OU  rule  of 
awarded  that  one  party  should  pay  the  other  a  certain  sum, 
this  formerly  was  held  to  be  a  void  award,  as  being  only  on 
one  side  ;  on  the  ground  that  the  award  did  not  say  for  what 
the  money  was  to  be  paid,  that  the  trespass  was  not  dis- 
charged, and  that  the  party  ordered  to  pay  received  no 
advantage  by  the  award ;  but  it  was  said,  if  it  had  been 
awarded  de  et  super  prsemissis,  it  would  have  been  well 
enough  :  likewise  if  the  award  had  been  that  he  should  pay 
the  money  for  the  trespass,  it  had  been  good,  for  though  only 
one  party  was  to  do  the  act,  yet  that  the  trespass  by  that 
award  would  have  been  discharged,  and  so  both  parties  would 
have  received  an  advantage  (o) .  In  another  old  case,  where  Award  de 
there  were  disputes  between  A.  and  B.,  and  C.  as  attorney  for  pra 

B.  submitted  to  an  award  respecting  the  differences  between 
A.  and  B.,  and  the  arbitrator  awarded  that  C.  should  pay  A. 
a  certain  sum,  that  A.  and  C.  should  execute  mutual  releases, 
viz.,  that  A.  should  sign  a  release  to  C.  to  the  use  of  C.,  and 
that  C.  should  sign  a  release  to  A.  to  the  use  of   A.,  the 
award  was  held  bad   as   not  being  mutual,  on  the  ground 
that  nothing  was  awarded  to  B.  or  to  B.'s  benefit;  but  that  it 
would  have  been  good,  if  the  release  to  be  made  by  A.  to  C. 
had  been  awarded  to  B.  for  B.'s  benefit,  or  if  it  had  been  to 

C.  generally,  for  then  it  might  have  been  intended  to  be  for 
B.'s  use,  since  the  submission  was  on  B.'s  behalf,  but  that  as 
it  was  to  C.  for  the  use  of  C.  such  intendment  could  not  be 
made  (p). 

An  award  that  one  shall  pay  so  much  for  arrears  of  rent  Arrears  of 
is  mutual,  since  the  word  "for "  implies  that  it  is  to  be  in 
satisfaction  of  the  arrears,  and  so  both  parties  are  benefited  (<?) . 
So  an  award  to  pay  5s.  for  having  made  the  first  breach  in 


(n)  Bac.  Ab.  Arb.  E.  3. 

(o)  Nichols  v.  Grunnion,  Hob. 
49 ;  Horton  v.  Benson,  Freem. 
1201;  Bac.  Ab.  Arb.  E.  3;  Roll. 
Ab.  Arb.  K.  p.  253;  Ayland  /•. 
Nicholls,  Froem.  265 ;  Orinelado 
v.  Coke,  Cro.  Jac.  254 ;  Veale  v. 


Warner,  1  Saund.  327,  n.  (2). 

(p)  Bacon  v.  Dubarry,  1  Ld. 
Eaym.  246  ;  Cayhill  v.  Fitzgerald, 
1  Wils.  28,  58. 

(</)  Hopper  v.  Hackett,  1  Lev. 
132. 


298 


HOW  TO  AWARD. 


PAET  II. 
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Sum  awarded 
presumed  in 
satisfaction. 


the  law  is  plainly  in  satisfaction  and  discharge  of  the 
breach  (r).  So,  also,  an  award  for  a  debtor  to  pay  a  debt  is 
mutual,  as  the  payment  is  manifestly  intended  as  a  discharge 
of  the  debt  (s).  An  award  that  all  suits  shall  cease  is  mutual, 
since  it  has  the  effect  of  a  release  (t). 

Awards  contrary  to  justice  are  equally  objectionable  now 
as  ever,  but  less  strictness  and  critical  nicety  is  now  used  in 
construing  these  instruments  than  formerly.  It  is  not  now 
necessary,  whatever  it  may  have  been,  that  an  award  should 
express  that  a  sum  awarded  to  be  paid,  or  an  act  to  be  done 
in  favour  of  one  of  the  parties,  shall  be  in  satisfaction,  or  that 
it  should  contain  any  equivalent  terms ;  a  discharge  to  the 
other  must  necessarily  be  presumed  from  the  payment  of  the 
sum  or  the  performance  of  the  act  («).  If  the  arbitrator 
direct  the  defendant  to  pay  the  plaintiff  a  sum  without  saying 
in  respect  of  what  it  is  to  be  paid,  and  the  reference  be  of  a 
cause  only,  the  court  will  presume  the  payment  is  to  be  in 
respect  of  the  plaintiff's  claim  in  the  cause  (x). 

If  trespass  be  for  taking  and  detaining  the  plaintiff's 
beasts,  and  the  arbitrator  award  merely  that  the  owner  shall 
have  his  beasts  again,  this  is  said  in  the  old  books  to  be  void, 
on  the  ground  that  it  is  against  natural  justice  to  give  him 
his  own  again,  without  satisfaction  for  the  unjust  taking  and 
detention  (y).  So  if  an  award  be  that  the  owner  shall  have 
parcel  of  his  own  goods.  But  if  the  arbitrator  award,  whereas 
the  parties  are  indebted  to  each  other  in  the  like  sum,  or  have 
done  each  other  a  trespass,  that  they  should  release  each 
other,  this  is  mutual  and  good  (z). 


When  infants      An  objection  was  often  made  to  awards  affecting  infants 

women  an(^  married  women  on  the  ground  of  want  of  mutuality,  for 

parties.  ft  was  gaid  that  as  these  could  not  be  forced  to  comply  with 

the  directions  of  the  award  imposing  burdens  on  them  for 

the  benefit  of  the  other  parties,  it  was  not  reasonable  that 


Award 

manifestly 

unequal. 


(r)  Hawkins  v.  Colclough,  1 
Burr.  275. 

(s)  Basspoole  v.  Freeman,  Cro. 
Jac.  285,  S.  C.  8  Eep.  97  b;  Elliott 
v.  Chevall,  1  Lutw.  541. 

(t}  Strangford  v.  Green,  2  Mod. 
228  ;  Harris  v.  Knipe,  1  Lev.  58 ; 
v.  Palmer,  12  Mod.  234. 

(«)  Thomlinsonv.Arriskin,Com. 


Eep.  328;  Cooper  v.  Hirst,  1  Lutw. 
539 ;  Yeale  v .  "Warner,  1  Saund. 
327,  n.  (2). 

(a;)  Hobson  v.  Stewart,  4  D.  & 
L.  589. 

(y)  Bac.  Ab.  Arb.  E.  3  ;  Rolle, 
Ab.  Arb.  I.  3,  p.  251. 

(z)  Bac.  Ab.  Arb.  E.  3 ;  Kolle, 
Ab.  Arb.  I.  6,  7,  p.  252. 
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the  latter  should  be  bound  by  the  provisions  affecting  them-      PART  II. 

selves,  as  they  had  no  reciprocal  benefit  insured.     Thus  the  ' Y' 

Court  of  Chancery,  in  an  old  case,  set  aside  an  award,  which 

awarded  a  sum   of    money  to  an   infant,  and  that  a  bond 

should  be  given  by  the  guardian,  that  the  infant  should  at 

his  full  age  convey  certain  lands,  on  the  ground  that  it  was 

unreasonable  and   not   mutual,  since  the  infant  might  die, 

or,  if  he  lived  to  full  age,  might  refuse  to  convey  (a) .     The 

principle  has  been  sanctioned  by  the  Court  of  Queen's  Bench 

at  no  very  distant  period  (6).    But  it  may  be  doubted  whether  Party  know- 

this  objection  will  be  entertained  at  the  present  day,  for  the  ability  bound 

rule  now  acted  upon  by  the  courts  of  law  seems  to  be,  that  ^y  award. 

when  a  party  has  voluntarily  and  knowingly  entered  into  a 

submission  with  married  women  or  infants,  and  an  award  has 

been  made,  the  court  will  refuse  to  set  it  aside  on  the  ground 

that  the  married  women  or  infants  are  not  bound  by  it,  as  the 

party  knew  beforehand  that  they  could  not  be  bound,  and 

therefore  has  all  the  consideration  for  his  agreeing  to  the 

submissson  for  which  he  stipulated,  and  if  he  did  not  mean 

to  be  satisfied  with  such  effect  as  the  award  could  have  upon 

them,  he  ought  never  to  have  consented  to  the  reference  (c). 

The  objection,  however,  is  really  an  objection  to  the  sub- 
mission rather  than  to  the  award  in  most  cases,  and  has  been 
more  fully  considered  in  the  previous  part  of  this  work  con- 
cerning the  parties  to  a  submission,  where  it  treats  of  the 
capacity  of  infants  (d)  and  femes  covert  (c)  to  enter  into  a 
reference. 


(a)  Cavendish  v. ,  1  Cas.  in  &  W.  199  ;  Jones  v.  Powell,  6 

Chanc.  279.  Dowl.  483. 

(6)  Biddell  v.  Dowse,  6  B.  &  C.  (d]  See  P.  I.  ch.  2,  s.  1,  d.  4, 

255.  p.  18. 

(c)  Warner,  In  re,  2  D.  &  L.  (e)  See  P.  I.  ch.  2,  s.  1,  d.  2, 

148  ;  Wrightson  v.  Bywater,  3  M.  p.  16. 
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SECTION  VII. 


PAET  II. 
CH.  v.  s.  7. 

Impossible 
award  bad. 


Unintelligible 
award. 


Contradictory 
award. 


Award  when 
held  incon- 
sistent. 


THE  AWARD  MUST  BE  POSSIBLE  AND  CONSISTENT. 

An  award  ought  to  be  possible.  If  the  arbitrator  award  a 
thing  impossible  ex  natura  rei,  as  to  surrender  an  estate  or 
to  pay  a  sum  of  money  at  a  day  already  past,  the  award  will 
be  void.  But  if  he  direct  a  thing  to  be  done,  which  cannot 
be  done,  but  which  is  not  in  the  nature  of  the  act  itself  con- 
tradictory or  repugnant,  this  may  be  a  good  award,  as  an 
award  that  one  shall  pay  twenty  pounds  when  he  has  not 
twenty  pence,  for  no  contradiction  appears  on  the  award 
itself  (/). 

If  an  act  possible  at  first  afterwards  becomes  impossible 
by  the  act  of  the  party  or  of  a  stranger,  the  party  is  not  freed 
from  his  obligation  to  perform  the  award  (y) . 

If  the  award  direct  a  party  to  do  or  cause  to  be  done  an 
act  which  is  presumably  not  within  his  power  to  effect,  as  to 
turn  the  river  Thames,  the  direction  will  be  void  (/>). 

An  award  must  be  an  intelligible  and  consistent  instru- 
ment (i).  Great  strictness  wras  formerly  held  in  construing 
awards.  Thus  an  award  to  pay  a  sum  "  on  the  said  first  day 
of  May,"  when  no  such  day  had  been  previously  mentioned, 
was  in  an  old  case  held  void  (/>•). 

It  is  said  in  an  old  report  that  if  there  be  any  contradiction 
in  the  words  of  an  award,  so  that  one  part  cannot  stand  with 
the  other,  the  first  part  shall  stand  and  the  second  be  re- 
jected ;  yet  if  the  latter  be  but  an  explanation  of  the  former, 
then  both  parts  shall  stand  (I). 

A  more  liberal  interpretation  of  awards  is  now  adopted 
than  formerly,  and  the  courts  will  strive,  as  far  as  they  sen- 
sibly can,  to  put  such  a  construction  on  them  as  will  sustain 
them  despite  of  any  apparent  inconsistency  or  repugnancy  (w). 


(/)  Com. 
Eolle, 


Dig.    Arb.    E.    12; 
Ab.  Arb.  E.  p.  248 ;  Eolle, 
Ab.  Arb.  F. ;  Bac.  Ab.  Arb.  E.  4  ; 
Cohvel  r.  Child,  Cas.  in  Chanc.  86. 
(g)  Com.  Dig.  Arb.  E.  12. 
(h)  Bac.  Ab.  Arb.  E.  4;  Co.  Lit. 
206. 

(j)  Storke  v.  De  Smeth,  Willes, 
66 ;  Sherry  v.  Eichardson,    Pop. 


15.  See  Doe  d.  Oxenden  v.  Crop- 
per, 10  A.  &  E.  197. 

(*)  Com.  Dig.  Arb.  E.  11  ; 
Markham  v.  Jennings,  Eolle,  Ab. 
Arb.  254,  263. 

(7)  Bern-  v.  Perry,  3  Bulst.  62. 

(TO)  Templeman  v.  Eeed,  In 
re,  9  Dowl.  962  ;  Stonehe\ver  v. 
Farrar,  9  Jur.  203. 
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Thus  an  award  directing  proceedings  in  the  actions  (several      PART  II. 
of  which  were  referred)  to  cease,  and  also  directing  judgment 


to  be  entered  up  in  one  of  them  (an  ejectment),  was  held  not 
to  be  an  inconsistent  award,  since,  by  reading  together  the 
two  directions,  this  construction  was  put  on  it  by  the  court, 
that  the  award  meant  that  the  action  of  ejectment  was  to 
cease,  unless  the  defendant  failed  to  give  up  the  premises  by 
a  certain  day,  in  which  event  the  lessors  of  the  plaintiff  were 
to  enter  up  judgment  and  take  out  their  execution  (11). 

"Where,  however,  the  award  is  manifestly  inconsistent  and  Repugnant 
repugnant,  the  court  will  set  it  aside.  On  an  action  for  a  ^^e.  s 
fraudulent  representation  of  A.'s  circumstances,  the  arbi- 
trator found  in  his  award,  that  the  defendant,  in  answer  to 
the  plaintiff's  inquiries  respecting  A.'s  conduct,  had  not  given 
a  fair  representation,  but  had  omitted  to  state  material  facts. 
The  arbitrator,  however,  distinctly  acquitted  the  defendant 
of  all  fraud  at  the  time  of  making  the  representation,  yet 
thinking  himself,  as  he  stated,  bound  by  adjudged  cases  to 
decide  that  knowledge  of  the  falsehood  of  the  statement  was 
fraud  and  deceit,  he  concluded  by  awarding  in  favour  of  the 
plaintiffs.  The  court  held  the  arbitrator's  law  to  be  wrong, 
and  set  aside  the  award,  Parke,  J.,  saying,  "  The  conclusion 
to  which  the  arbitrator  has  come  in  this  case  is  quite  absurd. 
He  says,  'I  think  he  is  innocent,'  and  then  awards  against 
him"(o). 

The  necessity  of  finding  on  each  issue  has  sometimes  Finding  on 
exposed  the  arbitrator  to  a  charge  of  making  an  inconsistent  issues, 
award,  but  the  two  following  cases  will  free  him  from  any 
ungrounded  apprehension  on  that  score.  In  an  action  on 
an  agreement,  the  defendant  by  his  first  plea  denied  the 
agreement,  in  the  second  the  breach,  in  the  third  lie  admitted 
the  agreement,  but  alleged  it  was  rescinded  before  breach, 
in  another  plea  that  it  was  varied  by  consent.  There  were 
other  pleas  also.  The  arbitrator  awarded  a  general  verdict 
to  be  entered  for  the  defendant.  The  court,  treating  this  as 
equivalent  to  a  finding  for  the  defendant  on  each  issue,  held 
that  sucli  a  finding  of  inconsistent  pleas  in  favour  of  the 
defendant  did  not  render  the  award  inconsistent,  as  possibly 

(n)  Jones  v.  Powell,   6  Dowl.          (o)  Ames  v.  Milward,  8  Taunt. 
483.  637. 
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PAET  II.      if  the  cause  had  been  tried  at  Nisi  Prius  the  circumstances 
OH'  Y'  s'         of  the  case  might  have  warranted  such  a  finding  (p). 

In  debt  the  pleas  of  nunquam  indebitatus  and  payment 
might  consistently  both  be  found  for  the  defendant,  for  if  on 
a  trial  the  plaintiff  had  failed  in  proof  of  his  case,  and  the 
defendant  proved  a  payment,  the  verdict  would  be  entered 
for  the  defendant  on  both  issues  (q). 

So  where  to  an  action  of  assumpsit  on  a  retainer  to  project 
certain  works,  and  to  examine  certain  bills  with  care,  the 
defendant  pleaded:  1st,  non  assumpsit;  2nd,  no  retainer; 
3rd,  that  the  defendant  did  use  care  in  projecting  the  works; 
4th,  that  he  did  use  care  in  examining  the  bills.  The  award 
found  for  the  defendant  on  the  1st,  2nd,  and  4th  issues,  and 
for  the  plaintiff  on  the  3rd.  It  was  held  that  the  award  was 
good,  and  not  repugnant,  for  that  the  finding  on  the  3rd  and 
4th  issues  must  be  regarded  as  hypothetical,  and  only  for  the 
purpose  of  determining  the  costs  of  them  (r). 

"Where  the  plaintiff  declared  in  case,  alleging  that  he  was 
entitled  to  the  reversion  in  a  close,  that  a  person  named 
Hearn  had  wrongfully  and  injuriously  erected  incumbrances 
thereon,  and  that  defendant  had  wrongfully  and  injuriously 
kept  and  continued  the  incumbrances  so  wrongfully  erected, 
and  the  defendant  pleaded:  1st,  not  guilty;  2nd,  that  Hearn 
did  not  erect  the  incumbrances  on  the  close;  an  award 
directing  a  verdict  for  the  plaintiff  on  the  first  plea,  and 
for  the  defendant  on  the  second,  was  held  not  to  be  incon- 
sistent, since  the  first  plea  put  in  issue  only  the  continuance 
of  the  nuisance  by  the  defendant,  and  not  the  erection  by 
Hearn  (s). 

Whether  It  is  said  that  an  award  ought  to  be  reasonable,  and  that 

treasonable  therefore  an  award  that  one  party  should  serve  the  other  for 
two  years  is  void  (£),  or  that  one  should  release  his  right  to 
the  land  in  satisfaction  of  a  trespass  (11).  The  courts  in 
general,  though  probably  at  the  present  day  they  would 
consider  the  award,  in  the  first  instance  at  least,  to  be  void, 


( p]  Cooper  v.  Langdon,  9  M.  & 
W.  60,  S.  C.  1  Dowl.  N.  S.  392. 
See  Brown  v.  Hellaby,  26  L.  J. 
Ex.  217,  S.  C.  1  H.  &  N.  729. 

(g)  Maloney  v.  Stockley,  4  M. 
&  GL  647. 

(r]  Duke  of  Beaufort  v.  Welch, 


10  A.  &  E.  527. 

(s)  Grenfell  v.  Edgcome,  7  Q.  B. 
661. 

(*)  Com.  Dig.  Arb.  E.  13 ;  EoUe, 
Ab.  Arb.  B.  12,  p.  243. 

(«)  Com.  Dig.  Arb.  E.  13; 
Kolle,  Ab.  Arb.  B.  13,  p.  243. 
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as    exceeding   the   authority  given,  decline  examining  into      PAST  II. 

the  reasonableness  of  the  arbitrator's  decision  (#) ;    and  the  '    '   '   ' 

courts  of  equity  will  enforce  a  specific  performance  of  an 
award,  notwithstanding  it  appears  to  be  unreasonable  in 
some  respects. 

Hence,  although  the  question  whether  the  vendor  could 
make  a  good  title  to  an  estate  was  depending  in  a  suit  in 
the  Exchequer,  the  Court  of  Chancery  compelled  one  of  the 
vendees,  in  pursuance  of  an  award,  to  join  the  other  in  the 
sale  of  their  equitable  interest  under  the  contractor,  although 
the  court  was  of  opinion  that  forcing  the  sale  while  the 
title  was  in  dispute  was  unreasonable,  and  must  depreciate 
the  property  (>/). 


SECTION.  VIII. 

THE    AWARD,    HOW   AFFECTED   BY   A   MISTAKE    OF   THE 
ARBITRATOR. 


I.    When  the  award  is  good  on  its  face. ] — It  is  a  point  of      PAET!!. 
some  importance  to  ascertain  how  far,  when  the  arbitrator     CH' T' s'   ' 

has  done  his  best  to  arrive  at  a  right  determination,  and  E**^ of 

mistake, 

when  there  is  nothing  on  the  face  of  the  award  to  show  that  award  good 
the  decision  is  wrong,  the  courts  will  listen  to  the  suggestion  ° 
that  he  has  made  a  mistaken  decision  on  questions  of  law  or 
fact.     On  one  occasion,  when  an  arbitrator's  decision  was 
questioned  on  the  ground  of  mistake,  Lord  Ellenborough, 
C.  J.,  said  that  he  feared  it  was  impossible  to  lay  down  any 
general  and  certain  rule  to  indicate  in  what  cases  the  court 
would  refuse  to  allow  an  award  to  be  opened  (z) . 

For  some  time  the  common  law  courts  made  a  distinction  No  distinction 
between  a  legal  and  a,  lay  arbitrator,  holding  that  when  the  anaWWaiay 
merits  both  of  law  and  fact  were  referred  to  a  barrister  the  arbitrator, 
court  would  not  open  the  award   for   any  alleged  mistake, 
unless  something  could  be  urged  that  amounted  to  a  perverse 


(05)  Waller  v.  King,  9  Mod.  63.          (z)  Chaco  v.  Wostinore,  13  East, 
(//)  Wood  v.  Griffith,  1  Swanst.       3r;<>. 
43. 


HOW  TO  AWARD. 


PAET  II. 
en.  Y.  s.  8. 


General  rule, 
arbitrator's 
decision  on 
law  and  fact 
final. 


Claim  by 
apothecary. 


misconstruction  of  the  law ;  but  they  did  not  entertain  the 
same  confidence  in  the  competency  and  probity  of  a  non- 
legal  arbitrator  (a) .  This  distinction,  however,  has  been 
done  away,  and  it  has  been  settled  by  repeated  decisions 
that  the  awards  of  legal  and  of  lay  arbitrators  will  be  treated 
by  the  courts  of  law  on  exactly  the  same  principles  (&). 
In  the  courts  of  equity  no  such  distinction  was  ever  recog- 
nized (c). 

A  close  examination  of  the  cases  compels  one  to  say  that 
one  uniform  principle  has  not  been  adhered  to  as  to  the 
consequences  of  a  mistake.  Greater  latitude  was  allowed 
formerly  in  reviewing  the  arbitrator's  judgment  than  the 
courts  would  be  disposed  to  permit  at  present.  The  general 
rule  is,  that  as  arbitrators  are  judges  of  the  parties'  own 
choosing,  they  cannot  object  to  their  decision  as  an  un- 
reasonable judgment,  or  a  judgment  against  law(^).  They 
cannot  impeach  it  as  an  erroneous  judgment  on  the  facts  (e), 
or  raise  objections  to  it  which  involve  questions  arising 
altogether  on  the  merits  (/) ,  whether  the  arbitrators  have 
expressed  their  determination  in  an  award,  or  merely  in  a 
certificate  (g] .  No  court  of  law  or  equity  has  any  cognisance 
by  way  of  appeal  from  the  arbitrator's  decision  (//). 

Thus,  where  an  action  by  a  London  apothecary  for  the 
amount  of  his  bill  was  referred,  and  the  arbitrator  awarded 
a  certain  sum  to  the  plaintiff,  the  court  refused  to  permit  the 


(a)  Chace  v.  Westmore,  13  East, 
356 ;  Sharman  v.  Bell,  5  M.  &  S. 
504 ;  Perriman  v.  Steggall,  9  Bing. 
679 ;  Cramp  v.  Symons,  1  Bing. 
104 ;  Williams  v.  Jones,  5  M.  & 
E.  3. 

(6)  Marsh,  In  re,  16  L.  J.  Q.  B. 
330  ;  Fuller  v.  Fenwick,  3  C.  B. 
705,  S.  C.  16  L.  J.  C.  P.  79  ;  Brown 
v.  Croydon  Canal  Co.,  9  A.  &  E. 
522  ;  Ashton  v.  Poynter,  3  Dowl. 
201  ;  Jupp  v.  Grayson,  3  Dowl. 
199 ;  Huntig  v.  Railing,  8  Dowl. 
879.  See  Wade  v.  Malpas,  2  Dowl. 
638;  Wilson  v.  King,  2  Dowl.  538, 
n.  a,  S.  C.  2  C.  &  M.  689. 

(c)  Ching  t-.  Ching,  6  Ves.  281 ; 
Steff  v.  Andrews,  2  Madd.  6. 

(d)  Fuller  v.  Fenwick,  3  C.  B. 
705,    S.   C.   16  L.    J.    C.    P.   79; 
Marsh,  In  re,  16  L.  J.  Q.  B.  330 ; 
Steff  v.  Andrews,  2  Madd.  6  ;  Ives 


v.  Metcalfe,  1  Atk.  63 ;  Evans  v. 
Pratt,  3  M.  &  G.  759 ;  Hogg  v. 
Surges,  3  H.  &  N.  293,  S.  C.  27 
L.  J.  Ex.  318 ;  Hodgkinson  v. 
Fernie,  27  L.  J.  C.  P.  66,  S.  C.  3 
C.  B.  N.  S.  189;  Baguley  r.  Mark- 
wick,  30  L.  J.  C.  P.  342,  S.  C.  10 
C.  B.  N.  S.  61. 

(e)  Morgan  r.  Mather,  2  Yes. 
17  ;  Dick  v.  Milligan,  2  Ves.  23  ; 
Baguley  v.  Markwick,  30  L.  J. 
C.  P.  342,  S.  C.  10  C.  B.  N.  S.  61. 

(/)  Winter  v.  Lethbridge,  13 
Price,  533 ;  Brown  v.  Brown,  1 
Tern.  157  ;  Lancaster  v.  Heming- 
ton,  4  A.  &  E.  345  ;  Bouttilier  v. 
Thick,  1  D.  &  E.  366;  Hill  v. 
Ball,  1  Dow.  N.  S.  164. 

(</)  Price  v.  Price,  9  Dowl.  344. 

(A)  Goodman  i\  Sayers,  2  J.  & 
W.  249. 
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award  to  le  impeached  by  affidavits  offered  to  show  that  the      PART  II. 
arbitrator    had   allowed   charges   for   attendances,   which   a     CH-  Y- s-  *>• 
London  apothecary  was  not  legally  entitled  to  make,  and 
held  the  award  conclusive,  there  being  nothing  on  the  face  of 
it  to  warrant  the  objection  (z). 

In  another  case,  an  arbitrator  having  awarded  that  some  Decision  on  a 
pleas  demurred  to  were  good,  and  the  declaration  bad  in  demurrer< 
substance,  on  a  motion  to  set  aside  the  award  on  the  ground 
that  the  arbitrator  had  manifestly  come  to  an  erroneous 
decision  respecting  the  validity  of  the  pleas  in  law,  the  court 
refused  to  entertain  the  question,  as  the  demurrers  were 
among  the  things  referred,  and  there  was  nothing  in  the 
reference  empowering  the  parties  to  appeal  to  the  court  as  a 
court  of  error  upon  the  judgment  given  on  the  demurrers, 
and  Wilde,  0.  J.,  said,  "  The  court  has  no  more  authority  to 
review  the  arbitrator's  decision  upon  a  point  of  law  referred 
to  him  than  upon  a  point  of  fact.  Whatever  may  have  been 
formerly  the  understanding,  it  is  enough  to  say  that  in 
modern  times  the  decisions  are  distinct  and  uniform,  that  if 
parties  choose  to  refer  a  matter  of  law  to  an  arbitrator,  his 
decision  upon  the  matter  is  final  "  (j). 

This  principle  was  reasserted  recently  in  the  House  of 
Lords,  in  a  case  where  the  fluctuations  in  the  ancient  practice 
were  noted  (/.•). 

On  the  same  principle  the  court  refused  to  grant  a  rule  Liquidated 
to  set  aside  an  award  on  a  suggestion  that  the  arbitrator 
had  improperly  treated  as  a  penalty  that  which  was  by  the 
express   contract  of   the  parties  stipulated   and  ascertained 
damages  (/). 

So  where  the  claims  in  an  action  of  debt  were  referred,  Deciding 
and  the  arbitrator  received  evidence  of  a  claim  for  damages  damages  to  be 
for  a  breach  of  covenant  in  not  delivering  up  some  lands  a  debt, 
which  were  claimed  as  a  debt,  notwithstanding  the  defendant 
objected  that  such  claim  did  not  constitute  a  debt  recoverable 
in  the  action,  and  the  award  was  made  for  an  amount  which 

(/)  Gcnsham    v.    Germain,    11  (/.•)  Adams  v.  Great  North  of 

Moore,  1.  Scotland  Hull.  Co.,  (1891)  1  A.  C. 

(/)  Emmerson  v.  Simpson,  Doe  31.     See  also  the  remarks  of  the 

'/.    Simpson   v.  Emmerson,    Law  M.H.  in  1  hirlin^toii  WM.L^OM,  &c. 

Times,  June  5,    1847.     Reported  Co.  v.  Harding,  (1MH)    1    (I  B. 

as  Stimpson  v.  Emmerson,  9  L.  T.  24.),  S.  C.  39  W.  K.  1<>7. 

199.  (/)  Fuller  ,-.   I-Vmvirk,  :{  (1.  B. 

705. 

K.  X 
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PART  IT.       evidently  included  a  compensation  in  respect  of  his  claim, 
_L  the  Court  of  Exchequer  granted  a  rule  to  enforce  the  award, 


saying  that  the  arbitrator  was  the  judge  of  law  and  fact,  and 
that  as  he  had  taken  upon  himself  to  decide  whether  this 
claim  was  a  debt,  or  only  a  ground  for  damages,  and  he  had 
decided  it  to  be  a  debt,  though  possibly  wrongly,  the  parties 
were  concluded  by  his  decision  (;»). 

Decision  Jt  cannot  be  alleged,  as  a  ground  for  setting  aside  an 

evidence.         award,  that  the  decision  of  the  arbitrator  is  contrary  to  the 

evidence  («) . 

Exceptions  on      There  are,  however,  very  many  cases  which  recognise  an 

mistake.0         extensive  head  of  exceptions  on  the  ground  of  mistake,  and 

which  show  that  the  courts,  as  a  matter  of  course,  in  many 

cases  investigated  the  correctness  of  the  principles  on  which 

Reviewing       the    arbitrator   founded    his   decision  (o).      Thus,    where  an 

attorney  had  brought  an  action  on  a  bill  not  taxable,  and  it 

was  referred  to  the  clerk  of  assize,  the  Court  of  Exchequer 

held  that  it  was  competent  for  them  to  examine  whether  the 

arbitrator  had  adopted  the  right  rule  of  taxation  (/;). 

Pure  question       jn  Lord  Eldon's  time  a  somewhat  refined  distinction  was 
ot  la\v. 

made,  for  it  was  held  that  if  a  pure  question  of  law  were 

referred  to  an  arbitrator,  his  decision  on  it,  whether  right  or 
wrong,  was  final,  as  such  a  reference  amounted  in  effect  to 
an  agreement  by  the  parties  to  be  bound  by  whatever  he 
Mixed  ques-     should  say  to  be  the  law  between  them  (q) ;  yet  on  a  mixed 
fact.'  question  of  law  and  fact,  which  the  arbitrator  was  bound  to 

decide  according  to  law,  if,  intending  to  decide  according  to 
law,  he  arrived  at  a  wrong  conclusion  on  the  question  of  law, 
it  was  said  that  the  court  would  set  the  award  aside,  as  it  was 
not  what  he  intended  it  to  be,  namely,  a  decision  according 
to  law  (r) . 

Plain  mistake.  It  was  laid  down  as  law,  in  1715,  by  Lord  Chancellor 
Harcourt,  that  if  it  appeared  that  the  arbitrator  proceeded 
upon  a  plain  mistake,  either  as  to  the  law,  or  in  a  matter  of 

(TO)  Paviell  v.  Eastern  Counties  (p)  Broadhurst  v.  Darlington, 

Bail.  Co.,  2  Ex.  344.     See  Hodg-  2  Dowl.  38. 

kinson  v.  Fernie,  27  L.  J.  C.  P.  (q)  Ching  v.  Ching,  6  Ves.  281 ; 

66,  S.  C.  3  C.  B.  N.  S.  189.  Young  v.  Walter,  9  Ves.  364;  Steff 

(n)  Bradshaw's  Arbitration,  12  v.  Andrews,  2  Madd.  6 ;  Price  v, 

Q.  B.  562.  Hollis,  1  M.  &  S.  105. 

(o)  Hardy  v.  Innes,  6  Moore,  (r]  Kent  v.  Elstob,  3  East,  17 ; 

574 ;  Johnson  v.  Durant,  2  B.  &  Young  v.  Walter,    9  Yes.   364 ; 

Ad.  925.  Broadhurst  v,  Darlington,  2  Dowl. 

38. 
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fact,  the  award  would  be  set  aside  in  like  manner  as  it  would      PAET  II. 
for  an  error  appearing  in  the  body  of  the  award  (*).     This  _ 


view  of  the  law  was  sanctioned  in  numerous  instances  (t). 
But  if  the  point  of  law  were  a  doubtful  one  («),  or  the  error 
in  fact  could  only  be  detected  by  unravelling  matters  of 
account  (#),  the  Court  of  Chancery  would  give  no  relief 
against  the  decision  of  the  arbitrator.  Yet  in  one  instance 
Lord  Chancellor  Loughborough  said  he  could  not  set  aside 
the  award  on  motion,  supposing  that  it  appeared  that  by  a 
mistake  of  calculation  the  arbitrators  had  awarded  a  wrong 
sum,  though  he  intimated  a  doubt  whether  in  the  case  of  such 
an  evident  mistake  the  court  would  enforce  the  award  by 
•  attachment  (//) . 

In  a  later  case,  where  an  action  was  referred  at  Nisi  Prius, 
an  attempt  was  made  to  set  aside  the  award  by  a  bill  in 
Chancery,  on  the  ground  chiefly  that  the  arbitrator  had 
treated  as  a  settled  account  a  document  which  was  not  so. 
Lord  Cottenham,  C.,  however,  dismissed  the  bill  on  the 
ground  that  the  court  had  no  jurisdiction  to  correct  the 
mistake  if  there  were  one,  there  being  no  proof  of  mis- 
conduct on  the  part  of  the  arbitrator,  or  fraud  on  that  of  the 
defendants  (z). 

The  result  of  the  numerous  cases  cited  seems    clearly  to  Award  set 
establish,  that  though  the  courts  could  not  interfere  with  the  ~ross  mistako, 
arbitrator's  decision  on  the  simple  ground  that  he  had  judged 
erroneously,  yet  where  there  was  a  clear  gross  mistake  affect- 
ing the  result  of  the  award,  and  that  admitted  or  made  out  to 
the  satisfaction  of  the  arbitrators  (as  to  which  Lord  Thurlow 
insisted  on  having  their  affidavits),  the  courts  both  of  law  and 
equity  would,  as  a  general  rule  not  many  years  ago,  have  set 
aside  the  award  (a). 

And  now,  when  Chancery  is  the  proper  court  to  apply  to,  Modem  rule. 

(a)  Corneforth  v.  Geer,  2  Vern.  («}  Knox  v.  Symonds,  1  Ves. 

705.  Jr.  309 ;  Anderson  r.  Dnrcoy,  18 

(<)  Anon.  3  Atk.  644  ;  Richard-  Ves.   447  ;    Delvor  v.   Barnes,   1 

son  v.  Nourse,  3  B.  &  Aid.  237.  Taunt.   48;    Anon.   2  Chit.    II: 

(//)  Ridout  v.  Pain,  3  Atk.  486,  Payim  v.    l'.:iil«-y,  7  Moore,  147; 

S.  C.  1  Ves.  11.  Ward  v.  Dean, '3  B.  &  A.I.  -J:;i  : 

(x)  Brown  v.  Brown,   1  Vern.  Potter  r.  Newman,  4  Dowl.  504 ; 

157.  Rogers  v.  Dallimore,  (>  Taunt.  Ill; 

(//)  Morgan  v.  Mather,  2  Ves.  Wade  v.  Huntley,  2  Tidd  Pr.  Nil, 

Jr.  15.  9th  (>(1.  ;   I  lardy  *•.  Kin^roso,  1  II. 

(2)  Chuck  v.  Cremer,  17  L.  J.  &  \V.  L85, 
Ch.  2S7. 
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PAET  II. 

CH.  V.  S.  8 

Admitted 
mistake. 


Mistake 
amounting  to 
misconduct. 


Exchequer 
not  set  aside 
award  for 
mistake. 


that  court  will  set  aside  or  refer  back  an  award  on  the  ground 
of  a  mistake  if  it  be  admitted  by  the  arbitrator,  but  not  if  it 
be  not  admitted  (b) .  The  courts  of  law  are  now  evidently 
inclined  to  hold  that  an  award  good  on  its  face  is  not  to  be 
impeached  on  the  ground  of  mistake  alone  (c). 

In  one  case,  A.  claiming  two  sums  to  be  due  to  him  from 
B.,  the  contention  before  the  arbitrators  was  merely  whether 
A.  was  entitled  to  both,  or  to  only  one  of  the  sums,  and  the 
arbitrators,  though  meaning  to  give  A.  both  sums,  instead  of 
adding  them  together,  by  mistake  deducted  the  smaller  from 
the  greater,  and  instead  of  directing  B.  to  pay  A.,  awarded 
that  the  payment  should  be  made  by  A.  to  B.  The  Court  of 
Common  Pleas,  labouring  to  find  a  reason  for  setting  aside 
this  incorrect  and  inequitable  award,  did  not  rest  on  the 
simple  ground  of  mistake,  but  adverting  to  the  circumstance 
that  the  award  did  not  express  the  intention  of  the  arbi- 
trators, held  that  the  mistake  and  negligence  were  so  gross 
as  to  amount,  in  the  judicial  sense  of  the  term,  to  misconduct 
in  the  arbitrators,  and  so  to  justify  the  court  in  setting  aside 
the  award  (d). 

The  Court  of  Exchequer  went  still  farther  from  the  old 
rule  above  cited,  and  avowedly  adopted  the  principle  that 
awards  ought  not  to  be  set  aside  for  mistakes,  and  expressed 
their  dissatisfaction  with  the  above  decision,  In  re  Hall  fy 
Hinds  (e)  ;  they  refused  to  be  governed  by  it,  not  indeed  in 
terms  overruling  it  quite,  but  distinguishing  it,  and  expressing 
a  determination  not  to  extend  it  farther.  It  is  better,  say 
they,  to  adhere  to  the  principle  of  not  allowing  awards  to  be 
set  aside  for  mistakes,  although  possibly  the  rule  may  cause 
injustice  to  be  done  in  particular  instances,  than  by  allowing 
mistakes  to  be  a  ground  of  impeaching  the  award,  to  open  a 
door  for  enquiry  into  the  merits  in  almost  every  case,  for  in 
nine  cases  out  of  ten  it  would  be  argued  that  there  was 
some  mistake  (/).  Therefore,  where  the  arbitrator  made  a 


(&)  Mills  v.  Bowyer's  Society,  3 
Kay  &  J.  66;  Graham  v.  Turn- 
bull,  44  L.  J.  Chanc.  538. 

(c)  Fuller  v.  Fenwick,  3  C.  B. 
705 ;  Hodgkinson  v.  Ferule,  27 
L.  J.  C.  P.  66,  S.  C.  3  C.  B.  N.  S. 
189. 


(d)  Hall  and  Hinds,  In  re,  2  M. 
&  G.  847 ;  Ashtoii  v.  Poynter,  2 
Dowl.  651. 

(e)  2  M.  &  G.  847. 

(/)  Phillips  v.  Evans,  12  M.  & 
W.  309,  S.  C.  13  L.  J.  Ex.  80. 
See  Hagger  v.  Baker,  14  M.  & 
W.  9. 
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mistake  in  omitting  to  take  into  account  and  give  credit  to      PAET  II. 
the  plaintiff  for  a  large  sum  admitted  by  the  defendant  to  _ 
be  due  to  the  plaintiff,  and  on  the  error  being  pointed  out 
to  him,  the  arbitrator  acknowledged  his  mistake,  and  wished 
the    matter    to   be    referred    back    to    him,  that   he  might 
rectify  it,  though  to  this  the  defendant  objected,  the  court 
refused  to  set  aside  the  award,  as  the  error  did  not  appear  on 
the  face  of  the  award,  and  (what  distinguished  the  case  from 
Hall  Sf  Hinds,  In  re  (y)  )  the  arbitrator  had  not  made  any 
affidavit  himself  admitting  the  mistake  (K). 

More  recently,  however,  the  Court  of  Queen's  Bench  inti-  Award  set 
mated  their  approval  of  the  case  of  Hall  8f  Hinds  (i)  ;   and  Queen's 


considered  the  expressions  in  Phillips  v.  Evans  (j}  as  rather  too 
strong  for  a  general  rule,  and  as  not  fettering  their  discretion. 
They  consequently  set  aside  an  award  where  it  appeared  by 
the  oath  of  the  arbitrator,  that  he,  from  a  misapprehension  of 
the  parties'  intention,  had  omitted  to  include  in  his  award  a 
large  sum  admitted  to  be  due  to  the  plaintiff  (£)  . 

When  a  gross  mistake  has  been  made  by  an  arbitrator,  as  Award  by 
when  one  sum  has  been  put  for  another,  the  award,  though  the  mind  of 
the  writing  of  the  arbitrator,  has  in  some  cases  been  considered  the  arbltrator- 
as  not  his  award,  it  not  being  the  intentional  decision  of  his 
mind  (/). 

The  latest  cases  show  that  in  order  to  re-  open  the  award  it  Admitted 
must  be  shown  that  the  arbitrator  admits  that  he  has,  in  his 
own  opinion,  made  a  mistake  of  law  or  fact,  and  is  willing 
to  review  his  decision  on  the  point  on  which  he  has  gone 
wrong  (m). 

Not  every  admitted  mistake  is  sufficient,  for  the  Queen's 
Bench  Division  refused  to  refer  back  awards,  in  one  case 
where  the  arbitrators  swore  that  they  had  awarded  the  plaintiff 
a  sum  intended  by  them  to  cover  his  costs  of  suit,  thinking 
that  he  could  not  recover  them,  and  now  found  that  he  was 
suing  the  defendant  for  such  costs  (»)  ;  and  in  another  case 

(//)  2  M.  &  G.  847.  Whitmore  v.  Smith,  31  L.  J.  Ex. 

(A)  Phillips  v.  Evans,  12  M.  &  107,  S.  C.  7  H.  &  N.  509. 

W.  309,  S.  0.  13  L.  J.  Ex.  80.  (//<)  Dinn  v.  Blake,  L.  R.  10  C. 

(t)  2  M.  &  G.  847.  P.  388,  S.  C.  44  L.  J.  C.  I'.  i!7<5  ; 

(/)  12  M.  &  W.  309.  Klynii  /-.  Robertson,  38  L.  J.  C.  1'. 

(/>•)  Ilutchinson  v.  Shepperton,  L'ld.  S.  C.  L.  B.  4  C.  P.  ;LM. 

13  (i.  B.  955.  (M)  Allen  /•.  (Jr.  -.  nslu.lr,  33L.J. 

(0  Brown  v.  Hellaby,  26  L.  J.  Q.  B.  D.  ,Vi7. 
Ex.  217,8.  C.  6H.  &N.  729.     See 
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PAET  II. 

CH.  V.  S.  8. 


Correcting 

clerical 

mistake. 
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after  award 
made. 


Hearsay 
evidence. 


Whether 
admissible  to 
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where  the  arbitrator  swore  that  he  meant  to  award  so  as  to 
give  the  defendant  the  costs  of  his  counterclaim  (o) . 

By  the  Arbitration  Act,  1889  (p),  s.  7,  in  cases  of  submission 
as  to  references  by  consent  out  of  court,  "  the  arbitrators  or 
umpire  acting  under  a  submission  shall,  unless  the  submission 
expresses  a  contrary  intention,  have  power  (c)  to 

correct  in  an  award  any  clerical  mistake  or  error  arising  from 
any  accidental  slip  or  omission.  This  power  does  not  seem  to 
extend  to  arbitrations  under  references  by  order  of  court. 

n.  Effect  of  extrinsic  statements  by  the  arbitrator  shotting  a 
mistake  on  his  part.'] — Until  the  Arbitration  Act,  after  the 
award  was  made,  the  power  of  the  arbitrator  was  at  an  end 
to  alter  the  rights  of  the  parties  as  settled  by  it,  except  in  so 
far  as  his  statements  made  subsequently  to  it  were  admissible 
to  affect  it.  Statements  made  subsequent  to  the  award  are 
to  be  distinguished  from  the  statements  made  by  the  arbi- 
trator during  the  reference.  What  the  arbitrator  says  in  the 
course  of  the  proceedings  may  sometimes  be  given  in  evidence 
as  part  of  the  transactions  themselves,  for  his  statements  may 
amount  to  acts,  and  are  different  from  mere  narrations  of 
former  acts  or  former  processes  of  thought.  In  such  case 
they  are  admissible  in  evidence  when  the  rest  of  the  proceed- 
ings in  the  reference  can  be  inquired  into.  What  we  now 
proceed  to  consider  is  the  effect  of  statements  made  subse- 
quent to  the  award. 

Kekewich,  J.,  in  1891,  refused  to  set  aside  an  award  though 
oral  evidence  was  given  before  him  that  after  the  award  the 
arbitrator  had  made  statements  admitting  that  he  had  been 
bribed.  The  arbitrator  himself  was  not  called,  however  (q) . 

When  an  award  is  good  on  its  face,  the  cases  do  not  all 
agree  in  showing  how  far  the  courts  will  allow  it  to  be  im- 
peached by  extraneous  evidence  of  statements  of  the  arbitrator, 
showing  that  he  has  decided  on  reasons  not  tenable  in  law. 
As  the  courts  of  law  are  now  inclined  to  hold  that  awards  are 
not  to  be  impeached  for  mistakes  in  law  or  fact  not  apparent 
on  the  award,  they  will,  it  is  apprehended,  at  the  present  day 
in  general  reject  such  statements  (r). 


(o)  Greenwood  v.  Brownhill,  44 
,.  T.  N.  S.  47. 
(p)  52  &  53  Viet.  c.  49. 
(2)  Whiteley  r.  Roberts,  (1891) 


1  Ch.  558. 

(r}  See  Leggo  r.  Young,  16  C. 
B.  626,  S.  C.  24  L.  J.  0.  P.  200; 
Hoggt'.  Burgess,  27  L.  J.Ex.  318, 
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In  the  older   cases,  however,  a  different  rule   prevailed.      PAET  II. 
On  a  reference  respecting  an  injury  to  a  ship  at  sea,  where  _ 
the    arbitrator  delivered  a  paper  with    his   award,   stating 


his  reasons,  the  court  treated  this   statement  as  embodied  delivered 
in  the  award,  and  consequently  set  the  award  aside,  as  it  received, 
appeared  that  the  arbitrator  had  acted  on  some  marine  law, 
and  not  on  the  law  of  England,  in  deciding  on  the  right  to 
damages  (s). 

In  another  instance,  where  the  arbitrator,  having  decided  Case  stated 
that  the  defendant  was  indebted  to  the  plaintiff  in  a  certain 
sum  in  the  cause  referred,  delivered  to  the  parties  with  his 
award  a  certificate,  stating  his  wish  that  the  defendant  should 
not  be  precluded  from  taking  the  opinion  of  the  Court  of 
King's  Bench  on  a  point  of  law,  and  certifying  certain  facts 
which  showed  that  the  plaintiff  and  defendant  were  partners ; 
the  court,  as  a  matter  of  course,  and  without  any  objection 
made,  took  notice  of  the  facts  stated  in  the  certificate,  and  set 
aside  the  award,  holding  the  action  not  maintainable  on  the 
ground  of  the  partnership  (t). 

In  a  third  case,  where  the  arbitrator  awarded  a  verdict  for  statements  of 
the  defendant,  and  annexed  to  the  award  a  certificate  statinsr  reasons> in 

7  a  t  3   paper  annexed 

the  facts,  and  that  on  his  construction  of  the  Building  Act  to  award, 
the  plaintiff  was  not  entitled  to  recover,  the  validity  of  the 
arbitrator's  decision  was  fully  discussed  on  a  rule  to  set  aside 
the  award,  which  was  ultimately  discharged,  the  court  agree- 
ing with  the  arbitrator  in  his  view  of  the  law  (u). 

The  court  on  one  occasion   took   into   consideration,  and  Letter  of 
set  aside,  an  award  on  a  letter  of   the  arbitrator,  showing  a 
that  the    award   extended   to   matters   not  within  the  sub- 
mission (#). 

We  have  seen  in  the  preceding  pages  that  where  a  mistake  Affidavit  by 
was  alleged  as  the  ground  of   setting  aside  an  award,  the  mistake?1' 
statements  of  the  arbitrator  were  not  only  admitted,  but  his 
affidavit  in  some  instances  required  (y). 

S.  0.  3  H.  &  N.  293,  explained  in          (u)  Pratt  v.  Hillman,  4  B.  &  0. 

Ilolgato  v.  Killiek,  31  L.  J.  Ex.  7,  269.     See  Toby  v.  Lovibond,   17 

S.C.7H.&N.418;  Dinn  v.  Blako,  L.  J.  C.  P.  201,  per  Wildo,  C.  J. 
L.  II.  10  C.  P.  388.  (x)  The  Ay  re  and  Calder  Navi- 

(s)  Kent  v.  Elstob,  3  East,  18  ;  gation  case,  cited  in  Williams  v. 

Sharman  v.  Bell,  5  M.  &  S.  504.  Jones,  5  M.  &  11.  3. 

(t)  Holmes  v.  Iliggins,  1  B.  &          (y)  See  the  previous  division  of 

C.  74.  this  section. 
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Under  the  following  circumstances,  the  Court  of  Common 
Pleas  received  a  statement  from  the  arbitrator  to  impeach 
his  decision.  An  action  against  executors  for  work  done  to 
the  testator's  house  during  his  lifetime  was  referred,  with  all 
matters  in  difference  between  the  parties  and  the  heir  of  the 
testator,  who  became  a  party  to  the  reference.  The  plaintiff 
had  done  work  to  the  house  after  the  testator's  death.  The 
arbitrator  directed  the  verdict  for  the  plaintiff  to  stand  for  a 
specified  amount,  and  awarded  that  the  plaintiff  had  no 
further  claim  upon  the  defendants  or  the  heir.  The  defen- 
dants having  applied  to  the  arbitrator,  the  latter,  for  the 
purpose  of  enabling  the  defendants  to  make  an  application 
to  the  court  to  review  his  decision,  stated  that  the  construc- 
tion he  had  put  upon  the  order  of  reference  was,  that  if 
anything  were  due  to  the  plaintiff  either  from  the  defendants 
or  the  heir,  whether  such  debt  were  the  subject  of  the  action 
or  not,  the  verdict  in  that  action  was  to  stand  for  the  whole 
amount,  and  that  he  had  acted  on  that  principle  in  making 
his  award.  It  was  held  by  the  court  that  though  such  state- 
ments, after  the  proceedings  were  finished,  were  not  ad- 
missible in  ordinary  cases  to  impeach  the  award,  yet  that 
they  were  admissible  here,  as  this  case  was  an  exception  to 
the  general  rule,  where  the  arbitrator  on  being  told  that 
his  judgment  was  to  be  reviewed,  for  the  purpose  of 
enabling  the  defendants  to  appeal,  assigned  the  ground 
of  his  judgment,  and  showed  that  he  had  mistaken  his 
powers  (z) . 

In  another  case,  where  the  arbitrator  for  a  like  cause  had, 
after  award  made,  set  forth  in  a  letter  the  ground  of  his 
judgment,  and  Jones  v.  Corry  (a)  was  relied  upon  in  support 
of  an  application  to  refer  the  award  back,  that  the  arbitrator 
might  state  a  case,  the  Court  of  Queen's  Bench  seemed  dis- 
inclined to  follow  that  decision,  but  distinguished  the  case 
before  them,  and  refused  the  rule  on  the  ground  that  the 
party  had  not  applied  to  the  arbitrator  during  the  reference 
to  state  a  case  (b). 

Older  cases,  however,  are  not  wanting   which  show  that 


(z)  Jones  v.  Corry,  5  Bing.  N.  0. 
187. 

(a)  Ibid. 


(b)  The  London  Dock  Co.  r. 
St.  Paul's,  Shadwell,  32  L.  J. 
Q.  B.  30. 
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the  courts  have  declined  to  receive  statements  of  the  arbitrator  PAET  II. 

,,  ,  CH.  v.  s.  8. 

to  impugn  the  award. 


Thus,  when   previous    matters   had    heen    settled    by  an  wnenn<>t 

L         .  m  receivable. 

award,  a  second  arbitrator,  to  whom  other  differences  were  Letter  of 
referred,  the  day  before  he  made  his  award  for  the  defendant  arbitrator 
wrote  a  letter  to  the  plaintiff's  attorney,  stating  that  he  felt 
himself  bound  to  make  an  award  in  favour  of  the  defendant, 
on  the  ground  that  the  matter  in  dispute  had  arisen  before 
the  former  reference,  and  that  although  he  thought  the  first 
arbitrator  mistaken,  he  considered  himself  concluded  by  his 
award :  a  motion  having  been  made  to  set  aside  the  award 
on  the  ground  of  the  arbitrator  being  mistaken  in  supposing 
himself  concluded  by  the  first  award,  the  court  refused  to 
entertain  the  question,  the  arbitrator  not  having  raised  it  on 
the  award  itself,  or  on  any  paper  annexed  (<?). 

In  another  case,  on  a  motion  to  set  aside  an  award,  where  Letter  of 
arbitrators,  who  were  barristers,  wrote  letters  explaining  what  arbitrator, 
were  the  matters  in  difference,  and  the  course  the  matters  took 
on  the  reference,  Pollock,  C.B.,  seemed  to  think  he  might  look 
upon  the  letters,  since  they  were  barristers',  as  good  as  affi- 
davits ;  but  Parke,  B.,  doubted  whether  the  court  could  notice 
them  at  all  (d). 

Where  an  award  ordered  that  if  certain  sums  of  money  Affidavit  to 
were    restored   to    the   defendants   they    should    pay    them  ^^ 
over  to  the  plaintiff,  the  court  refused  to  receive  an  affidavit 
of  one  of   the   arbitrators  to  explain  the  intention    of   this 
clause  (e) . 

So,  in  another  instance,  where  the  plaintiff  was  entitled  to  Letter  of 
the  costs  of  the  cause,  and  the  arbitrator  directed  each  party  8}low  hjs 
to  pay  half  the  costs  of  the  reference,  and  the  master  allowed  intention, 
the  plaintiff  only  half  the  costs  of  the  witnesses  examined  on 
his  part,  the  Court  of  Exchequer,  on  a  motion  by  the  plaintiff 
to  review  the  taxation  and  allow  him  the  whole  costs  of  the 
witnesses  as  costs  in  the  cause  and  not  in  the  reference, 
refused  to  take  notice  of  a  letter  written  by  the  arbitrator 
to  the  plaintiff's  attorney,  stating  that  his  intention  was  that 
the  plaintiff  should  have  the  costs  of  the  witnesses  attending 


(c)  Williams  v.  Jonea,  5  M.  &      Ex.,  Ap.  16,  1847. 

E.  3.  (e)  Gordon  v.  Mitchell,  3  Mooro, 

(d)  Keene  and  Atkinson,  In  re,      41. 
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they  could  not  rectify  it  (/). 
Paper  So  also  in  the  Court  of  Queen's  Bench,  where  an  ejectment 

awaid  to  limit  brought  to  recover  two  closes  was  referred  with  an  action  of 
verdict.  trespass,  and  the  arbitrator  ordered  a  general  verdict  for  the 

plaintiff  in  the  ejectment,  the  court  held  that  they  could  not 
amend  the  postea  in  the  ejectment  by  confining  it  to  one  of 
the  two  closes,  although  it  appeared  by  a  paper  which  the 
arbitrator  delivered  with  his  award,  stating  his  reasons,  that 
he  considered  the  plaintiff  was  entitled  to  one  close  only,  and 
though  he  awarded  in  defendant's  favour  on  a  plea  in  the 
action  of  trespass,  justifying  by  reason  of  the  defendant's 
title  to  the  other  close  (g) . ' 

And  more  recently  the  Court  of  Common  Pleas  refused  to 
notice  a  letter  of  an  umpire  accompanying  his  award,  in 
which  he  stated  his  opinion  that  the  plaintiff  ought  to  have 
had  his  costs,  but  that  he  had  not  awarded  any  costs  to  the 
plaintiff,  as  he,  the  umpire,  had  no  power  to  do  so,  and  that 
he  would  have  awarded  them  to  the  plaintiff  had  he  possessed 
the  power  (/i). 


Letter  of 
umpire. 


Inquiring 
grounds  of 
damages. 


in.  Inquiry  by  tie  court  of  the  arbitrator's  grounds  of 
award.'] — Under  peculiar  circumstances,  when  the  parties  do 
not  object,  the  court  will  inquire  of  the  arbitrator  upon  what 
grounds  he  has  made  his  award.  It  used  to  be  said  that  the 
inquiry  would  not  be  made  without  such  consent  (i).  Where 
the  plaintiff's  attorney  obtained  an  order  of  Xisi  Prius  refer- 
ring the  cause  only,  and  served  it  on  the  arbitrator,  and  the 
defendant's  attorney  also  obtained  from  the  associate  an 
order  not  strictly  a  duplicate,  since  it  referred  the  cause  and 
all  matters  in  difference,  and  the  arbitrator,  among  other 
things,  directed  the  defendant  to  pay  the  plaintiff  a  specified 
sum,  the  court  ordered  a  reference  to  the  associate  to  ascer- 
tain which  of  the  two  orders  was  in  accordance  with  his 
minutes  of  the  agreement  made  at  the  trial,  and  if  the  asso- 
ciate reported  in  favour  of  the  defendant's  order,  then  they 


(/)  Brown  v.  Nelson,  13  M.  & 
W.  397. 

(<7)  Doe  d.  Oxenden  v.  Cropper, 
10  A.  &  E.  197. 


(h)  Leggo  v.  Young,  16  0.  B. 
626,  S.  C.  24  L.  J.  C.  P.  200. 

(?)  Brown  v.  The  Croydon  Canal 
Co.,  9  A.  &  E.  522. 
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upon  what  ground  he  gave  the  damages  (&). 


So  in  a  later  case  in  the  Queen's  Bench,  where  the  arbi-  As  to  what 
trator  was  to  award  compensation  to  the  prosecutor  of  an  awarded  on. 
indictment  for  conspiracy,  and  the  arbitrator  stated  in  his 
award  that  he  had  not  awarded  anything  in  respect  of 
damages  to  the  prosecutor  accruing  between  the  time  of 
filing  the  indictment  and  the  reference,  and  it  was  proved 
that  he  had  rejected  evidence  of  damages  accruing  in  the 
interval,  the  court  directed  an  inquiry  to  be  made  of  the 
arbitrator,  whether  he  had  rejected  evidence  of  damages 
arising  after  the  indictment  filed  from  the  old  conspiracy,  or 
merely  evidence  of  damages  from  a  new  conspiracy  subse- 
quent to  the  filing,  being  of  opinion  that  under  the  submission 
the  prosecutor  was  entitled  to  compensation  beyond  the  time 
of  filing  the  indictment,  if  the  injury  were  the  result  of  the 
original  conspiracy  (/). 

On  an  application  made  to  enter  a  suggestion  to  deprive  a  Inquiry  in 
plaintiff  of  his  costs  under  the  London  Courts  of  Bequests  opeE 
Act,  the  arbitrator  having  awarded  less  than  251.,  part  of  the 
plaintiff's  demand  being  for  rent,  and  actions  for  rent  being 
excepted  from  the  operation  of  the  statute,  the  affidavits  not 
showing  whether  the  plaintiff  had  been  allowed  anything  for 
rent,  it  was  agreed  to  apply  for  information  to  the  arbitrator, 
who  happened  to  be  in  court,  and  the  arbitrator  stating  that 
he  had  made  an  allowance  for  rent,  the  court  discharged  the 
rule  (m). 

In  an  old  case  in  Chancery,  on  an  inquiry  whether  the 
court  ought  to  decree  an  award,  the  Master  of  the  Rolls  was 
on  appeal  held  justified  in  ordering  the  arbitrators  to  certify 
to  the  court  whether  they  had  considered  certain  particulars 
which  were  in  issue  in  the  cause,  but  which  the  party  object- 
ing to  the  award  asserted  had  not  been  considered  (n). 

In  another  instance  in  Chancery,  where  the  court,  for  its 
own  satisfaction,  wished  to  inquire  of  the  arbitrators  respect- 
ing the  course  of  business  between  the  parties,  it  declined  to 
make  any  order  of  reference  to  the  arbitrators  without  consent, 

(A)  Alder  v.  Savill,  5  Taunt.  (m)  Holdoni'.  Newman,  13  East, 
453.  160. 

(/)  R.  v.  Brewer,  Q.  B.,  Juno  11,          (>/)  Squib   v,   13olton,    Cas.   in 

Chanc.  186. 
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and  the  plaintiff  refusing  to  consent,  no  order  was  made.  In 
consequence,  however,  of  what  fell  from  the  court,  the  arbi- 
trators made  a  certificate,  in  which,  instead  of  giving  a  short 
answer  to  the  points  on  which  the  court  wanted  information, 
they  went  into  a  long  history  of  their  conduct,  on  which 
account  the  court  refused  to  read  the  certificate  (o). 

But  Giffard,  V.-C.,  more  recently  held  that  on  a  motion  to 
set  aside  an  award  an  arbitrator  may  be  examined  as  a 
witness  on  a  question  of  fraud,  or  to  show  that  he  has  made  a 
mistake  in  point  of  the  subject-matter  on  which  he  ought  to 
have  awarded,  or  a  mistake  in  point  of  legal  principle  going 
directly  to  the  basis  on  which  the  award  is  founded  (7;). 

iv.  When  the  airard  sets  forth  the  grounds  of  dccision.~\  — In 
other  sections  of  this  chapter  it  is  shown  that  the  courts  will 
invariably  take  notice  of  errors  on  the  face  of  the  award,  if 
they  be  imperfections  in  the  mode  of  deciding  (q),  or  un- 
warranted assumptions  of  authority  by  the  arbitrator  (r) ;  but 
when  the  decision  is  one  that  complies  with  all  the  rules  pre- 
viously laid  down  for  the  framing  a  valid  award,  and  is  con- 
fined strictly  to  matters  within  the  arbitrator's  jurisdiction,  it 
is  not  quite  clear  how  far  the  courts  will  annul  the  decision, 
when  it  is  manifest  from  statements  on  the  face  of  the  award 
that  the  arbitrator  has  mistaken  the  law. 

In  the  older  cases  the  courts  seem  generally  to  have  con- 
sidered the  statements  and  reasons  assigned  in  the  award  as 
the  ground  of  decision,  and  have  set  aside  the  award  when 
the  arbitrator  has  proceeded  on  principles  contrary  to  law  (s). 
Possibly,  however,  in  many  cases  where  the  report  does  not 
give  the  submission,  the  arbitrator  may  have  been  authorised 
to  state  a  case  for  the  decision  of  the  court. 

The  Court  of  Queen's  Bench,  however,  more  recently  re- 
fused to  consider  the  validity  of  the  legal  principles  on  which 


(o)  Morgan,  v.  Mather,  2  Ves. 
Jr.  15.  See  Dobson  v.  Groves, 
6  Q.  B.  637,  643. 

(p)  Rhys  v.  Dare  Valley  Eail. 
Co.,  37  L.  J.  Ch.  719,  S.  C.  L.  E. 
6  Eq.  429.  See  also  P.  II.  ch.  11, 
s.  4,  p.  504. 

(q}  Ss.  3,  4,  5,  6,  7. 

(r)  S.  9,  post. 


(s)  Pratt  v.  Hillman,  4  B.  &  C. 
269 ;  Sharman  v.  Bell,  5  M.  &  S. 
504  ;  Williams  v.  Jones,  5  M.  &  E. 
3  ;  Wood  v.  Hotham,  5  M.  &  W. 
674 ;  Ames  v.  Milward,  S  Taunt. 
637;  Gaby  v.  Wilts.  Canal  Co., 
3  M.  &  S.  580 ;  Kent  v.  Elstob,  3 
East,  18.  See  also  Fuller  v.  Fen- 
wick,  3  C.  B.  705  ;  Toby  v.  Lovi- 
bond,  17  L.  J.  C.  P.  201. 
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arbitrators  had  proceeded,  where  they  were  not  authorised  to      PAET  II. 
submit  a  point  of  law  for  their  review  (t). 


If  the  arbitrator,  not  being  empowered  to  state  facts  for  arbitrator 

.  .  .„  (•         i  ~     i      •  •          PI       empowered  to 

the  purpose  of  raising  any  point  of  law  for  the  decision  of  the  raise  point, 
court,  set  out  in  his  award  a  statement  of  facts  on  which  he  Court  not 
professed  to  ground  his  decision,  and  those  facts  apparently  sufficiency  of 
did  not  warrant  the  conclusion  at  which  he  ultimately  arrived,  facts  stated- 
or  the  reasons  he  assigned  were  unsatisfactory,  the  court  would 
in  general  decline  to  draw  any  conclusion  themselves  from 
them  so  as  to  impeach  the  award,  and  would  support  it  as 
valid,  provided  it  contained  a  positive  definite  adjudication 
on  the  matters  in  difference  (u)  ;  and  according  to  one  case, 
provided  also  there  were  any  evidence  which  a  judge  would 
have  been  justified  in  leaving  to  a  jury  (y). 

They  would  refuse  to  interfere,  even  if  their  opinion  were 
invited  (y) . 

If  an  arbitrator,  to  settle  the  accounts  pending  between  Unnecessary 
C.  and  L.,  direct  L.  to  pay  C.  a  certain  sum,  his  stating  in  the  facts- 
award  that  he  finds  that  no  partnership  existed  between  L. 
and  C.  is  not  an  excess  of  authority.     It  was  simply  un- 
necessary for  him  to  make  the  statement,  though  the  fact  be 
the  basis  on  which  he  has  taken  the  account  (z) . 

In  many  cases  the  court  will  not  presume  that  there  were  Court  not 
no  other  facts  to  warrant  the  award  than  those  recited  in  it ;  g^elTonly  * 
the  arbitrator  may  have  a  particular  reason  for  stating  certain  grounds, 
facts,  as,  for  instance,  to  clear  the  character  of  a  party  from 
an  imputation  (a) . 

If,  without   special   authority,  the  arbitrator,  before  the  Stating  facts 
Common  Law  Procedure  Act,  1854,  merely  found  certain  positive 
facts,  and,  instead  of  finally  adjudicating  on  the  points  in  ^ndin£ 
difference,  left  the  law  to  be  applied  by  the  court,  the  award 
would  not  have  been  final.     For  instance,  where  after  stating 
the  facts  the  award  proceeded,  "  If  on  these  facts  the  court  be 
of  opinion  that  the  plaintiff  is  entitled,  then  I  award  in  favour 

(0  Wright  and  Cromford  Canal  Canal  Co.,  1  Q.  B.  98;  Bradbee 

Co.,  In  ro,  1  Q.  B.  98.  v.  Christ's  Hospital,  4  M.  &  G. 

(»/)  Archer  v.  Owen,  9  Dowl.  757;  Scott  i>.  Van  Sandau,  6  Q.  B. 

341.  237. 

(«)  Barrett  v.  Wilson,  1  C.  M.          (z)  Harrison  v.  Lay,  13  C.  B. 

*    H.   086,  S.  C.    3  Dowl.    220;  N.  S.  528. 
Archer  v.  Owen,  9  Dowl.  341.  (a)  Lancaster  v.  Heiniugton,  4 

('/)  Barton  v.  Hansom,  3  M.  &  A.  &  E.   345;  Teale  c.  Youuge, 

W.    322 ;     Wright    r.    Cromford  M'Lel.  &  Y.  497. 
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—  then  I  award  in  favour  of  the  defendant ;"  such  an  hypothe- 


tical finding  would  have  been  insufficient  (6). 
Arbitration          V;  Stating  case  under  the  Arbitration  Act.  1889.1 — By  the 

Act    1889 

stating  special  Arbitration  Act,  1889  (c),  s.  19,  "Any  referee,  arbitrator,  or 

case'  umpire  may,  at  any  stage  of  the  proceedings  under  a  refer- 

ence, and  shall,  if  so  directed  by  the  court  or  a  judge,  state 
in  the  form  of  a  special  case  for  the  opinion  of  the  court  any 
question  of  law  arising  in  the  course  of  the  reference."  And 
by  s.  7  (b),  the  arbitrators  or  umpire,  on  a  reference  by  consent 
out  of  court,  shall,  unless  the  submission  expresses  a  contrary 
intention,  have  power  "  to  state  an  award  as  to  the  whole  or 
part  thereof  in  the  form  of  a  special  case  for  the  opinion  of 
the  court." 

It  was  not  compulsory  on  the  arbitrator  on  the  demand  of 
a  party  to  state  a  case  under  the  corresponding  section  (s.  5) 
of  the  Common  Law  Procedure  Act,  1854  (d). 

Referee  under       By  Order  XXXVI.  r.   52   (1883),    "The  referee   may, 

Acts?  before  the   conclusion   of  any  trial  before  him,  or  by  his 

report  under  the  reference  made  to  him,  submit  any  question 
arising  therein  for  the  decision  of  the  court,  or  state  any  facts 
specially,  with  power  to  the  court  to  draw  inferences  there- 
from, and  in  any  such  case  the  order  to  be  made  on  such 
submission  or  statement  shall  be  entered  as  the  court  may 
direct ;  and  the  court  shall  have  power  to  require  any  explana- 
tion or  reasons  from  the  referee  (e),  and  to  remit  the  cause  or 
matter,  or  any  part  thereof,  for  re-trial  or  further  considera- 
tion to  the  same  or  any  other  referee;  or  the  court  may 
decide  the  question  referred  to  any  referee  on  the  evidence 
taken  before  him,  either  with  or  without  additional  evidence, 
as  the  court  may  direct." 

Arbitrator.  Under  this  rule  a  special  referee  has  been  appointed  to 
settle  a  scheme  for  reducing  the  contracts  of  an  insurance 
company  (/).  The  rule  52  now  applies  to  arbitrators  to  whom 

(6)  Wright  and  Cromford  Canal  10   0.    B.    N.    S.    61;    Holloway 

Co.,  In  re,  1  Q.  B.  98  ;  Anderson  v.  Francis,  9  C.  B.  N.  S.  559. 

v.  Fuller,  4  M.  &  W.  470.  (e)  See  Bust  v.  Victoria  Graving 

(c)  52  &  53  Viet.  c.  49.  Dock  Co.,  36  Ch.  D.  777. 

(d]  Gibbon    v.    Parker,    5    L.  (/)  Great  Britain  Mutual  Life 
T.  N.  S.  584;  Baguley  v.  Mark-  Assurance  Society,  In  re,  19  Ch. 
wick,  30  L.  J.  C.  P.  342,  S.  C.  D.  39. 
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lias  been  referred  any  cause  or  matter  or  question  therein,  as      PART  II. 
well  as  to  referees  :  Order  XXXVI.  r.  55  (c). 


The  judgment  on  a  special  case  stated  by  an  arbitrator  in  Appeal, 
an  action  is  for  the  purposes  of  appeal  an  interlocutory  order,  8pUeciaT  case"1 
if  after  judgment  either  way  the  case  must  go  back  to  the 
arbitrator,  but  a  final  order,  if  the  judgment  one  way  would 
be  decisive  (y). 

It  would  seem  that  where  the  costs  of  the  award  are  not  Costs, 
submitted  to  the  arbitrator  the  judge  who  hears  the  case  has 
power  to  order  that  the  costs  of  the  hearing  shall  follow  the 
event  (h}. 

If  a  party  did  not  during  the  reference  apply  for  a  case, 
the  courts  will  not  refer  back  the  award  for  the  arbitrator  to 
state  a  case  afterwards,  on  his  setting  forth  in  a  letter  the 
wrong  principles  of  law  on  which  he  had  acted  (i). 

It  was  held  in  the  Court  of  Appeal  (/»•) ,  overruling  previous  Arbitrators 
cases  (/) ,  that  arbitrators  under  the  Lands  Clauses  Consolida-  Lands  Clauses 
tion  Act,  1845,  might  state  a  special  case ;  for  as  the  appoint-  Consolidation 
ment  of  an  arbitrator  is  by  that   statute  to  be   deemed  a 
submission,  the  reference  is  a  reference  by  consent. 

This  does  not  authorise  the  Local  Government  Board,  when  Local  Govem- 
appointed  by  statute  to  decide  disputes  between  local  autho- 
rities, to  state  a  case,  as  that  board  are  made  judges  not  arbi- 
trators by  consent  (ni). 

The  court  can  compel  arbitrators  under  the  Building  Building 
Societies  Act,  1874  (n),  to  state  a  case,  because  the  provi- 
sions of  that  act  are  not  so  inconsistent  with  the  Arbitration 
Act,  1889,  that  the  Arbitration  Act  does  not  apply  (see 
sect.  24).  The  inconsistency  must  be  such  that  the  old  act 
would  not  work  if  the  new  act  were  applied  (0) . 

(g)  Collins  v.Paddington  Vestry,  Commissioners,   1  C.  P.  D.  402; 

5   (|.    15.    1).    3(58;    Slmbrook  v.  Dare  Valley  Rail.  Co.,  In  re,  L.  R, 

Tufnell,  46  L.  T.  N.  S.  749,  C.  A.  4  Ch.  App.  554.     See  Isit  v.  Rail. 

(//)  PortisheadW.  Co.  v.  Bristol  Pass.  Assurance  Co.,  22  Q.  B.  D. 

and  Portishead  Co.,  W.  N.  (1887)  504. 

75.     See  now,  too,  the  Supremo          (/)  Rhodes  v.  Airedale  Drainage 

Court  of  Judicature  Act,  1890  (52  Commissioners,  L.  R.  9  C.  P.  508 ; 

«fc   53  Viet.  c.    44),    s.  5,  giving  Newbold    v.  Metropolitan    Rail. 

enlarged  powers  to  the  court  or  Co.,  14  C.  B.  N.  S.  405. 
ji ii l^-o  over  costs  of  "all  proceed-  (>/>}  P>cxley  v.  West  Kent  M. 

ings  in  the  Supremo  Court."  S.  B.,  51  L.  J.  Q.  B.  D.  456. 

'(/)  Tim  London  Dock  Co.  v.  St.          (n)  37  &  38  Viet.  c.  -T2. 
Paul's,  Sha.lwoll,  32  L.  J.  Q.  B.  (o)  Knight  c.  Tabernacle  HuiM- 

30.  ing   Society,   (1891)  2  U.  B.   63, 

(/.•)  Rhodes  v.  Airedale  Drainage  C.  A: 
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PART  II. 

CH.  V.  S.  8. 

Appeal  from 
decision  on 
special  case. 


When  com- 
pulsory to 
state  case. 


When  arbi- 
trator at 
liberty. 


Arbitration 
Act,  1889. 


Power  as  to 
evidence  and 
points 

reserved  as  a 
judge  at 
Nisi  Plius. 


And  though  error  would  not  lie  to  review  the  judgment  of 
the  court  on  a  special  case  stated  by  an  arbitrator  under  the 
Common  Law  Procedure  Act,  1854  (0),  the  effect  of  the  sub- 
sequent Judicature  Acts,  it  seems,  was  to  give  a  right  of 
appeal  (p).  An  appeal  lies  from  a  decision  given  by  the 
Queen's  Bench  Division  on  a  case  stated  by  an  umpire  under 
the  Lands  Clauses  Acts  (<?) . 

vi.  Duty  of  the  arbitrator  when  empowered  to  raise  a  point 
of  law.~] — If  the  terms  of  the  submission  be  compulsory  that 
the  arbitrator  shall  state  a  case  at  the  request  of  the  parties, 
it  is  the  duty  of  the  arbitrator  to  set  forth  fully  in  his  award 
all  such  facts  as  will  raise  all  the  questions  of  law  on  which 
the  decision  of  the  courts  is  desired,  and  it  seems  that  the 
award  will  generally  be  bad  if  lie  fail  to  do  so  (r).  To  prevent 
any  mistake,  it  is  advisable  for  him  to  call  upon  the  parties 
to  furnish  him  with  a  written  statement  of  the  questions  of 
law  they  require  to  be  raised.  But  if  by  the  terms  of  the 
order  of  reference  the  arbitrator  "  be  at  liberty  to  raise  any 
point  for  the  opinion  of  the  court  at  the  request  of  either  of 
the  parties,"  he  is  not  bound  to  do  so  unless  he  think  fit.  The 
clause  in  the  Common  Law  Procedure  Act  was  also  an  en- 
abling, not  a  compulsory  one  ($). 

Under  the  Arbitration  Act,  1889,  the  parties  do  not  seem 
to  have  in  general  the  power  of  compelling  the  statement  of 
a  case.  The  court  or  judge,  however,  may  direct  it  to  be 
done  (see  sects.  7  and  19)  (f). 

Where  the  arbitrator  has  the  same  power  as  a  judge  at 
Nisi  Prius  to  decide  as  to  the  admissibility  of  evidence,  and 
to  reserve  points  of  law  for  the  decision  of  the  court,  he 
takes  a  correct  view  of  his  duty  if  he  refuse  to  pledge  him- 
self beforehand  to  raise  on  the  face  of  his  award  all  the 
objections  a  party  may  bring  forward,  retaining  to  himself  a 


(o)  Gumm  v.  Fowler,  29  L.  J. 
Q.  B.  189;  Jones  r.  Victoria 
Graving  Dock  Co.,  2  Q.  B.  D. 
314. 

(p)  Mirabita  v.  Imperial  Otto- 
man Bank,  22  Sol.  Journal,  237. 

(<?)  Bidder  v.  North  Staffordshire 
Rail.  Co.,  4  Q.  B.  D.  412. 

(r)  Bradbeev.  Christ's  Hospital, 
4  M.  &  G.  714 ;  Sheridan  v,  Nagle, 


6Ir.  Eep.  C.  L.  110. 

(s)  Wood  r.  Hotham,  5  M.  &  W. 
674.  See  Jay  v.  Byles,  3  M.  &  Sc. 
86,  where  the  provision,  that  the 
arbitrator  ' '  shall  state  points  of 
law,''  seems  to  have  been  treated 
as  enabling,  not  compulsory,  See 
also  Miller  v.  Shuttleworth,  7  C.  B. 
105. 

(t]  See  ante,  p.  318. 
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discretion  on  the  subject  (u).     However,  as  the  meaning  of      PABTII. 
the  above  provision  in  the  submission  is,  that  the  award  is  to     CH'  T'  s' 
be  made  subject  to  the  exception  as  to  evidence  and   the 
points  reserved,  according  to  the  analogy  of  Nisi  Prius  those 
points  which  the  award  reserves  the  court  will  decide ;  and 
if  any  objections  to  the  evidence  be  omitted  which  the  party 
may  think  ought  to  have  appeared,  he  will  be  free  to  avail 
himself  of  the  stipulation  in  the  order  of  reference,  and  call 
upon  the  court,  if  it  sustain  the  objection,  to  set  aside  the 
verdict  in  consequence  (it). 

When  the  arbitrator  is  at  liberty,  if  he  shall  think  fit,  to  Arbitrator 
report  specially  to  the  court,  he  does  not  duly  exercise  his  |01?t^  fascets 
power,  if  he  set  out  in  his  award  a  long  statement  of  the  n°fc  evidence, 
evidence,  leaving  the  court  to  draw  the  inferences  of  fact. 
It  is  his  duty  to  draw  the   necessary  inferences  from  the 
facts  (#). 

It  being  a  question  in  a  cause  whether  the  defendant,  a  Arbitrator 

T       i          i      T          T  ...»  .  should  find 

pawnbroker,  had  made  proper  inquiries  or  a  person  coming  to  positively. 
pledge  goods,  an  arbitrator,  to  whom  the  cause  was  referred 
to  state  a  case,  stated  that  he  was  unable  to  say  whether  or 
not  the  defendant  had  made  the  proper  inquiries ;  the  court 
compelled  the  defendant  to  agree  to  another  reference  to  the 
arbitrator,  in  order  that  the  latter  should  find  positively  in 
the  affirmative  or  in  the  negative  (y). 

In  one  case,  where  there  was  a  provision  "  that  the  arbi-  Stating 
trator  shall  state  on  his  award  any  point  or  points  of  law 
raised  by  either  party,"  the  arbitrator  in  his  award  set  forth 
in  terms  certain  abstract  legal  propositions  contended  for  by 
the  defendant  as  defeating  the  plaintiff's  right  to  recover, 
and  certified  that  he  had  overruled  them,  as  upon  considera- 
tion of  the  evidence  it  appeared  to  him  none  of  the  objections 
ought  to  prevail.  The  court  refused  to  refer  the  award  back 
to  the  arbitrator  to  set  forth  the  facts  on  which  the  questions 
of  law  arose,  or  to  set  the  award  aside,  the  arbitrator  having 
decided  rightly  the  broad  propositions  of  law  set  out  in  his 
award  (z). 

If  it  clearly  appear  from  reading  an  award  that  an  arbi-  Point 

intended  to 

( u)  Scott  v.  Van  Sandau,  1  Q.  B.  (y)  Ferguson  v.  Norman,  4  Bing. 

102.  N.  C.  »'2. 

(x)  Jephson  v.  Howkins,  2  M.  (z)  Jay  v.  Bylcs,  .'5  M.  &  So.  s<>. 
&  <i.  :iii(i. 

K.  Y 
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PAET  II.      trator  who  was  empowered  to  raise  points  intended  to  leave 

s'         a  particular  question  of  law  open,  the  court  will  consider  it, 

be  left  open      although  in  terms  the  arbitrator  may  in  one  part  of  his  award 

have  determined  it  («) . 
Providing  for       j^  does  not  seem  necessary  for  an  arbitrator,  when  em- 

the  events  of  .  .         *        ,1  i  TT 

the  court's  powered  to  raise  questions  for  the  court,  to  make  an  adjudi- 
cation himself  on  the  points  which  he  submits  for  the  opinion 
of  the  court ;  and  it  is  apprehended,  that  on  a  reference  at 
Nisi  Prius  it  is  sufficient  for  him,  after  stating  the  facts  of 
the  case  in  his  award,  and  either  leaving  it  generally  for  the 
court  to  decide  on  them  whether  the  action  or  defence  can  be 
maintained,  or  setting  forth  special  questions  only  for  their 
determination,  to  conclude  by  awarding  that  if  the  court  shall 
be  of  opinion,  on  the  facts  stated  or  the  questions  raised,  as 
the  case  may  be,  that  the  plaintiff  is  entitled  to  recover,  then 
that  the  verdict  which  has  been  taken  for  the  plaintiff  do 
stand,  with  such  damages  as  the  arbitrator  may  think  proper ; 
but  if  the  court  shall  be  of  opinion  that  the  action  is  not 
maintainable,  or  that  such  and  such  questions  raised  ought  to 
be  decided  in  the  defendant's  favour,  then  that  the  verdict 
already  entered  for  the  plaintiff  be  set  aside,  and  instead 
thereof  a  verdict  be  entered  for  the  defendant  (b).  This  form 
of  awarding  respecting  the  action  is  merely  given  to  illustrate 
the  principle  involved,  and  cannot  in  itself  be  applicable  to 
the  infinite  variety  of  cases  that  may  occur ;  for  of  course  the 
arbitrator  ought  to  provide  for  the  effect  of  every  possible 
decision  of  the  court  on  the  points  submitted,  so  far  as  they 
may  affect  the  various  issues  in  the  cause,  the  amount  of 
damages  recoverable,  or  other  rights  and  liabilities  of  the 
parties  regulated  by  the  provisions  of  the  award. 

Raising  point       In  one  instance,  where  an  arbitrator  was  empowered  to 

of  custom  and  direct  that  a  nonsuit  or  a  verdict  should  be  entered  for  the 

judgment  non  plaintiff  or  the  defendant,  as  he  should  think  proper,  and  was, 

veredicto.        at  the  request  of  either  party,  to  state  any  point  of  law  upon 

the  face  of  his  award  for  the  opinion  of  the  court,  it  was  held 

not  incumbent  on  the  arbitrator  to  decide  finally  as  to  the 

amount  of  damages  to  be  recovered,  and  to  direct  how  the 

judgment  should  be  entered  up,  but   that  having  by  his 

award  disposed  of  all  the  issues  joined  on  the  record,  and 

(a)  Sherry  v.  Oke,  3  Dowl.  349.      W.    244 ;     The    Grocers'    Co.   v. 
(1}  Eichards  v.  Easto,  15  M.  &      Donne,  3  Bing.  N.  C.  34. 
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assessed  damages  separately  in  respect  of  each  grievance  in      PAET  JI- 
the  declaration,  and  having   referred  to  the   court,  at   the  '   ' 


request  of  the  defendant,  by  a  sufficient  statement  of  facts, 
the  question  as  to  the  right  of  the  plaintiff  to  recover  damages 
in  respect  of  some  of  the  grievances  stated  in  the  declaration, 
and,  at  the  request  of  the  plaintiff,  the  question  as  to  the 
validity  of  a  custom  set  out  in  a  plea,  and  the  allegations 
contained  in  it,  and  as  to  the  plaintiff's  right  to  judgment  non 
ohstante  veredicto  on  the  same  plea,  should  the  issue  thereon 
be  found  for  the  defendant,  he  had  properly  discharged  his 
duty,  and  was  not  bound  to  have  definitely  determined  as  to 
the  validity  of  the  custom  (c). 

Sometimes  the  arbitrator  first  finds  the  various  issues  in  Deciding  case 
the  cause  referred  himself,  subject  to  the  opinion  of  the  court,  rai8si'na.  pojnt 
and  then,  after  setting  forth  the  whole  facts,  states  particular  for  the  court, 
questions  on  which  he  requires  the  decision  of  the  court,  and 
concludes  with  awarding  that  if   the   court   shall  decide  a 
particular  question  one  way,  then  he  awards  in  one  way ;  if 
in  another,  then  he  awards  in  another  (d). 

It  is  advisable  for  the  arbitrator,  though  he  determine  the  Arbitrator 
matter  himself,  to  make  a  provision  for  the  event  of  the  court  vide  for  the 
differing  from  him  in  opinion,  for  if  the  arbitrator  find  for 
the  plaintiff  in  the  action  referred,  and  then  state  facts  for  him. 
the  opinion  of  the  court  which  show  that  the  plaintiff  ought 
to  have  been  nonsuited,  the  court  cannot  direct  a  nonsuit  to 
be  entered,  but  can  only  set  the  award  aside  (e),  and  thus  all 
the  litigation  becomes  fruitless ;  whereas,  if  he  direct  that  in 
case  the  court  differs  from  him  the  verdict  shall  be  entered 
for  the  defendant,  the  decision  of  the  court  in  favour  of  the 
latter  will,  according  to  many  cases,  entitle  him  to  have  the 
verdict  entered  for  him  (/). 

Doubts,  however,  as  to  the  validity  and  utility  of  an  hypo-  Awarding 
thetical  finding  were  in  one  case  thrown  out.     The  arbitrator  cauy. 
had  found  positively  for  the  complainant,  and  then  stating 
facts,  awarded  that  if  the  court  should  be  of  such  an  opinion, 

(c)  Bradbeo  v.  Christ's  Hospital,  (/)  France  v.  White,  8  Dowl. 

4  M.  &  G.  714.  53 ;  Waller  v.  Lacy,  1  M.  &  G. 

(</ )  Waller  v.  Lacy,  1  M.  &  G.  54 ;  Arnold  v.  Mayor  of  Poolo,  4 

/H;  Arnold  v.  The  Mayor  of  Poole,  M.  &  G.  860;    Webb,  In   re,   8 

4  M.  &  G.  860.  Taimt.  443  ;   Bradbee  v.  Christ's 

('•)  1'otors  v.  Anderson,  1  Marsh.  Hospital,  4  M.  &  G.  714. 
238. 
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PAET  II. 
CH.  v.  s.  8. 


Hypothetical 
finding  good. 


then  the  sum  to  be  paid  should  be  increased  to  such  another 
sum,  and  if  of  another  opinion,  that  it  should  be  reduced  so 
much :  the  court,  agreeing  with  the  arbitrator,  supported  the 
award ;  but  assuming  the  points  of  law  to  have  been  properly 
raised,  Lord  Denman,  C.J.,  expressed  a  doubt  whether,  if 
the  court  had  disagreed  with  the  arbitrator,  the  hypothetical 
finding  and  assessment  could  have  stood,  or  whether  the 
award  must  not  have  been  set  aside  altogether  (g] .  There 
does  not,  however,  seem  to  be  any  case  in  which  the  court, 
assenting  to  one  of  the  views  suggested  by  the  arbitrator, 
have  ever  refused  to  enforce  the  hypothetical  finding  dependent 
on  it,  and  instead  thereof  set  the  award  aside. 

On  the  contrary,  an  hypothetical  decision,  providing  for 
the  different  views  the  court  may  take,  has,  as  will  be  seen 
from  the  cases  previously  cited  on  this  subject,  been  either 
assumed  or  decided  to  be  sufficiently  final  and  certain,  and 
acted  on  by  the  courts. 

In  the  following  case,  where  the  submission  provided  that 
the  arbitrator  should  have  the  same  power  as  a  judge  at  Nisi 
Prius  to  decide  as  to  the  admissibility  of  evidence  and  to 
reserve  points  of  law  for  the  decision  of  the  court,  and  the 
arbitrator,  after  making  a  special  statement  of  facts  affecting 
the  admissibility  of  certain  depositions  in  evidence,  awarded 
that  the  verdict  should  be  reduced  to  1,356/.  if  the  court 
should  be  of  opinion  that  the  depositions  of  A.  and  B.  were 
admissible,  to  I,t65/.  if  the  court  should  think  the  deposi- 
tions of  A.  only  admissible,  and  to  5797.  if  the  court  should 
think  neither  of  the  depositions  admissible ;  though  the 
observations  of  Lord  Denman,  in  Wright  v.  Cromford  Canal 
Company  (A),  were  cited,  the  court  held  the  award  to  be  final, 
and  likened  it  to  the  finding  of  a  jury  in  a  special  verdict ; 
and  they  observed  that  there  was  a  positive  finding  for  the 
plaintiff  for  the  smallest  of  the  three  sums,  and  that  it  was 
only  necessary  for  him  to  come  to  the  court  in  case  he  wanted 
a  larger  amount.  The  court,  however,  on  motion,  gave  the 
plaintiff  the  benefit  of  one  of  the  hypothetical  findings,  and 
directed  the  verdict  to  stand  for  1,1651.  (i). 


(g)  Wright  v.  Cromford  Canal 
Co.,  1  Q.  B.  98. 


(h)  1  Q.  B.  98. 

(z)  Scott  v.  Van  Sandau,  6  Q.  B. 
237. 
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SECTION  IX. 

THE    AWARD    THOUGH    BAD    IN    PART,    WHEN    GOOD    FOR    THE 

REST. 

i.    When  the  bad  part  of  the  award  is  separable."] — Though      PAST  II 
before   the   time   of   King   James   the   First,   according   to   - 
Holt,  C.  J.,  an  award  void  in  part  was  considered  void  alto-  part  may  be 
gether  (k) ,  it  is  now  quite  clear  that  an  award  bad  in  part  S00/1  if  all 

F          i  PI  TP  matters -well 

may  often  be  good  for  the  rest.     If,  notwithstanding  some  decided, 
portion  of   the   award   is  clearly  void,  the  remaining  part 
contain  a  final  and  certain  determination  of  every  question 
submitted,  the  valid  portion  may  frequently  be  maintained 
as  the  award,  though  the  void  part  be  rejected  (/). 

The  bad  portion,  however,  must  be  clearly  separable  in  its  When  bad 
nature,  in  order  that  the  award  may  be  good  for  the  resi-  £able. 
due  (w).     When  it  is  so  divisible,  the  faulty  direction  will 
alone  be  set  aside,  or  treated  as  null  (»). 

This  position  is  illustrated  by  the  numerous  cases  in  which  Award  bad  in 
an  arbitrator  has  exceeded  his  authority  by  directing  some-  excess, 
thing  to  be  done  which  he  had  no  power  to  order,  and  there- 
fore made  an  award  clearly  invalid  as  to  the  unauthorized 
direction  (o). 

Thus,  where  the  plaintiff  seeks  to  enforce  an  award,  which  Excess  as  to 
orders  the  defendant  to  pay  him  a  specified  sum,  and  also  the 
amount  of  the  costs  of  an  action  between  them,  or  of  the 
reference,  or  to  pay  them  at  a  particular  time,  and  the  arbi- 
trator has  no  such  power  over  the  costs  as  he  assumes,  and 
consequently  the  direction  as  to  costs  is  void ;  yet  if  the 
latter  be  clearly  separable  from  the  other  portion  of  the  award, 
the  court  will  compel  the  defendant  to  perform  the  rest  of 
the  award,  and  to  pay  the  sum  awarded  (p). 

(/,-)  Furlong  v.  Thornigold,   12  M'Lel.  &  Y.  393 ;  Nickels  v.  Han- 
Mod.  533.  cock,  7  Do  G.  M.  &  G.  300. 

(I)  Stone  v.  Phillips,  4  Bing.  (»)  Caledonian     Bail.     Co.     v. 

N.  C.  37 ;    Buccleuch  (Duke)  v.  Lockhart,  3  Macq.  808. 

Metropolitan    Board    of    Works,  (o)  Harrison  v.  Lay,  C.  P.,   12 

L.  11. 5  Ex.,  per  Blackburn,  J.,  229.  Feb.  1863,  N.  R.  437. 

(in}  Tandy  v.  Tandy,  9  Dowl.  (p)  Candler  v.  Fuller,  Willes, 

1044  ;  Auriol  v.  Smith,  1  Turn.  &  (52;  Aitchoson  r.  Cargey,  2  Bing. 

B.    121;   Watkins  v.  Phillpotts,  199;  Whitehead  c.  Firth,  12  I 


HOW  TO  AWARD. 


PAET  II. 
CH.  v.  s.  9. 

Excess  as  to 
entry  of 
verdict. 


Excess  as  to 
entry  of 
judgment. 


Excess  as  to 
a,  stranger. 


Excess  as  to 
releases. 


If  an  arbitrator  determine  the  cause  referred  by  finding 
the  issues  properly,  and  then  without  authority  direct  a 
verdict  to  be  entered,  the  court  will  not  set  aside  the  good 
part  of  the  award,  since  the  unauthorized  direction  as  to  the 
verdict  is  separable,  and  may  be  rejected  alone  (<?). 

An  arbitrator,  who  had  no  power  to  direct  a  judgment  to  be 
entered,  awarded  on  an  action  of  ejectment  in  the  following 
terms: — "  I  award,  order,  and  determine  that  judgment  for 
the  plaintiff  be  entered  in  the  said  action,  with  one  shilling 
damages,  and  that  the  plaintiff  do  recover  under  the  said 
judgment  a  plot  or  parcel  of  land," — describing  it.  The 
court,  setting  aside  the  direction  as  to  the  entering  of  judg- 
ment, which  had  been  entered  up,  refused  to  set  aside  the 
award,  being  of  opinion  that  the  direction  as  to  the  judgment 
might  be  rejected  as  surplusage,  and  that,  if  all  mention  of 
the  judgment  were  struck  out,  there  was  a  sufficient  finding 
of  the  cause  in  the  plaintiff's  favour,  and  that  it  might  be 
struck  out  without  altering  the  intention  of  the  award  as  to 
the  matters  within  the  arbitrator's  jurisdiction  (r). 

Where  the  award  orders  the  defendant  to  pay  one  sum  to 
the  plaintiff  and  another  to  a  stranger,  or  to  execute  a  lease 
for  life  of  certain  lands  to  the  plaintiff,  with  remainder  in  fee 
to  a  stranger,  the  defendant  has  been  compelled  to  give  the 
plaintiff  what  the  award  directs,  though  he  is  not  bound  to 
obey  the  arbitrator  as  far  as  regards  the  stranger  (s) .  So 
likewise,  if  one  party,  a  banker,  be  ordered  to  pay  the  other 
a  sum  out  of  a  stranger's  money  in  his  hands,  though  clearly 
the  arbitrator  has  no  right  to  meddle  with  funds  of  third 
parties,  the  party  to  whom  the  payment  is  ordered  to  be 
made  may  sustain  the  award  as  to  other  parts,  if  they  be  not 
affected  by  the  direction  as  to  stranger's  money  (^). 

If  the  arbitrator  order  the  parties  to  execute  mutual 
releases  of  all  matters  in  difference,  when  the  submission  is 
confined  to  particular  differences ;  or  of  all  differences  up  to 


166;  Strutt  v.  Eogers,  7  Taunt. 
212  ;  Boodle  v.  Davies,  3  A.  &  E. 
200 ;  Barker  v.  Tibson,  2  W.  Bl. 
953;  Cockburn  v.  Newton,  9  Dowl. 
676;  Harder  v.  Cox,  Cowp.  127; 
Firth  v.  Eobinson,  1  B.  &  0.  277 ; 
Eees  v.  Waters,  16  M.  &  W.  263. 
(7)  Howett  v.  Clements,  1  C.  B. 
128  ;  Hawkyard  v.  Stocks,  2  D.  & 


L.  936. 

(r)  Doe  d.  Body  v.  Cox,  4  D.  & 
L.  75. 

(s)  Bretton  v.  Prat,  Cro.  Eliz. 
758  ;  Bac.  Ab.  Arb.  E.  1 ;  Com. 
Dig.  Arb.  E.  14. 

(£)  Ingram  r.  Milnes,  8  East, 
444. 
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the  date  of  the  award,  the  arbitrator  having  power  only  up      PART  II. 
to  the  date  of  the  submission  ;  though  in  one  case  it  was  con- 


sidered that  a  release,  being  an  entire  instrument,  could  not 
be  void  in  part  and  good  in  part  (11),  the  courts  have  often 
held  that  this  direction  is  good  to  compel  the  parties  to 
execute  releases  as  to  the  particular  matters,  and  up  to 
the  date  of  the  submission,  but  void  as  to  the  matters  not 
referred,  and  as  to  differences  arising  subsequent  to  the 
reference  (#). 

So,  if  on  a  submission  respecting  suits  for  tithes,  the  award  Excess  as  to 
order  all  suits  between  the  parties  to  cease,  there  being  suits 
for  other  things  depending  between  the  parties,  the  award  is 
void  as  to  the  suits  for  the  other  things,  and  good  as  to  the 
suit  for  tithes  (y}. 

In  like  manner,  when  the  costs  of  the  action  are  to  abide 
the  event,  if  the  arbitrator,  after  finding  on  all  the  issues, 
direct  a  stet  processus,  the  direction  is  void,  as  being  an 
excess  of  authority,  but,  being  clearly  separable,  may  be 
rejected  without  invalidating  the  rest  of  the  award  (s). 

When  the  main  question  was,  which  of  two  parties  jointly  Excess  as  to 
interested  in  a  ship  should  pay  the  expenses   incurred  on  ^^ghall 
account  of  it  after  a  certain  date,  and  the  arbitrator  directed  be  done. 
one  of  them  to  pay  them,  and  to  give  the  other  a  bond  of 
indemnity  against  the  payment  of  them,  the  majority  of  the 
court  held  the  award  good  in  toto  :  and  Maule,  J.,  though  he 
doubted  as  to  the  award  of  the  bond,  was  yet  of  opinion,  that 
even  if  that  were  invalid,  the  award  would  only  be  bad  pro 
tanto  (a). 

An  arbitrator  appointed  to  decide  upon   the  method  of  Future 
draining  certain  lands,  after  ordering  certain  works,  exceeded  r( 
his  authority  by  giving  a  direction  respecting  future  repairs. 
The  House  of  Lords  held  the  award  bad  only  for  the  excess, 
as  by  striking  out  that  direction  the  rest  of  the  award  was 
not  affected  (b).     So  where  the  arbitrator  who  had  power  to  Hypothetical 


provson. 


(«)  Vanloro  v.  Tribb,  Eolle  Ab.  10  Mod.  201  ;  Anon.,  12  Mod.  8  ; 

Arb.  N.  1,  p.  258;  8.  0.,  1  Rolle  Hooper  v.  Pierce,  12  Mod.  116. 
Eep.   437    contra  ;    Pickering  v.          (y)  Webb  v.  Ingram,  Cro.  Jac. 

Watson,  2  W.  Bl.  1118  contra.  663. 

(»)  Doe  d.  Williams  v.  Richard-          (z)  Ward  v.  Hall,  9  Dowl.  610. 
son,  8  Taunt.  697;  Lee  v  .  Elkins,  (a)  Brown  *•.  Watson,  6  Bing. 

12  Mod.  585  ;  Squire  v.  Grevett,  2  N.  C.  118. 

Ltl.  Raym.  961  ;  Hill  v.  Thorn,  2          (t)  Johnston  v.  Cheapo,  5  Dow, 

Mod.  309;  Abrahat  v.  Brandon,  247. 
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PAET  II.      regulate  the  use  of  a  stream  of  water  flowing  though  certain 
'    '   '    '     ponds,  after  directing  how  it  was  to  be  used,  added  a  pro- 


vision concerning  the  flow  of  the  stream  in  case  the  ponds 
should  he  filled  up  at  any  time,  the  court,  inclining  to  think 
this  hypothetical  finding  an  excess  of  the  arbitrator's  autho- 
rity, were  clearly  of  opinion  that  it  did  not  vitiate  the  other 
directions  in  the  award  (c). 

Excess  as  to  An  award  to  pay  a  certain  amount  for  goods  supplied  con- 
authority,  tained  a  proviso  that  if  he  who  was  to  pay  could,  before  a 
certain  day,  disprove  the  receipt  of  the  goods,  or  give  better 
proof  of  the  payment  of  some  sums  of  money,  he  should  be 
relieved  from  payment  of  all  such  portions  of  the  amount 
as  should  be  so  disproved  or  proved  respectively.  In  one 
report  of  this  case  it  is  stated  that  the  court  held  the  reser- 
vation void,  but  the  award  good,  as  an  award  to  pay  the 
whole  amount,  and  that  the  provision  respecting  the  proof 
of  payment  was  simply  void  as  surplusage,  for  that  the 
authority  of  the  arbitrator  was  at  an  end  the  moment  the 
award  was  made  (d}.  In  another  report  of  the  same  case  it 
was  said  the  court  took  time  to  consider  whether  the  reser- 
vation should  frustrate  the  whole  award,  or  whether  :the 
award  should  stand,  and  only  the  reservation  be  void  (c) . 

An  arbitrator,  to  whom  an  action  respecting  a  watercourse 
and  all  matters  in  difference  was  referred,  directed  a  verdict 
for  the  plaintiff,  and  ordered  certain  works  to  be  done  by  the 
defendant.  He  then  added,  that,  as  disputes  might  arise 
respecting  the  performance,  the  plaintiff  if  dissatisfied  with 
it,  might  (on  giving  notice  to  the  defendant)  bring  evidence 
before  the  arbitrator  of  the  insufficiency  of  the  work,  and 
the  defendant  might  also  give  evidence  on  his  part,  in  order 
that  a  final  award  might  be  made  concerning  the  matters  in 
difference  ;  but  if  no  proceedings  were  taken  by  the  plaintiff 
within  two  months  after  the  work  was  done,  the  award  then 
made  should  be  final ;  and  he  enlarged  the  time  for  making 
his  further  and  final  award,  if  requested,  to  six  months. 
The  court  held  the  latter  part  of  the  award  bad,  as  it 
assumed  to  reserve  a  power  over  future  differences,  which 
was  not  authorised,  but  that  the  former  part  was  good,  as 

(c)  Winter    v.   Lethbridge,    13      Ab.  Arb.  H.  9,  p.  250. 
Price,  533.  (e)  Warley  v.  Beckwith,  Hob. 

(rf)  Beckwith  v.  Warley,  Eolle      218. 


AWARD  BAD  IN  PART.  329 

being  a  final  decision  of  all  the  matters  in  difference  at  the      PABT  II. 
time  of  the  submission,  and  that  the  clause  as  to  making  a  '    '   '   ' 


further  and  final  award  was  to  be  considered  as  having  refer- 
ence to  prospective  differences  only,  and  so  not  to  affect  the 
valid  part  of  the  instrument  (/). 

It  may  be  observed,  with  regard  to  the  class   of   cases  Who  may 
above  cited,  that  although  the  courts  have  refused  to  allow 


the  party  who  is  ordered  to  do  certain  acts  to  object  that  bad  for 
the  award  is  wholly  void  because  the  arbitrator  has  awarded 
something  within  his  power  and  also  something  beyond,  yet 
it  by  no  means  follows  that  in  many  of  them  the  award 
would  not  have  been  set  aside  in  toto,  had  the  complaint 
come  from  the  other  party  that  he  could  not,  by  reason  of 
the  badness  of  the  award  in  one  particular,  receive  all  the 
benefit  that  the  arbitrator  contemplated  to  give  him  (g). 

Where  an  arbitrator  directed  payment  to  the  defendant  of  Illegal 
a  sum  of  money,  as  the  balance  of  the  general  account,  and 
also  of  another  sum  stated  on  the  face  of  the  award  to  be 
due  to  the  defendant  on  account  of  illegal  insurance  partner- 
ship transactions  between  him  and  the  plaintiff,  the  award 
was  held  bad  as  to  the  latter  sum  only  (/>).  But  where  some  Poor-rate  and 
farmers,  conceiving  themselves  overrated  to  the  poor-rate  in  c< 
proportion  to  other  parishioners,  entered  into  a  submission 
with  the  churchwardens  and  overseers,  by  which  the  validity 
of  the  rate,  the  costs  of  preparing  for  an  appeal  to  the 
sessions  respecting  it,  and  the  costs  of  the  reference,  were 
left  to  the  arbitrators,  who  awarded  on  each  matter;  the 
majority  of  the  Court  of  Exchequer  held,  that  as  the  chief 
subject-matter,  namely,  the  rate,  was  one  which  could  not 
lawfully  be  referred  to  arbitration,  the  award  respecting  it 
was  void,  and,  being  void  as  to  the  principal  matter,  it  was 
void  as  to  the  costs  also  (/). 

Although  the  doing  an  act  such  as  the  executing  mutual  Excess  in 
releases  be  made  conditional  upon  payment  of  certain  sums  precedent. 
and  certain  costs,  it  has  been  held  that,  although  the  direc- 
tion as  to  costs  be  void,  it  can  be  so  far  separated  in  some 

(/)  Manser  v.  Heaver,  3  B.  &  (A)  Aubert  v.  Maze,  2  B.  &  P. 

Ad.  295.  371. 

for)  Taylor  v.  Shuttle  worth,  8  (t)  Thorp  v.  Cole,  4  Dowl.  457. 
Dowl.  281. 
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PAET  II. 

CH.  V.  S.  9. 


Bad  part 
separable 
though  no 


Award 
uncertain  as 
to  part. 


Alternative 
award. 


cases  as  to  permit  of  the  award  being  sustained  for  the 
residue  (k) . 

Where  the  costs  were  in  effect  to  abide  the  event,  and  the 
arbitrator,  after  directing  the  defendant  to  pay  the  plaintiff  a 
certain  sum  for  the  debt  due,  and  another  sum  stated  in  the 
award  to  be  the  amount  of  the  plaintiff's  costs,  had  ordered 
that  after  payment  of  the  several  sums  each  party  should 
execute  a  release  to  the  other  if  required;  it  was  objected, 
that  as  the  arbitrator  had  exceeded  his  authority  in  ascer- 
taining the  amount  of  the  costs,  the  direction  as  to  that 
payment  was  invalid,  and  that  as  the  defendant's  obtaining 
a  release  was  made  conditional  on  payment  of  that  sum 
among  others,  so  that  the  defendant  could  not  obtain  the 
release  without  paying  a  sum  the  arbitrator  had  no  right  to 
impose,  the  whole  award  was  void.  But  Coleridge,  J., 
agreeing  that  the  arbitrator  had  no  authority  to  tax  the 
amount  of  the  costs,  yet  feeling  himself  bound  by  the  deci- 
sion of  Aitc/ieson  v.  Cargey  (I),  sustained  the  award,  holding 
the  bad  part  separable,  and  that  the  defendant  would  pro- 
bably entitle  himself  to  the  release  on  payment  of  the  costs 
regularly  taxed,  and  the  amount  of  the  debt  (m). 

Though  the  award  be  deficient  as  to  a  'matter  within  the 
submission,  if  it  be  separable  the  rest  of  the  award  may  often 
be  supported.  Thus,  if  the  arbitrator,  having  power  over  the 
costs,  order  the  defendant  to  pay  the  plaintiff  a  sum  of  money 
for  debt  or  damages,  and  also  the  costs  of  the  action,  but  the 
direction  as  to  the  costs  be  bad  for  uncertainty,  as,  for 
instance,  if  the  amount  of  costs  be  not  specified,  and  the 
action  be  in  an  inferior  court,  so  that  they  cannot  be  taxed, 
and  therefore  the  arbitrator  ought  to  have  fixed  the  sum, 
or  if  the  arbitrator  be  specially  directed  to  ascertain  the 
amount  himself,  the  court  will  hold  the  plaintiff  may 
enforce  the  award  as  to  the  specified  sum  for  the  debt  or 
damages  (n). 

"We  have  previously  seen  that  in  the  case  of  an  alternative 


(A-)  Aitcheson  v.  Cargey,  2  Bing. 
199. 

(1)  2  Bing.  199. 

(m)  Kendrick  v.  Davies,  5  Dowl. 
693. 

(n)  Morgan  v.  Smith,  1  Dowl. 


N.  S.  617 ;  England  v,  Davison,  9 
Dowl.  1052  ;  Addison  v.  Gray,  2 
Wils.  293 ;  Bargrave  v.  Atkins,  3 
Lev.  413 ;  Pinkny  v.  Bullock, 
cited  3  Lev.  413  ;  Addison  v. 
Spittle,  18  L.  J.  Q.  B.  151. 
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award,  if  the  award  be  bad  as  to  one  alternative,  or  if  it  be      PART  II. 

impossible  or  uncertain,  the  award  is  good  and  absolute  as  to  

the  other  (0). 

ii.    When  the  bad  part  of  the  award  is  inseparable.'] — If  the  Bad  part 
objectionable  provisions  in  the  award   be  inseparable  from  award  wholly 
the  rest,  or  not  so  clearly  separable  that  it  can  be  seen  that  Y0ld- 
the  part  of  the  award  attempted  to  be  supported  is  not  at  all 
affected  by  the  faulty  portion,  the  award  will  be  altogether 
avoided  (p). 

The  following  cases  are  examples  of  the  rule,  and  show  in 
what  instances  a  direction  which  the  arbitrator  has  no  power 
to  make  will  vitiate  the  award. 

Where  an  arbitrator,  who  had  no  power  to  order  a  verdict  Excess  in- 
to be  entered,  made  an  award  in  these  terms,  "  I  award  and  aw'ard  void, 
direct  that  a  verdict  in  this  cause  be  finally  entered  for  the 
plaintiff,  with  2841.  12s.  damages,"  the  court,  agreeing  that 
if  the  faulty  part  had  been  contained  in  a  distinct  paragraph 
it  might  have  been  rejected,  and  the  rest  sustained,  held  the 
award  bad  in  toto,  since,  the  whole  being  comprised  in  one 
sentence,  the  clause  containing  the  excess  could  not  be  divided 
from  the  rest  (q). 

If  the  arbitrator  award  collectively  on  matters  within  and  Single  sum 
matters  not  within  the  submission,  so  that  the  court  cannot  matterTuot 
see  how  much  of  the  adjudication  applies  to  each,  the  award  referred, 
will  be  bad  in  toto.     For  example,  if  the  arbitrator  have  no 
power  to  give  interest  beyond  the  submission,  and  he  award 
one  entire  sum  for  principal  and  interest  to  a  day  subsequent 
to  the  submission,  unless  the  court  can  separate  the  amount 
given  for  interest  beyond  the  submission,  the  whole  award 
must  be  set  aside  (r). 

By  the  terms  of  an  agreement,  a  lease  of  a  colliery  was  to  Lease  for  too 
be  granted  for  sixty-three  years,  from  the  1st  May,  1801,  the  lonerterm- 
lessees  to  be  allowed  three   years  for  winning  the  colliery 
rent  free.     An  arbitrator,  to  whom  it  was  referred  "  to  give 

(o)  Simmons  v.  Swaine,  1  Taunt.  politan  Board  of  Works,  L.  R.  5 

548 ;  Wharton  v.  King,  2  B.  &  Ad.  Ex.,  per  Blackburn,  J.,  229. 

528  ;  ante,  p.  280.  (7)  Jackson  v.  Clarke,  M'Lel.  & 

( p)  Candler  v.  Fuller,  Willes,  Y.  200. 

62;  Storke  v.  De  Smeth,  Willes,  (r)  Watkins  v.  Phillpotts,  M'Lel. 

66 ;  Bowes  v.  Fernie,  4  M.  &  C.  &  Y.  393. 
150 ;  Buccleuch  (Duke)  v.  Metro- 
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deductions. 


such  directions  as  to  a  lease,  according  to  the  agreement,  as 
he  should  think  fit,"  having  directed  a  lease  for  sixty-three 
years  from  the  1st  May,  1804,  was  held  to  have  exceeded  his 
authority,  as  the  sixty-three  years  were,  by  the  agreement, 
to  be  counted  from  the  1st  May,  1801,  and  he  had  no  power 
to  go  beyond  the  agreement ;  and  the  award  was  held  void 
altogether  (s) . 

Where  an  arbitrator,  appointed  to  determine  the  purchase 
price  of  an  estate,  exceeds  his  authority,  after  fixing  a  price, 
by  directing  payment  at  a  future  day,  it  seems  the  direction 
as  to  the  future  day  of  payment  is  not  separable,  so  as  to 
leave  the  award  as  to  the  price  valid,  for  the  court  will  not 
take  upon  itself  to  say  that  the  time  of  payment  has  not 
some  connexion  with  the  amount  awarded  (t). 

Where  the  arbitrators  awarded,  among  other  things,  that 
the  action  should  cease  ;  that  the  defendant  should  pay  the 
plaintiff  50/.  towards  the  costs  incurred  in  the  cause  and 
reference  ;  that  the  plaintiff  should  pay  his  own  costs  of  the 
cause  and  reference,  and  should  also  pay  to  the  defendant 
the  costs  of  the  defendant  in  the  cause  and  reference,  the  said 
costs  to  be  taxed  as  between  attorney  and  client ;  the  court, 
holding  that  the  arbitrators  had  exceeded  their  authority  in 
awarding  costs  as  between  attorney  and  client,  set  aside  the 
whole  award,  since  the  direction  to  tax  the  costs  as  between 
attorney  and  client  was  so  connected  with  the  benefit  in- 
tended to  be  granted  to  the  defendant,  that  they  could  not 
reject  it  and  sustain  the  rest  (u). 

On  a  reference,  among  other  things  respecting  the  de- 
fendant's bill  of  costs  as  an  attorney,  the  arbitrator  was  to 
ascertain  the  balance  between  the  parties,  but  no  question 
of  liability  was  to  be  raised ;  the  court  held  that  the  arbi- 
trator ought  not  to  have  made  any  deductions  from  the 
defendant's  bill  on  account  of  his  not  having  been  admitted 
an  attorney  of  one  of  the  superior  courts  of  Westminster ; 
and,  on  it  being  shown  by  affidavits  that  he  had  made  such 
deductions,  they  set  aside  the  whole  award  (#) . 

In  a  case  in  equity,  where   the   arbitrator  (who  by  the 


80. 


(s)  Bonner  v.  LiddeU,  1  B.  &  B. 


(<)  Euiery  v.  Wase,  8  Ves.  504a. 


(«)  Seckham  v.  Babb,  8  Dowl. 
167,  S.  C.  6  M.  &  W.  129. 

(a;)  Harries  v.  Thomas,  2  M.  & 
W.  32. 
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submission  had  no  authority  to  disallow   a  particular  sum      PART  II. 
admitted  by  the  defendants),  after  finding  the  general  balance  __ 
due  from  them,  stated  in  his  award  that  in  the  accounts  he 
had  not  charged  them  with  the  sum  in  question,  although 
the  defendants,  when  the  award  was  pronounced  bad  for  the 
disallowance,  offered  to  allow  that  sum  in  account  against 
themselves,  the  Master  of  the  Rolls  held  that  the  error  could 
not  be  so  cured,  and  set  aside  the  whole  award  (y) , 

An  award  provided,  that  if  the  defendant,  before  a  certain  Direction 
day,  could  show  that  he  had  delivered  certain  currants  to  the  excess.  " 
plaintiff,  then  the  arbitrators  or  an  umpire  would  make  a 
further  award,  but  if  he  could  not  show  it,  that  the  plaintiff 
should  be  free  from  any  claim.  The  award  then  added,  that 
the  defendant  should  pay  a  certain  sum  to  the  plaintiff,  unless 
the  arbitrators  or  the  umpire  made  a  further  award  respecting 
the  currants  within  a  certain  time.  The  court  held  the  award 
void,  though  there  was  no  farther  award  made,  as  they  con- 
sidered the  last  clause,  ordering  the  defendant  to  pay,  had 
dependence  on  the  first  part,  which  was  void  as  contemplating 
the  making  of  a  further  award,  a  thing  beyond  the  arbitrators' 
power  (2) . 

Where  an  arbitrator,  who  had  to  settle  the  terms  of  a  Difficulty  in 
lease,  among  other  things  ordered  the  premises  to  be  put  in  bu^from^ 
repair,   to   the   satisfaction   of   a    third   party   named,   this  good  part, 
provision  being  void,  as  a  delegation  of  authority,  was  held 
to  render  the  whole  award  void,  as  being  inseparable  from 
the  rest.     In  giving  judgment,  Lord  Denman,  C.J.,  made  the 
following  remark :  "I  always  find  a  difficulty  in  separating 
the  good  part  of  an  award  from  the  bad.     The  arbitrator 
probably  frames  one  part  with  a  view  to  the   other,  and 
each  may  be  varied  by  the  view  which  he  takes   of  the 
whole  "(«)• 

This  observation  is  worthy  of  attention,  since  it  seems  to 
embody  the  principle  on  which  the  courts  will  act  at  the 
present  day,  when  they  are  called  upon  to  decide  whether 
an  award  clearly  bad  in  part  can  be  separated  as  to  the 
remainder :  for  it  must  often  happen  that  a  direction,  per- 
fectly separable  as  far  as  the  grammatical  construction  of  the 

(?/)  Skipworth  v.  Skipworth,   9      Arb.  H.  10,  p.  250. 
Beuv.  135.  (a)  Tomlm  v.  Mayor  of  Ford- 

(z)  Brown  ?>.  Daltou,  Rollo  Ab.       wich,  5  A.  &  E.  147. 
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award  is  concerned,  is  the  ground  on  which  the  arbitrator  has 
proceeded  in  making  some  equivalent  provision  affecting  the 
other  party. 

In  many  of  the  old  cases,  the  courts  held  that  awards 
were  to  be  sustained,  whatever  portions  were  struck  out  as 
improperly  awarded,  provided  in  the  end  there  remained 
something  awarded  on  each  side,  so  as  in  a  technical  manner 
to  satisfy  the  rule  respecting  mutuality,  although  the  award 
so  modified  amounted  to  a  very  different  measure  of  recipro- 
city from  that  which  the  arbitrator  intended  (b} . 

Thus  where  the  arbitrator  ordered  the  defendant  to  execute 
a  bond  for  the  payment  of  money  to  the  plaintiff,  with  two 
sureties,  and  that  thereupon  the  plaintiff  should  execute  a 
release,  the  court  held  the  direction  as  to  the  sureties  void, 
but  good  as  to  the  defendant,  and  that  the  plaintiff  would  be 
bound  to  execute  a  release  as  soon  as  the  defendant  should 
deliver  a  bond  signed  by  himself  alone  (c) .  The  effect  of  the 
above  decision,  it  will  be  seen,  was  to  compel  the  plaintiff  to 
accept  a  slighter  security  than  the  arbitrator  designed,  as  an 
equivalent  for  his  executing  the  release. 

A  rule,  however,  more  consonant  to  the  principles  of 
justice  has  long  been  adopted  ;  for  if  by  the  nullity  of  the 
award  in  any  part,  one  of  the  parties  cannot  have  the  benefit 
intended  him  as  a  recompense  or  consideration  for  that  which 
he  is  to  do  to  the  other,  the  award  will  usually  be  treated  as 
void  in  the  whole  (d}. 

Thus  an  award  that  one  should  pay  the  money  due  for 
task- work  (without  saying  what  sum),  and  that  the  other 
should  pay  251.,  and  that  both  should  give  general  releases, 
being  uncertain  and  void  as  to  the  task- work,  is  void  as  to 
the  whole,  although  mutual  releases  were  awarded;  for  the 
payment  for  the  task- work,  as  well  as  the  general  release, 
was  intended  as  a  recompense  for  the  251.  on  the  other 


(&)  Joyce  v.  Haines,  Hard.  399 ; 
Harris  v.  Knipe,  1  Lev.  58  ;  Bar- 
grave  v.  Atkins,  3  Lev.  413 ;  Lind- 
sey  v.  Aston,  2  Bulst.  38 ;  Lee  v. 
Elkins,  12  Mod.  585 ;  Osborn's 
case,  10  Eep.  129  b;  Bedell  v. 
Moor,  cited  10  Eep.  131  b. 

(c)  Thursby  v.  Helbert,  Carth. 
159,  S.  C.  1  Show.  82,  3  Mod.  272. 


See  Norwich,  v.  Norwich,  3  Leon. 
62  ;  Furlong  v.  Thornigold,  12 
Mod.  533 ;  Cooke  v.  Whorwood,  2 
Saund.  337. 

(d)  Bac.  Ab.  Arb.  E.  3 ;  Rolle 
Ab.  Arb.  K.  8,  p.  253 ;  Com.  Dig. 
Arb.  E.  14  ;  Winch  v.  Saunders, 
Cro.  Jac.  584.  See  notes  to  Pope 
r.  Brett,  2  Saund.  293  b. 
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side  (e) .     So  also  an  award  that  the  defendant  should  have      PAET  II. 
certain  trees,  and  that  he  should  give  security  to  the  plaintiff 


for  the  payment  of  a  specified  sum,  is  void  ;  the  latter  direc- 
tion is  bad,  for  not  stating  with  certainty  what  security,  and, 
one  part  being  void,  the  other  part  must  be  void  too,  or  else 
there  would  be  an  advantage  to  one  party  only  (/).  So 
where  the  payment  of  a  sum  of  money  was  directed  to  be 
made  to  A.,  on  A.,  his  wife  and  son,  conveying  an  estate,  as 
the  wife  and  son  were  not  parties  to  the  submission,  the 
direction  as  to  them  was  void,  and  therefore  the  whole  award 
was  void,  since  the  party  could  not  enforce  the  intended 
equivalent  for  which  his  money  was  to  be  paid  (y).  When  Costs  affected 
the  costs  of  the  cause  were  to  abide  the  event,  and  the  3rv°l  part' 
arbitrator  without  authority  directed  a  verdict  for  the  de- 
fendant, the  court  set  the  whole  award  aside ;  for  if  the 
direction  as  to  the  verdict  were  struck  out,  there  would  be  no 
determination  of  the  cause  for  the  defendant  so  as  to  entitle 
him  to  his  costs  (A) . 

If  the  decision  of  the  arbitrator  beyond  his  powers  has 
affected  his  determination  as  to  the  matters  within  his  juris- 
diction, the  whole  award  should  be  set  aside  («'). 

(e)  Pope  v.Brett,  2  Saund.  293 b;  Ab.  Arb.  N.  9,  p.  259. 

Com.  Dig.  Arb.  E.  14.  (A)  Hawkyard  v.  Stocks,  2  D.  & 

(/)  Bac.  Ab.  Arb.  E.  3 ;  Thinne  L.  936. 

v.  Iligby,  Cro.  Jac.  314.  (t)  Marshall  v.  Dresser,  3  Q.  B. 

(<]}  Barney  v.  Fairchild,  Eolle  878. 
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CHAPTER  VI. 

THE    DUTY    OF    THE    ARBITRATOR    IN    AWARDING    ON 
AN    ACTION    REFERRED. 

••      A  VERY  important  branch  of  the  arbitrator's  duty  consists  in 
'  his  determining  by  his  award  actions  at  law  and  equity.     As 

Object  and       these  are  referred  at  different  stages,  and  subject  to  varying 

contents  of  .  .  .         .  i 

the  sixth          conditions,  what  is  a  sufficient  determination  under  one  sub- 
chapter,  mission  will  often  be  inadequate  under  another. 

In  this  chapter,  therefore,  it  is  attempted  to  collect,  how 
the  arbitrator  may  best  award  on  an  action  according  to  the 
particular  case  referred.  The  first  section  points  out  shortly 
the  modes  of  disposing  of  an  action  without  deciding  it,  when 
the  submission  (which  is  rarely  the  case)  permits  such  a 
course.  The  second  section  shows  the  duty  of  deciding  the 
action  in  favour  of  the  party  entitled  to  succeed,  and  of 
awarding  on  every  issue  joined  in  the  cause,  when  the  costs 
of  the  cause  abide  the  event  of  the  award.  In  the  third 
section  an  investigation  is  made  of  the  power  of  the  arbitrator 
to  direct  a  verdict  to  be  entered  in  the  action,  of  the  manner 
in  which,  when  empowered,  he  should  perform  his  duty  in 
this  respect,  and  of  the  consequences  of  directing  such  an 
entry  without  authority.  The  duty  of  the  arbitrator  in 
awarding  damages  is  laid  down  in  section  four ;  while  section 
five  examines,  under  what  circumstances  the  arbitrator  may 
direct  judgment  to  be  entered  or  arrested,  or  decide  on  the 
plaintiff's  right  to  judgment  non  obstante  veredicto.  The 
sixth  section  treats  of  the  determination  of  an  action  in  the 
Chancery  Division.  The  duty  of  an  official  or  special 
referee  with  regard  to  an  action  is  discussed  in  the  seventh 
section. 
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SECTION  I. 

OF  DISPOSING  OF  THE  CAUSE  WITHOUT  DECIDING  IT. 

When  the  terms  of  the  submission   are  such,   that  the      PAST  II. 

CH     VI     8     1 

award  will  be  final  and  certain,  without  showing  in  whose 


favour  the  cause  referred  is  decided  (though  that  is  rarely 

the  case,  and  never  when  costs  abide  the  event  of  the  cause,  cause  without 

and  are  to  be  taxed    by  the  officer  of  the    court),   it    is  sufficient.1 

sufficient,  if  the  arbitrator   somehow  dispose  of   the  cause 

absolutely. 

It  has  been  decided  by  the  courts  of  common  law,  that  an  Awarding 
award  that  all  suits  now  pending  between  the  parties  shall  81 
cease,  is  a  final  determination  of  the  suits,  for  the  meaning 
of  such  an  award  is,  not  that  the  party  shall  be  non-suited  or 
give  over  and  begin  again,  but  that  the  suit  should  cease 
absolutely  for  ever,  so  that  the  right  itself  is  gone  because 
the  remedy  is  quite  taken  away,  for  if  the  suit  fail  the  party 
has  no  remedy  to  come  at  his  right  (a).  In  one  instance, 
however,  in  an  old  case,  a  direction  that  all  manner  of  pro- 
ceedings, if  any,  depending  at  law  should  be  no  further  pro- 
secuted, was  held  not  to  be  final,  or  to  prevent  the  plaintiff 
from  bringing  a  suit,  if  he  had  not  brought  one,  or  if  he  had, 
from  discontinuing  that  which  he  had  brought,  and  bringing 
a  new  one  (b). 

An  award  of  a  non-suit  used  not  to  be  a  good  determina-  Awarding 
tion  of  the  cause,  for  it  was  not  final  (c) . 

An  award  that  each  party  should  pay  his  costs  of  certain  Directing  a 
actions,   and  that  the   actions    be   discontinued,   has  been  8< 
held  final  and  good,   and    in    effect  an  award  of  a  stet 
processus  (d) . 

After  an  arbitrator  appointed  to  state  a  special  case  has  Discontinuing 
found  nearly  all  the  facts  in  favour  of  the  defendant,  the 
plaintiff  will  not  be  allowed  to  discontinue  the  action  (e). 

(a)  Simon  v.  Gavil,  1  Salk.  74 ;  (c)  Knight  v.  Burton,  1  Salk.  75; 

Knight  v.  Burton,  1  Salk.  75.   See  Wild  v.  Holt,  9  M.  &  W.  161. 

Lord  v.  Hawkins,  2  H.  &  N.  55.  (d)  Blanchard  v.  Lilly,  9  East, 

(&)  Tipping  v.  Smith,  2  Stra.  497 ;  Gray  v.  Gray,  Cro.  Jac.  525. 

1024.  (e)  Stahlschmidt  v.  Wulford,  4 

Q.  15.  P.  217. 

K.  7. 
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OF   AWARDING   ON   THE    CAUSE   WHEN   COSTS   ABIDE    THE 
EVENT. 

i.  The  arbitrator  must  decide  the  cause  when  costs  abide  the 
event.'] — The  common  provision  that  the  costs  of  the  cause 
are  to  abide  the  event,  imposes  on  the  arbitrator  the  neces- 
sity of  peculiar  strictness  in  properly  deciding  the  cause  in 
his  award. 

If  by  the  submission  the  costs  of  the  cause  are  to  abide 
the  event  as  to  the  cause,  the  arbitrator  must  determine  the 
cause  in  favour  of  one  party  or  the  other,  and  not  merely 
dispose  of  it :  so  that  he  will  not  be  justified  in  awarding 
a  stet  processus,  because  by  so  doing  he  would  be  exer- 
cising a  discretion  as  to  the  costs,  over  which  he  has  no 
control:  for  the  awarding  a  stet  processus  prevents  either 
party  having  the  costs,  as  they  are  to  abide  the  legal  event, 
and  there  is  no  legal  event  of  the  cause  on  which  they 
can  be  taxed  when  there  is  no  decision  in  favour  of  either 
party  (/). 

If,  however,  the  arbitrator  decide  all  the  issues,  and  then 
direct  that  no  further  proceedings  shall  be  taken  in  the 
action,  though  this  award  of  a  stet  processus  be  void  as  an 
excess  of  authority,  yet  it  will  not  vitiate  the  award,  as,  there 
being  a  decision  on  the  issues,  there  is  a  legal  event  on  which 
the  officer  of  the  court  can  tax  the  costs  (g).  So  on  the 
reference  of  an  action  of  trover  to  which  the  defendant  had 
pleaded  not  guilty  and  not  possessed,  where  the  costs  were  to 
abide  the  event,  and  the  arbitrator  awarded  that  the  cause 
should  cease  and  be  no  further  prosecuted,  and  that  the 
defendant  should  pay  a  certain  sum  to  the  plaintiff,  Erie,  J., 
held  that  the  event  was  sufficiently  determined  (h) . 

Merely  directing  the  action  to  cease,  either  wholly  or 
partially,  is  insufficient.  Thus,  where  the  arbitrator  found 


(/)  Hunt  v.  Hunt,  5  Dowl. 
442  ;  Norris  v.  Daniel,  10  Bing. 
507  ;  Leeming  &  Fearnley,  In  re, 
5  B.  &  Ad.  403. 


(</)  Ward  v.  Hall,  9  Dowl.  610. 
(A)  Hobson  v.  Stewart,  16  L.  J. 
Q.  B.  145,  S.  0.,  4  D.  &  L.  589. 
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that  the  plaintiff  had  good  cause  of  action  on  five  out  of      PARTII. 
eight  counts,  and  ordered  that  the   defendant  should  pay  ' 


certain  damages,  and  that  no  further  proceedings   should 

be  had  in  the  action,  it  was  held  that  as  there  was  no 

award  as  to  three   counts,   and  no  event  to   authorise  the 

taxation  of  costs  on  those  counts,  that  consequently  no  part 

of  the  award  could  stand  (i).      But  where  the  declaration  Award  of 

contained  eleven   special   counts    for  negligence,   and   also  ferdict. 

common  counts  for  money  paid,  and  there  was  a  plea  of  the 

general  issue,  and  the  arbitrator  found  that  the  plaintiff  had 

good  cause  of  action  for  a  specified  sum,  and  directed  a  verdict 

to  be  entered  for  that  sum,  the  award  was  considered  sufficient, 

as  a  finding  on  all  the  counts  (/.•) . 

Directing  that  an  action  of  replevin  should  cease  and  be  no  Replevin 
further  prosecuted,  that  the  rent  agreed  on  was  14/.,  and  that  ^^mg  ai 
61.  was  due  for  such  rent  at  the  time  of  the  distress  complained 
of,  was  not  considered  a  sufficient  determination  of  the  action 
in  the  defendant's    favour;    since  the  rent  for  which  the 
defendant  avowed  might  have  been  a  different  rent  from  that 
awarded  due,  and  so  the  award  as  to  the  rent  was  not  neces- 
sarily a  decision  of  the  avowry  in  the  defendant's  favour  (/). 

n.    What  a  sufficient  decision    before    the   rules  for  taxing  Award  on 
costs  of  issites."] — It  was  sufficient,  before  the  modern  regula-  showing  cause 
tions  in  the  courts  of  law  about  taxing  the  costs  of  particular  decided, 
issues  for  the  party  who  succeeds  on  them,  if,  looking  to  the 
whole  award,  though  there  was  no  express  termination  of  the 
cause,  the  court  could  see  that  the  cause  was  determined  in 
favour  of  either  party,  so  as  to  make  an  event  on  which  costs 
could  be  taxed. 

Thus,  on  a  reference  of  all  matters  in  difference,  including  Neither  party 
an   action  by  a  landlord  against  his  tenant  for  breach  of  a 
covenants  in  a  lease,  the  award  awarding  that  the  plaintiff 
had  no  claim  or  demand  on  the  defendant  on  account  of  any 
alleged   breaches  of    covenant   or  otherwise,    and  that  the 
defendant  had  no  claim  on  the  plaintiff,  was  held  to  be  a 

(i)  Norris  v,  Daniel,  10  Bing.          (k)  Dicas  v.  Jay,  5  Bine.  281  ; 
607.      See  Hancock  v.  Eeid,  21      Gisborno  v.  Hart,  5  M.  &  \V.  50. 
L.  J.  Q.  B.  78.  (I)  Looming  &  Fearnley,  In  re, 

5  B.  &  Ad.  403. 
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PAET  II. 
CH.  vi.  s.  2. 


Action  for 
nuisance. 


Award 
plaintiff  no 
cause  of 
action. 


Defendant  in 
ejectment  to 
give  up  the 
premises. 


final  decision  and  good  (m).  On  a  reference  of  a  cause  and 
all  matters  in  difference,  an  award  that  "  nothing  is  due  to 
the  plaintiff "  has  been  held  a  sufficient  finding  that  the 
plaintiff  has  no  right  to  recover  in  the  action  referred  (n) . 

An  action  for  a  nuisance,  to  which  a  plea  of  the  general 
issue  was  pleaded  (before  the  modern  rules  for  pleading),  was 
referred,  the  costs  to  abide  the  event :  the  arbitrator  awarded 
that  the  plaintiff  had  not  proved  that  the  defendant  was  the 
cause  of  the  injury,  and  that  the  verdict  taken  for  the  plain- 
tiff should  be  set  aside  and  a  nonsuit  entered ;  but  he  also 
ordered  that  the  defendant  should  remove  the  nuisance 
within  a  month.  This  was  held  to  be  substantially  a  finding 
in  favour  of  the  defendant,  and  to  entitle  him  to  the  costs  of 
all  witnesses  that  could  be  material  to  him  for  any  defence 
under  the  general  issue  (0) . 

An  award  in  an  action  (in  which  10/.  had  been  paid  into 
court)  that  the  plaintiff  had  no  cause  of  action  except  for 
107.  lent  by  him  to  the  defendant's  wife  when  sole,  and  which 
had  been  brought  into  court,  was  held  to  be  an  award  in 
favour  of  the  defendant,  and  determined  the  event  as  to 
costs  (p). 

On  the  reference  of  an  action  of  ejectment  before  trial,  the 
submission  provided  that  if  the  arbitrator  should  award  that 
the  plaintiff  had  any  cause  of  action,  he  should  have  costs  as 
in  a  court  of  law ;  the  award  directed  the  'defendant  to  give 
up  the  premises  to  the  plaintiff,  to  pay  the  costs  of  the  action,- 
and  to  pay  a  specified  sum  for  the  loss  of  rent  during  the 
time  he  held  over.  The  court  considered  this  direction  a 
sufficient  decision,  and  enforced  payment  of  the  sum  and 
costs  by  attachment,  although  the  arbitrator  had  not  in  terms 
awarded  that  the  plaintiff  had  any  cause  of  action  (q). 


Cause  re-  in.  Deciding  cause  referred  before  issue  Joined.'] — "When  a 

pleTarbi-01**  cause  was  referred  before  plea,  notwithstanding  the  declara- 

trator  need  tion  contained  several  counts,  the  arbitrator  was  not  bound  by 

each  count,  the  rules  then  in  force  for  taxing  the  costs  of  the  separate  issues 


(m)  Jackson  v.  Yabsley,  5  B.  &  802. 

A.  848.  (p)  Dawson  v.  Garrett,  2  Dowl. 

(n)  Dickins  v.  Jarvis,  5  B.  &  C.  624. 

528.  (2)  Doe  d.  Williams  v.  Kichard- 

(o)  Eadcliffe  v.  Hall,  3  Dowl.  son,  8  Taunt.  697. 
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in  favour  of  the  party  successful  on  each  respectively  (r)  to  find      PAST  n. 
specifically  on  each  count,  though  the  costs  of  the  cause  abided       ' 
the  event,  for  before  plea  pleaded  it  was  impossible  to  say 
what  the  issues  would  be  (s).     It  was  sufficient  if  he  decided 
in  whose  favour  the  cause  was  determined. 

Thus  an  action  of  trespass,  in  which  the  declaration  had  A'w'ard  of 
been  delivered,  and  an  action  of  assumpsit,  in  which  a  writ  and  damages, 
only  had  been  issued  by  the  same  plaintiff  against  the  same 
defendant,  having  been  referred  with  all  matters  in  differ- 
ence ;  although  it  was  objected  that  the  award,  which  ordered 
that  all  proceedings  in  the  causes  should  cease  and  be  no 
further  prosecuted,  and  that  the  defendant  should  pay  the 
plaintiff  a  sum  of  money  "in  full  of  all  demands  in  the  said 
causes,"  was  not  final,  as  it  did  not  determine  the  causes,  but 
only  decided  that  on  the  whole  the  plaintiff  was  entitled  to 
a  balance,  and  did  not  show  any  event  on  which  the  costs  of 
the  causes  could  be  ascertained ;  the  court  held  the  award 
good,  as  amounting  to  a  determination  of  both  causes  in 
favour  of  the  plaintiff  ;  as  they  would  reasonably  import  that 
the  plaintiff  was  entitled  to  recover  something  in  each  of  the 
actions,  and  that  it  was  not  necessary  to  specify  how  much 
the  plaintiff  was  entitled  to  in  each  (f). 

So  where  an  action  to  recover  a  sum  alleged  to  be  due  Cause  to  cease 
on  a  balance  of  accounts  was  referred  with  all  matters  in  Of  balance, 
difference  after  appearance  (the  defendant  claiming  a  set-off 
exceeding  the  plaintiff's  claim),  and  the  arbitrators  awarded 
that  the  action  should  cease  and  be  no  further  prosecuted, 
that  on  the  balance  of  accounts  a  certain  sum,  was  due  from 
the  plaintiff  to  the  defendant,  which  they  directed  the  plain- 
tiff to  pay,  the  court,  though  deeming  it  incumbent  on  the 
arbitrators  to  show  in  whose  favour  the  suit  was  determined, 
as  well  as  to  pronounce  who  was  entitled  on  the  balance  of 
the  accounts,  held  that  the  award  was  final,  since  the  arbi- 
trators had  in  fact  determined  the  action  in  favour  of  the 
defendant  by  directing  the  action  to  cease,  and  awarding  that 
on  the  balance  of  the  accounts  there  was  a  sum  due  to  the 
defendant  (u). 

(r)  1  Eeg.  Gon.  H.  T.  2  W.  IV.  W.  708. 

r.  74 ;  3  B.  &  Ad.  385.  (u)  Eardley  v.  Steer,  4  Dowl. 

(s)  Beanip  v.  Peacock,  2  D.  &  L.  423,  S.  C.,  2  C.  M.  &  B.  237; 

850.  Harding  v.  Forshaw,  1  M.  &  W. 

(*)  Wynne  v.  Edwards,  12  M.  &  415. 


342 


HOW  TO  AWARD  ON  A  CAUSE. 


When  a  cause  was  referred  before  plea,  and  the  arbitrator 
had  no  power  to  order  a  verdict  to  be  entered,  the  legal  and 


PAET  II. 
CH.  vi.  s.  2. 

How  to  award  pr0per  form,  of  deciding  the  action,  if  in  favour  of  the  plain- 
on  cause 
referred 
before  plea. 


tiff,  was,  to  award  that  the  plaintiff  had  a  good  cause  of  action 
against  the  defendant,  and  then  to  assess  and  direct  pay- 
ment of  the  amount  to  which  the  plaintiff  was  entitled  in 
respect  of  the  same ;  if  in  favour  of  the  defendant,  to  award 
that  the  plaintiff  had  no  cause  of  action  against  the  de- 
fendant (v). 

If  a  cause  were  referred  after  plea,  but  before  issue  joined, 
the  arbitrator  did  not  need  to  decide  on  the  pleas  (#). 


Cause  referred 
after  issue 
joined,  arbi- 
trator must 
find  on  each. 


Judicature 
Acts. 


Rule  for 

taxing  costs 
of  separate 
issues. 


iv.  Awarding  on  the  issues  since  the  rules  as  to  costs  of 
issucs.~] — When  a  cause  was  referred  after  issue  joined,  and 
the  costs  of  the  cause  were  to  abide  the  event  of  the  award,  it 
was  incumbent  on  the  arbitrator,  whether  he  had  to  make  an 
award  or  only  a  certificate,  either  to  dispose  specifically  of 
each  issue,  or  so  to  adjudicate,  that  it  could  be  clearly  inferred 
from  the  award  or  certificate  in  which  way  each  of  the  issues 
had  been  determined,  so  as  to  have  enabled  the  officer  of  the 
court  to  tax  the  costs  for  the  party  in  whose  favour  each  issue 
respectively  was  found  (y). 

The  change  in  the  forms  of  pleadings  effected  by  the 
Judicature  Acts  has  not  relieved  the  arbitrator  from  this 
duty  (a). 

This  necessity  of  determining  each  issue,  although  the 
merits  have  been  disposed  of,  arose  from,  a  rule  of  court, 
which  provided  that  "  no  costs  shall  be  allowed  on  taxation 
to  a  plaintiff  on  any  counts  or  issues  upon  which  he  has 
not  succeeded ;  and  the  costs  of  all  issues  found  for  the  de- 
fendant shall  be  deducted  from  the  plaintiff's  costs  "  (a) .  It 
is  evident  that  unless  the  arbitrator  found  distinctly  on  each 
issue,  there  was  no  legal  event  to  authorize  the  taxation  of 


(v)  Eardley  v.  Steer,  2  C.  M.  & 
E.  327,  S.O.,4Dowl.423;  Hard- 
ing v.  Forshaw,  1  M.  &  W.  415. 

(x)  Smith  v.  Eeece,  6  D.  &  L. 
520. 

(y]  Brooks  v .  Parsons,  1  D.  &  L. 
691 ;  Kilburn  v.  Kilburn,  13  M.  & 
"W.  671 ;  Bourke  v.  Lloyd,  2  Dowl. 
N.  S.  452  ;  Hunt  v.  Hunt,  5  Dowl. 


442 ;  Stonehewer  v.  Farrar,  6  Q. 
B.  730  ;  Annitage  v.  Coates,  4  Ex. 
641 ;  Humphreys  v.  Pearce,  7  Ex. 
696. 

(z)  Ellis  v.  Desilva,  6  Q.  B.  D. 
521. 

(a)  1  Eeg.  Gen.  H.  T.  2  W.  IV. 
r.  74 ;  3  B.  &  Ad.  385.  Since  re- 
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costs  by  the  master,  in  accordance  with  the  above  rule  (b).      PAST  II. 
The  rule  now  in  force,  E.  S.  0.  1883,  Ord.  LXV.  r.  2,  pro-  .  **'  ^  S'  " 


vides  generally  that  the  costs  of  the  several  issues,  both  in 
law  and  fact,  shall,  unless  otherwise  ordered,  follow  the  event, 
and  thus  imposes  a  similar  duty  on  the  arbitrator,  as  the  old 
rule. 

In  one  instance,  the  Court  of  Exchequer  decided  that  No  request 
where  a  finding  on  specific  issues  was  material  only  with  n 
respect  to  costs,  an  award  was  not  to  be  set  aside  for  the 
omission  to  determine  each  issue,  unless  the  arbitrator  had 
been  requested  distinctly  to  find  on  each  (c).  The  propriety 
of  that  decision  was,  however,  first  doubted  (d),  and  after- 
wards denied,  on  the  ground  that  when  the  submission  places 
the  very  point  under  the  arbitrator's  view,  neither  notice  nor 
request  is  necessary  to  make  it  his  duty  to  decide  upon  it  (e). 
It  may  now  be  considered  as  completely  overruled.  The 
case  of  Duckivorth  v.  Harrison  (/) ,  which  had  been  mistakenly 
supposed  to  support  the  doctrine  of  Dibbin  v.  Marquis  of 
Anglesea  (0),  was  explained  by  Lord  Abinger,  O.B.,  to  mean 
merely  this,  that  when  the  costs  of  the  cause  do  not  abide  the 
event,  in  order  to  make  it  incumbent  on  the  arbitrator  to 
find  on  each  issue,  words  should  be  introduced  into  the  order 
of  reference,  calling  upon  him  to  decide  on  each  (h). 

As  the  issues  must  be  specifically  or  substantially  decided,  Arbitrator 
if  any  issue  be  left  undetermined,  the  award  is  bad.  on  cach  issue. 

Where  a  declaration  contained  two  counts,  one  on  a  promis-  Account 
sory  note,  and  the  other  on  an  account  stated,  an  award  that  stated> 
the  plaintiff  had  good  cause  of  action  for  a  certain  sum,  being 
the  amount  of  the  promissory  note,  was  held  bad,  since  it  did 
not  dispose  of  the  issue  on  the  account  stated  in  favour  of 
either  party  (/) . 

So  where  there  was  a  plea  of  non  assumpsit  to  a  declaration  Defendant 
containing  several  counts,  and  the  arbitrator  found  that  the  mdebted- 
defendant  was  justly  indebted  to  the  plaintiff  in  a  certain 
sum,  this  award  was  defective  ;  since  although  it  determined 


See  Bonnie  v.  Mills,  5  Bing.      1052. 


249. 

(c)  Dibben  v.  Marq.  Anglesey, 
10  Bincr.  568. 


/)  4  M.  &  W.  432. 
10  Bing.  568. 
Bourko  v.  Lloyd,  2  Dowl. 


(d)  Gisborno  v.  Hart,  5  M.  &  W.      N.  S.  452,  S.  C.  10  M.  &  W.  550. 
57.  (0  Gisborne  v.  Hart,  5  M.  &  W. 

(e)  England  v.  Davison,  ODowl.      50. 
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respect  of  all 
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Issue  on 
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Costs,  issue 
joined  but  not 
made  up. 


that  on  some  one  or  more  of  the  counts  the  defendant  was 
liable,  it  did  not  necessarily  determine  the  issues  raised  by 
that  plea  on  each  of  the  counts  (&). 

But  an  award  that  a  certain  sum  was  due  from  the  de- 
fendant to  the  plaintiff  "  in  respect  of  all  Hie  matters  referred  " 
was  treated  by  Wightman,  J.,  as  a  finding  on  all  of  several 
counts  in  indebitatus  assumpsit  in  the  plaintiff's  favour  (/). 
So  also  an  award  that  the  plaintiff  had  good  cause  of  action, 
"  as  stated  in  the  declaration"  was  held  to  mean  on  the  whole 
declaration  (m). 

But  when  to  a  declaration  containing  several  of  the  ordi- 
nary indebitatus  counts,  the  defendant  pleaded,  first  non 
assumpsit,  and  also  three  other  pleas,  and  the  arbitrator  found, 
"  as  to  the  issues,  firstly,  thirdly,  and  lastly  joined,"  that  the 
verdict  should  stand  for  the  plaintiff,  and  on  the  second  issue 
for  the  defendant,  this  was  sufficient ;  since  it  amounted  not 
merely  to  an  award  on  the  issue  raised  by  the  plea  of  non 
assumpsit  on  the  first  count  in  the  declaration,  but  to  a  find- 
ing in  the  plaintiff's  favour  of  all  the  sub-issues  raised  by  the 
issue  on  the  plea  of  non  assumpsit  on  the  whole  declaration  ; 
and  it  was  unnecessary  for  the  award  to  show  how  much  was 
due  in  respect  of  each  count,  as  the  object  of  the  separate 
finding  was  only  to  dispose  of  the  question  of  costs,  which  was 
determined  sufficiently  by  the  arbitrator's  finding  that  the 
defendant  owed  something  on  each  count  (n). 

"Where  after  issue  joined  in  an  action  of  covenant,  but 
before  the  issue  was  made  up,  all  the  matters  in  the  suit, 
specified  in  the  particulars,  were  referred  by  agreement, 
the  costs  of  the  suit  to  abide  the  event  of  the  award,  and 
the  arbitrator  found  that  the  plaintiff  had  sustained  certain 
damages  on  one  of  the  breaches  specified,  but  that  in  respect 
of  the  other  matters  he  had  no  cause  of  action,  the  court  held 
that  though  the  cause  were  not  strictly  at  issue,  yet  that  the 
defendant  was,  according  to  the  Reg.  Glen.  H.  T.  2  "W.  IV. 
r.  74,  entitled  to  the  costs  of  the  issues  substantially  found 
for  him  (o). 


(k)  Kilburn  v.  Kilburn,  13  M.  & 
W.  671;  Morgan  v.  Thomas,  9 
Jur.  92. 

(0  Bake™.  Cotterill,  7  D.  &  L. 
20. 


(m)  Phillips  v.  Higgins,  20  L.  J. 
Q.  B.  357. 

(n}  Adam  v.  Eove,  3  D.  &  L. 
331,  S.  C.  10  Jur.  840. 

(o)  Daubuz  v.  Kickman,  4  Dowl. 
129. 
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For  the  like  reason  respecting  costs,  in  ejectment,  if  there      PAET  IL 
were  several  demises,  the  arbitrator  was  hound  to  find  on 


which  demise  the  plaintiff  was  entitled  to  recover,  and  to  je 
award  for  the  defendant  on  the  other  demises ;  since  the  de- 
fendant was  entitled  to  the  costs  of  the  issues  on  the  demises 
found  in  his  favour.  Merely  directing  the  general  verdict 
taken  for  the  plaintiff  to  stand  was  insufficient,  and  the 
award  would  have  been  bad  for  leaving  it  uncertain  on 
which  demise  the  plaintiff  was  entitled.  The  court  would 
not  presume  one  part  of  the  land  recoverable  on  one  demise, 
and  another  part  on  another.  If  such  were  the  fact,  the 
arbitrator  should  have  stated  how  the  right  was  (p).  But 
an  award  "  in  favour  of  the  lessors  of  the  plaintiff "  was 
decided  in  the  Court  of  Common  Pleas  to  be  a  sufficient 
decision  of  both  of  two  demises  in  ejectment  for  the 
plaintiff  (q). 

Though  formerly,  if  the  plaintiff  proved  his  title  to  any  Should 
portion  of  the  lands  claimed,  the  practice  was  to  enter  the  8peci  y  ' 
verdict  for  him  for  the  whole  (possession,  however,  only  being 
taken  for  the  part  on  which  he  succeeded),  yet,  since  it  had 
been  decided  that  the  verdict  in  ejectment  was  distributable, 
the  arbitrator,  if  he  were  of  opinion  that  the  plaintiff  had 
made  out  his  claim  to  a  part  of  the  lands  only,  with  "a  view 
of  entitling  the  defendant  to  costs  on  the  issue  raised  by  the 
plea  of  not  guilty  as  to  the  residue  of  the  lands,  should  have 
awarded  for  the  defendant  as  to  that  portion,  even  where 
other  provisions  of  the  award  might  render  such  finding  for 
the  defendant  immaterial  for  any  other  purposes  than  those 
of  costs  (r). 

The  award  will  be  bad  if  the  arbitrator  omit  to  decide  all  Finding  on 
the  issues  raised  on  the  pleadings.  Thus  where  the  arbitrator 
merely  awarded  that  the  plaintiff  had  no  cause  of  action,  and 
directed  a  verdict  to  be  entered  for  the  defendant,  and 
neglected  to  decide  the  issues  on  the  pleas,  the  court  held 
that  the  award  was  bad,  but  that  it  was  not  to  be  set  aside, 

(JP)  Doe  d.  Madkins  v.  Horner,  (q}  Mays  v.  Cannoll,  24  L.  J. 

8  A.  &  E.  235,  S.  0.  3  N.  &  P.  C.  P.  41 ;  Law  v.  Bluckburow,  14 

344 ;  Doe  d.  Starling  v.  Hillen,  2  0.  B.  77. 

Dowl.   N.   S.   694;    Harrison  v.  (r)  Doe  d.  Bowman  v.  Lewis,  13 

Creswick,  13  C.  B.  399.  M.  &  W.  241,  S.  0.  2  D.  &  L.  667. 
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provided  the  defendant  -would  permit  the  costs  of  the  issues 
on  those  pleas  to  be  taxed  for  the  plaintiff  (s) . 

Where,  on  the  reference  of  an  action  of  debt  for  money 
lent,  money  paid,  interest,  and  for  money  due  on  an  account 
stated,  to  which  the  pleas  were,  nunquam  indebitatus,  and 
payment,  the  arbitrator  awarded  that  the  plaintiff  had  good 
cause  of  action  against  the  defendant,  and  directed  the 
defendant  to  pay  the  plaintiff  a  specified  sum,  the  award 
was  set  aside  for  not  deciding  on  each  issue  (t).  It  is  to  be 
observed  that  the  award  did  not  show  on  which  count  in  the 
declaration  the  money  was  recovered,  though  it  substantially 
decided  the  issue  on  the  plea  of  payment.  Belying  on  the 
above  case  of  Source  v.  Lloyd  («),  Patteson,  J.,  held  bad,  for 
not  specifically  deciding  each  issue,  the  certificate  of  an  arbi- 
trator, who  in  an  action  of  debt  for  work  and  labour,  where 
the  defendant  had  pleaded  nunquam  indebitatus,  payment, 
and  a  set-off,  had  certified  that  a  verdict  should  be  entered 
for  the  plaintiff ;  though  it  was  urged  that  by  finding  a 
verdict  for  the  plaintiff  for  a  sum  certain,  the  arbitrator  must 
have  found  the  issues  on  the  pleas  of  payment  and  set-off 
against  the  defendant,  and  so  substantially  decided  each 
issue  (x). 

This  view  of  the  law,  that  such  a  substantial  decision  was 
quite  sufficient,  was  adopted  by  the  Court  of  Exchequer,  in 
a  case  where  both  the  above  cases  were  brought  before  their 
notice  (//) .  That  it  was  enough,  had  indeed  been  previously 
laid  down  by  the  same  judge,  who  decided  the  case  of 
Brooks  v.  Parsons  (z)  just  cited  (a).  The  Court  of  Common 
Pleas  also  decided  that  a  finding  of  the  arbitrator,  leading  by 
necessary  inference  to  the  decision  of  the  issue,  is  suffi- 
cient (Z>).  More  recently,  it  was  decided  that  where  an 
arbitrator  found  that  the  plaintiff  had  good  cause  of  action 
in  respect  of  a  count  to  which  several  pleas  were  pleaded, 
each  of  which,  if  true,  was  a  sufficient  answer  to  the  count, 


(s)  England  v.  Davison,  9  Dowl. 
1052.  See  Williamson  v.  Locke,  2 
D.  &  L.  782. 

(£)  Bourke  v.  Lloyd,  2  Dowl. 
N.  S.  452,  S.  0.  10  M.  &  W.  550. 

(«}  2  Dowl.  N.  S.  452. 

(cc)  Brooks  v.  Parsons,  1  D.  &  L. 
691.  See  Stonehewer  v.  Farrar,  6 


Q.  B.  730,  per  Patteson,  J.,  742. 

(y)  Kilbiirn  v,  Kilburn,  13  M. 
&  W.  671. 

(z)  1  D.  &  L.  691. 

(a)  Hunt  v.  Hunt,  5  Dowl.  442. 

(6)  Avelett  v.  Goddard,  11  L.  J. 
C.  P.  123. 
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as,  for  example,  in  trover,   where  the   defendant  pleaded      PABT  n. 
not  guilty  and  not  possessed,  such  a  finding  amounted  in  —  !  —  ' 
fact  to  a  distinct  finding  in  the  plaintiff's  favour  on  each 
issue  (c). 

In  a  still  later  case,  affirming  the  same  principle,  Brooks  v. 
Parsons  (d)  is  in  terms  expressly  overruled  (<?). 

A  question  of  importance  arises  here,  whether  directing  a  Whether  a 
general  verdict  for  either  plaintiff  or  defendant  can  be  treated 


as  a  finding  on  each  issue.  In  one  case  (/),  where  there  finding  on 
were  several  special  inconsistent  pleas,  the  court  treated  the 
awarding  a  general  verdict  for  the  defendant  as  a  finding  on 
all  the  issues  in  his  favour  ;  and  in  a  more  recent  case, 
Parke,  B.,  said  that  awarding  a  general  verdict  for  the 
plaintiff  means  a  verdict  on  all  the  issues  (//).  Such,  how- 
ever, was  not  the  course  pursued  by  the  court  in  other  cases, 
for  in  England  v.  Davison  (h)  it  was  held  two  issues  were 
left  undecided,  though  there  was  a  direction  to  enter  a 
general  verdict  for  the  defendant  ;  and  in  Doe  d.  Starling  v. 
Hillcn  (i)  there  was  a  general  verdict  for  the  plaintiff,  yet  it 
was  not  considered  as  a  finding  in  his  favour  on  each  of  the 
three  demises. 

In  indebitatus  assumpsit  where  the  defendant  pleaded  the  Awarding 
general  issue,  payment,  and  set-off,  and  in  trover  where  the  ^nd°  bufc 
pleas  were  not  guilty  and  not  possessed,  and  payment  into  damages  to 

*•  L  11         V  L   £       n       be  reduced. 

court  as  to  part,  verdicts  were  taken  by  consent  ior  the 
damages  in  the  declaration  subject  to  arbitration.  The  award 
in  each  case  directed  that  the  verdict  found  for  the  plaintiff 
should  stand,  but  that  the  damages  should  be  reduced.  It 
was  held  in  each  case  that  the  award  sufficiently  disposed  of 
the  issues  (7r)  . 

In  an  action  on  the  usual  money  counts,  with  pleas  never 
indebted,  Statute  of  Limitations,  payment,  set-off,  accord,  and 
satisfaction,  an  award  that  the  defendant  was  not  at  the  time 
of  action  indebted  to  the  plaintiff,  and  finding  a  verdict  for 


Hobson  v.  Stewart,  16  L.  J.      W.  60,  S.  C.  1  Dowl.  N.  S.  392. 
J.  145,  S.  C.  4  D.  &  L.  589  ;          M  Dresser  v.  Stansfield,  14  M. 
Williamson  v.  Locke,  9  Jur.  349,      &  W.  822. 


S.  0.  2  D.  &  L.  782. 
(d}  1  D.  &L.  691. 
(e)  Humphreys  v.  Poarce,  7  Ex. 


A)  9  Dowl.  1052. 

t)  2  Dowl.  N.  S.  694. 

k)  Wilcox   v.  Wilcox,   4   Ex. 


696.  500 ;  Smith  v.  Eeece,  6  D.  &  L. 

(/)  Cooper  v.  Langdon,  9  M.  &      520. 
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PART  II. 
CH.  vi.  s.  2. 

Proper  mode 
of  awarding 
on  the  issues. 


Awarding  on 
pleas  of  set- 
off  and 
payment. 


the  defendant,  was  held  sufficient  by  the  Court  of  Common 
Pleas  (/). 

Many  nice  questions  may,  however,  be  avoided,  if  the 
arbitrator  adopt  the  course  recommended  by  the  Court  of 
Queen's  Bench,  who  laid  it  down  that  the  best  and  most 
proper  mode  for  an  arbitrator  to  decide  the  issues  was  to  give 
his  award  in  the  very  terms  of  the  issues  themselves.  And 
now,  if  any  difficulty  is  felt  under  the  present  system  of 
pleading  about  what  the  exact  issue  is,  it  would  be  prudent 
for  the  arbitrator  to  affirm  or  negative  the  propositions  set 
forth  in  the  statement  of  claim  or  defence  in  their  very  words. 
It  is  not  necessary  for  him  to  set  out  the  pleadings  in  his 
award,  or  to  add  any  general  statement  that  he  decides  in 
favour  of  the  plaintiff  or  the  defendant  (m) . 

Formerly,  as  pleas  of  set-off  or  payment  (unless,  when 
taken  together  with  other  pleas,  they  answered  the  whole  of 
the  plaintiff's  demand  intended  to  be  covered  by  them)  were 
not  divisible  in  law,  it  was  the  arbitrator's  duty,  although 
the  defendant  were  entitled  to  some  set-off  or  had  made 
some  payment,  to  find  the  issues  joined  on  such  pleas  for^  the 
plaintiff.  He  might,  however,  have  given  the  defendant  the 
benefit  of  any  smaller  counter  claim,  or  part  payment,  in 
reduction  of  the  plaintiff's  damages  (n}  :  and  a  finding  of 
part  of  such  pleas  for  the  defendant,  and  the  other  part 
for  the  plaintiff,  was  construed  to  be  an  informal  award  of 
damages  for  the  portion  or  amount  found  in  favour  of  the 
latter  (o). 

But  by  the  Common  Law  Procedure  Act,  1852  (15  &  16 
Yict.  c.  76),  s.  75,  "  pleas  of  payment  and  set-off,  and  all  other 
pleadings  capable  of  being  construed  distributively,  shall  be 
taken  distributively ;  "  the  arbitrator,  therefore,  ought,  it 
seems,  to  have  found  for  the  defendant  in  respect  of  so  much 
of  the  cause  of  action  as  should  be  answered  by  such  pleas, 
and  for  the  plaintiff  in  respect  of  so  much  of  the  causes  of 
action  as  should  not  be  answered. 


(?)  Holland  v.  Judd,  3  C.  B.  N. 
S.  826. 

(m)  Stonehewer  v.  Farrar,  9  Jur. 
203,  S.  C.  6  Q.  B.  730 ;  Allen  v. 
Lowe,  4  Q.  B.  66 ;  Clarke  v.  Owen, 
2  H.  &  W.  324. 


(«)  Moore  v.  Butlin,  7  A.  & 
E.  595;  King  v.  Earl  of  Dun- 
donald,  5  Dowl.  589;  Tuck  v. 
Tuck,  7  Dowl.  373,  S.  C.  5  M.  & 
W.  109. 

(o)  King  v.  Earl  of  Dundonald, 
5  Dowl.  589. 
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Though  an  award  deciding  every  issue  was  strictly  sufficient,      PAKT  H. 
yet  as  a  single  count  in  assumpsit  or  debt  under  the  old  forms 


often  contained  a  number  of  independent  claims,  it  was 
advisable  for  the  arbitrator,  if  he  found  for  the  plaintiff  on  in  a  general 
one  or  two  only  of  these  demands,  to  specify  which  they  were, 
and  to  find  against  him  as  to  the  rest ;  for  if  he  did  not  thus 
limit  the  finding  the  master  would  be  obliged  to  allow  the 
plaintiff  his  costs,  applicable  to  every  one  of  the  separate 
claims  included  in  the  count,  however  unfounded  the 
majority  of  them  might  be  (p).  The  award  cannot  be  set 
aside  for  a  general  finding  for  the  plaintiff  (q},  but  may  some- 
times be  referred  back  to  him  to  give  him  liberty  to  find 
separately  on  the  separate  claims  (p). 

So  with  reference  to  the  distribution  of  costs  on  a  state-  On  one 
ment  of  defence  containing  many  defences,  the  arbitrator  may 
often  with  propriety  find  one  defence  proved  and  the  others 
not  proved  (r). 

Sometimes,  by  agreement  of  parties,  the  arbitrator  is  re-  When  arbi- 
lieved  from  the  necessity  of  finding  on  each  issue,  although  n™  f^cTon 
the  costs  are  to  abide  the  event.     Thus,  where  the  arbitrator  the  issues, 
was  to  settle  the  cause  and  all  matters  in  difference,  and  the 
submission    contained    a    stipulation,  that  if  the  arbitrator 
should  find  the  plaintiff  not  entitled  to  recover  any  debt  or 
damages,  then  a  verdict  was  to  be  entered  for  the  defendant, 
and  the  arbitrator  awarded  that  the  plaintiff  was  not  entitled 
to  recover  in  the  action,  the  court  put  the  construction  that 
the  arbitrator  was  not  called  upon  by  the  submission  to  find 
on  each  issue,  but  that  on  such  a  finding  the  parties  had 
agreed  that  a  verdict  was  to  be  entered  for  the  defendant  on 
all  the  issues  (s). 

Instances  were  so  frequently  occurring  of  awards  being  held  Clause  in 
bad  for  the  neglect  of  the  arbitrator  to  decide  on  each  issue,  relieving°hi 
that  it  was  suggested  by  the  Court  of  Exchequer  as  advisable 
to  introduce  into  the  order  of  reference  a  condition  that  it 
should  be  sufficient  for  the  arbitrator  to  award  in  favour  of 
the  plaintiff  or  defendant  generally,  unless  either  party  should 
request  him  to  find  on  some  particular  issue  or  issues  (£). 

( p}  Gore  v.  Bakor,  4  E.  &  B.  470.  0.  P.  26. 

(</)  Crawshaw  v.York  and  North  (a)  Waddlo  v,  Dowmnan,  1  D. 

Midland  Kail.  Co.,  21  L.  J.  Q.  B.  &  L.  560. 

274.  (t)  Morgan  v.  Thomas,  9  Jur. 

(r)  Reynolds  v.  Harris,  28  L.  J.  92. 
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No  finding  on 
issues  neces- 
sary when 
arbitrator  to 
tax  costs. 


Duty  of 
arbitrator 
when  costs  of 
cause  do  not 
abide  event. 


Reference 
limited  to 
specific 
matters. 


Pursuant  to  this  recommendation,  a  clause  to  the  above  effect 
is  very  generally  inserted  in  orders  of  reference. 

On  a  reference  of  a  cause  and  all  matters  in  difference,  all 
costs  to  abide  the  event  and  to  be  taxed  by  the  arbitrator, 
he  need  not  decide  the  issues  separately,  or  the  cause 
separately,  from  the  other  matters  in  difference,  or  state 
the  amount  of  the  costs  separately,  but  directing  one  party 
to  pay  the  other  a  specified  sum  is  a  sufficient  decision  of  all 
matters  (#). 

Where  on  the  reference  of  a  cause  the  costs  of  the  cause 
do  not  abide  the  event  of  the  award,  but  only  the  costs  of 
the  reference  and  award  abide  that  event,  it  is  not  necessary 
for  the  arbitrator  to  find  on  each  specific  issue,  unless 
specially  called  upon  to  do  so  by  the  order  of  reference,  for 
the  costs  of  the  reference  and  award  are  determined  by  the 
general  event  of  the  action.  Thus  where  to  an  action  of  debt 
referred,  subject  to  the  above-mentioned  provision  as  to  costs, 
the  general  issue  and  a  set-off  were  pleaded,  and  the  arbitra- 
tor found  that  the  plaintiff  was  not  entitled  to  recover  in  the 
action,  the  award  was  held  final,  though  he  determined 
nothing  respecting  the  set-off  (y). 

Where  a  verdict  is  taken  subject  to  a  reference  to  an  arbi- 
trator who  is  to  award  on  some  specified  matters  only,  he 
need  not  find  on  the  issues,  or  do  more  than  decide  on  the 
particular  questions  (z). 


SECTION  III. 


PART  II. 
CH.  vi.  s.  3. 

No  implied 
power  to 
direct  a 
verdict  to  be 
entered. 


OF  AWARDING  AN  ENTRY  OF  A  VERDICT. 

I.  When  arbitrator  empowered  to  award  a  verdict.~\ — 
When  a  cause  is  referred  before  trial,  the  arbitrator  has  no 
power  to  direct  a  verdict  to  be  entered,  unless  it  be  conferred 
on  him  by  the  submission  in  express  terms  (a).  A  submis- 
sion of  a  cause,  the  subject-matter  thereof,  the  issue  therein, 
and  the  costs,  does  not  enable  the  arbitrator  to  order  such 


(x)  Bradley  v.  Phelps,  1  Ex.  897. 

(y}  Duckworth  v.  Harrison,  4 
M.  &  W.  432 ;  Bourke  v.  Lloyd,  2 
Dowl.  N.  S.  452. 


(z)  Sowdon  v.  Mills,  30  L.  J. 
Q.  B.  175. 

(a)  Angus  v.  Bedford,  1 1  M.  & 
W.  69,  S.  0.  2  Dowl.  N.  S.  735. 
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an  entry  (5).     A  reference  of  an  action  and  all  matters  in      PAST  II. 
difference,  is  equally  insufficient  (c). 


Where  the  reference  takes  place   at  Nisi  Prius,   if  no  Reference  on 
verdict  be  taken  subject  to  the  award,  the  arbitrator  has  no  noeve^dict  U 
power  to  order  a  verdict  to  be  entered  up,  unless  the  sub-  taken, 
mission  give  it  him,  not  even  where  it  directs  that  final 
judgment  shall  be   entered  for  the  plaintiff   or  defendant 
according  to   the  award  (d).     Even   a   clause  enabling  the 
arbitrator  to  amend  the  record,  and  to  direct  what  he  shall 
think  fit  to  be  done  by  and  between  the  parties,  will  not,  it 
seems,  give  him  the  power  in  question  (<?). 

On  a  reference  at  Nisi  Prius,  however,  it  frequently  happens  Usnal  clause 
that  a  verdict  is  taken  for  the  plaintiff  at  a  specified  amount  ^lvm°  pov 
of  damages,  subject  to  the  award,  and  that  the  arbitrator  is 
expressly  empowered  to  direct  that  a  verdict  shall  be  entered 
for  the  plaintiff  or  the  defendant,  as  he  shall  think  proper. 
Though  no  verdict  be  taken,  but  the  cause  be  referred  before 
trial,  the  judge's  order  or  the  agreement  referring  it  often 
contains  a  similar  provision,  and  confers  equal  authority  on 
the  arbitrator  (/). 

If  a  verdict  be  taken  on  the  trial  for  a  specified  amount  Verdict  taken, 
of  damages,  subject  to  a  reference,  and  the  arbitrator  has  ^ttle^ttuT* 
power  to  settle  the  cause,  but  no  express  authority  be  given  cause- 
him  to  alter  the  verdict,  he  is  nevertheless  at  liberty  to  direct 
the  verdict  to  be  entered  for  the  plaintiff  at  any  amount  of 
damages  not  exceeding  the  specified  amount  (g). 

So  it  was  decided  that  an  arbitrator  empowered  by  order  of  Power  over 
Nisi  Prius  to  certify  for  whom  and  for  what  amount,  if  any,  a 
verdict  should  be  entered  in  the  cause  referred,  had  the  same 
authority  as  a  jury  of  directing  a  verdict  to  be  entered  on 
the  several  issues,  and  ought  to  do  so,  and  was  not  bound  to 
order  a  general  verdict  (h).  Though  no  order  of  Nisi  Prius 
be  drawn  up,  or  rule  of  court  obtained  on  the  verdict  taken 
subject  to  the  reference,  the  parol  consent  of  the  parties  is  a 

(6)  Ilutcliinson  v.  Blackwell,  8  (/)  Hawkins  v.  Bonton,  2  D.  & 

Bing.  331.  L.  465,  S.  C.  8  Q.  B.  479;  Angus 

(c)  Eardloy  v.  Steor,  4  Dowl.  v.  Bedford,  11  M.  &  W.  69,  S.  0.  2 
423.  Dowl.  N.  S.  735. 

(d)  Harding  v.  Forshaw,  1  M.  &  (g)  Taylor  v.   Shuttloworth,  6 
W.  415.  Bing.  N.  0.  277. 

(e)  Hayward  v.  Phillips,  6  A.  &  (A)  Woof  r.  Hooper,  4  Bing.  N. 
E.  119.  C.  449;  Williams  r.  Mousdale,  7 

M.  &  W.  134. 
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PAET  II. 
CH.  vi.  s.  3. 


Verdict  taken 
on  one  issue 
only. 


sufficient  authority  for  the  arbitrator  to  certify  that  a  verdict 
should  be  entered,  and  a  verdict  entered  pursuant  to  his 
certificate  is  good  («'). 

If  there  be  a  verdict  taken  on  one  issue,  with  specified 
damages,  subject  to  the  reference,  and  the  cause  and  all 
matters  in  difference  be  referred,  it  is  an  excess  of  authority 
for  the  arbitrator  to  direct  a  verdict  to  be  entered  for  the 
plaintiff  for  a  sum  composed  of  the  amount  of  the  specified 
damages,  and  the  damages  which  he  assesses  to  be  due  to 
the  plaintiff  on  the  other  issues  in  the  cause.  Nor  can  such 
a  direction  be  construed  as  an  order  to  pay  the  money,  but 
the  award  is  bad  in  toto  (&). 

Power  in  one        Where  at  Nisi  Prius  a  verdict  was  taken  subject  to  a  refer- 

implied^power  ence,  and  the  arbitrator  was  empowered  to  direct  a  verdict 

in  another.       to  be  entered  for  the  plaintiff  or  the  defendant,  as  he  might 

think  proper,  and  the  cause,  and  also  another  cause  between 

the  same  parties,  and  all  matters  of  difference,  were  referred, 

the  arbitrator  was  not  held  authorized  to  direct  the  entry  of 

a  verdict  in  the  second  cause  (/). 


Substantial 
decision 
sufficient 
direction. 


ii.  Duty  of  the  arbitrator  in  aicarding  a  verdict.] — A 
strictly  formal  exercise  of  the  power  to  direct  the  entry 
of  a  verdict  will  not  be  necessary  to  authorize  the  entry; 
though  of  course  the  clearer  the  language  used  the  better. 
A  substantial  decision  in  favour  of  either  party  will  be 
sufficient. 

For  instance,  if  the  arbitrator  by  his  certificate  direct 
that  a  verdict  be  entered  for  the  plaintiff  on  the  first  issue, 
and  on  the  other,  which  goes  to  the  whole  cause  of  action, 
for  the  defendant,  it  is  not  necessary  that  the  arbitrator 
should  expressly  direct  that  the  verdict  for  the  agreed 
amount  of  damages  should  be  vacated,  as  the  direction  to 
enter  a  verdict  for  the  defendant  on  the  second  issue  is 
inconsistent  with,  and  consequently  supersedes,  the  verdict 
taken  at  the  trial  (ni).  Where  in  an  action  of  assumpsit,  to 
which  the  defendant  pleaded  non  assumpsit  and  set-off,  and 
the  arbitrator  awarded  that  the  plaintiff  was  entitled  to  90/. 

(i)  Tomes  v.  Hawkes,  10  A.  &  (1}  Howett  v.  Clements,  1  C.B. 

E.  32.  128. 

(&)  Hayward  v.  Phillips,  6  A.  &  (m)  Nalder  v.  Batts,  1  D.  &  L. 

E.  119.  700. 
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in  respect  of  the  causes  of  action  in  the  declaration,  and  PART  II. 
that  the  defendant  was  entitled  to  a  set-off  of  35/.,  this  was  CH-  ^  s-  3- 
held  sufficient  to  justify  the  plaintiff  entering  a  verdict  for 
the  561.,  the  balance,  although  the  arbitrator  had  not  in 
terms  vacated  the  verdict  or  reduced  the  damages,  or  ascer- 
tained any  balance  as  being  due  from  the  defendant  to  the 
plaintiff  («).  So  also  the  certificate  of  a  referee  respecting 
an  action  for  work  done,  "  I  hereby  certify  that  741.  7s. 
is  a  fair  and  proper  sum  to  be  paid  by  the  defendant  to  the 
plaintiff "  (the  defendant  having  pleaded  payment  before 
action  of  30/.,  and  payment  into  court  of  the  further  sum 
of  451.,  and  the  plaintiff  having  replied  damages  ultra),  was 
held  by  the  court  to  amount  to  a  verdict  for  the  defendant ; 
as  they  construed  the  certificate  to  mean  that  the  741.  7s. 
comprehended  all  that  was  due  from  the  defendant  to  the 
plaintiff  (0). 

A  verdict  is  often  taken  for  the  damages  named  in  the  Awarding  as 
declaration,  costs  40*.,  subject  to  the  award.     If  the  arbitrator  ^3  4°*' 
think  the  plaintiff  entitled  to  only  nominal  damages,  it  is 
advisable  for  him  to  get  rid  of  the  40-s.  costs  to  avoid  ques- 
tions.    Directing  "  the  amount  found  by  the  jury  "  to  be 
reduced  to  one  farthing,  is  better  perhaps  than  directing  the 
"  damages  "  only  to  be  reduced  (p). 

On  the  reference  of  an  action  of  ejectment,  if  the  arbi-  Awarding 
trator  were  of  opinion  that  the  lessor  of  the  plaintiff  was  ejectment 
entitled  to  recover  only  a  portion  of  the  land  which  he 
claimed,  he  should  have  taken  care  to  confine  his  award  in 
the  plaintiff's  favour  to  that  portion,  for  if  under  a  power  to 
direct  a  verdict  to  be  entered  in  an  ejectment  brought  to 
recover  closes  A.  and  B.,  he  awarded  generally  that  a  verdict 
be  entered  for  the  plaintiff,  the  postea  could  not  be  amended 
by  the  court  so  as  to  confine  the  verdict  to  close  A. ; 
although  it  appeared  on  the  face  of  the  award  that  the  arbi- 
trator had  decided  in  the  defendant's  favour  a  plea  setting 
up  the  defendant's  title  to  close  B.,  in  an  action  of  trespass 
brought  for  that  close  between  the  same  parties,  and 
referred  with  the  action  of  ejectment,  and  that  the  arbitrator, 
in  a  written  paper  delivered  with  the  award,  had  stated  his 

(n)  Platt  v.  Hall,  2  M.  &  W.      67,  S.  C.  5  Dowl.  25)  1. 
391.  (p)  Cooper  v.  Fogg,  24  L.  J.  C. 

(o)  Salter  v.  Yeates,  2  M.  &  W.      P.  167. 
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bounds. 


Awarding1 
verdict  sub- 
ject to  opinion 
of  the  court. 


Unauthorised 
award  of  a 
verdict  bad. 


Not  equiva- 
lent to  a 
direction  to 
pay. 


opinion  that  the  lessor  of  the  plaintiff  had  no  title  to 
close  B.  (<?). 

If  the  arbitrator  decided  that  the  lessor  of  the  plaintiff  was 
entitled  to  part  of  the  lands,  which  he  set  out  by  metes  and 
bounds,  it  was  better  that  he  should  have  awarded  the  residue  to 
the  defendant,  or  at  least  to  have  awarded  that  the  plaintiff  had 
no  title  to  it,  for  fear  of  the  award  not  being  considered  final. 
Omitting  all  mention  of  the  remainder  has  been  held  not 
tantamount  to  finding  that  the  plaintiff  had  no  title  to  it, 
and  it  was  said  that  it  was  advisable,  though  perhaps  not 
absolutely  necessary,  to  set  out  the  defendant's  residue  by 
metes  or  bounds,  or  other  particular  description  (r).  But 
great  doubt  was  thrown  on  the  above  case  in  the  Exchequer 
Chamber ;  and  probably  an  award  in  ejectment  that  found 
that  the  plaintiff  was  entitled  to  recover  a  specified  portion 
only  of  the  lands,  would  have  been  deemed  final  (s). 

To  what  extent  an  arbitrator  is  bound  to  award  on  points 
raised  in  the  cause,  and  how  far  in  general  a  hypothetical  or 
alternative  finding  of  a  verdict  subject  to  the  opinion  of  the 
court  is  good,  when  he  is  empowered  to  raise  points  of  law 
for  their  consideration,  has  been  treated  of  in  a  previous  por- 
tion of  this  work  (t). 

m.  Effect  of  an  unauthorized  award  of  a  verdict. ~\ — Though 
it  was  in  one  case  laid  down  that  an  unauthorised  direc- 
tion that  a  verdict  should  be  entered  for  the  plaintiff  at  a 
specified  sum  amounted  to  a  direction  that  the  defendant 
should  pay  that  sum  to  the  plaintiff,  and  as  such  might  be 
enforced  by  attachment  (u),  yet  on  a  subsequent  occasion  it 
was  held  not  to  be  equivalent  to  an  order  to  pay,  and  an 
attachment  was  refused,  and  the  preceding  case  was  expressly 
overruled,  with  the  concurrence  of  the  judge  who  decided 
it.  (x).  In  an  old  case,  referred  before  issue  joined,  it  was  held 
that  no  action  would  lie  on  an  award  containing  only  such  an 
unauthorised  direction  to  enter  a  verdict  for  a  certain  sum  (y) . 


(q)  Doe  d.  Oxenden  v.  Cropper, 
10  A.  &  E.  197. 

(r]  Doe  d.  Madkins  v.  Homer, 
8  A.  &  E.  235. 

(s)  Harrison  v.  Creswick,  13  0. 
B.  399. 

(<)  See  P.  H.  ch.  5,  s.  4,  d.  1, 


p.  261,  and  s.  4,  d.  9,  p.  280. 

(u)  Cartwrignt  v.  Blackworth,  1 
Dowl.  482. 

(x)  Donlan  v.  Brett,  2  A.  &  E. 
344. 

(y]  Jackson  v.  Clarke,  M'Lel.  & 
E.  200,  S.  0.  13  Price,  208. 
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The  Court  of  Exchequer,  in  a  later  instance,  refused  to  enforce      PAET  II. 
by  attachment  or  to  set  aside  a  similar  award,  inclining,  how-        ' 
ever,  to  think  an  action  might  be  supported,  saying  that  at 
any  rate  it  was  not  quite  a  clear  point  that  the  award  was 
void  (z)  ;    but  the  Court  of  Queen's  Bench  considered  the 
question  settled  by  the  decision  in  Donlan  v.  Brett  («),  and 
set  the  award  aside  in  more  instances  than  one  (&). 

The  like  distinction  was  taken  more  recently  by  the  Court 
of  Exchequer.  For  where  on  a  reference,  after  issue  joined, 
by  judge's  order,  the  arbitrator  said,  "  I  award  that  there 
should  be  a  verdict  for  the  plaintiff,"  that  court  held  that  an 
action  would  lie  on  the  award,  as  the  language  was  not  a  pre- 
cise direction  to  enter  a  verdict,  but  was  merely  an  expression 
of  the  arbitrator's  opinion  in  favour  of  the  plaintiff  (c),  and 
Martin,  B.,  then  said  that  Jackson  v.  Clarke  (d)  was  sub- 
stantially overruled  in  Law  v.  Blackburow  (e). 

In  that  case  the  Court  of  Common  Pleas  showed  them-  Direction  to 
selves  anxious  to  evade  those  harsh  decisions  which  overturn  for  i^gor  Of 
an  award  upon  a  merely  formal  objection,  though  the  inten-  plaintiff- 
tion  of  the  arbitrator  is  clear :  for  where  an  arbitrator  to 
whom  an  action  of  ejectment  was  referred,  without  power  to 
direct  the  entry  of  a  verdict,  awarded  "  that  the  verdict  in  the 
said  cause  shall  be  entered  for  the  lessors  of  the  plaintiff,"  the 
court  supported  the  award,  holding,  with  the  exception  of 
Williams,  J.,  that  they  were  not  concluded  by  the  former 
authorities,  as  the  arbitrator's  words  were  not  a  precise  and 
formal  direction  to  enter  a  verdict,  as  a  verdict  could  not  be 
entered  in  any  case  for  the  lessors  of  the  plaintiif,  and  that 
therefore   they  were  at  liberty  to   look  upon   them  as  an 
intimation  of  his  decision  in  favour  of  the  lessors  of  the  said 
plaintiff  (/). 

If  the  award    contain  a  sufficient   determination   of  the  When  diroc- 
matters  submitted,  without  looking  to  the  clause  directing 
the  entry  of  a  verdict,  and  that  clause  can  be  rejected  without 
altering  the  sense  of  the  remaining  parts  of  the  award,  the 

(z)  Cock  v.  Gent,  13  M.  &  W.  Ex.  350 ;  S.  0.  7  H.  &  N.  098. 
304 ;  3  D.  &  L.  271.  (d)  M'Lol.  &  Y.  200. 

(a)  2  A.  &  E.  344.  (e)  14  0.  B.  77,  S.  0.  23  L.  J. 

(6)  Huyward  v.  Phillips,  6  A.  &  0.  P.  28. 

E.  119  ;  iWkyard  v.  Stocks,  2  D.          (  /')  Law  v.  Blackburow,  14  0. 

&  L.  !>:;<;.  B.  77  ;  Mays  v.  Cannoll,  24  L.  J. 

(c)  Everest  v.  Kitchio,  31  L.  J.  ('.  T.  11. 

A  A  2 


356 


HOW  TO  AWARD  ON  A  CAUSE. 


PAET  II. 

CH.  VI.  8.  3. 


excess  of  authority  will  not  vitiate  the  award,  but  the  faulty 
direction  will  be  rejected  as  surplusage.  Hence,  if  the  award 
as  to  the  cause  be,  that  the  defendant  is  not  guilty  of  the 
grievances  laid  to  his  charge,  and  that  a  verdict  be  entered 
for  the  defendant,  the  first  part  is  a  sufficient  determination 
of  the  issue,  and  the  unauthorised  direction  as  to  the  verdict 
is  simply  useless  (g). 


SECTION  IY. 


OF  THE  DUTY  OF  THE  ARBITRATOR  IN  AWARDING  DAMAGES. 


PAET  II. 

CH.  VI.  8.  4. 

Arbitrator 
finding  for 
plaintiff 
should  award 


When  plea 
immaterial. 


If  the  arbitrator  find  for  the  plaintiff  on  any  portion  of  the 
statement  of  claim  not  covered  by  any  defence,  on  which  the 
issue  is  found  for  the  defendant,  the  arbitrator  must  in 
general  proceed  to  assess  damages  for  the  plaintiff,  or  the 
award  will  not  be  final.  But  if  the  statements  of  defence 
found  for  the  defendant  completely  answer  the  plaintiff's 
claim,  it  is  more  proper  not  to  assess  any  damages  on  the 
issues  found  for  the  plaintiff  (A)  ;  and  if  there  be  an  assess- 
ment of  damages  in  such  a  case,  the  assessment  is  merely 
surplusage,  and  will  not  affect  the  right  to  costs  (i). 

Where  a  verdict  for  1,000/.  was  taken  subject  to  a  reference, 
and  the  arbitrator  directed  that  the  verdict  should  be  entered 
for  the  plaintiff,  but  assessed  no  damages,  and  the  plaintiff 
entered  up  judgment  for  the  1,000/.,  the  court  reduced  the 
damages  to  one  shilling  (&). 

But  where  the  plea,  though  pleaded  to  the  whole  declara- 
tion, raised  an  immaterial  defence,  so  that  the  plaintiff  would 
be  entitled  to  judgment  non  obstante  veredicto,  it  was  the 
duty  of  the  arbitrator,  according  to  the  Court  of  Queen's 
Bench,  to  assess  damages  notwithstanding  the  plea,  and  they 


(g)  Howett  v.  Clements,  1  C.  B. 
128 ;  Hawkyard  v.  Stocks,  2  D.  & 
L.  936. 

(A)  Wai-wick  v.  Cox,  1  D.  &  L. 
986;  Wood  v.  Duncan,  7  Dowl. 
91. 

(/)  Ross  r.  Cliffton,  2  Dowl.  N. 


S.  983 ;  Benett  v.  Coster,  1  B.  & 
B.  465,  S.  C.  4  Moore,  1 10 ;  Savage 
v.  Ashwin,  4  M.  &  W.  530; 
Frankum  v.  Earl  of  Falmouth,  2 
A.  &  E.  452. 

(&)  Brown     v.     Somerset    and 
Dorset  Bail.  Co.,  34  L.  J.  Ex.  152. 
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held  that  the  award  would  be  bad  if  he  failed  to  do  so  (/).      PABTIL 
The  Court  of  Common  Pleas,  however,  having  come  to  a  — ! — ' 


decision  that  when  a  cause  in  which  issues  of  fact  only  were 
joined  was  referred  at  Nisi  Prius  on  the  usual  terms,  neither 
the  court  nor  the  arbitrator  could  direct  judgment  to  be 
entered  non  obstante  veredicto,  practically  held  that  such  an 
assessment  of  damages  was  unnecessary,  and  could  not  benefit 
the  plaintiff  (m)  . 

When  an  action  of  trespass  was  taken  down  to  the  assizes  Damages  on 
for  the  trial  of  the  issues,  and  also  for  the  assessment  of  n^nt!^ 
damages  on  a  new  assignment,  on  which  the  plaintiff  had 
signed  judgment  for  want  of  a  plea,  the  arbitrator  was  bound 
to  be  careful  to  assess  damages  for  the  plaintiff  on  the  new 
assignment,  however  he  might  determine  the  issues.     If  he 
omitted  to  do  so  the  error  would  have  been  incurable,  and 
the  award  might  have  been  set  aside  (n)  . 

So  where  there  were  several  pleas,  on  some  of  which  the  Contingent 
plaintiff  had  taken  issue,  but  demurred  to  others,  and  the  demurrer™1 
cause,  so  far  as  related  to  the  issues  in  fact,  was  referred  at 
the  trial,  the  arbitrator,  if  he  found  for  the  plaintiff,  ought  to 
have  assessed  contingent  damages  on  the  demurrer,  though 
such  course  did  not  seem  absolutely  necessary,  when  he 
determined  in  the  defendant's  favour  the  issue  on  a  plea 
going  to  the  whole  cause  of  action.  In  one  instance,  where 
neither  party  requested  him  to  assess  contingent  damages, 
but  acted  as  if  the  matter  had  not  been  submitted,  the 
court  construed  the  conduct  of  the  parties  to  amount  to  a 
new  parol  submission  that  the  arbitrator  need  not  determine 
the  question  of  contingent  damages  (0). 

It  was  considered  a  little  inaccurate  to  assess  general  General 
damages  on  all  the  issues  for  the  plaintiff,  where  one  of  the 
issues  found  for  him  was  an  issue  on  a  plea  of  set-off,  but  it 
is  perfectly  intelligible  and  valid,  for  an  award  of  damages 
on  all  the  issues  means  on  all  on  which  damages  can  be 
assesse 


(1}  Grenfell  v.  Edgcome,  7  Q.  (n)  Wykos  v.  Shipton,  8  A.  &  E. 

B.  661.  246. 

(TO)  Toby  v.  Lovibond,  5  0.  B.  (o)  Cooper  v.  Langdon,  9  M.  & 

770,  S.  0.  17  L.  J.  0.  P.  201.   See  W.  60. 

s.  5  of  this  chapter  as  to  directing  (  p)  Hobdoll  v.  Miller,  6  Bing. 

an  entry  of  judgment  non  obstante  N.  0.  292. 
veredicto. 
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PAST  II.           In  an  action  of  covenant,  where  there  was  only  one  breach, 
directing  a  verdict  to  he  entered  for  the  plaintiff  on  each  of 


One  breach,  faQ  £wo  jssues  raised  by  the  pleas,  with  separate  damages  on 
several  issues,  each,  was  considered  sufficiently  certain  as  to  the  damages, 
as  the  verdict  might  be  entered  for  the  sum  of  the  two 
separate  amounts,  but  that  finding  an  entire  amount  of 
damages  on  the  single  breach  was  the  more  correct 
method  (q). 

Damages  not  The  arbitrator  cannot  direct  a  verdict  to  be  entered  for  a 
amount  taken  sum  exceeding  the  damages  taken  subject  to  the  reference. 
on  the  verdict.  jj^s  discretion  is  limited  by  the  amount  of  damages  nomi- 
nally found  by  the  jury,  as  the  verdict  of  a  jury  was  limited 
by  those  laid  in  the  declaration.  And  if  he  direct  the  entry 
of  a  verdict  for  a  larger  sum,  the  award  seems  to  be  bad  in 
toto  ;  and  the  courts,  in  one  instance,  decided  that  they  would 
not  permit  a  verdict  to  be  entered  for  an  amount  reduced  to 
the  amount  of  the  specified  damages,  on  the  ground  that  they 
had  nothing  to  guide  their  discretion  in  cutting  down  the 
sum  awarded  (r). 

Where  the  cause  and  all  matters  in  difference  were  re- 
ferred, and  the  Nisi  Prius  order  directed  that  the  verdict 
should  be  entered  for  such  sum  only  (if  any)  as  the  arbitrator 
should  find  to  be  due  (not  saying  in  the  cause)  from  the 
defendant  to  the  plaintiff,  the  court  held  that  the  arbitrator 
could  not  award  that  there  was  due  from  the  defendant  to 
the  plaintiff  a  larger  sum  than  the  amount  of  the  damages 
taken  on  the  verdict  (s)  .  From  the  terms  of  the  above  sub- 
mission it  would  seem  probable  that  the  verdict  was  intended 
to  stand  as  a  security  for  the  amount  found  to  be  due,  whether 
in  respect  of  matters  in  the  cause  or  out  of  it. 

No  limit  of  Generally,  however,  when  a  cause  and  all  matters  in  differ- 

nmttefsSoutof  ence  are  referred   at  Nisi  Prius,   the   verdict  stands   as   a 

cause.  security  only  for  the  damages  found  due  in  the  cause,  and 

the  damages  taken  on  the  reference  only  limit  the  amount 

the  arbitrator  can  give  in  the  cause  ;  but  there  is  no  limit  to 

the  amount  the  arbitrator  may  award  in  respect  of  the  other 


(q)  Smith    v.    Festiniog    Bail.  Bing.  N.  C.  277;  Annan  v.  Job,  10 

Co.,  4  Bing.  N.  C.  23.  Jur.  1083. 

(r)  Bonner  v.  Charlton,  5  East,  (s)  Bonner  v.  Charlton,  5  East, 

139 ;  Prentice  v.  Eeed,   1  Taunt.  139. 
151 ;    Taylor  v.  Shuttleworth,    6 
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matters  in  difference  (t).     The  arbitrator,  therefore,  should      PAST  II. 
assess  the  damages  in  the  cause  separately  from  those  out  of 


it,  and  take  care  not  to  exceed  the  assigned  limit  in  respect 
of  the  former  (u). 

It  seems,  also,  that  the  amount  of  damages  the  arbitrator  Limiting 
might  award  was  still  further  limited  by  the  sum  claimed  in  p^tf^8by 
the  plaintiff's  particulars  of  demand,  if  the  defendant  brought  particulars, 
the  particulars  before  the  arbitrator's  notice  (x). 

"Where  it  was  agreed  by  the  order  of  reference,  that  in  case 
the  arbitrator  should  give  damages  to  the  plaintiff,  the  party 
against  whom  the  action  was  really  brought,  though  he  was 
not  the  defendant  on  the  record,  should  be  allowed  to  retain 
a  certain  sum,  and  the  plaintiff  should  be  paid  only  the 
balance ;  and  the  award  directed  that  the  verdict  should  be 
altered  to  a  sum  exceeding  the  amount  of  the  damages  taken 
by  consent,  but  less  than  that  amount  when  a  deduction  for 
the  sum  to  be  retained  was  made;  the  court  gave  their 
opinion  that  the  judgment  which  had  been  entered  for  the 
sum  awarded,  pursuant  to  the  verdict,  should  be  reduced  to 
the  sum  originally  taken  by  consent,  and  that  the  plaintiff 
should  be  entitled  to  sue  out  execution  for  the  real  balance 
awarded  due  to  him  (//).  In  the  above  case,  as  the  sub-  Motion  to 
mission  empowered  the  arbitrator  to  settle  all  matters  in 
difference  between  the  parties,  and  to  determine  what  he 
should  think  fit  to  be  done  by  either  of  them  respecting  the 
matters  in  dispute,  Mansfield  C.J.,  threw  out  a  suggestion 
that  the  arbitrator  might  have  directed  that  an  application 
should  be  made  to  the  court  to  enlarge  the  verdict  to  a 
greater  amount  of  damages,  and  that  the  defendant  should 
consent  to  the  enlargement  (~). 

Where  an  action  for  damages  generally  was  brought  on  an  Stipulated 
agreement,  which  provided  that  in  case  of  breach  the  sum  of 
1007.  shall  be  recovered  as  a  stipulated  debt  binding  on  each 
party  as  to  the  amount,  and  not  as  a  penalty  or  in  the  nature 
of  a  penalty,  and  the  arbitrator  awarded  a  less  amount  to  the 
plaintiff,  it  was  held  that  the  award  should  not  be  set  aside, 

(f)  Pearse  v.  Cameron,  1  M.  &         (x)  Kendrick  v.  Phillips,  7  M. 
S.  (575.  ft  W.  415, 

(«)  Taylor  v.   Shuttleworth,  6          (y)  Prentice  r.  Rood,  1  Taunt. 
Bing.  N.  C.  277  ;  Taylor  v.  Marl-      151. 

ing,  2  M.  &  G.  55.  (z\  Prentice  v.  Reed,  1  Taunt. 

151. 
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at  least  unless  the  clause  was  pointed  out  to  the  arhitrator's 
attention,  and  he  was  required  to  act  upon  it  (a}.' 

In  an  action  of  debt  on  a  money  bond,  to  which  the 
defendant  pleaded  payment  by  a  co-obligor,  the  arbitrator 
directed  a  verdict  to  be  entered  for  the  plaintiff  generally, 
not  mentioning  any  amount.  It  was  objected  to  the  award 
that  the  arbitrator  ought  to  have  directed  for  what  sum  the 
verdict  should  have  been  entered  and  execution  taken  out, 
but  the  court  held  the  award  sufficient,  as  it  did  not  appear 
that  there  was  any  question  how  much  was  due  on  the  bond, 
and  drew  a  distinction  between  actions  of  assumpsit  and 
actions  of  debt  on  bonds  (b).  The  principle  of  this  decision 
seems  capable  of  a  very  general  application. 

It  seems  very  questionable  whether  the  arbitrator  may 
appoint  any  particular  day  or  place  for  the  payment  of  the 
damages  for  which  the  verdict  is  to  be  entered,  though  when 
the  submission  clothed  him  with  the  powers  of  a  judge  of 
Nisi  Prius,  he  might  award  speedy  execution ;  but  merely 
fixing  a  day  for  the  payment  earlier  than  that  on  which 
the  plaintiff  would  have  been  enabled  to  recover  the  same 
in  due  course  of  law,  does  not  amount  to  an  award  of  speedy 
execution  (c}. 

Where  a  cause  was  referred  by  a  judge's  order  with  consent 
of  the  parties  and  of  one  Cole,  and  the  arbitrator  was  em- 
powered to  direct  for  whom  and  for  what  sum  the  verdict 
should  be  finally  entered,  and  to  settle  all  matters  in  differ- 
ence between  the  parties  to  the  action  and  between  the  de- 
fendants and  Cole,  and  to  determine  what  he  should  think 
fit  to  be  done  by  either  party,  and  the  arbitrator  awarded 
that  all  further  proceedings  in  the  action  should  cease,  that 
the  plaintiff  had  good  cause  of  action  against  the  defendants 
in  the  cause,  and  was  entitled  to  a  verdict  therein ;  and  then 
awarded  certain  damages  "  to  be  paid  by  the  defendants  to 
the  plaintiff  and  Cole,  who  consented  to  become  a  party  in 
the  cause ; "  on  an  objection  being  made  that  under  this 
submission  the  arbitrator  was  not  entitled  to  treat  Cole  as  a 
plaintiff  and  award  damages  to  him  and  the  original  plaintiff 
jointly,  the  court  refused  to  grant  a  rule  to  order  the  amount 


(a)  Pinkerton  v.  Caslon,  2  B.  & 
A.  704. 

(b)  Cayme  v.  Watts,  3  D.  &  E. 


224. 

(c)  Eees  v.  Waters,  16  M.  &  W. 
263,  S.  C.  4  D.  &  L.  567. 
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to  be  paid,  considering  the  sufficiency  of  the  award  doubt- 
ful (d)  ;  but  an  action  of  debt  being  afterwards  brought  on 
the  award  by  Cole  and  the  plaintiff  jointly,  the  court  on 
demurrer  sustained  the  award  as  valid,  Patteson,  J.,  saying, 
"It  cannot  be  said  the  arbitrator  has  not  determined  the 
action,  as  he  gives  a  verdict  for  the  plaintiff  with  40s. 
damages.  He  might  afterwards  say  that  Cole  should  have 
a  joint  interest  in  those  damages  "  (e). 

Where  all  matters  in  difference  in  an  action  of  ejectment 
were,  after  issue  joined,  referred  by  a  judge's  order,  which 
provided  "  that  the  costs  of  the  suit,  the  reference,  and  award, 
were  to  abide  the  event  of  the  award ;  that  if  the  award  should 
be  in  favour  of  the  plaintiff  he  should  be  at  liberty  to  sign 
judgment  against  the  defendants  in  the  same  manner  as  if 
the  cause  had  been  tried  at  Nisi  Prius,  and  to  issue  a  writ  or 
writs  of  possession  thereon,  and  also  to  proceed  in  the  usual 
way  for  costs  on  such  judgment;  and  that  if  the  award  should 
be  in  favour  of  the  defendants  they  should  be  at  liberty  to 
sign  judgment  as  if  the  cause  had  been  tried  at  Nisi  Prius;" 
Coleridge,  J.,  intimated  a  doubt  whether  the  arbitrator  could 
expressly  award  damages,  though  he  thought  that  the 
plaintiff,  in  signing  judgment,  might  enter  it  for  a  shilling 
damages  (/). 

A  verdict  was  taken  subject  to  a  reference  to  a  valuer  to 
say  whether  the  plaintiff  had  suffered  damage  by  reason  of 
certain  matters.  The  valuer  found  that  the  plaintiff  had 
suffered  no  damage  beyond  a  sum  paid  into  court.  The 
valuer  had  no  power  to  direct  a  verdict  for  the  defendant. 
It  was  held  that  on  this  finding  the  verdict  might  be  entered 
for  the  plaintiff  for  nominal  damages  (g). 

All  matters  in  difference  in  a  cause  and  nothing  beyond 
being  referred,  the  arbitrator,  before  the  Judicature  Acts,  had 
no  authority  to  order  the  plaintiff  to  pay  the  defendant  any 
sum  of  money  (A) ;  though  when  the  submission  was  of  the 
cause  and  all  matters  in  difference,  the  arbitrator  ought  even 
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(d)  Hawkins  v.  Benton,  2  D.  & 
L.  465. 

(e)  Hawkins  v.  Benton,  15  L.  J. 
Q.  B.  139,  S.  C.  8  Q.  B.  479. 

(/)  Doe  d.  Madkins  v.  Homer, 


8  A.  &  E.  235. 

(</)  Sowdon  v.  Mills,  30  L.  J.  Q. 
B.  175. 

(A)  Poyner  v.  Hatton,  7  M.  & 
W.  211. 
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plaintiff  to  pay  the  balance  (i). 
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OF  AWARDING  JUDGMENT. 

i.  Power  to  direct  entry  or  arrest  of  judgment.'] — On  a 
reference  of  a  cause,  in  which  there  were  only  issues  of  fact  to 
be  determined,  the  arbitrator  under  the  old  law  had  no 
implied  power  to  direct  judgment  to  be  entered  up  for  either 
party,  even  though  the  submission  empowered  him  to  direct 
the  entry  of  a  verdict,  and  to  determine  what  he  should  think 
fit  to  be  done  by  either  of  the  parties  (&). 

In  an  action  of  ejectment  the  arbitrator  awarded  as 
follows : — "  I  award,  order,  and  determine,  that  judgment 
for  the  plaintiff  be  entered  in  the  said  action  with  one 
shilling  damages,  and  that  the  plaintiff  do  recover  under  the 
said  judgment  a  plot  or  parcel  of  land," — describing  it.  The 
court,  entertaining  no  doubt  that  in  directing  judgment  to  be 
signed  the  arbitrator  had  exceeded  his  authority,  set  aside 
that  portion  of  the  award,  but  refused  to  set  it  aside  wholly, 
being  of  opinion  that  if  all  mention  of  the  judgment  were 
struck  out,  there  was  a  sufficient  finding  of  the  cause  in  the 
plaintiff's  favour  ( /). 

But  when  the  determination  of  the  cause  required  that  the 
arbitrator  should  find  upon  issues  of  law  as  well  as  of  fact,  it 
would  seem  he  might  order  judgment  to  be  entered  on  the 
issues  in  law  (ni) .  Thus  where,  pending  a  demurrer  to  one 
of  the  pleas,  the  cause  and  all  matters  in  difference  were 
referred,  and  the  arbitrator  decided  the  demurrer  by  directing 
judgment  to  be  entered  thereon  for  the  defendant ;  on  a 


(i)  Maloney  v.  Stockley,  2  Dowl. 
N.  S.  122 ;  S.  C.  4  M.  &  G.  647  ; 
Williams  v.  Moulsdale,  7  M.  &  W. 
134.  See  Macarthur  v.  Campbell, 
2  A.  &  E.  52. 

(&)  Angus  v.  Bedford,  11  M.  & 
W.  69,  S.  C.  2  Dowl.  N.  S.  735 ; 


Allen  v.  Lowe,  4  Q.  B.  66 ;  Toby 
v.  Lovibond,  5  C.  B.  770,  S.  0.  17 
L.  J.  C.  P.  201. 

(0  Doe  d.  Body  v.  Cox,  4  D.  & 
L.  75. 

(m)  Angus  v.  Bedford,  11  M. 
&  W.  69,  per  Ld.  Abinger,  p.  74. 
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motion  to  set  aside  the  award  on  account  of  this  direction,  the      PAST  II. 
court  refused  the  rule,  and  seemed  to  think  that  the  parties        ' 
had,  by  referring  the  question  of  law,  authorised  him  to  decide 
as  he  had  done  (n)  . 

Where  the  submission  respecting  several  actions  authorised  Clause 
the  arbitrators  "  to  discontinue  or  order  the  determination  of 
the  actions,  or  to  make  or  give  any  orders,  or  regulations,  or 
directions,  which  they  shall  think  proper  as  to  the  time  and 
terms  of  such  discontinuance,  or  any  other  matter  or  thing 
in  anywise  relating  to  the  said  several  actions,"  Coleridge,  J., 
seemed  to  be  of  opinion  that  these  powers  were  large  enough 
to  justify  the  arbitrators  in  ordering  judgment  to  be 
entered  (o). 

A  judge's  order  empowered  the  arbitrator  "  to  order  that  Award  not 
final  judgment,  or  judgment  as  in  case  of  a  nonsuit,  be  signed  ^^.  ^1Dg 
in  this  action  by  the  plaintiff  or  defendants,  as  the  case  may  judgment. 
be,  or  in  such  manner,  or  upon  such   terms  as  may  be 
decided,"  by  his  certificate  :  he  by  that  document  directed 
that  final  judgment   should  be  signed  for  the  defendants. 
This  was  held  sufficient,  though  it  did  not  specify  the  kind 
of  judgment  (p  ). 

Previous  to  a  decision  in  the  Common  Pleas,  an  arbitrator,  Whether 
acting  under  an  old  order  of  Nisi  Prius  on  the  usual  terms  awardljud 
referring  a  cause  and  all  matters  in  difference,  might  have  Centrum 
felt  himself  warranted  in  supposing  that  after  deciding  in  veredicto. 
favour  of  the  defendant  the  issue  raised  on  a  plea,  he  was  at 
liberty  to  entertain  a  question  as  to  the  sufficiency  of  such  a 
plea  as  a  defence  to  the  action. 

For  though  there  is  no  actual  decision  in  the   Queen's  Awarding 
Bench  on  the  point,  the  opinion  of  that  court,  as  gathered  o^tante*  n 
from  the  cases,  seems  to  be,  —  that  the  arbitrator  had  autho-  veredicto. 
rity  to  decide  in  effect  whether  the  plaintiff  were  entitled  to 
judgment  non  obstante  veredicto,  and  if  the  question  were 
raised  by  the  pleadings,  and  brought  before  the  arbitrator  by 
the  parties,  that  the  latter  ought  to  decide  it  in  his  award, 
and  to  assess  damages  to  the  plaintiff  in  case  he  determined 
the  plea  to  be  insufficient  in  law  to  bar  the  action  (<?). 


(n) 

N.3. 


(n)  Mathow  v.  Davis,  1  Dowl.  (p}  Smith  v.  Eeece,  6  D.  &  L. 

~   679.  520. 

(<>}  Jonos  v.  Powell,  6  Dowl.  (?)  Alien  v.  Lowe,  4  Q.  B.  66. 
483. 
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Thus  where  the  plaintiff  declared  in  case,  alleging  that  he 
was  entitled  to  the  reversion  in  a  close,  that  a  person  named 
Hearn  had  wrongfully  erected  incumbrances  thereon,  and 
that  the  defendant  wrongfully  kept  and  continued  them  ;  and 
the  defendant  pleaded  not  guilty,  and  secondly  that  Hearn 
did  not  erect  the  incumbrances  ;  and  the  arbitrator  awarded 
that  the  verdict  should  stand  for  the  plaintiff  on  the  first 
issue,  but  without  damages,  and  that  the  verdict  should  be 
entered  for  the  defendant  on  the  second  issue;  the  court 
expressed  an  opinion  that  the  award  was  defective  for  not 
giving  damages  on  the  first  issue  for  the  plaintiff,  which  the 
arbitrator,  they  said,  ought  to  have  done,  as  the  issue  on  the 
second  plea  was  immaterial,  and  ought  to  have  been  disre- 
garded by  him  (r). 

A  statement  of  Patteson,  J.,  in  one  of  the  cases  just  cited, 
that  the  Court  of  Queen's  Bench  would  not  set  aside  an 
award  for  not  determining  a  question  as  to  the  validity  of  the 
pleadings,  unless  the  point  as  to  the  plaintiff's  right  to  judg- 
ment non  obstante  veredicto  were  raised  before  the  arbitrator, 
assumes  that  it  was  the  duty  of  the  arbitrator  to  have  decided 
the  question  (s), 

On  motions  by  plaintiffs  for  leave  to  enter  judgment  non 
obstante  veredicto,  after  the  award  made,  the  courts  on  several 
occasions  have  refused  the  applications,  on  the  ground  that 
the  arbitrator  had  the  same  power  which  the  court  would 
have  had  in  the  matter,  and  that  his  award  put  an  end  to  the 
proceedings  (t). 

Where  three  pleas  were  pleaded  in  bar  to  a  declaration  in 
trespass  containing  only  one  count,  and  issues  were  joined 
on  them,  the  arbitrator,  having  directed  a  verdict  for  the 
plaintiff  on  the  first  two  issues,  and  for  the  defendant  on  the 
third,  added,  that  if  there  had  not  been  the  third  issue  he 
should  have  awarded  a  shilling  damages  to  the  plaintiff  on 
the  other  issues :  the  court  held  it  not  competent  for  the 
plaintiff  to  move  for  judgment  non  obstante  veredicto  on  the 
third  issue  («•). 

The   Court  of  Common  Pleas,  however,  held  that   on  a 


(r)  Grenfell  v.  Edgcombe,  7  Q. 
B.  661. 

(s)  Allen  v.  Lowe,  4  Q.  B.  66. 

(*)  See  P.  II.  ch.  2,  s.  1,  p.  126, 
as  to  whether  issues  in  law  are 


referred    on  the  reference  of    a 
cause. 

(u)  Steeple  v.  Bonsall,  4  A.  & 
E.  950  ;  Britt  v.  Pashley,  16  L.  J. 
Ex.  240,  S.  C.  1  Ex.  E.  64. 
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reference  of  a  cause  and  all  matters  in  difference  by  order  of      PART  II. 
Nisi  Prius,  an  arbitrator  could  not,  without  special  power, 


decide  on  a  question  as  to  the  plaintiff's  right  to  judgment  §ow*;r  *°  , 
non  obstante  veredicto,  on  the  ground  that  the  question  was  right  to 
not  a  matter  in  difference  at  the  time  of  the  reference  (#).        n^obstante 

It  is   to  be  noticed  that  neither  Allen  v.  Loice(y),   nor  veredicto. 
Grenfell  v.  Edgcombe(z),  were  cited  before  the  court  in  this 
case. 

More  recently  the  Court  of  Exchequer  expressly  decided 
that  an  arbitrator  had  no  power  to  award  judgment  non 
obstante  veredicto,  unless  the  terms  of  the  submission  directly 
empowered  him  to  dispose  of  questions  on  the  validity  of  the 
pleadings  (a). 

An  arbitrator,  who  was  bound  to  state  points  of  law  at  the  Raising  point 


request  of  either  party,  was  requested  to  raise  on  the  face  ^fght  on  face 


of  his  award  the  question  as  to  the  validity  of  a  custom  set  of  award. 
forth  in  a  plea,  and  if  the  custom  were  bad,  whether  the 
plaintiff  was  not  entitled  to  judgment  non  obstante  veredicto  ; 
the  award  was  held  sufficiently  final,  which  raised  the  points 
for  the  opinion  of  the  court,  though  the  arbitrator  did  not 
express  any  positive  determination  of  his  own  respecting 
them  (b). 

As  an  arbitrator  could  not  direct  judgment  to  be  entered,  No  power  to 
so  it  was  equally  beyond  his  authority  to  direct  the  judgment 
to  be  arrested,  even  where  on  the  reference  an  objection  was 
taken  to  the  validity  of  the  declaration,  and  he  was  requested 
to  direct  an  arrest  of  the  judgment  in  the  cause  (c). 

ii.  Power  to  direct  judgment  since  the  Judicature  Acts.']  —  Power  of 
Before  the   Judicature  Acts,  the  party  in  whose  favour  a 


verdict  was  given,  either  by  the  finding  of  a  jury  or  of  an  ment  since  the 

arbitrator,  could  sign  judgment  without  coming  to  the  court  Acts. 

for  any  permission  to  do  so.     But  the  Judicature  Acts  and 

the  rules  thereunder  have  ordered  that  before  the  entering 

any  judgment  after  verdict  a  direction  must  be  obtained  from 

the  court  or  judge.    Order  XXXYI.  rr.  50,  52  (a),  and  55  (c) 


(z)  Toby  v.  Lovibond,  5  C.  B.  417. 

770.  (b)  Bradbee  v.  Christ's  Hospital, 

y)  4  Q.  B.  66.  4  M.  &  G.  714. 
z)  7  Q.  B.  661.  (c)  Angus  v.  Bedford,  11  M.  & 

<t)  Linegar  v.  Pearco,   9  Ex.  W.  69,  S.  C.  2  Dowl.  N.  S.  73 j. 
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now  give  powers  to  arbitrators,  official  and  special  referees,  to 
direct  a  judgment  to  be  entered  for  any  or  either  party  as  a 
judge  of  the  High  Court. 

If  the  arbitrators  or  referees  abstain  from  directing  a 
judgment,  Order  XL.  rr.  2  and  6  (a)  empowers  the  parties 
to  move  for  judgment,  and  rules  6  and  6  (a)  to  move  to  set 
aside  the  judgment  directed  by  the  arbitrator. 

An  official  referee  before  these  orders  had  no  power  to 
direct  judgment  (though  the  rules  under  Order  XL.  (1875) 
assumed  that  he  had  the  power)  (d). 


SECTION  YI. 
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OF  AWARDING  ON  AN  ACTION  IN  EQUITY. 

An  award  that  a  suit  in  Chancery  should  be  dismissed  was 
held  a  sufficiently  final  determination  of  the  suit,  for  it  in- 
tended a  substantial  dismissal  and  perpetual  cessation  of  the 
suit,  and  was  a  conclusive  decision  of  the  rights  of  the  parties 
with  respect  to  all  matters  which  were  the  subject  of  the  suit  (?). 
Where  a  Chancery  suit,  in  which  the  plaintiffs  prayed  to  be 
decreed  entitled  to  a  sum  of  money  which  the  defendant 
claimed  as  a  gift,  was  referred  with  all  matters  in  difference, 
the  award  ordering  the  bill  to  be  dismissed,  and  each  party 
to  pay  his  own  costs,  was  held  to  be  a  sufficient  decision  of 
the  suit,  and  also  of  the  title  of  the  defendant  to  the  sum  of 
money  the  subject  of  it  (/). 

If  on  the  reference  of  an  action  in  equity  to  rescind  an 
agreement,  it  be  referred  to  the  arbitrator  to  determine 
whether  the  agreement  should  be  rescinded  and  the  suit  put 
an  end  to,  and  the  arbitrator  award  that  the  agreement  shall 
be  rescinded,  and  that  each  party  shall  pay  his  own  costs, 
this,  it  seems,  is  a  sufficient  determination  of  the  suit  (g). 


(d)  Longman    v.    East,    3    C. 
P.   D.    142.      See   also   Lloyd  v. 
Lewis,  2  Ex.  D.  7,  S.  C.  46  L.  J. 
Ex.  81. 

(e)  Knight  v.  Burton,  1  Salk.  75. 


(/)  Pearse  v.  Pearse,  9  B.  &  C. 
484. 

(g]  Tribe  v .  Upperton,  In  re,  3 
A.  &  E.  295. 
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When  an  arbitrator  was  appointed  by  an  order  of  Chancery      PAET  II. 
made  in  a  suit  to  take  the  accounts  as  the  master,  he,  being 


merely  substituted  for  the  master,  was  bound  to  make  an 

*   .  arbitrator 

award  like  a  master's  report,  and  it  would  have  been  open  to  when  only  as 
similar  exceptions.  It  would  not,  therefore,  in  such  a  case,  it 
is  apprehended,  have  been  sufficient  for  him  to  state  a  general 
balance  only,  but  he  ought,  it  seems,  like  the  master,  to  have 
set  forth  a  schedule  of  the  items  of  the  separate  accounts, 
showing  which  he  allowed  and  which  he  disallowed,  and  to 
state  a  balance  of  each  account  (h}. 


SECTION  VII. 

DUTY   OF    REFEREE    UNDER   ARBITRATION   ACT,    1889. 

It  has  been  thought  convenient  to  note  in  this  section  PAET  II. 

some  points  of  practice  relating  to  the  reports  of  referees  CH'  TI'  s'    ' 
and  proceedings  connected  therewith. 

By  the  Arbitration  Act,  1889,  sect.  13  (1)  (set  out  ante,  Arbitration 

Act    1889 

p.  87),  the  court  or  a  judge  are  empowered  to  refer  "any  Reference  to 
question   arising   in  any  cause  (*')  or  matter  "  for  inquiry  or  reP°rt- 
report  to  any  official  or  special  referee. 

Sub-section  (2)  is  as  follows  : — 

"  The  report   of   an  official    or  special  referee  may  be  ^fP01"*, 
adopted  wholly  or  partially  by  the  court  or  a  judge,  and  if  wholly  or 
so  adopted  may  be  enforced  as  a  judgment  or  order  to  the  par 
same  effect." 

It  was  held  that  when  any  question  arising  in  a  cause  Duty  of 
was  referred  to  an   official  referee  under  the  similar   sec-  reporting, 
tion  to  this,  namely,  sect.  56  of   the  Judicature  Act,  1873, 
the  referee  was  not  to  dispose  of  the  action,  nor,  according 
to  Bramwell,  L.  J.,  to  determine  any  matter  in  issue  between 
the  parties,  but  to  examine  and  report  upon  the  disputed 
facts  for  the  assistance  of  the  court ;  and  per  Brett,  L.  J.,  that 
his  report  stood  in  much  the  same  position  as  the  report  on  a 
reference  to  chambers  under  the  old  practice  of  Chancery  (A-). 

(h)  Dick    v.   Milligan,   2  Vcs.      D.  555 ;  ante,  p.  89. 
Jr.  23  ;  4  Bro.  C.  C.  117,  536.  (/.•)  Longman  v.  East,  and  Pon- 

(t)  See  Weed  v.  Ward,  40  Ch.      tifux  v.  Severn,  3  C.  P.  D.  142. 
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And  when  the  court  directed  the  accounts  between  the 
plaintiff  and  defendant  to  he  taken  before  an  official  referee 
under  section  56,  that  officer  ought  not  to  have  confined  him- 
self to  stating  the  amount  due  to  either  party  as  the  result 
on  the  balance  of  the  matters,  but  should  set  out  the  items 
of  the  accounts  (/) . 

When  the  official  referee  has  taken  the  accounts  in  an 
administration  action  in  a  very  reasonable  manner  under 
the  circumstances,  it  is  no  objection  to  his  report  that  he  has 
not  had  them  vouched  in  the  strict  way  usual  before  a  chief 
clerk  in  chambers  (m). 

With  the  view  of  making  his  report,  the  referee  may  hold 
a  judicial  inquiry  and  take  evidence  (n). 

By  Order  XXXVI.  r.  53,  E.  S.  C.  1883— 

"  Whenever  a  report  shall  be  made  by  a  referee,  he  shall, 
on  the  same  day,  cause  notice  thereof  to  be  given  to  all  the 
parties  to  the  trial  or  the  reference  before  him,  by  prepaid 
post  letter  directed  to  the  address  for  service  of  each  party, 
who  shall,  in  due  course  of  post,  be  deemed  to  have  notice  of 
such  report." 

Rule  54  of  Order  XXXYI.,  as  amended  by  r.  55  (a)  of  the 
same  Order,  reads  thus — 

"  Where,  under  sect.  13  of  the  Arbitration  Act,  1889,  the 
report  of  the  referee  has  been  made  in  a  cause  or  matter, 
the  further  consideration  of  which  has  been  adjourned,  it 
shall  be  lawful  for  any  party,  on  the  hearing  of  such  further 
consideration,  without  notice  of  motion  or  summons,  to 
apply  to  the  court  or  judge  to  adopt  the  report,  or  without 
leave  of  the  court  or  a  judge  to  give  not  less  than  four  days' 
notice  of  motion,  to  come  on  with  the  further  consideration, 
to  vary  the  report,  or  to  remit  the  cause  or  matter,  or  any 
part  thereof,  for  rehearing  or  further  consideration  to  the 
same  or  any  other  referee." 

And  r.  55  of  the  same  Order  as  amended  is  as  follows — 

"  Where,  under  sect.  13  of  the  Arbitration  Act,  1889,  the 
report  of  the  referee  has  been  made  in  a  cause  or  matter 


(1)  Burrard  v.  Calisher,  51  L.  J. 
Ch.  223.  See  Birmingham  Cor- 
poration v.  Allen,  6  Ch.  D.  284. 
As  to  old  practice,  see  Deacon  v . 
Dolby,  30  W.  E.  317;  Sykes  v. 
Brook,  50  L.  J.  Ch.  744;  Wood 


v.  Barnicott,  W.  N".  (1878)  25; 
Graves  v.  Taylor,  27  W.  E.  412. 

(m)  Turpin  v.  Pain,  62  L.  T. 
754 ;  59  L.  J.  Ch.  803. 

(n)  Wenloek  (Baroness)  v.Eiver 
Dee  Co.,  19  Q.  B.  D.  155. 
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the  further  consideration  of  which  has  not  been  adiourned,      PAST!!. 

CH    VI    8    7 

it  shall  be  lawful  for  any  party  by  an  eight  days'  notice  of  — 
motion  to  apply  to  the  court  to  adopt  and  carry  into  effect 
the  report  of  the  referee,  or  to  vary  the  report,  or  to  remit 
the   cause  or  matter  or  a  ay  part  thereof  for  rehearing  or 
further  consideration  to  the  same  or  any  other  referee." 

Under  sect.  56  of  the  Judicature  Act  and  this  rule  "  the  Court, 
court "  alone  has  power  to   deal  with   the   report,  and  it 
was  doubtful  if  "  court  "  for  this  purpose  included  judge  (o). 
It  is  now  expressly  provided  that  the  report  "may  be  adopted  Court  or 
wholly  or  partially  by  the  court  or  a  judge." 

By   Order  XXXVI.  r.   55  c   (1889),  rules   48   to  55  of  Rules  to 
Order  XXXVI.,  and  rule  55  b,  apply  where  any  cause  or  arbitrator, 
matter,  or  any  question  or  issue  of  fact  therein,  is  referred  to 
an  officer  of  the  court  or  to  a  special  referee  or  arbitrator. 

A  motion,  under  Order  XL.  r.  7,  for  judgment  dismissing 
the  action  was  held  to  be  rightly  made  when  the  referee  had 
reported  against  the  plaintiff  (/>). 

In  a  recent  case  of  a  reference  to  a  special  referee  under 
sect.  56  of  the  Judicature  Act  to  report  as  to  amount  of 
damages,  the  referee  was  called  upon  to  answer  interrogatories 
by  both  parties,  and  to  make  a  second  report,  in  writing, 
to  the  judge.  He  was  further  called  upon  in  the  Court  of  Expknati  >n 
Appeal  to  give  a  verbal  explanation  respecting  the  grounds  y  1( 
of  his  findings,  and  ultimately  the  matter  was  remitted  to 
him  with  directions  from  the  court  for  a  further  report  (q). 
If  the  referee  is  required  to  answer  any  question  on  his 
report,  it  is  stated  that,  as  he  is  in  a  quasi- judicial  position, 
ho  need  not  be  sworn  (;•). 

When  the  reference  was  under  sect.  57  of  the  Judicature  Reference  for 
Act,  1873,  the  referee  was  not  merely  to  report,  but  to  try  and  *! 
determine  the  questions  and  issues  of  fact  and  questions  of  Acts. 
account  referred  to  him.      He  should  not    have  set  forth 
the  evidence,  nor  stated  his  reasons,  but  should  have  found 
separately  on  each  issue,  so  that  the  court  might  give  the 
proper  judgment  on  the  findings  (.s) ;  and  the  proper  course 

(o)  Cookev.  Newcastle,  &c.  Co.,  (/•)  Brodio   r.  Saillurd,  W.   N. 

10  U.  15.  D.  332.  (1870)  116. 

(/>)   L;u  kin    f.    Lloyd,    W.   N.  (a)  Miller  v,  Tilling,  51  L.   J. 

(1SJH)  71.  Ch.  D.  481,  C.  A.;  Longman  r. 

(v)  Rust   v.   Victoria   Graving  East,  3  C.  P.  D.  142. 
Dock  Co.,  36  Ch.  D.  113. 

U.  B  u 
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was  for  the  party  interested  to  move  for  judgment  (t).  Under 
this  section  it  was  not  intended  that  mixed  questions  of  fact 
and  law  should  be  decided  by  the  official  referee  (»).  Only 
questions  of  fact  could  be  referred  compulsorily,  and  not  the 
whole  action  (#). 

Now,  however,  by  sect.  14  of  the  Arbitration  Act,  1889  (y), 
which  is  set  out  p.  87,  and  substituted  practically  for 
sect.  57  of  the  Judicature  Act,  1873,  now  repealed,  the  whole 
cause  can  be  referred  whenever  the  court  can  compel  a 
reference. 

The  Arbitration  Act,  1889,  s.  15  (2),  dealing  with  refer- 
ences under  an  order  of  court,  or  of  a  judge,  provides  that  the 
report  or  award  of  any  official  or  special  referee  or  arbitrator 
shall  be  equivalent  to  the  verdict  of  a  jury. 

This  does  not  mean  that  an  award  of  an  arbitrator 
appointed  voluntarily  may  be  set  aside  on  the  same  grounds 
that  a  verdict  may  be,  but  the  expression  refers  rather  to  the 
mode  of  enforcement.  The  court,  therefore,  on  a  motion  to 
set  aside  the  award,  will  not  investigate  the  evidence  afresh 
to  see  whether  the  arbitrator's  decision  on  a  voluntary  refer- 
ence is  according  to  law  (z) . 

Moreover,  the  award  of  an  official  referee,  though  stated  to 
be  equivalent  to  the  verdict  of  a  jury,  is  not  so  for  the  pur- 
poses of  appeal  under  "  Finlay's  Act "  (52  &  53  Viet.  c.  44, 
s.  5),  which  provides  that  appeals  in  cases  tried  by  a  jury  shall 
go  to  the  Court  of  Appeal  (a). 

If  the  referee  feels  a  difficulty  as  to  the  making  his  report, 
Ord.  XXXVI.  r.  52,  enables  him  to  submit  any  question  for 
the  decision  of  the  court.  The  same  rule  enables  the  court, 
when  the  report  is  made,  if  they  feel  any  difficulty,  to  require 
explanations  or  reasons  from  the  referee.  These  are  as  likely 
to  be  required  when  no  preliminary  questions  are  raised  as 
when  they  are.  In  such  a  case  the  court  may,  on  motion  by 
either  party,  require  explanations  from  the  referee,  and  may 
remit  the  matter  to  the  same  or  any  other  referee,  or  may 


(*)  Munro  v.  Kendall,  W.  N. 
(1878)  41  ;  Walker  v.  Bunkell,  22 
Oh.  D.  ^22 ;  Cooke  v.  Newcastle, 
&c.  Co.,  10  Q.  B.  D.  332. 

(?«)  Cardinall  v.  Cardinall,  25 
Ch.  D.  772. 

(x)  Dawes  v.  Fountain,  3  T.  L. 
E,  347. 


(T/)  52  &  53  Yict.  c.  49. 

(z)  Darlington  Wagon,  &c.  Co. 
v.  Harding,  (1891)  1  Q.  B.  245, 
S.  C.  7  T.  L.  E.  20  and  106 ;  S.  C. 
39  W.  E.  167. 

(a)  Glasbrookv.  Owen,  7  Times 
L.  E.  62  ;  Gower  v.  Tobitt,  W.  N. 
(1891)  6. 
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decide  the  question  referred  on  the  evidence  taken  before  the      PAST  II. 
referee  with  or  without  additional  evidence.     The  latter  part        '  YI'  s'  '' 
of  the  rule  does  not  deal  with  a  difficulty  felt  by  the  referee, 
but  by  the  court  (b} . 

Where  the  referee  or  arbitrator  has  the  cause  referred  to  Referee  may 
him,  he  may  direct  judgment   to   be   entered  under   Ord.  ment. Ju 
XXXYI.  r.  50 ;  and  he  has  the  same  discretion  as  to  costs 
as  the  court  or  judge.     (Ord.  XXXVI.  rr.  55  (b)  and  (c).) 

When  the  referee  or  arbitrator  abstains  from  directing  Motion -when 
judgment,  either  party  may  move  for  judgment.     (Ord.  XL.  abstains, 
rr.  2  and  6  (a).) 

An  appeal  from  the  official  referee's  report  may  be  made  Time  for 
under  Ord.  XXXVI.  r.  52,  at  any  time  before  judgment  (c} ;  ^S^"" 
and  on  an  application  under  this  rule  the  Divisional  Court  referee, 
can  set  aside  a  judgment  entered  for  one  party  by  direction  Reversing 
of  the  referee,  and  enter  judgment  for  the  other  when  they  JU 
differ  from  the  referee  on  the  findings  (r/). 

In  the  Chancery  Division  an  appeal  against  the  findings  of  Chancery 
a  referee  and  the  judgment  entered  thereon  is  to  the  Court 
of  Appeal,  and  not  to  the  court  of  first  instance  (c). 

A  power  of  appeal  in  compulsory  references  is  expressly  Appeal 
provided  in  Ord.  LIX.  r.  3,  which  says  that  any  party  to  a  ^ade  o^com- 
compulsory  reference  may  appeal  upon  any  question  of  law,  pulsory  refer- 
and  that  the  Divisional  Court — to  whom  the  appeal  must  be 
made — may  set  aside  the  award  on  any  ground  on  which  the 
court  might  set  aside  the  verdict  of  a  jury.     It  is  open  to 
appeal,  therefore,  whether  improper  evidence  has  been  received 
by  the  official  referee,  or  whether,  in  considering  the  facts,  he 
has,  so  to  speak,  misdirected  himself  (/).     In  other  words, 
the  decision  of  an  official  referee  is  subject  to  the  same  rules 
as  to  appeal  as  the  decision  of  a  judge  trying  a  case  without 
a  jury  (y) ;  and  the  court  can  set  aside  the  finding  of  the 
official  referee  if  they  consider  that  the  finding  is  against  the 
evidence. 

(70  Dyko  v.  Canncll,  11  Q.  B.  J.  Q.  B.  D.  561. 
D.  182.  (e)  Serlo  v.  Fardell,  44  Ch.  D. 

(c)  Dyke  v.  Cannoll,   11  Q.  B.  299;  Bannister  v.  Macdonuld,  W. 
D.    180;    discussing   Sullivan  v.  N.  (1890)  50. 

Rivington,  28  W.  R.  372;   Bed-  (/)  Longman  v.  East,  3  C.  1'. 

borough  v.  Army  and  Navy  Hotel,  D.  142. 

u;>  L.J.  Ch.  (558.  ((/)  Per  Lord  Eshcr,  M.  R.,  in. 

(d)  Clark  v.  Sonncnschein,  25  Clark  v.  Sonnenschein,  25  Q.  B. 
Q.  B.  D.  22G  and  464,  S.  C.  59  L.  D.  464. 


372 


HOW  TO  AWARD  ON  A  CAUSE. 


PAET  II. 

en.  vi.  s.  7. 


Motion  to  set 
aside  judg- 
ment as 
wrongly 
entered. 


Case  remitted 
after  judg- 
ment. 


Appeal 
against  order 
by  referee. 

Referee  re- 
fusing to 
allo  w  defence. 

Referee 
refusing  to 
adjourn. 


On  a  motion  to  set  aside  or  vary  the  judgment  in  a  case 
tried  by  an  official  referee,  on  the  ground  that  the  decision 
was  against  the  evidence,  it  was  said,  in  the  Queen's  Bench 
Division,  that  the  counsel  for  a  party  could  not  move  on  his 
own  statement  of  what  happened,  hut  must  produce  an 
affidavit  or  some  other  evidence  of  what  took  place  at  the 
trial  (//). 

It  may  be  advisable  to  procure  a  copy  of  the  referee's  notes, 
if  possible. 

When  the  referee  or  arbitrator  has  directed  any  judg- 
ment to  be  entered,  any  party  may  move  to  set  it  aside 
on  the  ground  that,  upon  the  findings  as  entered,  the  judg- 
ment so  directed  is  wrong :  Provided  that  in  the  Queen's 
Bench  Division  such  motion  shall  be  made  to  a  Divisional 
Court.  (Ord.  XL.  rr.  6  and  6  (a)  1883.) 

A  case  in  which  the  official  referee  made  a  statement  as  to 
the  basis  on  which  he  had  assessed  damages  for  failure  to 
repair,  which  basis  was  held  to  be  wrong,  was  treated  as 
coming  within  this  rule,  and  the  Court  of  Appeal  affirmed  the 
order  of  the  Queen's  Bench  Division,  remitting  the  case  to 
the  referee  after  judgment  entered  («'). 

On  one  occasion  an  appeal  from  a  decision  of  an  official 
referee,  who  was  held  to  have  power  to  add  a  third  party, 
refusing  to  allow  such  third  party  to  put  in  a  defence  in  the 
action,  was  heard  by  the  Divisional  Court  (k).  But  where  a 
referee  had  refused  to  adjourn  the  hearing,  the  court  intimated 
that  the  matter  should  be  dealt  with  by  the  judge  in 
chambers  (/). 


(A)  Stubbs  v.  Boyle,  2  Q.  B.  D. 
124,  S.  C.  46  L.  J.  Q.  B.  136. 

(f)  Proudfoot  v.  Hart,  25  Q.  B. 
D.  42. 


(A.-)  Byrne  v.  Brown,  37  W.  E. 
592,  S.  0.  22  Q.  B.  D.  657. 
(?)  Kichard  v.  Talbot,  38  W.  E. 

478. 
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CHAPTER  VII. 

THE  DUTY  OF  THE  ARBITRATOR  IN  AWARDING  AS 
TO  COSTS. 

As  the  question  of  costs  necessarily  arises  on  every  reference,      PABT  II. 
it  has  been  thought  fit  to  devote  a  separate  chapter  to  the 


consideration  of  the  duty  of  the  arbitrator  in  respect  of  costs  Sc°Pe  ?nd, 
J  contents  of 

under  the  various  forms  of  submissions.  the  seventh 

The  first  section  points  out  what  power  he  has  over  costs,  c  ap  er' 
and  how  he  may  exercise  it,  and  the  effect  of  awarding  pay- 
ment of  the  costs  of  the  cause. 

The  second  section  considers  what  are  the  arbitrator's 
powers  and  duty,  when  costs  abide  the  event  of  the  award  ; 
and  examines  what  event  of  the  award  is  meant  in  respective 
instances,  whether  the  separate  event  of  the  award  as  to  a 
particular  matter,  or  the  general  event  of  the  whole  award. 

Section  three  shows  the  convenience  of  giving  the  arbi- 
trator power  to  certify  for  costs,  and  specifies  the  proper  mode 
of  executing  such  a  power. 


SECTION  I. 
OF  THE  ARBITRATOR'S  POWER  AND  DUTY  IN  AWARDING  COSTS. 

i.   What  are  costs  of  the  cause,  reference,   and  aic<tnl.~\ —      PART  II. 
It  may  be  of  use  to  note  the  distinction  between  costs  of  the 


cause,  costs  of  the  reference,  and  costs  of  the  award.  What  costs 

7  are  costs  in 

And  first  as  to  costs  of  the  cause.     When  an  award,  and  the  cause, 
not  merely  a  certificate,  is  to  bo  made,  the  costs  of  the  cause 
comprise  the  costs  incurred  in  the  cause  up  to  the  time  of  the 
submission,  the  costs  of  the  order  of  reference,  and  of  making 
it  a  rule  of  court,  and  the  costs  of  ulterior  proceedings  in  the 
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cause,  if  any,  after  the  award  (a).  It  includes,  also,  the 
costs  of  witnesses  present  at  the  trial  ready  to  be  examined, 
but  not  the  costs  of  a  witness  who  was  subpoenaed,  but  who 
did  not  arrive  until  after  the  cause  was  referred,  though  he 
was  examined  the  same  day  before  the  arbitrator  (b).  "When 
the  arbitrator  has  only  to  make  a  certificate,  or  an  award  in 
the  nature  of  a  certificate,  it  will  be  seen  a  little  further  on 
that  the  costs  of  the  reference  are  considered  costs  of  the  cause. 

If  a  verdict  be  taken  by  consent,  subject  to  a  special  case 
to  be  stated  by  A.  B.,  who,  in  the  event  of  the  court  deciding 
in  favour  of  the  plaintiff,  is  empowered  to  direct  for  what 
amount  the  verdict  is  to  be  entered,  and  to  whom  the  action 
and  all  matters  in  difference,  subject  to  the  special  case,  are 
referred,  all  costs  up  to  the  judgment  of  the  court  on  the 
special  case  are  costs  in  the  action  (c) . 

Next,  as  to  the  cost  of  the  reference.  Ordinarily,  the 
expense  incurred  by  the  parties  of  the  whole  inquiry  before 
the  arbitrator,  whether  with  respect  to  the  matters  in  the 
cause  or  the  matters  out  of  it,  are  costs  of  the  reference. 
They  are  taxed  usually  as  between  party  and  party  (cf). 
They  include  the  costs  of  witnesses  and  the  costs  of  a 
brief  in  the  cause  referred,  prepared  after  the  reference  for 
the  purposes  of  the  arbitration.  This  is  the  case  even  if 
the  arbitrator  expressly  find  that  there  are  no  matters  in 
difference  except  in  the  cause  (e).  But  if  the  arbitrator  has 
to  make  a  certificate,  as  he  is  merely  substituted  for  the  jury 
out  of  court,  and  there  is  no  award,  and  nothing  but  the 
verdict,  all  the  costs  of  arriving  at  that  verdict,  which  there- 
fore necessarily  include  the  costs  of  the  proceedings  before 
the  arbitrator,  are  costs  in  the  cause  (/). 

Where  on  an  action  being  stayed,  as  being  contrary  to  an 
agreement  to  refer,  the  parties  then  prepared  and  executed 
a  further  submission,  under  which  the  arbitration  took 
place,  it  was  held  that  the  costs  of  and  incidental  to  the 
further  submission  were  part  of  the  costs  of  the  reference  (^7). 


(a)  Ex  relatione  of  a  Master. 
See  Goodall  v.  Kay,  4  Dowl.  1. 

(6)  Fryer  v.  Sturt,  24  L.  J.  C. 
P.  154. 

(c)  Edwards     v.     The     Great 
Western  Kail.  Co.,  12  C.  B.  419. 

(d)  Eccles  v.  Blackburn,  30  L. 
J.  Ex.  358. 


(e)  Brown  v.  Nelson,  13  M.  & 
"W.  397  ;  Utting  v.  Evans,  M'Lel. 
12. 

(/)  Brown  v.  Nelson,  13  M.  & 
"W.  397  ;  Mackintosh  v.  Blyth,  1 
Bing.  269 ;  Deere  v.  Kirkhouse, 
20  L.  J.  Q.  B.  195. 

(#)  Autothreptic,  &c.  Co.,  In  re, 
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The  costs  of  an  accountant  employed  by  the  arbitrator,  by      PAUT  II. 
consent  of  parties,  to  examine  the  defendant's  book,  and  of 


the  attendance  of  the  plaintiff's  solicitor  with  the  accountant,  Accountiint- 
may  be  costs  of  the  reference  (/<•). 

The  costs  of  the  award  are  the  amount  of  the  arbitrator's  What  costs  of 
charges,  which  are  usually  paid  to  him  when  the  award  is  a 
taken  up.     As  between  the  parties,  if  the  arbitrator's  demand 
be  excessive,  the  costs  of  the  award  are  such  amount  only  as 
on  taxation  the  master  deems  the  arbitrator  entitled  to  have 
claimed  (I).      In  general  the  master  passes  the  arbitrator's 
charges  without  question,  especially  if  he  be  a  barrister.     In  Arbitrator's 
Smith  v.  Troup  (*),  "Wilde,  0.  J.,  said,  "  The  master  has  no  char°es- 
control  over  the  arbitrator's  charge."     Even  in  the  case  of  a 
lay  arbitrator,  the  practice  in  the   Court  of  Queen's  Bench 
used  to  be  not  to  review  the  charges  without  a  judge's  order, 
giving  the  master  liberty  to  do  so  (/).     Such  an  order  is  not 
now  required,  and  the  masters  in  all  the  courts  do,  with  the 
approval  of  the  courts,  of  their  own  authority,  inquire  into 
the  propriety  of  arbitrators'  charges  when  a  serious  objection 
is  made  to  them  (w) . 

It  was  said  that  there  was  no  particular  scale  of  fees  Scale, 
allowed  for  Queen's  counsel  when  acting  as  arbitrators  (n)  ; 
but  ten  guineas  a  day  seems  the  sum  usually  allowed  by 
the  masters  (o). 

Now   by    sect.    15    (3)    of    the    Arbitration  Act,    1889,  Under 

,  j,          •,     ,  •   i          j>  Arbitration 

where   any  matter  is   referred  to   any  special    referee    or  Act,  1889> 
arbitrator  under  an  order,  his  remuneration  shall  be  deter- 
mined by  the  court  or  judge. 

When  an  award  is  made  by  an  umpire  on  the  disagree-  Costs  of  um- 
ment  of  the  arbitrators,  or  on  their  failing  to  award,  ho  is  p 
entitled  to  charge  the  fees  due  to  the  arbitrators  as  part  of 
the  costs  of  the  umpirage  (/>).     If  the  umpire  fails  to  charge 

21  Q.  B.  D.  182,  S.  C.  57  L.  J.  (»j)  See  Webb  v.  Wyatt,  3  Jur. 

Q.  B.  D.  488.  N.  S.  496 ;  Barnes  v.  Hayward,  1 

(h)  Hawkins  v.  Rigby,  29  L.  J.  II.  &  N.  742.  See  note  (HI)  ;  Wost- 

('.  1'.  228,  S.  C.  8  C.  B.  N.  S.  271.  wood,  &c.  v.  Capo  of  Good  Hope, 

(t)  Brazier  v.  Bryant,  2  Dowl.  2  T.  L.  11.  667. 

600.  (H)  Sinclair    v.   Great  Eastern 

(A)  7  C.  B.  p.  762.  Rail.  Co.,  39  L.  J.  C.  P.  165,  S.  C. 

(1}  Ex  relationo  of  a  Master  of  L.  R.  5  C.  P.  135. 

tho    Court    of     Queen's    Bench;  (o)  Wostwood,   &c.  r.  Capo  of 

Tlmll-ill   /•.    Fiinshawo,   19  L.  J.  Good  Hope,  2  T.  L.  R.  liiiT. 

Q.  B.  334  ;  Fitzgerald  v.  Graves,  ( ;<)  Ellison  v.  Ackroyd,  20  L.  J. 

5  Taunt.  341.  Q.  B.  193. 
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PAET  II. 
CH.  vii.  s.  1. 


When  costs  of 
reference  costs 
of  cause. 


Compulsory 
reference. 


Costs  of  show- 
ing cause 
against  rule  to 
set  aside 
award. 


them,  the  party  who  has  paid  the  arbitrator's  fees  will  he 
entitled  to  have  the  amount  allowed  him  among  the  other 
costs  of  the  reference  (q). 

Under  some  circumstances,  as  has  before  been  stated,  the 
costs  of  the  reference  have  been  considered  costs  in  the  cause, 
even  when  there  has  been  an  award  made.  A  plaintiff  who 
had  recovered  a  verdict  in  trover  with  large  damages  con- 
sented to  take  back  the  goods  in  reduction  of  the  damages, 
upon  its  being  referred  to  an  arbitrator,  by  order  of  Nisi 
Prius,  to  ascertain  the  amount  of  deterioration,  if  any,  which 
amount,  with  the  costs  of  the  cause,  were  to  be  paid  to  the 
plaintiff.  The  order  of  Nisi  Prius  was  silent  as  to  the  costs 
of  the  reference.  The  arbitrator  made  a  formal  award,  finding 
the  amount  of  the  deterioration,  and  awarded  a  sum  accord- 
ingly, but  said  nothing  about  costs.  The  court  held  that, 
under  the  peculiar  circumstances  of  the  case,  the  whole  pro- 
ceedings being  for  the  ease  of  the  defendant,  the  costs  of  the 
reference  were  costs  in  the  cause,  to  which  the  plaintiff  was 
entitled  (r). 

So  where  a  verdict  was  taken  at  Nisi  Prius  for  the  amount 
claimed,  "  to  be  reduced  to  such  amount  as  J.  S.,  on  a  refer- 
ence to  him,  should  determine  and  award "  (nothing  being 
said  about  costs),  and  the  arbitrator  simply  awarded  that 
the  verdict  should  be  reduced,  the  court  held  the  plaintiff 
entitled  to  the  costs  of  the  reference  as  costs  in  the  cause  (s). 

On  a  compulsory  reference  of  a  cause  under  the  Common 
Law  Procedure  Act,  1854,  the  costs  of  the  reference  and 
award  seem  to  have  been  part  of  the  costs  of  the  cause  (fy . 

The  costs  of  showing  cause  against  a  rule  for  setting  aside 
an  award  in  a  cause,  are  costs  in  the  cause,  and  the  party 
who  ultimately  had  the  verdict  in  his  favour  was  entitled  to 
have  them  taxed  for  him,  even  where  the  award  stated  a 
case,  and  the  court  reduced  the  damages  (M)  .  But  where, 
after  a  rule  for  setting  aside  an  inquisition  before  the  sheriff 
for  excessive  damages,  the  question  of  amount  was  referred, 
nothing  being  said  about  the  costs  of  the  application,  the 


(q}  Whitmore  v.  Friend,  0.  P. 
Dec.  1855,  per  Crowder,  J.,  at 
Chambers. 

(r)  Tregoning  v.  Attenborough, 
7  Bing.  733 ;  Taylor  v.  Lady  Gor- 
don, 9  Bing.  570. 


(s)  Sim  v.  Edwards,  25  L.  J. 
0.  P.  175,  S.  C.  17  0.  B.  527. 

(t]  Eorshaw  v.  De  Wette,  L.  E. 
6  Ex.  200. 

(u]  Goodall  v.  Eay,  4  Dowl.  1 ; 
Clarke  v.  Owen,  2  H.  &  W.  324. 
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arbitrator  having  by  Ms  award  reduced  the  damages,  it  was  PABT  II. 
held  that  the  plaintiff  was  not  entitled  to  the  costs  of  showing  CB"  Tn' B' 
cause  (x). 

The  subjects,  what  are  costs  of  the  cause,  reference,  and 
award,  are  further  considered  in  the  section  on  taxation  of 
costs  (y). 

n.  The  power  of  the  arbitrator  over  costs.'] — When  a  cause  Arbitrator 
alone  or  a  cause  and  all  matters  in  difference  are  referred,  pow^over 
and  nothing  is  said  in  the  submission  respecting  costs,  the  C08ts  of  cause, 
arbitrator  has  an  implied  authority  to  adjudicate  respecting 
the  costs  of  the  cause,  but  not  of  the  reference  or  award  (z),  But  not  of  the 
and  each  party  must  bear  his  own  expenses  of  the  reference,  reference  or 
and  is  liable  to  half  the  costs  of  the  award  (a}. 

Following  this  principle  it  was  held  that  when  "  all 
matters  in  difference  between  the  parties  "  were  referred,  the 
"  costs  of  the  said  cause  and  the  costs  of  the  reference  and 
award  "  to  be  "  costs  in  the  cause,"  the  arbitrator  had  power 
to  deal  with  them  all  (i). 

On  a  reference  of  a  cause  and  all  matters  in  difference,  if  Power  over 
there  be  an  express  clause  giving  the  arbitrator  power  over  jjjjjj  ^^ 
costs,  and  there  appear  nothing  in  the  context  to  limit  the  and.  reference, 
generality  of  the  power,  the  costs  of  the  reference  and  award, 
as  well  as  of  the  cause,  seem  to  be  submitted  to  his  award  (c). 

A  reference  by  agreement  giving  power  over  the  costs  of  Power  over 
the  reference  gives  authority  to  direct  as  to  the  costs  of  the  °n^  of  refer" 
award  (d). 

A  reference,  concerning  all  costs,  charges,  and  expenses,  in-  Costs  of  in- 
cident  to  an  indictment  for  assault,  and  the  subsequent  pro-  dictment. 
ceedings  thereon,  gives  the  arbitrator  power  to  award  costs 

(x)  Lewis  v.  Harris,  2  B.  &  0.  (a)  Taylor  v.  Lady  Gordon,  9 

620.  Bing.  570 ;  Grove  v.  Cox,  1  Taunt. 

(y)  P.  III.  ch.  8,  B.  2.  105  ;  Bell  v.  Benson,  2  Chitt.  157 ; 

(z)  Firth  v.  Robinson.  1  B.  &  C.  2  Tidd,  Oth  cd.  874,  9th  ed.  831. 

277 ;    Taylor  v.  Lady  Gordon,  9  (6)  Hayward  v.  Moss,  49  J.  P. 

I '.in-.    570;    Strutt  v.  Rogers,  7  248. 

Taunt.  214 ;  Stratton  v.  Green,  8  (c)  Strutt  v.  Rogers,  7  Taunt. 

Bing.  437;   Roe  d.  Wood  v.  Doe,  214;   Wood  v.  O'Kelly,  9  East, 

2  T.  R.  644 ;  Candler  v.  Fuller,  436 ;  see  R.  v.  Moate,  3  B.  &  Ad. 

Willos,   62 ;    Bracher   v.   Cotton,  237  ;  Bradley  v.  Tunstow,  1  B.  & 

Barnes,    123 ;    Hartnoll  v.   Hill,  P.  34. 

Forrest,    73 ;     Massey    v.    Hall,  (d)  Walker  i'.  Brown,  51  L.  J. 

Rolle  Ab.  Arb.  K.  14 ;  Carpenter  Q.  B.  D.  424. 
v.  Joynos,  Pract.  Reg.  45,  contra. 
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PAET  II.      in  respect  of  the  previous  as  well  as  subsequent  proceedings 
— ! —       1  in  the  indictment,  such  as  the  costs  of  going  before  the  grand 


Power  as  to 
costs  by  Arbi- 
tration Act, 
1889. 


Powers  of 
official  referee 
when  whole 
cause  re- 
ferred. 


Special  referee 
or  arbitrator. 


Power  to  give 
costs  annulled 
by  County 
Court  Act. 


Under  the  Arbitration  Act  (c),  a  submission,  unless  a 
contrary  intention  is  expressed  therein,  is  deemed  to  include 
this  provision  of  the  Schedule  :  "  The  costs  of  the  reference  and 
award  shall  be  in  the  discretion  of  the  arbitrators  or  umpire, 
•who  may  direct  to  and  by  whom  and  in  what  manner  those 
costs,  or  any  part  thereof,  shall  be  paid,  and  may  tax  or 
settle  the  amount  of  costs  to  be  so  paid  or  any  part  thereof,  and 
may  award  costs  to  be  paid  as  between  solicitor  and  client." 

The  act  is  to  apply  to  any  "arbitration"  commenced  after 
the  commencement  of  this  act  under  an  agreement  made 
before  the  commencement  (s.  25).  This  provision  as  to  costs  is 
deemed  to  be  included  in  submissions  made  before  the  act  (/). 

By  sect.  20  of  the  Arbitration  Act,  1889  (e),  it  is  pro- 
vided as  follows  :  "  Any  order  made  under  this  act  may  be 
made  on  such  terms  as  to  costs,  or  otherwise,  as  the  authority 
making  the  order  thinks  just." 

By  Ord.  XXXYI.  r.  55  (b),  "where  the  whole  of  any 
cause  or  matter  is  referred  to  an  official  referee  under  an 
order  of  court,  he  may,  subject  to  any  directions  in  the  order, 
exercise  the  same  discretion  as  to  costs  as  a  court  or  judge 
could  have  exercised." 

By  r.  55  (c),  the  provisions  of  rules  48  to  55  and  55  (b), 
ehall  apply  where  any  cause  or  matter,  or  any  question  or  issue 
of  fact  therein,  is  referred  to  an  officer  of  the  court,  or  to  a 
special  referee  or  arbitrator. 

It  was  decided  that  an  authority  to  the  master  on  a  com- 
pulsory reference  to  give  costs  of  the  reference  became 
nugatory  if  he  awarded  the  plaintiff  less  than  207.  in  an 
action,  within  the  stat.  13  &  14  Yict.  c.  61,  s.  11,  which 
provided  that  the  plaintiff  should  recover  such  sum  only, 
and  no  costs  (g) ;  but  the  propriety  of  that  decision  has  been 
doubted  in  the  Court  of  Appeal  (/?). 


(d]  Baker  v.  Townsend,  7  Taunt. 
422. 

(e)  52  &  53  Yict.  c.  49,  s.  2. 
(/)  Williams  v.  Stepney,  W.  N. 

(1891)  111 ;  reversing  (1891)  1  Q. 
B.  700.  See  as  to  the  Common  Law 
Procedure  Act,  "VYilmhurst  i'-  Bar- 


row, &c.  Co.,  2  Q.B.  D.  385;  Bellr. 
Postlethwaite,  25  L.  J.  Q.  B.  63. 
(g}  Moore  v.  Watson,  36  L.  J. 

C.  P.  122. 

(h]  Galatti  v.  Wakefield,  4  Ex. 

D.  249.     See  Bedwell  v.  Wood, 
2  Q.  B.  D.  626. 
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But  where  a  verdict  was  taken  subject  to  a  reference  by      PAST  II. 
consent,  or  an  order  made  by  consent  referring  the  action,    CH'  vn' s'    ' 


and  the  costs  of  the  cause  were  to  abide  the  event,  the  costs  of 
the  reference  and  award  to  be  in  the  arbitrator's  discretion, 
his  power  to  award  on  the  costs  of  the  reference  and  award 
remained,  although  the  County  Court  Act  deprived  the 
plaintiff  of  the  costs  of  the  cause  (f) . 

On  a  reference  of  a  cause  and  other  matters  in  difference,  Costs  on 
the  award  found  that  there  was  due  to  the  plaintiff  40 /.  in  8(^  y 
the  cause,  and  14/.  beyond  it.     It  was  held  that  having  re- 
covered in  the  action  less  than  50/.  the  plaintiff  was  entitled 
to  County  Court  costs  only,  under  Order  LXY.  r.  12  (/••). 

Where  the  plaintiffs  on  an  action  for  more  than  50/.  were  NO  costs, 
awarded  a  sum  less  than  20/.,  it  was  held  that  they  were  Award  for 
deprived  by  the  County  Court  Act  of  all  costs,  notwithstanding 
that  the  defendant  was  awarded  63/.  on  his  counter  claim  (/). 

In  references  under  the  Lands  Clauses  Consolidation  Act,  Costs  under 
1845,  of  disputes  respecting  the  compensation  to  be  paid  for 
lands  taken  for  the  purposes  of  an  undertaking  authorised 
by  statute,  by  s.  34,  "  all  the  costs  of  any  such  arbitration 
and  incident  thereto,  to  be  settled  by  the  arbitrators,  shall  be 
borne  by  the  promoters  of  the  undertaking,  unless  the  arbi- 
trators shall  award  the  same  or  a  less  sum  than  shall  have 
been  offered  by  the  promoters  of  the  undertaking,  in  which 
case  each  party  shall  bear  his  own  costs  incident  to  the  arbi- 
tration, and  the  costs  of  the  arbitrators  shall  be  borne  by  the 
parties  in  equal  proportions  "  (m). 

By  the  Lands  Clauses  Consolidation  Act,  1869,  the  costs  of 
the  reference  and  award  are  now  to  be  taxed  by  the  master 
if  either  party  require  it  (11) . 

In  references  under  the  Railways  Clauses  Consolidation  Costs  under 
Act,  1845  (o),  by  s.  135,  "  Except  where  by  this  or  the 
special  act,  or  any  act  incorporated  therewith,  it  shall  be 
otherwise  provided,  the  costs  of  and  attending  every  such 

(i)  Forshaw  v.  De  Wotte,  L.  E.  ing  under  tho  Lands  Clauses  Act. 

6  Ex.  200  ;  Galatti  v.  Wakofield,  See  also  E.  v.  JJ.  York,  1  A.  &  E. 

4  Ex.  D.  249.  828,  as  to  what  costs  are  costs  of 

(k}  Emmott  v.  Heyos,  36  W.  E.  inquiry.     See  also  ss.  51,  52  of  the 

237.  I  -mids  Clauses  Act. 

(/)  Ahrbocker  v.  Frost,  17  Q.  B.  (/<)  ii'J  vV  :j;j  Viet.  c.  18,  s.  1. 

D.  (}()().  (o)  8  &  9  Viet.  c.  20.     See  tho 

(ni)  Sec  P.  II.ch.9,  astoawiml-  Appendix  of  Statutes* 
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arbitration  to  be  determined  by  the  arbitrators,  shall  be  in 
the  discretion  of  the  arbitrators." 

The  Companies  Clauses  Consolidation  Act,  1845  (p),  has 
in  s.  133  a  similar  enactment,  verbatim,  adding,  however, 
the  words,  "  or  their  umpires  as  the  case  may  be." 

By  the  Eailway  Companies  Arbitration  Act,  1859,  subject 
to  agreement  of  the  companies,  the  costs  of  the  arbitration 
and  award  are  in  the  discretion  of  the  arbitrators,  and  so  far 
as  the  award  does  not  determine  them,  the  costs  of  the  arbi- 
tration and  award  are  to  be  borne  by  the  companies  in  equal 
shares,  and  in  other  respects  the  companies  are  to  bear  their 
own  costs  (q). 

In  arbitrations  under  the  Public  Health  Act,  1875  (r), 
s.  180  (13),  the  costs  of  and  consequent  upon  the  reference, 
are  in  the  discretion  of  the  arbitrator  or  umpire. 

Under  the  Allotments  Act,  1887,  the  arbitrator  has  to 
determine  the  amount  of  costs  (s} . 

When  an  order  of  reference  of  an  appeal  at  Quarter  Sessions 
is  silent  as  to  costs,  the  arbitrator  cannot  adjudge  the  costs 
of  the  appeal  (t),  nor  any  subsequent  Court  of  Quarter  Ses- 
sions those  of  the  reference  or  of  the  appeal,  even  though 
the  appeal  have  been  respited  from  sessions  to  sessions,  the 
respiting  being  a  nugatory  step,  though  making  the  entry  on 
the  record  more  regular  (?/). 

Award  silent        in.  Duty  of  the  arbitrator  in  a/carding  costs~\. — In  general, 
costs  of  Valise  w^en  a  cause  was  referred,  the  arbitrator  needed  not,  unless 
follow  yerdict.  he  pleased,  give  any   direction  respecting  the  costs  of  the 
cause.     The  result,  if  the  award  were  silent  on  the  question 
of  costs,  was,  that,  as  a  rule,  the  costs  of  the  cause  followed 
the  verdict ;    and  the  plaintiff  was  entitled  to  them,  if  the 
verdict  awarded  were  in  his  favour,  even  though  the  award  as 
to  the  other  matters  directed  the  plaintiff  to  pay  the  defen- 
dant a  large  sum  (#) .     Order  LXY.  should  now  be  consulted. 


Public  Health 
Act,  1875. 


Allotments 
Act,  1887. 

Costs  of  refer- 
ence at  Quar- 
ter Sessions. 


(p)  8  &  9  Viet.  c.  16.  See  the 
Appendix  of  Statutes. 

(<?)  22  &  23  Viet.  c.  59,  ss.  27,  28. 
See  Appendix  of  Statutes. 

(r)  38  &  39  Viet.  c.  55. 

(s)  50  &  51  Viet.  c.  48,  s.  3,  (4), 

(c)- 

(t}  West  London  Extension  Bail. 

Co.  v.  Fulham,  L.  E.  5  Q.  B.  361, 
S.  C,  39  L.  J.  Q.  B.  168;  E.  t; 


Justices  of  Middlesex,  L.  E.  6  Q. 
B.  220. 

(H)  E.  v.  "West  Eiding  Justices, 
34  L.  J.  N.  S.  M.  C.  142  ;  E.  v. 
Justices  of  Middlesex,  L.  E.  6  Q. 
B.  220. 

(x]  Young  v.  Gye,  10  Moore, 
198;  Mackintosh  v.'Blvth,  1  Bing. 
269. 
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When  the  costs  of  the  cause,  or  of  the  reference  or  award, 
are  stated  by  the  submission  to  be  in  the  discretion  of  the 
arbitrator,  it  is  important  as  a  matter  of  prudence  that  the 
arbitrator  should  always  take  care  to  give  some  direction 
respecting  each  of  such  costs,  as  in  many  cases  it  is  probable 
that  the  courts  may  say  that  the  award  is  not  final  unless 
the  arbitrator  decides  something  respecting  them. 

When  the  costs  are  in  the  discretion  of  the  arbitrator, 
"  who  shall  ascertain  the  same,"  it  would  seem  that  the 
arbitrator  is  bound  to  give  some  costs,  and  to  fix  their 
amount  (y}. 

So  also  where  it  was  provided  that  the  costs  of  the  sub- 
mission, reference,  and  award,  should  be  in  the  discretion  of 
the  arbitrator,  and  "  shall  be  defrayed  as  he  shall  direct "  (2). 
In  the  schedule  to  the  Arbitration  Act,  1889  («),  the  clause 
giving  to  the  arbitrators  power  over  costs  seems  to  be  per- 
missive. 

When  the  arbitrator  thinks  fit  to  exercise  his  power  over 
the  costs,  his  discretion  is  subject  to  few  limitations.  He 
may  (if  the  submission  make  no  provision  for  the  costs  being 
taxed)  award  a  gross  sum  to  be  paid  for  costs,  and  the  court 
will  not  review  his  discretion  as  to  the  amount,  unless  the 
sum  be  so  excessive  as  to  afford  evidence  of  partiality  (b}. 
Instead  of  ascertaining  the  amount  himself  (if  the  reference 
be  of  a  cause  in  one  of  the  superior  courts,  or  under  a  sub- 
mission which  can  be  made  a  rule  of  court),  he  may  award 
that  one  of  the  parties  shall  pay  to  the  other  the  costs  to  be 
taxed  by  the  master  (r),  or  costs  generally,  without  saying 
who  is  to  ascertain  the  amount,  in  which  case  the  officer  of 
the  court  will  tax  them  (d}.  But  if  the  submission  provide 
that  the  costs  of  the  reference  and  award  are  to  be  in  the 
discretion  of  the  arbitrator,  "  who  n/tall  ascertain  the  same," 


PAST  II. 

CH.  VII.  8.   1. 

Costs  of 
reference  and 
award. 


Arbitrator  to 
fix  amount. 


Arbitration 
Act,  1889. 


Fixing 
amount  of 
costs  in 
award. 


Special  clause, 
arbitrator  to 
fix  amount. 


(?/)  Morgan  i\  Smith,  1  Dowl. 
N.  8.817,8.0.9  M.  &  W.  427; 
Angus  v.  Bedford,  2  Dowl.  N.  S. 
7;i,j,  S.  C.  11  M.  &  W.  69,  per 
Parke,  B. ;  Grenfell  v.  Edgcomo, 
7  Q.  B.  661,  per  Williams,  J. 

(z)  Richardson  v.  Worsley,  5 
Ex.  613. 

(a)  52  &  53  Viet.  c.  49,  sched.  1, 
(i).  See  ante,  p.  378. 

(!>}  Shrphiinl  r.  Brand,  Cas. 
temp.  Ilardw.  53,  S.  C.  2  Barnard, 
463;  Anon.  1  Chitt.  38;  Turner 


t>.  Eoso,  1  Ld.  Kcnyon,  393. 

(c)  Winter  v.  Garlick,  6  Mod. 
195,  S.  C.  1  Salk.  75  ;  IVdU-y  v, 
Goddard,  7  T.  R.  73 ;  Pratt  v.  Salt, 
Cas.   temp.    Hanhv.  161;   Tidd's 
Pract.  832,  9th  ed. 

(d)  Browne  v.   Marsdon,  1  II. 
Bl.  223  ;  Stokes  v.  Lewis,  2  Smith, 
12  ;  Dudley  v.  Nottlefold,  2  Stra. 
737;  Thorp  v.  Colo,  4  Dowl.  457  : 
Stophonson  v.  Browning,  Barnes, 
56. 
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Arbitrator 
may  appor- 
tion costs. 


and  he  order  a  party  to  pay  the  costs,  the  award  is  had,  unless 
he  ascertains  their  amount  himself  in  the  award,  and  the 
master's  taxation  will  not  supply  the  omission  (d). 

Where  the  costs  of  the  submission,  reference,  award,  and 
of  making  the  submission  a  rule  of  court,  were  in  the  discre- 
tion of  the  arbitrator,  and  he  awarded  that  the  costs  of  the 
submission,  reference,  and  award  should  be  borne  by  the 
parties  in  equal  proportions,  and  that  the  costs  of  making  the 
submission  a  rule  of  court  should  be  paid  by  the  parties  dis- 
obeying the  award  and  obliging  the  submission  to  be  made  a 
rule  of  court,  the  award  was  held  uncertain  and  not  final  as 
to  the  costs  of  making  the  submission  a  rule  of  court,  for 
the  award  only  provided  for  the  case  of  disobedience  to  the 
award  by  a  single  party,  and  not  for  the  case  of  disobedience 
by  several  parties,  or  where  there  was  no  disobedience  at  all ; 
and  it  was  necessary  in  all  cases  to  make  the  submission  a 
rule  of  court,  with  a  view  to  the  taxation  of  costs  (e). 

An  award  was  held  by  Coleridge,  J.,  insufficient  which 
ordered  "  that  the  costs  of  making  the  submission  a  rule  of 
court  should  be  paid  and  borne  by  the  party  rendering  it 
necessary  or  desirable"  (/). 

If  the  cause  referred  be  in  an  inferior  court,  as  there  is  no 
authorised  officer  to  tax  the  costs  of  such  a  court  recognised 
by  the  superior  courts,  the  arbitrator  must  take  care  to  assess 
them  himself,  or  the  award  will  be  deficient  (g).  So  also  if 
the  reference  be  by  parol  or  by  submission  which  cannot  be 
or  have  the  effect  of  being  made  an  order  of  court,  so  that  the 
court  has  no  jurisdiction  over  the  matter,  the  master  cannot 
tax  the  costs  of  the  reference ;  and  therefore  the  arbitrator, 
if  he  give  them,  must  fix  the  sum  in  the  award  (//.). 

When  he  has  power  over  the  costs,  he  may  apportion 
them  as  he  thinks  right ;  he  may  order  either  the  plaintiff 
or  the  defendant  to  pay  the  whole  amount  of  them,  or  that 
each  shall  pay  in  certain  proportions  (/).  He  may  direct  an 
infant  party  to  the  reference,  or  a  person  who,  though  not  a 
party  to  any  cause  referred,  has  made  himself  a  party  to  the 


(d)  Morgan  v.  Smith,  1  Dowl. 
N.  S.  617. 

(e)  Williams  v.  Wilson,  9  Ex. 
90 ;  Smith  v.  Wilson,  2  Ex.  327. 

(/)  Morris  v.  Morris,  25  L.  J. 
Q.  B.  261. 


(g)  Addison  v.  Gray,  2  Wils. 
293  ;  Fox  v.  Smith,  2  Wils.  267. 

(h)  Thorp  v.  Cole,  4  Dowl.  457  ; 
Roulstone  v.  Alliance  Insurance 
Co.,  4  L.  E.  Irish,  547. 

(?)  Cargey  v.  Aitcheson,  2  B.  & 
C.  170. 
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reference,  to  pay  the  whole  costs  (k) .  He  may  make  the 
successful  party  pay  all  costs  (/). 

Where  the  costs  of  the  reference  and  award  were  "  in  the 
discretion  of  the  arbitrators  or  of  any  two  of  them,  who  shall 
by  their  award  order  and  direct  by  whom,  to  whom,  and  in 
what  proportions  and  manner  the  same  shall  be  paid,"  the  two 
arbitrators  ordered  that  the  three  parties,  A.,  B.,  and  C.,  should 
each  pay  for  the  attendance  of  their  own  witnesses,  and  that 
the  other  costs  of  the  reference  and  award  should  be  paid  by 
A.,  B.,  and  C.,  in  equal  proportions ;  it  was  held  that  this 
award  sufficiently  disposed  of  the  costs,  as  it  showed  that 
each  of  these  parties  were  to  pay  one-third  of  the  latter  costs 
to  the  arbitrators,  or  to  either  of  them  (ni) . 

It  is  not  unusual  for  an  arbitrator,  when  he  does  not  wish 
to  give  a  preference  to  either  party,  to  award  that  one  moiety 
of  the  costs  of  the  reference  and  award  be  paid  and  borne  by 
the  plaintiff ,  and  the  other  moiety  thereof  by  the  defendant. 
But  this  mode  of  deciding  is  often  very  inconvenient,  for  in 
order  to  see  what  each  has  to  pay,  it  is  necessary  that  the 
costs  incurred  by  each  in  the  reference  be  examined,  con- 
tested, and  settled  by  the  master,  and  also  that  the  costs  of 
the  award  be  taxed.  On  the  whole  amount  thus  thrown 
together  into  hotchpot  each  party  will  have  to  bear  a  moiety. 
Unless  there  be  some  especial  reason  for  thus  awarding,  it 
is  better  to  say  that  each  party  shall  bear  his  own  costs  of  the 
reference,  and  pay  half  the  costs  of  the  award.  This  will 
save  the  delay  and  trouble  of  taxing  the  costs  of  the  parties. 
The  amount  of  the  costs  of  the  award  is  seldom  a  matter  of 
dispute  («). 

The  arbitrator  could  not,  on  a  reference  at  common  law, 
unless  specially  authorised,  award  any  other  than  common 
costs  as  between  party  and  party  ;  he  had  no  implied  power 
to  order  the  costs  either  of  the  cause  or  reference  to  be  taxed 
as  between  solicitor  and  client  (o).  But  he  will  generally 
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(7c)  Proudfoot  v.  Poile,  3  D.  & 
L.  524. 

(/)  Fearon  v.  Flinn,  L.  E.  5  C. 
P.  34. 

(m)  Young  v.  Bulman,  13  C.  B. 
G3. 


(«)  Pratt  v.  Salt,  Cas.  temp. 
Harclw.  161  ;  Bartlo  r.  Musgravo, 
1  Dowl.  N.  S.  325 ;  Broadhurst  v. 
Darlington,  2  Dowl.  38;  Har- 
der r.  Cox,  Cowp.  127;  Scrkham 
v.  Babb,  8  Dowl.  167 ;  Turner  v. 


(»)  Batca  v.  Townley,  2  Ex.  R.      Rose,  1  Ld.  Kenyon,  :;!>;> ;  \Vliitc- 

"»  1.      .   1      ...          I ,',*,.*  1.         1  •>      I/.,,.*-          1*!(;  . 


152. 


head    v.    Firth,     li'     Ivot,     Kid; 
Browne  v.  Marsden,  1  II.  Bl.  223. 
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now  have  the  power  under  submissions  out  of  court  by  the 
Arbitration  Act,  1889,  Sched.  I.  (i).  An  arbitrator  who  has 
made  an  award  in  1890,  on  a  submission  entered  into  before 
the  act,  would  seem  also  to  have  power  by  virtue  of  this  to 
give  such  costs  (p).  In  one  old  case,  where  the  reference  was 
by  agreement  out  of  court,  and  the  arbitrator  awarded  costs 
in  the  cause,  as  between  attorney  and  client,  the  court  thought 
such  costs  might  be  given  (q). 

In  equity,  however,  where  on  the  reference  of  a  suit  the 
costs  of  the  suit,  reference,  and  award  are  in  the  arbitrator's 
discretion,  the  arbitrator  has  jurisdiction  to  order  the  costs 
to  be  paid  as  between  solicitor  and  client  (r). 

It  was  held,  on  an  order  of  reference,  by  which  the  costs 
of  the  cause  were  to  abide  the  event,  and  the  costs  of  the 
reference  and  of  the  special  jury,  which  had  been  obtained 
on  the  motion  of  the  defendant,  were  left  in  the  arbitrator's 
discretion,  that  the  arbitrator  had  only  the  power  of  allowing 
the  costs  of  the  special  jury,  as  costs  in  the  cause,  if  the  party 
who  moved  for  the  same  had  succeeded,  and  that  the  arbi- 
trator had  exceeded  his  authority,  after  directing  a  verdict 
for  the  plaintiff,  in  ordering  him  to  pay  the  costs  of  the 
special  jury  (s). 

When  an  arbitrator  has  power  over  the  costs  of  the  refer- 
ence and  award,  and  he  orders  the  parties  to  execute  certain 
deeds,  he  may  impose  on  one  party  the  whole  burden  of 
paying  the  costs  of  the  deeds  (t) . 

When  two  actions  in  the  common  law  courts  were  included 
in  one  submission,  the  arbitrator  could  not  order  the  costs  of 
one  to  be  set  off  against  the  costs  and  damages  in  the  other, 
so  as  to  affect  the  lien  of  the  solicitors.  The  set-off  was 
subject  to  the  lien  (u}.  It  is  not  clear  that  this  rule  applied 
to  the  Chancery  Division  (x). 

If  the  arbitrator  direct  the  defendant,  on  a  specified  day, 
to  pay  the  plaintiff  his  costs  to  be  taxed  by  the  master,  it  is 


( p}  "Williams  v.  Stepney,  W.  N. 
(1891)  111;  reversing  (1891)  1  Q. 
B.  700. 

(q)  Hartnell  v.  Hill,  Forrest,  73. 

(r)  Mordue  v.  Palmer,  L.  R.  6 
Chan.  22. 

(s)  Finlayson  v.  M'Leod,  1  B. 
&  A.  663. 

(t)  Boyes  v.  Bluck,   13  C.  B. 


652,  669. 

(u)  Cpwell  v.  Betteley,  10  Bing. 
432;  Figes  v,  Adams,  4  Taunt. 
632;  Caddel  v.  Smart,  4  Dowl. 
760;  Eeg.  Gen.  H.  T.  2  W.  IV. 
93,  3  B.  &  Ad.  388. 

(x)  Pringle  v.  Gloag,  10  Ch. 
D.  676.  See  now  Order  LXV. 
r.  14,  1883. 
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no  excuse  for  non-payment  by  the  day  that  the  plaintiff  has      PAET  II. 
not  had  them  taxed,  for  it  is  incumbent  on  the  defendant  to    CH'  Yn'  8' 
procure  them  to  be  taxed  in  time,  so  that  he  may  ascertain 
the  amount,  and  have  the   money  ready   for  the   plaintiff 
according  to  the  award  (y) . 

Though  the  costs  of  the  reference  and  award  are  left  in  Arbitrator 
the  arbitrator's  discretion,  and  we  have  seen  that  he  may,  if  f^hiSf?" 
he  please,  ascertain  in  his  award  the  amount  of  the  costs  of 
the  reference,  yet  he  should  not  in  general  award  to  himself 
any  definite  sum,  by  way  of  fee  or  compensation  for  his 
trouble,  though  such  a  course  is  sometimes  unadvisedly 
pursued  (z).  He  is  not  authorised  to  award  a  definite  sum 
to  be  paid  into  his  hands,  including  in  it  an  indefinite  allow- 
ance to  himself  (a).  If  he  fix  in  the  award  the  amount  of  the 
costs  of  the  award,  that  portion  of  the  award,  if  objected  to 
on  good  and  sufficient  reasons  showing  an  excessive  charge, 
will,  when  the  court  has  jurisdiction,  be  set  aside  ;  for  it  is 
contrary  to  reason  to  allow  an  arbitrator  to  be  judge  in  his 
own  cause,  and  without  control  to  determine  the  amount  of 
what  is  to  be  paid  to  himself.  The  better  course  is  for  the 
arbitrator  simply  to  direct  which  party  is  to  pay  the  costs  of 
the  award,  without  naming  any  sum  in  his  award,  and  the 
officer  of  the  court  who  taxes  the  costs  will,  if  directed  by 
the  court  (and,  it  seems,  without  such  direction,  if  objection 
be  made),  examine  into  the  arbitrator's  claim,  or  what  the 
party  has  had  to  pay  on  taking  up  the  award,  and  determine 
as  between  the  parties  the  proper  amount  to  be  allowed  for 
the  arbitrator's  fees  and  charges  (b).  The  arbitrator  usually  Arbitrator 
notifies  to  the  parties  the  amount  of  his  charges,  and  takes  charges  *' 
care  to  have  them  paid  before  he  delivers  up  his  award.  In 
one  case,  when  the  arbitrator  ordered  the  defendant  to  pay 
the  costs  of  the  award,  and  specified  their  amount  in  the 
award,  Coleridge,  J.,  compelled  the  defendant  by  attachment 
to  pay  them,  holding  that  it  was  no  valid  objection  that  the 

(y)  Candlor  v.   Fuller,  "VVilles,  (i)  George  v.  Lousloy,  8  East, 

62  ;  Biglund  v.  Skolton,  12  East,  13  ;  Miller  v.  Robe,  3  Taunt.  461 ; 

43(5.  Fitzgerald    v.   Graves,    5  Taunt. 

(z)  Seccombe  v.  Babb,  6  M.  &  341  ;  Barrett  v.  Parry,  4  Taunt. 

W.   129;  Daubuz  v.  Rickman,  4  6o7 ;  Brazier  v.  Bryant,  2  Dowl. 

Dowl.  129;  Kendrick  v.  Davies,  600;    Moore  v.  Darloy,  1    C.  B. 

5  Dowl.  693.  445.      See  ante,  p.  37a.     In  re 

I  lobinson  v.  Ilonderson,   6  Coombs,  4  Ex.  839. 
M.  A  S.  276. 

R.  C  C 
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PART  II.      arbitrator  had  named  the  amount  in  the  award,  and  that  it 

'  was  the  business  of  the  party  affected,  if  he  had  objected  to 

the  amount,  to  have  proceeded  with  due  diligence  to  com- 
plain, and  to  have  procured  their  taxation  (c).  More  recently, 
however,  under  similar  circumstances,  Blackburn,  J.,  after 
consulting  other  judges,  declined  to  act  on  that  decision,  and 
refused  to  order  payment  of  the  amount  (cT).  But  the  courts 
will  not  set  aside  or  refer  back  an  award  because  the  arbi- 
trator has  stated  the  amount  in  the  award,  unless  there  be  an 
affidavit  that  the  sum  is  excessive  (e), 
Arbitration  By  the  Arbitration  Act,  1889  (/) ,  s.  15  (3) ,  "  the  remunera- 

Act    1889 

tion  to  be  paid  to  any  special  referee  or  arbitrator  to  whom 

Arbitrators  . 

remuneration,  any  matter  is  referred  under  order  of  the  Court  or  a  judge 
shall  be  determined  by  the  Court  or  judge."  It  is  not  clear 
to  what  arbitrations  this  provision  is  limited. 

If  the  award  direct  the  parties  to  pay  the  costs  of  the 
award  to  a  solicitor  or  other  person  on  the  plaintiff's  behalf, 
it  does  not  seem  open  to  objection  in  point  of  law  (g).  But 
it  is  better  not  to  do  so  in  the  award. 

If  the  arbitrator  be  by  the  submission  specially  directed  to 
ascertain  the  amount  of  the  costs  of  the  award,  he  should  do 
so  in  the  award  (Ji)  ;  and  if  the  reference  be  one  over  which 
the  courts  have  no  jurisdiction,  so  that  the  costs  cannot  be 
taxed  by  the  taxing  officer,  it  would  seem,  if  he  has  power  to 
give  costs  of  the  award,  he  must,  in  order  properly  to  exercise 
it,  fix  the  amount  himself,  lest  the  award  be  defective  for 
want  of  certainty  (i). 

H.  was  appointed  by  A.  and  the  executrix  of  B.  to  act  as 
attorney  in  completing  the  dissolution  of  the  trade  partner- 
ship between  A.  and  B.,  and  as  receiver  in  respect  of  their 
law  partnership  estate  and  effects,  and  as  arbitrator  in 
respect  of  all  differences  arising  as  to  both  partnerships. 
H.  was  empowered  to  dispose  of  the  estate,  money,  and 
effects  of  the  law  partnership  in  such  manner  as  he  should 


Arbitrator 
paying 
himself  as 
receiver. 


(c)  Threlfall  v.   Fanshawe, 
L.  J.  Q.  B.  334. 


19 

See  Fernley  v. 
Branson,  20  L.  J.  Q.  B.  178. 

(d)  Parkinson  v.  Smith,  30  L.  J. 
Q.  B.  178. 

(e)  Eose  v.  Eedfern,  10  W.  E.  91. 
/)  52  &  53  Viet.  c.  49. 

(g)  Parkinson  v.  Smith,  30  L.  J. 
Q.  B.  178. 


(h)  Morgan  v.  Smith,  1  Dowl. 
N.  S.  617  ;  Gillon  v.  Mersey  and 
Clyde  Navigation  Co.,  3  B.  &  Ad. 
493 ;  Barnes  v.  Hayward,  1  H.  & 
N.  742. 

(»)  See  P.  U.  ch.  11,  s.  1,  as  to 
the  arbitrator's  right  to  remune- 
ration. 
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think  best  for  the  interests  of  A.  and  of  the  executrix.     H.      PART  II. 

was  also  authorised  to  make  one  or  more  awards,  and  the    — — !_L-1 

costs  of  the  reference  and  awards  were  left  in  his  discretion. 

H.  made  an  award,  stating  that  he  had  received  and  disposed 

of  the    estate  and  effects   of  the  law  partnership   in   such 

manner  as  he  thought  best  for  the  interests  of  A.  and  of  the 

executrix,  and  awarded  a  sum  of  money  to  be  paid  by  the 

executrix  to  A.,  and  that  each  party  should  pay  their  own 

costs  of  the  reference  ;    and  he  stated  in  the  award  that  he 

had  deducted  and  retained  to  himself  the  costs  of  his  award 

out  of  the  moneys  he  had  received  as  receiver.     It  was  held 

by  a  majority  of  the  judges  in  the   Exchequer  Chamber, 

reversing  the  judgment  of  the  Common  Pleas,  that  the  award 

was  good,  although  the  award  did  not  state  what  the  amount  of 

the  costs  of  the  award  were,  or  which  party  H.  had  charged 

with  them  (&). 

The  proper  mode  of  awarding  costs  in  references  under 
the  Lands  Clauses  Consolidation  Act,  1845,  is  discussed  in  a 
subsequent  chapter  (/). 

iv.  Effect  of  awarding  payment  of  the  costs  of  the  causcJ]  Costs  of 
—When  an  arbitrator,  having  authority,  directs  one  party  j^fe  luTon 
to  pay  the  other  the  costs  of  the  cause,  this  direction,  unless  a  verdict, 
the  context  prevent  it,  will  generally  be  understood  to  give 
a  right  to  such  costs,  and  such  only,  as  the  party  would  in 
the  ordinary  course  of  law  have  been  entitled  to,  had  the 
event  of  the  cause  been  determined  as  it  was,  by  the  court 
or  a  jury  instead  of  by  the  arbitrator.  Thus  after  a  verdict 
for  the  defendants,  and  a  rule  for  a  new  trial  obtained,  the 
cause  being  referred,  an  award  that  the  plaintiffs  were  en- 
titled to  recover,  and  that  the  defendants  should  pay  the 
costs  of  the  cause,  was  held  not  to  entitle  the  plaintiffs  to  the 
costs  of  the  first  trial,  for  they  would  not  have  had  a  right  to 
them  had  the  cause  been  tried  a  second  time,  and  a  verdict 
found  in  their  favour  (ni).  So  where  the  arbitrator  was  to 
hear  and  decide  on  the  costs  of  the  cause,  as  if  a  plea  which 
had  been  withdrawn  by  consent  had  remained,  and  the  arbi- 

(&)  Roberts  v.  Eborhardt,  3  0.  (1)  See  P.  II.  ch.  9. 

B.  N.  S.  482 ;  S.  0.  27  L.  J.  C.  P.  fa»)  Rigby  v.  Okell,  7  B.  &  0. 
70 ;  reversed  in  Ex.  Ch.  28  L.  J.  57. 

C.  P.  74. 
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PART  II. 

CH.  VII.  S.  1 


Award  of 
costs  in  the 
action. 


Not  include 
costs  of 
reference. 


Costs  of 
special  jury. 


trator,  after  finding  two  issues  for  the  plaintiff,  and  one  which 
_  went  to  the  whole  merits  for  the  defendants,  directed  the 
plaintiff  to  pay  the  defendants  their  costs  in  the  cause,  the 
court  held  that  the  plaintiff  was  entitled  to  the  costs  of  the 
two  issues  found  for  him,  and  the  defendants  to  the  costs  of 
the  third ;  and  that  as  nothing  was  said  in  the  award  re- 
specting the  costs  of  the  issue  on  the  plea  which  had  been 
withdrawn,  the  arbitrator  was  not  to  be  considered  as  having 
included  them  in  the  costs  of  the  cause,  or  meant  to  give 
them  to  either  party,  consequently  that  each  party  would 
have  to  bear  his  own  costs  of  that  issue  (n). 

An  award  to  the  plaintiff  of  "  the  costs  sustained  in  the 
action  "  does  not  give  him  the  costs  of  the  reference  (o). 

As  cases  decided  on  the  construction  of  a  direction  in  the 
submission  to  pay  costs  illustrate  what  would  be  the  effect  of 
similar  words  in  an  award,  the  two  following  cases  are  cited 
here. 

By  a  judge's  order  referring  a  cause,  the  plaintiff  was  to 
be  at  liberty  to  enter  up  judgment  and  sue  out  execution  for 
the  sum  awarded  due,  together  with  his  costs  ;  it  was  decided 
by  the  Court  of  Common  Pleas,  in  accordance  with  what  was 
reported  to  be  the  practice  of  the  King's  Bench,  that  this 
submission  did  not  entitle  the  plaintiff  to  the  costs  of  the 
reference  (p). 

Where  an  indictment,  removed  into  the  King's  Bench  by 
the  defendant,  and  made  a  special  jury  cause  by  the  pro- 
secutor, was  referred  by  an  order  of  reference,  which  stated 
that  if  the  arbitrator  should  be  of  opinion  that  the  defendant 
was  guilty,  and  the  prosecutor  entitled  to  costs,  the  defendant 
agreed  to  pay  the  costs,  and  the  arbitrator  did  so  find;  it  was 
held  that  the  prosecutor  could  not  recover  the  costs  of  the 
special  jury,  since  the  judge  had  not  certified  pursuant  to 
the  statute  6  Greo.  IV.  c.  50,  s.  34,  and  the  order  of  reference 
did  not  expressly  give  a  power  of  doing  so  to  the  arbitrator, 
and  that  the  general  term  "  costs,"  in  this  order  did  not 
include  those  of  the  reference  and  award  (q). 


(n}  Allenby  v.  Proudlock,  4  A. 
&  E.  326. 


( p)  Bradley  v.  Tunstow,  1  B.  & 
P.  34. 

(o)  Browne  v.  Marsden,  1 H.  Bl.          (q)  B.   v.  Moate,   3  B.  &  Ad. 
223.  237. 
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SECTION  II. 

OF  THE  POWER  AND  DUTY  OF  THE  ARBITRATOR  WHEN  COSTS 
ABIDE  THE  EVENT. 

i.  Power  of  arbitrator  when  costs  abide  the  event. ~\ — Instead      PABT  II. 

CII    VII    8    2 

of  leaving  the  costs  in  the  discretion  of  the  arbitrator,  the 


submission  often  provides  that  they  shall  abide  the  event. 

When  the  submission  provides  that  "  the  costs  "  are  to  abide  "The  C08ts." 
the  event  of  the  award,  that  includes  the  costs  both  of  the 
reference  and  of  the  cause  (r). 

When  costs  are  to  abide  the  event,  the  arbitrator  has  no  Arbitrator  no 
control  over  them,  and  the  award  should  be  silent  respecting  C08t8  abiding 
them.     It  is  an  excess  of  authority  on  his  part  to  ascertain  event- 
their  amount  in  the  award  (s) ,  or  to  order  the  costs  of  the 
cause  to  be  set  off  against  the  other  party's  damages  and  costs 
in  another  action  (t),  or  to  direct  that  they  shall  be  paid  at 
any  particular  time  or  place  (u) . 

Sometimes,  however,  he  has  an  indirect  power  of  affecting  Awarding 
them.     For  it  would  seem  from  the  observations  of  Parke,  B.,  tion. 
that  when  the  arbitrator  had  all  the  powers  of  a  judge  of 
Nisi  Prius,  he  might  award  speedy  execution  of  the  costs  and 
damages  in  the  cause,  and  thus  compel  an  earlier  payment 
than  the  ordinary  course  of  law  would  impose  (#). 

In  another  instance,  a  cause  and  all  matters  in  difference,  Awarding 
including  a  suit  in  equity  by  the  defendants  in  law  against  mjui 
the  plaintiffs  in  law,  praying  for  an  injunction  to  restrain  the 
plaintiffs  in  law  from  proceeding  in  the  action,  were  referred, 
and  the  costs  of  the  action,  and  of  the  suit  in  equity,  were 
directed  to  abide  the  event  of  the  award.  On  some  of  the 
issues  in  the  action,  the  arbitrator  found  for  the  plaintiffs 
with  damages,  but  as  to  so  much  of  the  suit  in  equity  as 
regarded  them,  he  awarded  that  the  plaintiffs  should  be 
restrained,  and  should  not  proceed  to  recover  the  damages 
found  for  them,  nor  costs. 

(r)  Wood  v.   O'Kelly,  9  East,  526. 

436.  («)  Cockburn     v.     Newton,    9 

(s)  Kendrick  v .  Davies,  5  Dowl.  Dowl.  676  ;  Clarke  v.  Owen,  'J  1 1 . 

693  ;  Hemsworth  v.  Brian,  1  C.  B.  &  W.  324. 

131.  (a;)  llees  v.  Waters,  16  M.  &  W. 

(0  Unsted    v.   Kidd,    1    Chitt.  263;  S.  C.  4  D.  &  L.  567. 
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PAET  II. 

CH.  VII.  S.  2. 


This  course  was  complained  of  as  an  unauthorised  inter- 
ference with  the  costs  of  the  cause,  which  it  was  contended 
were  to  follow  the  event  of  the  cause.  But  the  court  were  of 
opinion  that  the  arbitrator  had  not  exceeded  his  authority,  as 
the  event  of  the  award,  which  the  costs  were  to  abide,  meant 
the  ultimate  and  general  event,  and  not  that  of  each  particular 
part,  and  that  as  the  suit  in  equity  prayed  an  injunction,  the 
arbitrator  clearly  had  power  to  restrain  on  equitable  grounds 
the  plaintiffs  from  recovering  that  to  which  on  legal  grounds 
they  were  entitled,  although  it  was  true  that  he  thus  exercised 
an  indirect  jurisdiction  over  the  costs  at  law  (y). 


What  the  ii.   What  the  event,  when  the  costs  of  the  cause  only  abide 

award°  ^he  event.'] — From  the  somewhat  ambiguous  provision  ordi- 

narily inserted  in  a  submission,  referring  a  cause  and  all 
matters  in  difference,  "  that  the  costs  of  the  cause  shall  abide 
the  event  of  the  award,"  it  is  not  always  easy  to  say  on  what 
event  the  costs  of  the  cause  are  to  depend,  whether  on  the 
event  of  the  award  as  to  the  cause,  or  on  the  general  event  of 
the  whole  award  (z). 

Costs  of  cause  If  the  costs  of  the  cause,  or  of  all  matters  in  difference  in 
tne  cause)  ^e  to  ^^  fae  event  of  the  wwd,  and  the  sub- 
mission be  silent  as  to  the  costs  of  the  reference,  or  leave 
them  in  the  arbitrator's  discretion,  the  event  construed  to  be 
meant  will  be  the  event  of  the  award  as  to  the  cause,  and 
not  the  general  event  of  the  award,  even  although  the  event 
of  the  whole  award  be  in  favour  of  the  party  who  fails  in  the 
action  (a). 

Where  the  question  in  the  action  (no  pleadings  having 
been  delivered)  was,  whether  the  sum  paid  into  court  by 
defendant  was  sufficient  to  answer  the  plaintiff's  claim,  and 
the  arbitrator  found  that  it  was,  the  defendant  was  held 
entitled  to  the  whole  costs  of  the  action,  on  the  ground  that 
the  event  was  in  his  favour  6. 


Reference 
before  plead- 
insr. 


(y}  Eeeves  v,  Macgregor,  9  A. 
&  E.  576. 

(z)  See  Cooper  v.  Pegg,  24  L.  J. 
C.  P.  167. 

(a)  Lund  v.  Hudson,  1  D.  &  L. 
236;  Crosbie  v.  Holmes,  3  D.  & 
L.  566 ;  Highgate  Archway  Co. 
v.  Nash,  2  B.  &  A.  597 ;  Pearson 


v.  Archbold,  11  M.  &  W.  477; 
Matlock  Gas  Light  Co.  v.  Peters, 
25  L.  J.  Q.  B.  273;  S.  0.  6  E.  &  B. 
215  ;  Eeynolds  v.  Harris,  28  L.  J. 
C.  P.  26 ;  S.  C.  3  C.  B.  N.  S.  267. 
(6)  Langridge  v.  Campbell,  2 
Ex.  D.  281. 
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On  the  reference  of  an  action  for  4177.  when  the  costs  of      TAI.T  II. 
the  cause  were  to  abide  the  event,  and  the  defendant  before 
the  reference  had  paid  1757.  into  court  and  counter-claimed ; 
the  award  decided  that  the  plaintiff  was  entitled  to  71.  more  counter-claim 
than  the  amount  paid  into  court,  and  the  defendant  to  187. 
on  his  counter-claim ;  it  was  held  that  the  plaintiff  was  the 
party  substantially  successful  in  the  action,  that  the  event 
was  in  his  favour,  and  that,  therefore,  he  was  entitled  to  the 
general  costs  of  the  action,  and  the  defendant  to  the  costs 
of  the  issues  on  the  counter-claim  (c) . 

On  a  reference  of  a  cause  and  all  matters  in  difference,  the  Costs  of  cause 
costs  of  the  cause  to  abide  the  event  of  the  reference,  the  of  reference, 
award  found  a  verdict  for  the  plaintiff  for  2597.  in  the  action, 
and  that  the  defendant  was  entitled  to  2427.  on  the  matters 
beyond  the  cause  :  the  plaintiff  was  held  entitled  to  the  costs 
of  the  action  (d) . 

The   arbitrator,  therefore,  in  such  case,  is  not  justified  in  Arbitrator 
1  •  i  j    -L    i.  T-  A    j     •  j     n_  must  decide 

making  a  general  award,  but  he  must  decide  the  cause  sepa-  cause  8epa. 


rately  from  the  other  matters  in  difference,  in  order  that 
there  may  be  an  event  of  the  cause  on  which  the  costs  of  the 
cause  can  be  taxed.  And  for  this  end  it  is  necessary  that 
the  cause  should  not  merely  be  disposed  of,  but  determined 
in  favour  of  one  of  the  parties  (e).  The  proper  manner  of 
deciding  a  cause,  the  duty  of  finding  on  every  issue  joined, 
the  powers  and  duties  of  the  arbitrator  as  to  the  verdict, 
damages,  and  judgment,  have  been  fully  discussed  in  the 
previous  chapter  (/). 

An  award  of  a  gross  sum  in  favour  of  either  party  is  insuf-  Separate 
ficient,  because  it  leaves  quite  uncertain  in  whose  favour  the  CaulcfG 
cause  has  been  decided,  since  it  is  impossible  to  collect  from 
it  whether  the  sum  is  to  be  paid  in  respect  of  the  action,  or 
of  any  other  matters  in  difference,  so  that  there  is  no  deter- 
mination of   the   event   on  which  the   costs  of    the   cause 
depend  (g) ;  and  even  if,  when  a  verdict  has  been  taken,  the  To  allow  tax- 
issues  are  specifically  decided,  the  finding  is  still  defective,  thfverdlot? 

(c)  Waring  v.  Peannan,  50  L.T.  (/)  P.  H.  ch.  6,  p.  338. 

633.  (<A  Pearson  v.  Archbold,  11  M. 

(<l}  Stevens  v.  Chapman,  L.  E.  &  W.  477 ;  Crosbio  v.  Holmes,  3 

6  Ex.  213.  D.  &  L.  560  ;  S.  C.  15  L.  J.  Q.  B. 

(e)  Looming  v.  Foarnley,  In  ro,  125.     See  Nicholson  v.  Sykes,  9 

5  B.  &  Ad.  403.  Ex.  357. 
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right  to  costs, 


And  scale  of 
taxation. 


Costs  of  dis- 
tributive 
pleadings. 


What  suffi- 
cient award 
when  arbitra- 
tor to  tax 

costs. 


because,  as  there  are  no  specific  damages  in  the  cause,  the 
costs  of  the  cause  cannot  he  taxed  on  the  verdict  (h). 

And  the  arbitrator  was  hound  to  assess  the  true  amount  of 
debt  or  damages  in  the  cause  separately ;  for  in  trespass  and 
case  the  right  to  costs  often  depended  upon  the  damages 
amounting  to  forty  shillings  (i).  And  in  actions  on  contract 
for  a  demand  in  the  nature  of  a  debt,  the  scale  at  which  the 
costs  of  the  cause  were  taxed  depended  upon  whether  the 
plaintiff  recovered  a  sum  exceeding  201.  (k). 

When  a  declaration  or  plea  contained,  as  was  very  com- 
monly the  case,  several  claims  or  several  defences,  it  was  the 
duty  of  the  arbitrator  to  consider  whether  it  might  not  be 
right  for  him  to  find  for  a  party  on  some  specific  matters, 
and  against  him  as  to  the  others,  as  such  finding  might 
materially  affect  the  distribution  of  the  costs  (/). 

Where,  however,  a  cause  and  all  matters  in  difference  were 
referred,  the  costs  of  the  cause,  reference,  and  award,  and  all 
other  costs  to  abide  the  event  of  the  award,  and  to  be  taxed 
by  the  arbitrator,  an  award  that  a  certain  sum  was  due  from 
the  defendant  to  the  plaintiff,  and  directing  payment,  was 
held  sufficient,  though  it  did  not  show  how  the  arbitrator  had 
decided  the  cause,  what  amount  was  given  in  respect  of  the 
matters  in  difference,  or  what  portion  of  the  sum  the  arbi- 
trator had  assessed  for  costs  (m). 


Costs  of  cause 
and  reference 
abiding  event. 

Event  to  be 

construed 

distributively. 


in.  WTiat  the  event,  when  the  costs  of  cause  and  reference 
abide  the  event.'] — When  the  "  costs  of  the  cause,  and 
reference,  and  award "  abide  the  event,  the  word  event 
must  now,  it  is  clear,  be  construed  distributively.  And  where 
the  award  was  that  the  plaintiff  was  entitled  to  recover  129/. 
beyond  the  amount  paid  into  court,  and  the  defendant  to 
recover  667.  on  his  counter-claim,  it  was  held  that  the  plaintiff 
was  entitled  to  the  general  costs  of  the  action,  and  the 


(h)  Taylor  v.  Shuttleworth,  8 
Dowl.  281 ;  Tayler  v.  Marling,  2 
M.  &  GK  55. 

(«')  Spain  v.  Cadell,  8  M.  &  W. 
129. 

(K)  Elleman  v.  Williams,  2  D.  & 
L.  46.  See  P.  III.  ch.  8,  s.  2,  as 
to  taxing  the  costs  of  the  cause. 
See  also  Eule  v.  Bryde,  1  Ex.  E. 
151. 


(/)  Reynolds  v.  Harris,  28  L.  J. 
C.  P.  26  ;  S.  0.  3  C.  B.  N.  S.  267  ; 
Gore  v.  Baker,  4  E.  &  B.  470 ; 
Crawshaw  v.  The  York  and  North 
Midland  Eail.  Co.,  21  L.  J.  Q.  B. 
274 ;  Kelcey  v.  Stupples,  32  L.  J. 
Ex.  6;  S.  C.  1H.  &  C.  576. 

(m)  Bradley  v.  Phelps,  6  Ex. 
897. 
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defendant  to  the  costs  of  the  counter-claim,  notwithstanding    c^  ^  32 
that  the  subject-matter  of  the  claim  and  counter-claim  was  - 

J  Claim  and 

the  Same  (n).  counter-claim 

Where  the    award    found    in    favour    of  the  plaintiff's  8ucce88ful- 
claim  in  the  action,  and   also  in   favour  of  the  defendants'  On  counter^ 
counter-claim,  hut  to  a  larger  amount,  it  was  held  that  the  claim, 
defendants  were  entitled  to  the  general  costs  of  the  action, 
reference,  and  award,  and  to  the  costs  of  issues  found  in  their 
favour,  but  that  the  plaintiff  was  entitled  to  the  costs  of  the 
issues  found  in  his  favour  (o) .    So  where  there  was  no  counter-  Money  paid 
claim,  but  the  defendant  paid  money  into  court,  which  the  mto  court, 
award  found  sufficient  ( p) . 

So  where  an  action  and  all  matters  in  difference  were 
referred,  with  a  similar  clause  as  to  the  costs,  and  the  award 
found  a  money  payment  was  due  to  the  plaintiff  in  the  action, 
but  found  for  the  defendant  on  certain  matters  in  difference, 
it  was  held  that  the  plaintiff  was  entitled  to  the  costs  of  the 
action,  and  the  defendant  was  entitled  to  the  costs  of  the 
matters  in  difference  on  which  he  had  succeeded  (<?). 

But  a  different  rule  prevailed  in  old  times. 

"When  on  a  reference  of  a  cause  and  all  matters  in  differ- 
ence, the  submission  provided  that  the  costs  of  the  cause  and 
of  the  reference  were  to  abide  the  event  of  the  award,  that,  as 
a  general  rule,  according  to  the  authorities  then  in  force,  was 
construed  to  mean  the  general  event  of  the  award,  and  that 
each  party  would  have  to  pay  his  own  costs,  unless  everything 
were  decided  in  favour  of  one  party  (r). 

Hence,  where  the  costs  of  the  action,  submission,  reference,  NO  costs, 
and  award,  and  all  other  matters  in  anywise  relating  thereto, 
were  directed  to  abide  the  event  of  the  award,  and  to  be  paid 
at  such  time  or  times  as  the  arbitrator  should  direct,  and  the 
award  found  some  matters  in  favour  of  each  party,  the  arbi- 
trator was  held  to  have  exceeded  his  authority  in  giving  any 
directions  respecting  the  payment  of  the  costs  (s). 

(«•)  Pearson  v.  Ripley,  50  L.  T.  (r)  Boodlo  v.  Davios,  3  A.  &  E. 

629.  200  ;  Jones  v.  Powell,  6  Dowl.  483  ; 

(o)  Lund  v,  Campbell,  14  Q.  B.  Gribble  v.  Buchanan,  26  L.  J.  0. 

D.  821.  P.  24  ;   S.  0.  18  C.  B.  Kep.  691 ; 

(p)  Goutard  v.  Can-,  53  L.  J.  Keynolds  ».  Harris,  28  L.  J.  C.  P. 

Q.  B.  D.  55.  26 ;  S.  C.  3  C.  B.  N.  S.  267. 

(q)  Hawke  v.  Brear,  14  Q,.  B.  (a)  Boodle  v.  Davieg,  3  A.  &  E. 

D.  841.      See  Ellis  v.  Do  Silva,  200. 
6  Q.  B.  D.  521. 
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Costs  follow 
ing  balance. 


PAST  II.          go  wnere  the  costs  of  the  action  were  to  abide  the  event  of 

CH.  VII.  S.  2. 

-  the  action,  and  the  costs  of  the  reference  and  award  to  abide 
the  event  of  the  award,  and  the  arbitrator  found  for  the 
plaintiff  in  the  action  for  80/.,  and  for  the  defendant  as  to  the 
matters  in  difference  beyond  the  action  for  61.,  and  ordered 
the  defendant  to  pay  the  balance  to  the  plaintiff,  each  party 
had  to  bear  their  own  costs  of  the  reference  (t). 

Where  there  were  several  accounts  between  two  merchants, 
and  they  agreed  that  the  whole  accounts  should  be  referred 
to  an  arbitrator,  the  costs  to  abide  the  result  of  the 
award,  and  the  arbitrator  found  the  balance  upon  some  of 
the  accounts  in  favour  of  one  party,  and  upon  others  in 
favour  of  the  other,  but  the  final  balance  of  the  whole  amount 
in  favour  of  one  of  the  two,  the  result  on  which  the  right  to 
costs  depended  was  the  final  determination  of  the  whole 
matters  in  dispute,  and  the  costs  followed  the  balance :  and 
this  it  seems  was  the  case,  although  an  action  had  been  com- 
menced in  respect  of  some  of  the  matters  in  account,  and 
the  cause  and  all  matters  in  difference  were  referred,  the 
costs  of  the  cause,  reference,  and  award,  to  abide  the  result 
of  the  award,  and  the  arbitrator  had  determined  that  in  the 
action  the  plaintiff  was  entitled  to  recover  a  certain  amount, 
but  that  on  the  balance  of  all  the  accounts,  taking  into  con- 
sideration the  sum  found  due  in  the  action,  the  plaintiff  was 
indebted  to  the  defendant  (11} . 

Costa  divided.  On  a  like  reference  the  award  found  371.  due  on  the 
money  counts  from  defendant  to  plaintiff,  a  like  sum  and 
21.  10s.  due  from  plaintiff  to  defendant  on  a  set-off,  on  a 
count  for  trover  40/.  damages  against  the  defendant.  The 
court  held  the  plaintiff  entitled  to  the  costs  of  the  action,  the 
defendant  to  the  costs  of  proving  the  set-off,  but  neither  party 
to  the  costs  of  the  reference  or  award  (x). 

On  a  claim  by  a  contractor  for  making  seven  separate 
portions  of  a  railway  under  seven  distinct  contracts,  the 
action  and  all  matters  being  referred,  the  costs  of  the  cause 
and  reference  to  abide  the  event,  it  was  held  that  the 
arbitrator  need  not  award  separately  as  to  each  portion, 


Costs  not 
distributive. 


(t}  Gribble  v.  Buchanan,  26  L. 
J.  0.  P.  24 ;  S.  0.  18  C.  B.  Eep. 
691. 

(it)  Hemsrworth  v.  Brian,  1   C. 


B.  131  ;  Dunhill  v.  Ford,  37  L.  J. 

C.  P.  32 ;  S.  C.  L.  E.  3  C.  P.  36. 
(x)  Woodhams  v.  Woodhanas,  25 

L.  T.  460. 
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the  costs  not  being  distributive  according  to  the  result  of      PAET  H. 

CH.  vn.  s.  2. 

each  (y) . 


"Where  an  action  of  trover  for  corn  was  referred,  the  costs  When  costs 
to  abide  the  event  of  the  award,  and  the  arbitrator  awarded  *°  °    general 


to  the  plaintiff  a  right  of  entering  into  the  defendant's  barn,  whether  arbi- 
but  did  not  decide  the  action,  it  was  held  that  as  the  event  decide  cause. 
was  substantially  in  the  plaintiff's  favour,  the  plaintiff  was 
entitled  to  his  costs,  and  the  court  noticed  the  distinction  that 
the  costs  were  to  abide  the  event  "  of  the  award"  and  not 
"  of  the  action  "  (z). 

When  the  costs  of  the  suit,  reference,  and  award,  were  to  Awarding 
abide  the  event  of  the  award,  and,  independently  of  the  cease? 
cause,  the  award  was  partly  in  favour  of  the  plaintiff,  and 
partly  of  the  defendant,  as  the  event  of  the  award  as  to  costs 
was  already  determined  by  this  finding  to  be,  that  each 
party  should  pay  his  own,  it  was  not  incumbent  on  the  arbi- 
trator to  make  a  legal  termination  of  the  cause  in  favour  of 
either  party.  On  this  ground,  where  an  action  for  the  price 
of  some  flints  sold  and  delivered,  and  also  for  the  use  and 
occupation  of  a  gravel  pit,  was  referred,  with  all  matters  in 
difference,  the  costs  of  the  suit,  reference,  and  award,  being 
to  abide  the  event  of  the  award,  the  court  supported  the 
award,  which  directed  the  defendant  to  deliver  a  certain 
quantity  of  flints  to  the  plaintiff,  and  the  plaintiff  to  pay  the 
defendant  a  specified  sum,  upon  payment  of  which  the  award 
ordered  that  all  proceedings  in  the  action  should  cease,  and 
that  each  party  should  give  the  other  a  general  release,  the 
arbitrator  expressing  no  opinion  respecting  the  merits  of  the 
action  («). 

But  although  it  may  not  be  absolutely  necessary,  it  is  Costs  of  cause 
advisable  in  all  cases,  if  possible,  to  decide  on  the  merits  of  *f  cause/*' 
the  cause  separately,  for  in  some  cases  where  the  costs  of 
the  cause,  and  of  the  reference  and  award,  were  to  abide  the 
event  of  the  award,  the  court  have  construed  the  submission 
to  mean  that  the  costs  of  the  cause  were  to  depend  on  the 
event  of  the  award  as  to  the  cause  (i),  and  in  one  instance, 

(y)  Crawshaw  v.  The  York  and          (a)  Anon.,  1  Smith,  426. 


North  Midland  Rail.  Co.,  21  L.J.  (a)  Yatos  v.   Knight,  2  Bing. 

Q.   B.   274.      See  the  preceding  N.  0.  277. 

division  of  this  section  as  to  the  (i)  Eardley  v.  Steer,  2  0.  M.  & 

advantage  and  effect  of  distribu-  E.  327. 

tivo  findings,  p.  392. 
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PAET  II. 

CH.  VII.  S.  2. 


Costs  of 
causes  abid- 
ing event  of 
each. 


Costs  of 
cause  and  suit 
abiding 
general  event. 


Costs  of 
reference  to 
include  costs 
of  action, 


when  the  cause  was  decided  for  the  defendant,  and  the 
general  event  of  the  reference  was  for  the  plaintiff,  directed 
the  master  to  tax  the  defendant  his  costs  of  suit,  and  give 
the  plaintiff  the  costs  of  the  reference  (c). 

From  the  peculiar  terms  of  the  submission,  and  the  nature 
of  the  subject-matter,  the  direction  that  costs  are  to  abide 
the  event  of  the  award  has  been  in  particular  cases  con- 
strued to  mean  that  the  costs  of  each  matter  are  to  abide 
the  decision  on  that  matter.  An  action  of  replevin,  and  two 
actions  of  ejectment  were  referred,  together  with  the  subject- 
matters  thereof,  in  one  submission,  and  it  was  also  agreed 
"  that  the  costs  of  the  said  several  actions,  and  of  all  matters 
and  things  relating  thereto,  shall  abide  the  event  of  the 
award,  and  be  borne  and  paid  by  the  parties  at  such  time 
and  in  such  manner  as  the  same  shall  be  thereby  ordered  to 
be  paid,  and  that  the  costs  and  charges  of  the  submission, 
reference  and  award,  shall  be  in  the  discretion  of  the 
arbitrators."  The  arbitrators  found  two  actions  in  favour  of 
one  party,  and  one  in  favour  of  the  other,  and  then  directed 
the  costs  of  each  action  severally  to  be  paid  by  the  losing 
party  in  each  on  a  particular  day.  It  was  objected  that 
the  arbitrators  had  no  power  over  the  costs,  as  the  event 
of  the  award  was  not  wholly  one  way ;  but  the  court  held 
the  arbitrators  right  in  .their  direction,  as  in  substance 
several  actions,  and  nothing  more,  being  referred,  the  agree- 
ment that  the  costs  of  the  actions  should  abide  the  event 
of  the  award,  meant  the  event  of  the  award  as  to  each  action 
distributively  (d) . 

But  where  an  action  and  a  suit  to  restrain  the  plaintiff  at 
law  from  proceeding  with  the  action  were  referred,  the  costs 
of  the  action  and  suit  to  abide  the  event  of  the  award,  the 
court  held  that  the  event  which  the  costs  were  to  abide 
meant  the  ultimate  and  general  event,  and  not  that  of  each 
particular  part  (e). 

By  the  agreement  of  reference  between  M.  and  ~W.  refer- 
ring all  matters  in  difference,  it  was  provided  that  an  action 
by  M.  against  W.  should  be  discontinued,  and  that  the  costs 
of  the  reference  and  award,  including  the  costs  of  the  action, 


(c)  CMttenden  v.  Walker,  3  A. 
&  E.  691. 

(d)  Jones  v.  Powell,  6  Dowl. 


483. 

(e)  Eeeves  v.  Macgregor,  9  A. 
&  E.  576. 
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should  abide  the  event  of  the  arbitration.     The  arbitrator      PART  II. 
found  that  "W.  was  not  guilty  of  the  charges  alleged  in  the 


action,  but  owed  M.  a  certain  sum.  The  Court  of  Queen's 
Bench  held  neither  party  entitled  to  costs  (/).  And  it  was 
subsequently  decided  by  the  Court  of  Exchequer,  that  the 
one  party  who  had  paid  the  umpire's  charges  in  order  to  take 
up  the  award  was  entitled  to  recover  half  the  amount  by 
action  from  the  other  (g). 

Where  a  verdict  was  taken  subject  to  a  reference  to  an  Costs  of 
arbitrator  to  find  the  facts  and  state  a  case,  the  costs  of  the  ^  costs^f0 
reference  and  arbitration,  and  special  case,  to  be  costs  in  the  cause, 
cause,  and  to  abide  the  event  thereof,  and  the  court  below 
gave  judgment  for  the  plaintiff,  but  that  was  reversed  in  the 
Exchequer  Chamber ;  the  court  held  that  the  event  meant, 
not  the  ultimate  event,  but  the  event  as  if  there  had  been  a 
trial  at  law  and  no  reference  at  all  (ti). 

iv.  Effect  of  the  award  when  costs  abide  the  event.'] — When  Award  same 
the  costs  of  the  cause  are  to  abide  the  event  of  the  award,  ve^,*8  a 
the  costs  which  are  allowed  are  generally  those  costs  only 
which  would  have  followed  the  legal  event  had  the  conclu- 
sion arrived  at  by  the  award  been  obtained  in  the  ordinary 
course  of  law. 

Thus,  on  a  reference  taking  place  after  a  verdict  for  the  Costs  of  first 
plaintiff  and  a  rule  for  a  new  trial,  the  costs  of  the  cause  to  t! 
abide  the  event,  the  arbitrator  found  for  the  defendant  on 
all  the  issues  ;  it  was  held  that  as,  if  there  had  been  a  second 
trial,  neither  party  would  have  been  entitled  to  the  costs  of 
the  first  trial,  the  finding  of  the  arbitrator  gave  the  defendant 
no  claim  to  those  costs  (i).     So  where  the  costs  of  a  cause  Costs  of 
referred  at  Nisi  Prius  were  to  abide  the  event,  and  the  arbi- 
trator  awarded  that    there   was   not   anything   due   to  the 
plaintiffs,  it  was  held  that  as  the  plaintiffs  were  suing  as 
executors,  they  were  not  liable  to  pay  costs  to  the  defendant, 
as  they  would  not  have  been  liable  had  the  cause  been  so 
decided  by  the  verdict  of  a  jury  (A-).     So  also  where  on  a 

(  /')  Marsack  v.  Webber,  29  L.          (i)  Thomas  v.  Hawkes,  1  Dowl. 

J.  Q.  B.  109.  N.  8,  346 ;  Summers  v.  Formby, 

(</)  Marsack  v.  Webber,  6  H.  &  1  B.  &  C.  100. 
N.  1.  (K)  Ilighnam  v.  Hassell,  cited 

(h]  Whaley  v.  Laing,  5  H.  &  N.  in  Swinglohurst  v.  Altham,  3  T. 

480 ;  S.  C.  2U  L.  J.  Ex.  313.  E.  138. 
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PACT  n.      similar  reference  the  arbitrator  awarded  that  the  plaintiff's 
'— '-  demand  was  thirty-seven  shillings  only,  a  sum  under  forty 


shillings,  the  court  made  absolute  a  rule  referring  it  to  the 
master  to  tax  the  defendant  his  costs  of  the  action,  since  if 
a  jury  had  arrived  at  a  like  result,  they  would  have  permitted 
a  suggestion  to  have  been  entered  to  entitle  the  defendant  to 
costs  (/). 

Reference  In  an  action  for  breach  of  covenant  in  a  farming  lease,  the 

finding  for  '    declaration  complained  that  the  defendant  had  not  paid  for 
plaintiff  on      certain  expenses,  had  not  farmed  his  land  in  a  proper  manner, 

one  of  severs! 

matters  in  the  had  not  left  proper  fallows,  and  had  carried  off  straw  from 
the  farm.  After  plea,  the  cause  was  by  judge's  order  referred 
to  arbitration,  "  the  costs  of  the  reference  to  abide  the  event." 
An  award  found  for  the  plaintiff  for  sixteen  shillings  on  the 
breach  charging  the  defendant  with  removing  straw ;  and 
that  the  plaintiff  had  sustained  no  damage  by  reason  of  any 
of  the  other  alleged  breaches.  The  Court  of  Exchequer  held 
that  the  plaintiff  was  not  entitled  to  the  costs  of  the  refer- 
ence, and  drew  a  distinction  between  a  reference  before  issue 
joined,  and  one  where  a  verdict  has  been  taken  subject  to 
the  reference ;  and  Pollock,  C.  B.,  said,  "  In  the  latter  case  the 
plaintiff  gets  his  costs  on  the  issues  on  which  he  succeeds, 
and  the  defendant  his  on  the  issues  on  which  he  succeeds ; 
and  when  on  the  whole,  by  gaining  on  the  issues  in  the  cause, 
the  plaintiff  succeeds,  he  gets  the  general  costs  of  the  cause. 
But  when  there  is  a  reference  of  an  action  before  issue  joined, 
with  an  agreement,  as  here,  that  the  costs  are  to  abide  the 
event,  and  the  plaintiff  succeeds  as  to  a  very  small  part  of 
the  claim  for  which  he  brings  his  action  against  the  defen- 
dant, and  fails  as  to  the  greater  part  of  his  claim,  is  he  to  be 
entitled  to  the  costs  of  the  reference  against  the  defendant  ? 
I  think  not.  If  I  am  asked  who  has  succeeded  in  the  present 
case,  I  say  the  defendant"  (ni). 

The  attention  of  the  court  was  there  called  to  the  case  of 
Wigens  v.  Cook  (n},  which  was  a  reference  at  Nisi  Prius,  the 
record  being  withdrawn,  and  the  plaintiff,  who  had  had 
awarded  to  him  a  farthing  damages  on  one  of  many  counts, 

(Z)  Butler  v.   Grubb,    cited  in  P.  III.  ch.  8,  s.  2,  as  to  taxation  of 

Swinglehurst  v.  Altham,  3  T.  E.  costs. 

138.  (n)  Wigens  v.  Cook,  6  C.  B.  N. 

(m)  Kelcey  v.  Stupples,  32  L.  J.  S.  784  ;  S.  C.  28  L.  J.  C.  P.  312. 
Ex.  6 ;  S.  G.  1  H.  &  C.  576.     See 
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was   held   entitled  by  the   Court  of  Common  Pleas  to  the      PAST  II. 
costs  of  the  cause   which  were  to   abide  the   event   of  the  — - — ' 


award. 

Where,  however,  "  all  matters  in  difference  in  the  cause  "  Costs,  amount 
in  an  action  on  the  case  to  try  a  right  to  a  watercourse  were,  verdict ed  by 
after  issue  joined,  referred  by  a  judge's  order,  the  costs  of  the 
cause  to  abide  the  event  of  the  award,  but  no  power  was  given 
to  the  arbitrator  to  certify  under  the  repealed  statute  3  &  4 
Viet.  c.  24,  s.  2,  and  the  arbitrator  found  for  the  plaintiff  on 
all  the  issues,  with  sixpence  damages,  Coleridge,  J.,  remarking  Reference 
that  the  above-mentioned  statute  did  not  apply  in  terms,  as 
the  plaintiff  did  not  recover  his  damages  by  the  verdict  of  a 
jury,  held  the  plaintiff  entitled  to  full  costs,  construing  the 
submission  to  mean  that  the  payment  of  costs  should  follow 
the  event  of  the  award,  namely,  that  he  in  whose  favour  the 
decision  was,  should  be  paid  by  the  other  party  the  costs  of 
the  suit  (o).  That  decision  has  been  followed  in  a  case  where 
the  record  was  withdrawn,  and  the  arbitrator,  who  had  all 
the  powers  as  to  certifying  as  a  judge  at  Nisi  Prius,  had  on 
one  count  out  of  many  awarded  a  farthing  damages,  but  had 
not  certified  (p).  So  where  a  cause  was  referred  before  trial, 
the  costs  of  the  cause  to  abide  the  event,  and  the  arbitrator 
awarded  in  the  plaintiff's  favour  3/.,  the  court  held  that  the 
plaintiff  was  entitled  to  the  costs  of  the  cause,  and  was  not 
barred  by  the  County  Courts  Act,  13  &  14  Yict.  c.  61, 
s.  11  (q).  So  in  an  action  of  slander  referred  after  issue  joined, 
where  the  arbitrator  found  for  the  plaintiff  on  one  of  three 
counts  and  gave  twenty  shillings  damages,  the  court  held 
the  plaintiff  entitled  to  costs,  the  reference  being  before 
verdict  (r).  But,  in  more  recent  instances,  where  a  rcrdict  has  Reference 
been  taken  subject  to  the  reference,  an  award  for  the  plaintiff  aftcr  verdict- 
of  less  than  forty  shillings  damages  has  been  held  to  bar  his 
right  to  costs,  as  amounting  to  a  recovery  by  verdict  of  a  jury 
within  the  above-mentioned  statute,  and  Griffiths  v.  Thomas  (s) 
was  distinguished  as  being  the  case  of  a  reference  before 

(o)  Griffiths  v.  Thomas,  1 5  L.  J.  (r)  Froam  v.  Sargent,  32  L.  J. 

Q.  15.  336 ;  S.  C.  4  D.  &  L.  109.  Ex.  281 ;   S.  0.  2  H.  &  C.  293. 

(«)  Wigens  v.  Cook,  28  L.  J.  See  also   Owens  v.  Vanhoinrigh, 

C.  P.  312  ;  S.  C.  6  C.  B.  N.  S.  14  Irish  C.  L.  E.  Q.  11.  Uii'J. 

784.  (s)  15  L.  J.  Q.  B.  336;  S.  C.  4 

(?)  Jones  v.  Jones,  29  L.  J.  0.  D.  &  L.  109. 
T.  151 ;  S.  C.  7  C.  B.  N.  S.  832. 
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immaterial. 
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Act. 
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verdict  (t).  Though  the  cause  and  all  matters  be  referred  on 
a  verdict  taken  subject  to  the  reference,  the  same  rule  applies 
that  the  costs  of  the  cause  follow  as  on  a  verdict  (u). 

On  a  compulsory  reference  to  the  master,  "  costs  to  abide 
the  event,"  where  the  master  certified  for  the  plaintiff  for 
31.  7s.  6d.,  it  being  shown  that  the  matter  arose  within  the 
jurisdiction  of  the  Sheriff's  Court  of  London,  it  was  held  that 
the  costs  followed  the  legal  event,  and  that  the  plaintiff  was 
deprived  of  his  costs  by  the  London  Small  Debts  Act, 
15  &  16  Yict.  c.  Ixxvii.  ;  and  the  court  distinguished  the 
cases  of  Wigens  v.  Cook  (x),  and  Jones  v.  Jones  (?/),  as  being 
references  by  consent  before  trial  (z) .  It  does  not  seem  prob- 
able that  any  distinction  will  be  made  on  this  point  between 
references  by  consent  and  compulsory  references  (a) . 

The  old  rule,  depending  on  whether  the  reference  was  before 
or  after  taking  verdict,  has  been  abandoned  by  the  Court  of 
Queen's  Bench  as  unsound,  and  the  true  rule  stated  to  be,  that 
whenever  the  plaintiff  is  entitled  to  judgment  in  the  action  and 
gets  damages  in  the  action,  and  the  case  is  such,  that  if  there 
had  been  no  reference  the  plaintiff  would,  by  virtue  of  the 
County  Courts  Act,  have  lost  his  costs  in  the  cause,  so  does 
he  equally  lose  them,  when  there  is  a  reference  which  fixes 
the  amount,  unless  he  gets  the  necessary  certificate  (1}  for 
costs  on  the  High  Court  scale.  This  certificate  could  be 
given  by  the  court,  notwithstanding  that  the  cause  was 
referred  by  consent,  with  judgment  to  be  entered  for  the 
amount  awarded  (c).  It  would  seem  that  when  the  whole 
cause  is  referred,  the  arbitrator,  under  Order  XXXVI.  r.  55  (b), 
has  the  power  of  allowing  higher  costs  (tf). 

A  determination  of  a  cause  by  an  arbitrator,  where  a 
verdict  has  been  taken  subject  to  the  reference,  has  often 
been  held  equivalent  to  a  trial,  so  as  to  entitle  the  defendant 


(t)  Cooper  v.  Pegg,  24  L.  J.  C. 
P.  167 ;  Held  v.  Ashby,  13  C.  B. 
897. 

(u)  Smith  v.  Edge,  33  L.  J.  Ex. 
9 ;  S.  C.  2  H.  &  C.  659. 

(x]  6  C.  B.  N.  S.  784 ;  S.  C.  28 
L.  J.  C.  P.  312. 

(*/)  7  0.  B.  N.  S.  832 ;  S.  C.  29 
L.  J.  C.  P.  151. 

(z)  Kobertson  v.  Sterne,  31  L.  J. 
C.  P.  362. 


(a)  Smith  v.  Edge,  33  L.  J.  Ex. 
9,  per  Bramwell,  B.  See  Webb  v. 
Sanderson,  in  notis,  2  H.  &  C. 
984  ;  Cowell  v.  Amman  Aberdare 
Colliery  Co.,  12  L.  T.  N.  S.  150. 

(b}  Cowell  v.  Amman  Aberdare 
Colliery  Co.,  12  L.  T.  N.  S.  150. 

(c)  Hyde  v.  Beardsley,  18  Q.  B. 
D.  244. 

(d)  See  ante,  p.  378,  where  the 
rule  is  set  out. 
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to  costs  under  the  43  Gr.  III.  c.  46,  s.  3,  where  the  plaintiff      PAET  TI- 
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does   not  recover  the   sum   for   which   the   defendant   was  — - — ' 


arrested,  and  the  arrest  was  made  without  reasonable  and 
probable  cause  (e) .  A.  similar  decision  has  been  arrived  at 
with  regard  to  applications  under  the  statute  12  &  13  Viet. 
c.  106,  s.  86,  where  the  plaintiff  makes  an  affidavit  as  to  the 
amount  of  the  debt,  without  reasonable  or  probable  grounds  (_/). 
Nor  is  he  precluded  from  applying  on  the  ground  of  other 
matters  in  difference  being  referred  by  the  same  submission, 
if  the  arbitrator  have  made  a  separate  adjudication  as  to  the 
cause  (g).  But  where  a  cause  was  referred  before  trial,  the 
costs  to  abide  the  event,  and  there  was  no  award  of  a  verdict, 
the  defendant  was  held  not  entitled  to  costs  under  the  43 
Gr.  III.  c.  46,  s.  3,  on  the  ground  that  the  sum  awarded  the 
plaintiff  was  not  money  recovered  in  the  action  within  the 
meaning  of  the  statute  (/?),  even  when,  by  the  submission, 
the  costs  were  to  abide  the  event  in  like  manner  as  on  a 
verdict  (/). 

Where  in  an  action  for  356/.  the  defendant  A.,  after  paying  Plaintiff 
319/.  to  the  plaintiff,  pleaded  the  nonjoinder  of  B.  and  C.  as  feescs°Ihan lo/. 
co-contractors,  and  the  plaintiff  thereupon  added  them   as 
defendants,  and  the  cause  was  referred  at  the  trial,  costs  of 
the  cause  to  abide  the  event  of  the  award,  and  the  arbitrator 
directed  the  verdict  to  stand  for  3/.,  and  refused  to  certify  for 
costs  ;  it  was  held  that  the  plaintiff,  having  in  his  action 
against  the  three  defendants  recovered  less  than  20/.,  was  not 
entitled  to  the  costs  of  the  cause  even  as  against  A.  (/•). 

Where  a  cause  and  all  matters  in  difference  were  referred, 
the  costs  of  the  cause  to  abide  the  event  of  the  award,  and 
the  arbitrator  found  that  at  the  commencement  of  the  suit 
there  was  due  from  the  defendant  to  the  plaintiff  451.,  and 
that  the  plaintiff  had  no  reasonable  or  probable  cause  for 
arresting  the  defendant  (as  he  had  done)  for  179/.,  and  that 

(e)  Summers  v.  Grosvenor,  2  C.  J.  Ex.  126  ;  Foster  v.  Hanson,  1 

&M.  341  ;  Summers  v.  Formby,  1  H.  &  N.  755. 

B.&C.  100;  Silvorsides  v.  Bowley,  (g)  Jones  v.  Jehu,  5  Dowl.  130. 

1  Moore,  92 ;  Rowe  v.  Rhodes,  2  (A)  Keono  v.  Deeble,  3  B.  &  C. 

C.  &  M.  379 ;  Reynolds  v.  Flower,  491  ;  Stevens  v.  Russell,  1 II.  &  X. 

3  M.  &  Sc.  801  ;  Payne  v.  Acton,  752. 

1  B.  &  B.  278 ;  Watkins  v.  O'Gor-  (/)  Holder  v.  Eaitt,  2  A.  &  E. 

man  Mahon,  5  Dowl.  178.  445. 

( /')  Deero  v.Kirkhouso,  20  L.  J.  (k}  Balmain  v.  Lick  ford,  L.  E. 

<  >.  I1,.  19,3;  Hill  v.  Merritt,  26  L.  10  C.  P.  203. 

R.  D  1) 
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the  defendant,  loy  means  thereof,  was  entitled  to  compensa- 
tion to  the  amount  of  207.  ;  the  court,  in  the  exercise  of  their 
discretion,  refused  to  allow  the  defendant  costs  under  the  43 
Gr.  III.  c.  46,  inasmuch  as  by  the  terms  of  the  submission  the 
costs  were  to  abide  the  event  of  the  award,  and  that  was  in 
favour  of  the  plaintiff  (?) . 

Where  a  replevin  suit  not  at  issue  was  referred,  the  costs 
to  abide  the  event,  and  the  arbitrator  awarded  in  favour  of 
the  defendant,  it  was  held  that  the  defendant  was  not  entitled 
to  double  costs  under  the  statute  11  Gr.  II.  c.  19,  s.  22,  as 
that  act  gave  double  costs  against  a  plaintiff  in  replevin 
only  in  three  cases,  namely,  when  he  was  nonsuited,  dis- 
continued his  action,  or  had  judgment  given  against  him ; 
though  had  the  arbitrator  awarded  a  discontinuance  it  would 
perhaps  have  been  different  (£).  An  action  to  recover  the 
treble  value  of  tithes  not  set  out  under  2  &  3  E.  YI.  c.  13, 
having  been  referred  after  demurrer,  and  the  arbitrator 
having  awarded  the  single  value  to  be  less  than  61.  13s.  4rf., 
the  plaintiff  was  held  not  entitled  to  costs  on  the  counts  for 
the  penalty  under  the  statute  8  &  9  W.  III.  c.  11,  s.  5,  the 
value  not  having  been  found  by  the  jury  (/)  ;  but  full  costs 
were  given  when  there  was  a  verdict  taken  subject  to  the 
reference,  and  the  arbitrator  directed  a  verdict  to  be  entered 
for  the  treble  value,  11.  10*.'(t»).  An  award  of  less  than  51., 
on  the  reference  of  a  cause  within  the  jurisdiction  of  the 
London  Court  of  Bequests,  deprived  the  plaintiff  of  his  right 
to  costs («),  although  there  was  no  verdict  (0). 

Where  a  party  claiming  compensation  under  a  Railway  Act 
agreed  to  refer  his  claim  to  arbitration,  instead  of  taking  the 
verdict  of  a  jury  under  the  provisions  of  the  act,  and  the 
deed  of  reference  and  the  award  were  silent  about  costs,  the 
party  was  not  held  entitled,  on  account  of  an  award  in  his 
favour,  to  claim  the  costs  of  the  reference  from  the  company, 
although,  had  a  jury  given  him  by  their  verdict  a  similar 


(?)  Thompson  v.  Atkinson,  6  B. 
&  C.  193.  See  also  Turner  v.  Prince, 
2  M.  &  P.  305;  Higginson  v. 
Broadhurst,  1  D.  &  L.  490. 

(A-)  Gurney  v.  Buller,  1  B.  &  A. 
670. 

(1)  Barnard  v.  Moss,  1  H.  Bl. 
107. 


(m)  Pedley  v.  Frampton,  2 
Chitt.  155. 

(»)  39  &  40  Geo.  3,  c.  104,  s.  12, 
Local  Act. 

(o)  Day  v.  Mearns,  2  Chitt.  157. 
See  Holden  v.  Newman,  13  East, 
160. 
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amount  of  compensation,  he  would,  according  to  the  statute,      PAET  Ir- 
have  been  entitled  to  the  costs  of  summoning  the  jury,  the  - 
expenses  of  a  bond  which  the  party  was  bound  to  execute, 
and  the  expenses  of  witnesses  (p). 

For  the  purposes  of   costs  under  the  Small  Debts  Act,  Costs  under 

J    •  „          ,       „,        .  ••-,••        ru      Small  Debts 

an  award  in  a  cause  referred  after  issue  joined,  giving  the  Act. 
plaintiff  less  than  201.,  seems  to  have  stood  on  the   same 
footing  as  a  verdict  (q). 

In   an   action  in  which   a  claim  for   debt  and  damages  Claim  and 
exceeded  100/.,  and  the  counterclaim  for  debt  and  damages  c< 
also  exceeded  100/.,  the  award  found  that  the  plaintiff  was 
entitled  to  10/.,  and  261.  damages,  and  that  the  defendant 
was  entitled  to  201.  damages.     It  was  held  that  the  plaintiff 
was  entitled  to  the  costs  on  his  claim,  and  the  defendant  to 
the  costs  on  his  counterclaim  (r). 

Where  the  award  on  a  compulsory  reference  found  the  County  Court 
plaintiff  entitled  to  16/.,  but  that  the  defendant  was  entitled  ^  d 
on  his  counterclaim  to  231.,  so  that  the  defendant  was  entitled 
to  7L  balance,  the  defendant  was  held  entitled  to  his  costs, 
and  that  the  County  Courts  Acts  did  not  apply  to  deprive 
defendants  of  their  costs  (s). 

Where  the  costs  of  the  cause  and  counterclaim  were  to 
follow  the  event,  and  the  arbitrator  found  the  plaintiff 
entitled  to  37 11.,  and  the  defendant  entitled  on  his  counter- 
claim to  3751.,  and  that  the  plaintiff  should  pay  the  defen- 
dant the  balance  of  4/.,  the  plaintiff  had  the  costs  of  proving 
his  claim  from  the  defendant,  and  the  defendant  the  costs  of 
proving  his  counterclaim  from  the  plaintiff  (t). 

Where  the  parties  agreed  in  an  action  that  the  arbitrator  Agreement, 
was  to  award  a  lump  sum  if  he  found  for  the  plaintiff,  and 
that  the  costs  of  the  action,  arbitration  and  award  were  to 
follow  the  event  of  the  verdict,  and  the  arbitrator  found  for 
the  plaintiff,  but  only  gave  one-fifth  of  the  plaintiff's  claim, 
it  was  held  that  the  plaintiff  was  entitled  to  all  costs  (M). 

(/>)  Reynal,  Ex  parte,  16  L.  J.  C.  P.  D.  383;  on  appeal,  4  0.  P. 

(1.  15.304.  D.   459;    Blako  v.  Apploynrd,    3 

(</}  Morris  v.  Bosworth,  2  E.  &  Ex.  D.  195. 

B.  213.  (0  Colo  v.  Firth,  4  Ex.  D.  301 ; 

(>•)  Stooko  v.  Taylor,  5  Q.  B.  D.  Ncalo  v.  ( 'larke,  4  Ex.  D.  286. 

5(i!).  (»)  O'llourko  v.  Railway  Com- 

(s)  Chatfield    v.    Sedgwick,    4  missionors,  59  L.  J.  P.  C.  72. 

l)  n  2 
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v.  Supporting  award  defective  as  to  costs."] — The  award,  if 
defective  in  the  finding  as  to  costs,  may  in  many  cases  be 
costg  sustained  as  to  the  rest,  if  the  party  in  whose  favour  it  is 
desire  it,  by  his  consenting  to  waive  his  right  to  costs  on 
the  higher  scale,  or  to  costs  of  certain  issues,  or  to  all  costs, 
or  allowing  costs  undisposed  of  to  his  opponent,  so  that  his 
opponent  cannot  be  prejudiced  by  the  omission  of  the  arbi- 
trator (x) . 

On  a  reference  as  to  the  amount  of  damages  to  be  paid  by 
the  defendant,  who  was  to  pay  all  costs,  the  court  granted  a 
rule  to  compel  him  to  pay  the  damages  awarded,  as  they  were 
separable  from  the  direction  as  to  costs,  which  was  objected 
to  by  the  defendant  as  insufficient,  and  no  application  was 
made  for  costs  (y). 


SECTION  III. 


PART  II. 
CH.  vn.  s.  3. 

Power  to 
certify  for 
costs  should 
be  given. 

Hardship 
when  not 
given. 


OF   THE    DUTY    OF    THE    ARBITRATOR   WHEN    EMPOWERED    TO 
CERTIFY  FOR  COSTS. 

By  special  provisions  inserted  in  orders  of  reference  the 
arbitrator  is  frequently  authorized  as  a  judge  of  Nisi  Prius  to 
grant  various  certificates  affecting  the  right  to  costs  or  the 
amount  of  costs. 

Care  should  be  taken  to  see  that  such  provisions  are  in- 
serted in  the  submission,  for  cases  of  hardship  often  arise 
when  the  submission  does  not  give  the  arbitrator  such  power. 
In  an  action  of  trespass  referred,  the  costs  to  abide  the  event, 
the  arbitrator  awarded  five  shillings  damages  for  an  assault 
by  the  defendant  in  attempting  to  exercise  a  right  of  way 
negatived  by  the  arbitrator :  the  court  held  the  event  meant 
the  legal  event,  and  that  under  the  statute  22  &  23  C.  II. 
c.  9,  now  repealed,  the  plaintiff  could  recover  no  more  costs 


{x}  Morgan  v.  Smith,  1  Dowl. 
N.  S.  617 ;  England  v.  Davison, 
9  Dowl.  1052 ;  Taylor  v.  Shuttle- 
worth,  8  Dowl.  281;  Tayler  v. 
Marling,  2  M.  &  G.  55 ;  Smith  v. 


Eeece,  6  D.  &  L.  520 ;  Leeming  v. 
Fearnley,  5  B.  &  Ad.  403. 

(</)  Lloyd  v.  Spittle,  6  D.  &  L. 
531. 
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than  damages,  as  the  arbitrator's  award  was  not  tantamount      PAET  n- 

CH    VII     8     3 

to  a  judge's  certificate  under  that  act,  and  such  certificate  was  — 

necessary  to  entitle  the  plaintiff  to  full  costs  (2)  .    Even  where 

the  arbitrator,  giving  ten  shillings  damages  for  a  trespass, 

awarded  in  terms  that  the  trespass  was  wilful,  the  court  held 

they  could  not  give  the  plaintiff  his  full  costs  of  suit,  though 

they  regretted  that  provision  for  supplying  the  want  of  the 

judge's  certificate  had  not  been  made  in  the  submission  (a). 

So  where  an  indictment  removed  by  the  defendant  into  the  Costs  of  spe- 

Clill  IVLTV. 

Queen's  Bench,  and  made  a  special  jury  cause  at  the  instance 
of  the  prosecutors,  Avas  on  the  trial  referred,  and  the  order  of 
reference  provided  that  if  the  arbitrator  were  of  opinion  that 
the  defendant  was  guilty  and  the  prosecutors  entitled  to 
costs,  the  defendant  should  pay  the  costs,  and  the  arbitrator 
did  so  find,  the  court  held  that  the  prosecutor  could  not 
recover  the  costs  of  the  special  jury,  since  the  judge  had  not 
certified  for  those  costs  pursuant  to  the  6  Gr.  IV.  c.  50,  s.  34,- 
and  the  order  of  reference  gave  no  such  power  expressly  to 
the  arbitrator  (6). 

In  many  cases  an  express  clause  is  very  properly  inserted  Certifying 
in  the  submission  empowering  the  arbitrator  to  certify  that  triecTbefore  & 


the  cause  was  a  fit  one  to  be  tried  before  a  judge  of  the  J 
superior  courts,  so  that  if  the  plaintiff  recover  less  than  20L 
he  may  have  his  costs  taxed  for  him  on  the  higher  scale,  if 
the  arbitrator  think  fit  to  grant  a  certificate  (c)  . 

If  the  submission  omit  such  a  provision,  the  arbitrator's  Judge  may 
certificate  will  not  be  of  any  force  of  itself,  but  if  the  cause  tfme/  *' 
were  referred  at  Nisi  Prius,  it  may  form  the  ground  of  an 
application  to  the  judge  before  whom  the  cause  was  brought 
on  for  trial,  who  in  the  exercise  of  his  discretion  would  pro- 
bably, under  the  circumstances,  grant  a  certificate  to  the  same 
effect  (d)  ;  for  this  certificate  may  be  granted  by  the  judge  at 
any  time  (c),  though  it  cannot  be  made  by  the  court  after  the 
judge's  death  (/). 

(z)  Swinglehurst  v.  Altham,  3  394;  Smith  v.  Hailey,  27  L.  T. 

T.  II.  138;  Willis  v.  Osborne,  1  426. 

Chitt.  183.  (d)  Nokes  v.  Frazor,  3  Dowl. 

(a)  Ward  v.  Mallinder,  5  East,  339  ;  Broggref  t>.  llawko,  6  Dowl. 

489.  67. 

(/O  R.  v.  Moate,  3  B.  &  Ad.  237.  (V)  Ivey    v.   Young,    5    Dowl. 

Sue  Finlayson  v.  M'Leod,  1  B.  &  450. 

A.  663.  (/)  Astley  r.  Joy,  9  A.  &  E. 

(c)  Hallen   v.  Smith,   7   Dowl.  702. 
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PART  II. 
en.  vir.  s.  3. 

Power  trans- 
ferred from 
judge  to 
arbitrator. 


Arbitrator 
must  certify 
in  award  for 
costs  of 
special  jury. 


Certifying  no 
distinct 
matter  of 
complaint  on 
each  count. 


If  the  arbitrator  have  a  power  to  certify,  and  omit  to 
exercise  it,  the  judge  before  whom  the  cause  came  on  for 
trial  cannot,  it  seems,  grant  a  certificate,  his  power  being 
transferred  by  the  submission  to  the  arbitrator  (g). 

But  a  power  given  to  the  arbitrator  to  certify  as  a  judge  at 
Nisi  Prius  did  not  prevent  a  judge  at  chambers  afterwards 
certifying  under  the  stat.  13  &  14  Yict.  c.  61,  s.  13,  that  the 
county  court  and  superior  court  had  concurrent  jurisdic- 
tion (A). 

Although  the  statute  6  Gr.  IV.  c.  50,  s.  34,  provides  that 
the  judge  shall,  immediately  after  the  verdict,  certify  on  the 
back  of  the  record  that  the  cause  was  proper  to  be  tried  by  a 
special  jury,  the  arbitrator,  when  clothed  by  the  submission 
with  the  same  powers  as  the  judge  of  Nisi  Prius,  must  em- 
body his  certificate  in  his  award,  for  as  soon  as  he  has  once 
awarded  his  power  is  at  an  end ;  so  that  if,  after  making  his 
award,  he  indorse  on  the  back  of  the  record  a  certificate  that 
the  cause  was  proper  to  be  tried  by  a  special  jury,  such  cer- 
tificate is  of  no  avail  to  entitle  the  successful  party  to  the 
costs  of  the  special  jury  (t). 

After  an  application  to  a  judge  to  strike  out  the  first  or 
second  counts  in  the  declaration,  as  founded  on  the  same 
subject-matter,  had  been  dismissed  (the  judge  being  satisfied 
that  a  distinct  claim  was  intended  to  be  made  under  each), 
the  cause  was  referred.  The  arbitrator  who  was  empowered 
to  certify  for  a  special  jury,  and  to  certify  as  a  judge  of  Nisi 
Prius  might  have  done,  "  that  no  distinct  subject-matter  of 
complaint  was  bona  fide  intended  to  be  established  in  respect 
of  each  count,"  awarded  for  the  plaintiff  on  the  second  count, 
and  for  the  defendant  on  the  first  and  third  counts,  and 
certified  "that  the  cause  was  fit  to  be  tried  by  a  special 
jury ; "  and  also  "  that  no  distinct  subject-matter  of  com- 
plaint was  bona  fide  intended  to  be  established  in  respect  of 
cither  of  the  counts  on  which  the  plaintiff  had  failed"  The 
court  held  this  latter  certificate  ineffectual  to  deprive  the 
plaintiff  of  his  costs  of  the  cause,  as  it  did  not  show  with 
sufficient  clearness  that  the  subject-matter  of  the  second 


(g]  Bichardson  v.  Kensitt,  6  M. 
&  G.  712. 

(A)  Sharp  v.  Eveleigh,  20  L.  J. 
Ex.  282. 


(i)  Geeve  v.  Gorton,  3  D.  &  L. 
481.  See  Spain  v.  Cudell,  8  M.  & 
W.  129. 
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count  was  not  distinct  from  that  of  the  first,  which  was  the      rART  ir- 
question  before  the  judge.     Had  the  latter  certificate  been  - 
valid,  the  plaintiff  though  losing  the  costs  of  the  cause,  would 
not,  it  seems  have  been  deprived  of  the  costs  of  the  special 


When  the  submission  gave  the  arbitrator  power  to  "  certify  Certifying 
for  the  purpose  of  costs  in  the  same  manner  as  a  judge  at  brought  to 
Nisi  Prius,"  he  had  authority  to  certify  under  the  repealed  tr7  a  right- 
statute  3  &  4  Yict.  c.  24,  s.  2,  that  the  action  was  brought  to 
try  a  right  other  than  the  mere  right  to  damages  (/).     He 
had  the  same  power  as  a  judge  and  his  discretion  was  open  to 
review  only  when  that  of  a  judge  could  be  questioned  (m). 
It  was  not  necessary  that  he  should  state  in  his  award  what 
right  the  action  was  brought  to  try  (n). 

When  an  arbitrator  has  all  the  powers  as  to  certifying  Limit  on 
as  a  judge  at  Nisi  Prius,  and  the  order  of  reference,  no 
verdict  being  taken,  provides  that  the  costs  of  the  cause 
shall  abide  the  event  of  the  award,  it  is  not  clear  how 
far  he  can  affect  the  costs  by  any  certificate  which  he  may 
give,  for  the  parties  have  specially  by  agreement  provided  as 
to  them  (0). 

In  giving  the  certificate,  the  arbitrator  should  have  followed  Arbitrator 
as  far  as  possible  the  rules  laid  down  in  the  statute  3  &  4 
Yict.  c.  24,  for  the  guidance  of  the  judge  ;  but  as  it  was  im- 
possible that  he  could  follow  the  provisions  literally,  it  was 
sufficient  if  he  did  so  cy  pres,  by  inserting  his  certificate  in 
his  award  (p). 

It  has  been  held  that  a  master  to  whom  a  cause  was  com-  Compulsory 
pulsorily  referred  under  the  Common  Law  Procedure  Act,  r' 
1854,  with  all  the  powers  of  certifying  as  a  judge  at  Nisi 
Prius,  must  have   exercised   the   powers  in  his  award.     A 
certificate  that  the  cause  was  proper  to  be  brought  in  the 
superior  courts,  given  after  the  award  had  been  published, 
was  of  no  effect  (<?). 

(k)  Dewar  v.  Swabey,  11  A.  &  M  Wigens  v.  Cook,  28  L.  J. 

E.  913.  C.  P.  312,  S.  C.  6  0.  B.  N.  S. 

(0  Spain  v.  Cadell,  8  M.  &  W.  784. 

129,  S.  C.  9  Dowl.  745.  (p)  Spain  v.  Cadell,  8  M.  &  W. 

(in]  Bury  v.  Dunn,  1  D.  &  L.  129,  S.  C.  9  Dowl.  745.     SeoOeevo 

141.  v.  Gorton,  3  D.  &  L.  481,  ante, 

(;/)  Angus  v.  Redford,  2  Dowl.  p.  406. 

N.  S.  735,  S.  C.  11  M.  &  W.  69.  (?)  Bedwell  v.  Wood,  2  Q.  B.  D. 

626. 
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PAET  II. 
CH.  vn.  s.  3. 


When  an  arbitrator  has  omitted  to  certify  for  costs,  the 
award  will  sometimes  be  referred  back  to  him  to  enable  him 
to  do  so  (r). 

The  mode  of  certifying  for  the  costs  of  a  reference  under 
the  Lands  Clauses  Consolidation  Act,  1854,  is  considered  in 
a  subsequent  chapter  (s) . 


(r]  Harland  v.  Mayor  of  New-      L.  E.  5  Q.  B.  47. 
castle,  39  L.  J.  Q.  B.  69,  S.  C.  (s)  See  post,  ch.  9  of  this  Part. 
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CHAPTER  Yin. 

WHAT   DIRECTIONS   MAY   BE   GIVEN   IN   THE   AWARD. 

AFTER  deciding  the  matters  in  difference,  and  framing  his 
award  upon  them  according  to  the  principles  and  rules  laid       ra-  v*11- 
down  in  the  three  preceding  chapters,  the  arbitrator  will  often  Scope  and 
feel  that  his  award  is  but  an  unsatisfactory  decision  in  his  ^g^/1^^ 
own  mind,  and  does  incomplete  justice,  unless  he  be  at  liberty  chapter, 
to  add  some  further  provisions  respecting  the  conduct  of  the 
parties,  or  the  disposal  of  the  property  concerning  which  the 
inquiry  has  taken   place.     Yet   the   fear  of  exceeding  his 
authority,  and  of  thereby  vitiating  his  award,  may  frequently 
restrain  him  from  inserting  a  most  beneficial  regulation.     On 
the  other  hand,  numerous  instances  have  been  already  cited 
in  this  work,  of  arbitrators  assuming  a  power  not  intrusted 
to  them,  with  fatal  effect  on  their  whole  decision.     It  there- 
fore becomes  a  point  of  great  importance  to  consider,  what 
directions  an  arbitrator  is  justified  in  giving  in  his  award. 

An  attempt,  in  consequence,  is  made  in  this  chapter  to 
extract,  as  far  as  may  be,  from  recorded  cases,  an  exposition 
of  the  powers  which  belong  to  the  arbitrator  under  circum- 
stances of  ordinary  occurrence,  and  of  the  best  method  of 
carrying  those  powers  into  execution.  It  is  true  that  the 
directions  which  may  be  given  must  vary  infinitely  with  the 
special  nature  of  each  reference,  and  the  peculiar  terms  of 
respective  submissions;  but  the  principles  to  be  deduced 
from  the  cases  cited  in  the  succeeding  pages  will,  it  is  hoped, 
throw  a  useful  light  in  cases  of  difficulty. 

In  the  first  section  it  is  endeavoured  to  classify  under 
separate  divisions  the  principal  directions  which  the  arbitrator 
may  give  in  his  award  by  virtue  of  the  implied  powers 
vested  in  him  on  a  general  reference.  This  includes  a  con- 
sideration of  the  nature  of  the  satisfaction  which  he  may 
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PAET  II.  appoint ;  the  extent  of  his  power  in  directing  payment  of 
— - —  money  or  interest ;  the  modes  in  which  he  may  deal  with 
the  joint  interests  of  contending  partners  ;  his  right  to  order 
one  party  to  indemnify  the  other  against  particular  contin- 
gencies ;  and  how  he  should  prescribe  respecting  the  giving 
releases,  and  the  execution  of  conveyances. 

The  second  section  treats  of  the  provision  very  frequently 
inserted  in  submissions,  empowering  the  arbitrator  to  say 
what  shall  be  done  by  the  parties  respecting  the  matters  in 
dispute :  and  illustrates  the  proper  mode  of  awarding  pur- 
suant to  it,  by  examples  both  of  valid  and  invalid  directions 
under  it. 

It  has  been  thought  useful  to  collect  in  the  next  section 
some  observations  on  the  duties  of  arbitrators  or  commis- 
sioners in  making  allotment  or  partition  of  lands,  which 
usually  takes  place  under  the  powers  of  an  act  of  parlia- 
ment. 

The  fourth  section  examines  into  the  effect  of  directions  in 
the  award,  which  affect  other  than  the  parties  to  the  submis- 
sion ;  showing  when  a  direction  to  pay  money  to  a  stranger, 
or  an  order  on  a  stranger  to  do  an  act,  is  valid;  and  the 
consequences  of  laying  down  regulations  in  the  award,  which 
impose  on  a  party  the  necessity  of  intermeddling  with  a 
stranger's  property. 


SECTION  I. 

OF   DIRECTIONS   TINDER  THE    GENERAL   POWERS   OF   THE 
ARBITRATOR. 

PAET  II.          i.    What  kind  of  satisfaction  may  be  directed.'] — An  arbi- 

CH.  Tin,  s.  1.   f.ra£or  cannot  bind  a  man's  liberty  or  right  to  real  property 

Arbitrator  has  wnen  only  personal  things  are  submitted  to  his  decision; 

power  over       and,  therefore,  if  he  award  that  one  party  shall  serve  the 

other  for  a  certain  number  of  years  («),  or  order  a  release  of 

the  right  to  lands  (6),  in  satisfaction  for  a  trespass,  this  will 

(a)  Eolle  Ab.  Art.  B.  12,  p.  243.          (6)  EoUe  Ab.  Arb.  B.  13,  p.  243. 
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be  void,  for  nobody,  it  is  said,  can  be  supposed  to  submit      PAET  H. 

.  CH.  vni.  s.  i. 

more  than  his  personal  estate  to  answer  a  personal  injury,  - 


for  that  only  might  be  taken  in  execution  for  it  at  common 
law. 

An  award  that  an  apprentice  shall  be  assigned  is  void  (c),  Overappren- 
but  an  apprenticeship  may  be  put  an  end  to  by  an  award  (e?)  . 

It  seems  that  an  arbitrator  who  has  to  ascertain  what  sum  No  power  to 


is  due  for  advances  by  a  trustee  to  his  cestui  que  trust  has        r 


no  implied  power  to  give  the  trustee  a  lien  on  the  lands  of 
the  latter,  or  to  direct  them  to  be  sold  to  pay  the  amount 
awarded  (e)  . 

An  award  that  two  shall  intermarry  is  a  void  award,  for  No  power  to 
marriage  ought  to  depend  upon  the  parties'  choice  ;  and  the 
bodies  of  the  parties  are  not  submitted  to  the  power  of  the 
arbitrator  (/). 

It  is,  however,  necessarily  implied  in  the  submission  that  Whether 
satisfaction  is  to  be  given  out  of  the  parties'  personal  estate, 


for  this  is  necessary  for  quieting  the  differences  between  the  satisfaction 
parties.     The  arbitrator,  therefore,  is  justified  in  awarding  as  money. 
a  satisfaction  a  sum  of  money,  and,  it  is  said,  in  some  cases, 
other  chattels,  as  a  horse  or  a  quart  of  wine  (g}.     But,  accord-  Awarding 
ing  to  other  authorities,  he  cannot  award  a  chattel  other  than 
money  (which  is  the  measure  of  all  things),  by  way  of  damages, 
unless  there  be  a  controversy  between  the  parties  respecting 
the  chattel  (h). 

On  one  occasion,  however,  an  action  having  been  brought  Awarding 
for  the  non-delivery  of  some  goods  shipped  on  board  the  keetTpfain- 
defendants'  vessel,  the  arbitrator,  who  was  empowered  finally  tiff's  goods. 
to  settle  the  differences  between  the  parties,  after  awarding 
compensation  to  the  plaintiff  for  the  non-delivery,  was  held 
authorized  in  directing  that  the  defendants  might  keep  the 
goods  which  they  found  to  be  in  their  possession  (t).     It  is 
to  be  observed  that  here  the  arbitrator  was  "  finally  to  settle 


(c)  Home  v.  Blake,  2  Str.  1267.  1  Salk.  76  ;  6  Mod.  221. 

(d)  Green  v. Waring,  1W.  Black.  (A)  Eolle  Ab.  Arb.  B.  10,  11, 
475.  p.  243 ;  Hemsworth  v.  Brian,   1 

(e)  Coppard,  Ex  parto,  4  Deac.  0.  B.  131. 

&  On.  102.  (t)  Gillon  v.  Mersey  Navigation 

(/)  Bac.  Ab.  Arb.  E.  3;  Eolle  Co.,  In  re,  3  B.  &  Ad.  493.  See 

Ab.  Arb.  I.  10,  p.  252.  Hemsworth  v.  Brian,  1  C.  B.  131 ; 

(//)  Bac.  Ab.  Arb.  E. ;  Purslow  Baillie  v.  Edinburgh  Oil  Gas  Co., 

r.  Batty,  2  Ld.  Eaym.  1039,  S.  C.  3  C.  &  F.  639. 
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PAKT  II. 
CH.  vin.  s.  1. 


Awarding  as 
to  salvage  of 
goods  burnt. 


Bond  to  be 
delivered  up. 


Awarding 

begging 

pardon. 


When  special 

directions 

good. 


Ordering 
replacement 
of  fixtures. 


To  take  dis- 
puted title 
with  all 
faults. 


the  differences."  Such  a  provision,  it  is  apprehended,  gave 
him  more  than  the  ordinary  powers  in  awarding  satisfac- 
tion. 

The  plaintiff's  goods,  which  were  insured,  having  been 
burnt,  it  was  agreed  between  him  and  the  insurance  office 
that  as  to  the  goods  in  a  certain  list  he  should  be  satisfied  by 
payment  of  a  sum  expressed  to  be  the  value  of  the  goods, 
and  referred  to  arbitration  the  question  what  should  be  paid 
him  respecting  other  goods.  It  was  held  that  the  arbitrator 
was  not  justified  in  awarding  that  the  plaintiff  was  entitled 
to  the  salvage  of  the  goods  in  the  first  list  (/«•) . 

In  an  old  authority  it  is  laid  down  that  on  a  reference  of 
all  controversies  to  the  time  of  the  submission,  the  award  may 
direct  one  of  the  parties,  by  way  of  satisfaction,  to  deliver  up 
an  obligation  made  since  the  submission  (/). 

So  it  may  be  gathered  that  an  arbitrator  may  award  as  a 
satisfaction  that  one  party  shall  beg  the  other's  pardon,  but 
that  the  award  will  be  uncertain  if  he  leave  the  injured  party 
to  determine  on  the  time  and  place  where  he  is  to  receive 
this  satisfaction,  for  time  and  place  are  most  important 
ingredients  in  such  sort  of  satisfaction  (m) .  In  an  old  case, 
two  out  of  three  justices  were  of  opinion  that  an  award  was 
good,  which  directed  the  defendant  to  make  submission  before 
the  Mayor  of  Taunton  for  slanderous  words  spoken  of  the 
plaintiff  (M). 

Unless  there  be  some  clause  empowering  the  arbitrator  to 
say  what  shall  be  done,  or  unless  the  very  nature  of  the 
question  require  it,  the  arbitrator  is  rarely  allowed  to  give 
any  particular  directions  respecting  the  property  in  dispute. 

Thus  on  a  general  reference,  where  the  question  was 
whether  some  fixtures  which  the  landlord  had  removed  were 
part  of  the  premises  demised  to  the  tenant,  it  was  decided 
that  the  arbitrator  had  no  authority  to  order  the  fixtures  to 
be  replaced  by  the  tenant,  and  the  expense  of  replacing  them 
to  be  repaid  him  by  the  landlord  (0). 

Where  the  dispute  was  respecting  the  goodness  of  the 
title  of  an  estate  agreed  to  be  purchased,  the  arbitrator  was 


(k)  Skipper  v.  Grant,  10  C.  B. 
237. 

(0  Bac.  Ab.  Arb.  E. ;  Eollo  Ab. 
Arb.  B.  10,  p.  243. 


(m)  Glover  v.  Barrie,  1  Salk.  71. 
(n]  Spigurnell  v.  Jene,  1  Sid.  12. 
(o)  Price  v.  Popkin,  10  A.  &  E. 
139. 
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not  held  justified  in  ordering  in  effect  that  the  purchaser 
should  take  the  title  with  all  faults,  and  that  the  seller 
should  execute  a  bond  indemnifying  him  against  evic- 
tion (p). 

In  like  manner,  on  a  reference  of  all  matters  in  difference 
between  a  landlord  and  a  tenant,  where  there  were  differences 
respecting  a  distress  which  had  been  put  in,  and  as  to  the 
amount  of  rent  which  ought  to  be  paid,  the  court  decided 
that  the  arbitrator  had  no  implied  authority  to  give  the 
landlord  a  power  to  distrain  for  the  rent  newly  fixed  by  him, 
which  power  the  landlord  did  not  possess  as  to  the  rent 
originally  created  by  the  demise ;  and  they  held  that  the 
arbitrator's  authority  to  give  such  a  power  ought  either  to 
appear  by  the  express  terms  of  the  reference,  or  that  it 
ought  to  be  brought  within  the  general  words  of  the  sub- 
mission, by  the  fact  that  the  question  as  to  the  power  of 
distress  was  one  of  the  matters  in  difference  between  the 
parties;  they  remarked,  also,  that  there  was  scarcely  any 
conceivable  addition  to  the  landlord's  powers  which  an  arbi- 
trator might  not  give,  unless  he  was  held  to  be  restrained  by 
these  two  considerations,  and  that  a  power  to  enter  for  non- 
payment of  rent  or  non-performance  of  covenants  might  be 
given  by  the  same  authority  as  a  power  to  distrain.  It  is 
to  be  noticed  in  this  case,  that  there  was  a  clause  in  the 
submission  empowering  the  arbitrator  to  order  what  he 
should  think  fit  to  be  done  by  the  parties  respecting  the 
matters  referred,  but  it  was  not  adverted  to  in  the  argument 
or  judgment  (q). 

The  above  case,  which  lays  down  the  rule  that  the  arbi- 
trator has  power  to  give  directions,  however  unusual,  which 
are  necessary  to  decide  the  very  question  in  dispute,  may  be 
illustrated  further.  A  party  who  supplied  the  British  army 
in  the  Peninsula  with  provisions,  brought  an  action  against 
his  agent,  the  principal  object  of  which  was  to  procure  the 
agent  to  verify  certain  vouchers,  without  which  the  accounts 
of  the  plaintiff  could  not  be  passed.  On  a  reference  being 
proposed,  Gibbs,  C.J.,  expressed  a  clear  opinion  that  it  would 
be  within  the  jurisdiction  of  the  arbitrator  to  direct  that  the 


PAET  II. 

CH.  VIII.  8.  1. 


Awarding 
power  of 
distress. 


Matter  in 
difference 
requiring 
special  deci- 


Compelling 
party  to  verify 
vouchers. 


(p)  Boss  v.  Boards,  8  A.  &  E. 
200, 


(q)  Pascoe  v.  Puscoc,  3  Bing. 
N.  U.  898. 


414 


WHAT  THE  AWARD  MAY  DIRECT. 


PAET  II. 

CH.  VIII.  S.  1. 

Regulating 
future  pay- 
ment of  tithes. 


Ordering 
indentures  of 
apprentice- 
ship to  be 
cancelled. 


Acceptance 
of  goods  with 
deduction 
from  price. 


Ordering 
securities  to 
be  delivered 
up. 


agent  should  go  before  the  commissary  and  verify  the  vouchers 
in  question  (r). 

Where  the  question  in  difference  is  respecting  the  mode  in 
which  things  are  to  be  done  in  future,  the  arbitrator  will  in 
some  cases  have  power  to  regulate  the  future  enjoyment  of 
property,  although  there  be  no  clause  authorizing  him  to  say 
what  shall  be  done.  Thus,  where  there  was  a  dispute  between 
the  parson  of  a  parish  and  the  parishioners  whether  the  tithes 
should  be  paid  in  kind  or  not,  the  arbitrator  was  held  to  have 
power  to  award  that  a  parishioner  should  in  future  pay  the 
parson  a  certain  yearly  sum  in  lieu  of  tithes,  for  the  right  to 
the  tithes  was  the  question  in  dispute  (.s). 

On  a  reference  of  all  matters  in  difference  between  a 
master  and  apprentice,  the  arbitrator  may  order  the  inden- 
tures of  apprenticeship  to  be  delivered  up  (z1)  ;  but  he  has  no 
power  to  order  them  to  be  cancelled,  when  the  submission  is 
between  the  father  and  the  master  of  the  apprentice,  and  the 
latter  is  no  party  to  the  reference,  although  it  be  brought 
under  the  notice  of  the  arbitrator  as  a  matter  in  difference  («). 

An  arbitrator  appointed  on  a  dispute  as  to  whether  certain 
cases  of  tinned  salmon  were  to  be  accepted,  with  power  to 
make  the  "  customary  allowances "  off  the  contract  price, 
exceeds  his  jurisdiction  if  he  orders  the  purchaser  to  take 
the  goods,  but  subject  to  a  deduction  beyond  the  customary 
allowance,  as  to  do  so,  would  be  imposing  a  new  contract  on 
the  parties  (r) . 

An  arbitrator  appointed  to  award,  order,  and  determine  of 
and  concerning  all  matters  of  account  then  pending  between 
L.  and  C.,  awarded  that  L.  do  pay  to  C.  a  specified  sum  due 
from  him  to  C.  in  respect  of  shares  in  the  W.  Cement  Com- 
pany, and  that  on  payment  of  such  sum  C.  do  deliver  to  L. 
the  118  shares  in  the  said  W.  Cement  Company  held  by  him 
as  a  collateral  security  for  the  said  sum.  The  court  held  the 
award  valid,  as  it  entitled  C.  to  maintain  an  action  for  the 
amount,  and  seemed  inclined  to  hold,  though  it  was  not 


(r)  Atkyns  v.  Baldwin,  1  Stark. 
209. 

(s)  Beckingham  v .  Hunter,  Kolle 
Ab.  Arb.  D.  8,  p.  246. 

(0  Bac.  Ab.  Arb.  E. 

(»)  Wicks  v.  Cox,  11  Jur.  542. 
See  P.  II.  ch.  8,  s.  1,  d.  4,  as  to 


ordering  dissolution  of  partner- 
ship. 

(v )  Hooper  v.  Balfour,  62  L.  T. 
646.  See  Sinidino  v.  Kitchen, 
1  C.  &  E.  217;  Green  &  Co.  v. 
Balfour,  6  T.  L.  E.  395,  44-3 :  63 
L.  T.  97. 
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necessary  to  determine  the   point,  that  the   arbitrator  had      PAET!!. 

authority  to   give   such   direction   respecting   the   collateral  — ' 

securities  on  a  final  settlement  of  the  accounts  (x). 

An  arbitrator  may  not  award  an  act  to  be  done  contrary  to  Directing 
law  (y ) .     An  award  directing  a  party  to  commit  a  crime,  as  to  be  done, 
kill,  or  steal,  or  forge  a  deed,  would  be  clearly  void  (s).     If 
an  arbitrator  order  a  party  to  do  anything  which  will  make 
him  a  trespasser,  the  direction  is  invalid  (a) . 


n.  Directions   as   to  payment   of   money.'] — An    arbitrator  Arbitrator 
should  direct  payment  of  the  amount  he  finds  to  be  due  from  payment, 
one  party  to  the  other ;  for  if  he  do  not,  the  party  liable  for 
the  amount  cannot  be  compelled  in  a  court  of  law  by  attach- 
ment to  pay  it,  as  his  not  doing  so  is  no  disobedience  of  the 
award,  and  consequently  no  contempt  of  court  (b). 

The  omission,  however,  will  not  render  the  award  invalid ; 
and  it  seems,  when  the  suit  referred  is  in  Chancery,  that  that 
court  would  probably  make  an  order  to  enforce  payment  of 
the  balance  found  due ;  even  if  that  could  not  be  done,  the 
validity  of  the  award  will  not  be  affected  by  the  nature  of 
the  remedy  to  which  the  parties  are  left  in  order  to  enforce 
obedience,  provided  there  be  some  sufficient  remedy  (c),  as 
there  generally,  if  not  always,  is  by  action  (d). 

An  arbitrator  may  in  general  fix  the  time  and  place  at  May  fix  time 
which  payment  is  to  be  made,  though  he  need  not  do  so  payment?0 
unless  he  think  fit  (e). 

It  seems  he  may  award  one  party  to  give  the  other  a  pro-  Awarding 
missory  note  payable  at  a  future  day,  for  that  is  the  same 
thing  in  effect  as  awarding  the  payment  of  the  money  at  the 


(x]  Harrison  v.  Lay,  13  C.  B. 
N.  S.  528. 

(//)  Bac.  Ab.  Arb.  E.  4  ;  Eastern 
Union  Rail.  Co.  v.  Eastern  Coun- 
ties Rail.  Co.,  2  E.  &  B.  5:50. 

(z)  Co.  Litt.  206;  Wood  v. 
Griilith,  1  Swanst.  55 ;  Bac.  Ab. 
Arb.  E.  4. 

(«/)  Bac.  Ab.  Arb.  E.  4  ;  Turner 
v.  bwainson,  1  M.  &  W.  572.  See 
post,  s.  4  of  this  chapter. 

(b)  Ed^el!  r.  Dallimoro,  11 
Moore,  ,">•!  1  ;  Hopkins  v.  Pavios, 
1  C.  M.  &  R.  840,  S.  C.  3  Dowl. 


508;  Priddoll  v.  Sutton,  5  Bing. 
200. 

(c)  Wilkinson  v.  Page,  1  Haro, 
276. 

(d]  Hopkins  v.  Davies,  1  C.  M. 
&  11.  846 ;  Edgell  v.  Dallimore,  11 
Moore,  541. 

(e}  Morphett,  In  ro,  2  D.  &  L. 
967  ;  Freeman  v.  Bernard,  1  Salk. 
69;  Anon.  1  Keb.  92,  S.  C.  '2 
Brownl.  339.  See  Lindsay  t>.  The 
Direct  London  and  Portsmouth 
IJnil.  Co.,  19  L.  J.  Q.  B.  417. 
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future  day  (/) .  So  he  may  order  one  party  to  execute  a 
bond  for  the  payment  to  the  other  of  an  ascertained  sum  of 
money  at  a  specified  time  (g].  He  may  direct  payment  to 
be  made  by  instalments  (Ji).  He  may  add,  that  if  the  sum 
awarded  be  not  paid  by  the  appointed  day,  the  party  shall 
pay  a  larger  sum  by  way  of  penalty ;  or  when  the  payment 
is  to  be  by  instalments,  that  if  one  be  overdue,  the  whole 
amount  shall  be  payable  at  once  (i). 

If  an  award  orders  a  party  to  pay  another  a  fixed  sum 
monthly  by  way  of  penalty  until  the  party  to  pay  does  some 
act  for  the  other's  benefit,  he  must  pay  the  exact  monthly 
sum,  and  cannot  treat  it  merely  as  a  penalty,  and  show  that 
the  party  to  receive  has  not  been  damaged  by  the  neglect  to 
the  full  amount  (/). 

It  is  no  objection  to  the  award  that  the  day  on  which  the 
arbitrator  directs  payment  to  be  made  happens  to  be  a 
Sunday  (£) . 

In  some  cases,  however,  the  arbitrator  should  not  specify 
any  time  of  payment. 

When  he  has  merely  to  fix  the  purchase  price  of  property, 
he  has  no  right  to  direct  the  payment  of  the  amount  he 
awards  as  the  price  to  be  made  at  a  future  day,  for  delay  in 
payment  may  affect  the  value  of  the  compensation  (I).  We 
have  previously  seen  that  when  a  verdict  is  taken  subject  to 
a  reference,  it  is  very  questionable  whether  an  arbitrator 
may  appoint  a  day  or  place  of  payment  of  the  damages 
for  which  he  directs  a  verdict  to  be  entered  for  the 
plaintiff  (m) . 

An  award  made  on  the  23rd  of  June,  ordering  one  of  the 
parties  to  pay  to  the  other  so  much  for  rent,  which  by  the 
award  itself  appeared  not  to  be  due  until  the  24th  of  June,  is 
void,  for  the  rent  may  become  extinct  by  eviction  or  surrender 
before  it  be  due  (n). 


(/)  Booth  v.  Garnett,  2  Str. 
1082. 

(<]}  Cooke  v.  Whorwood,  2  Saund. 
337,  S.  C.  2  Lev.  6;  Brown  v. 
Watson,  6  Bing.  N.  C.  118. 

(h]  Kockill  v.  Witherell,  2  Keb. 
838. 

(i)  Eoyston  v.  Eydall,  Eolle  Ab. 
Arb.  H.  8,  p.  250;  Com.  Dig. 
Arb.  E.  15  ;  Kockill  v.  Witherell, 
2  Keb.  838.  See  P.  II.  ch.  5,  s.  4, 


d.  9,  p.  280,  as  to  an  alternative 
award. 

(j)  Parfittv.  Chambre,  L.  E.  15 
Eq.  36. 

(&)  Hobdell  v.  Miller,  6  Bing. 
N.  C.  292. 

(I)  Emery  v.  Wase,  8  Ves.  504  a. 

(m)  Eees  v.  Waters,  16  M.  &  W. 
263,  S.  C.  4  D.  &  L.  567.  See 
P.  II.  ch.  6,  s.  4,  p.  360. 

(»)  Barnardiston  v.  Fowler,  10 
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When  cross  claims  or  cross  actions  are  referred,  the  arbi-      PART  II. 

trator  is  at  liberty  in  general  to  direct  that  one  claim  should  

be  set  off  against  the  other,  and  to  order  the  balance  only  to  Settms  <?ff 

_  •  -i  /  \  cross  cl&ims 

be  paid  (o).     Where  a  solicitor  has  a  lien  for  costs  care  must  awarding 
be  taken  that  the  award  should  have  regard  to  it  (p). 

The  following  is  an  instructive  case  respecting  the  extent  Extent  of 

<.  , r          ,  .,      .      ,  •       T        ,-  power  to  di- 

01  the  arbitrator  s  power  in  directing  payment.  rect  payment. 

Executors,  who  under  a  will  were  to  pay  the  interest  of  a 
sum  of  money  annually  to  the  testator's  son  for  his  life,  had 
out  of  other  trust  funds  advanced  him  considerable  sums  at 
different  times.  He  had  not  paid  them  interest  on  the 
advances,  nor  had  they  paid  him  the  interest  on  the  legacy 
for  many  years.  On  a  reference  of  all  matters  in  difference, 
and  of  anything  in  anywise  relating  thereto,  the  court  held 
that  the  utmost  limit  of  the  arbitrators'  power  was  to  ascer- 
tain the  respective  principal  sums  due  from  the  son,  and 
whether  they  were  to  carry  any  and  what  interest,  and  from 
what  period ;  to  ascertain  the  principal  sum  to  the  interest  of 
which  he  was  entitled ;  for  how  many  years  his  claim  to  that 
interest  was  to  be  carried  back,  and  at  what  rate ;  and 
whether  he  was  entitled  to  consider  each  year's  interest 
withheld  as  a  principal  loan  bearing  interest,  to  be  set  off 
against  that  which  he  was  to  pay ;  that  having  ascertained 
all  these  particulars  up  to  the  date  of  the  submission,  their 
duty  was  to  direct  the  payment  by  him  of  the  balance  forth- 
with, or  at  a  future  time  or  times.  The  court  decided,  also, 
that  the  arbitrators  had  no  right  to  deal  with  the  accounts 
beyond  the  date  of  the  submission,  or  to  regulate  the  future 
dealings  of  the  parties  with  regard  to  them,  as  there  was  no 
clause  in  the  submission  empowering  them  to  do  so ;  that 
consequently,  in  calculating  the  accounts  up  to  the  quarter 
day  beyond  the  date  of  the  submission,  and  in  making  the 
payment  by  the  executor  of  the  future  interest  on  the  legacy 
due  to  the  son  indefinitely  during  his  whole  life  dependent 
on  his  paying  off  at  specified  times  the  principal  and  interest 


Mod.  204.     Soo  Gray  v.  Wicker,  M.  &  G.  647  ;  Williams  v.  Mouls- 

Rollo,  Ab.  Arb.  B.  3,  p.  242  ;  C.  8,  dale,  7  M.  &  W.  134. 

p.  358.  (p)  As  to  lien  and  sot-off  gono- 

(0)  Ponnell  v.  Walkor,  26  L.  J.  rally,    see     Orel.     LXV.    r.     14. 

0.  P.  9;  Malonoy  v.  Stockloy,  4  Blakoy  v.  Latham,  41  Ch.  D.  518. 

K.  £  £ 
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of  the  balance  found  due  from  him  to  them,  the  arbitrators 
had  clearly  exceeded  their  power  (<?). 

An  arbitrator,  after  finding  a  certain  sum  due  from  a  party, 
directed  him  to  pay  or  account  for  it  to  the  trust  estate,  in 
respect  of  which  the  arbitrator  had  to  award  and  to  apportion 
among  the  parties  interested.  The  finding  was  held  bad  and 
uncertain,  on  the  ground  that  the  arbitrator  ought  to  have 
specified  to  whom  and  in  what  proportion  the  money  was  to 
be  paid  (r) . 

The  arbitrators  appointed  to  settle  disputes  between  a 
benefit  building  society  and  its  members  may  consider  when, 
consistently  with  the  due  prosecution  of  the  other  objects  of 
the  society,  payment  should  be  made  to  the  member,  and  may 
fix  a  time  for  such  payment  accordingly  (s). 

If  the  submission  contain  the  usual  clause  providing 
against  the  death  of  a  party  revoking  the  authority  of  the 
arbitrator,  and  a  party  die  pending  the  reference,  against 
whom  the  arbitrator  finds  the  balance,  it  seems  a  proper  course 
to  award  that  such  a  sum  is  due  from  the  deceased,  and  to 
direct  his  personal  representatives  to  pay  the  amount  out  of 
his  assets.  Simply  directing  the  executors  to  pay  the  sum 
out  of  the  assets  is  sufficient  (t) . 

On  a  general  reference  by  an  executor  respecting  differences 
between  the  testator  and  the  other  party,  if  the  arbitrator 
come  to  a  conclusion  that  the  testator  is  liable  to  the  other 
in  a  certain  sum,  and  no  question  have  been  raised  on  the 
reference  as  to  any  want  of  assets  to  satisfy  the  demand,  the 
arbitrator  may  direct  the  executor  to  pay  the  amount.  Such 
a  direction,  it  is  true,  will  preclude  the  executor  from  alleging 
a  deficiency  of  assets  in  any  proceedings  to  enforce  the 
award :  but  as  on  such  a  reference  the  question  of  assets  is 
impliedly  referred,  and  the  executor  does  not  then  allege  any 
want  of  assets,  Avhich  he  ought  to  do,  if  he  intended  to  rely 
on  such  a  defence,  the  reasonable  presumption  is,  that  the 
estate  is  sufficient  (»). 


(?)  Morphett,  In  re,  2  D.  &  L. 
967. 

(r)  TidsweU,  In  re,  33  Beay. 
213. 

(s)  Annitage  v.  Walker,  2  Kay 
&  J.  211. 


(0  Dowse  v.  Coxe,  3  Bing.  20  ; 
Lewin  v.  Holbrook,  2  Dowl.  N.  S. 
991. 

(«)  See  P.  I.  ch.  2,  s,  2,  d.  4, 
p.  29. 
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certain  sum  seems  to  be  a  sufficient  award. 


Directing  the  executor  to  pay  the  amount  "out  of  the 
assets  which  may  be  in  his  hands,  or  which  may  come  to  indebted. 
them,"  does  not  prevent  the  executor  from  showing  that  he  Directing 

•*•  0  executor  to 

has  no  funds  of  the  testator  to  pay  the  sum  awarded,  as  such  pay  out  of 
a  finding  leaves  the  question  of  assets  open.     This  form  of  q^na'o  &c- 
award  may  seem  to  be  the  fairer  mode  of  adjudicating,  and 
has  never  been  expressly  held  to  be  improper,  but  has  even 
been  enforced  by  attachment  on  proof  of  assets  (#).     It  can 
hardly,  however,  be  pronounced  quite  safe  under  an  ordinary 
submission  from  the  objection  that  the  award  is  not  final,  for 
leaving  undetermined  a  matter  held  to  be  referred,  namely, 
the  question  of  the  sufficiency  of  the  assets  (>/). 

Whether  ordering  the  executor  to  pay  "  out  of  the  assets"  To  pay  out  of 
concludes  him  from  saying  that  he  has  none,  and  so  amounts, 
in  fact,  to  a  simple  order  to  pay,  or  whether,  as  Abbott,  O.J., 
was  inclined  to  think,  it   leaves  the   point  untouched,  has 
never  formally  been  decided  (y)  . 

If  a  party  by  mistake  paid  to  the  assignees  of  a  bankrupt  Directing 
a  larger  sum  than  he  owed  to  the  bankrupt's  estate,  the  arbi-  assignees  of 
trator  might  award  that  the  assignees  should  repay  the  whole  bankrupt. 
excess,  and  was  not  bound  as  to  that  amount  to  treat  the 
party  paying  as  a  creditor  of  the  bankrupt  only  entitled  to 
share  rateably  with  the  other  creditors  (2)  . 

An  arbitrator  is  sometimes  justified  in  directing  payment  Directing 
to  be  made  to  one  of  several  joint  parties.     A  rent-  charge  wlfTinstead 
demised  to  a  married  woman  (but  not  for  her  sole  and  sepa-  of  husband 

x  ,    .  ,.   ,  ,   .     ,      ,  ,          and  wife. 

rate  use)  being  in  arrear,  a  distress  was  put  in  by  her,  and  an 
action  of  replevin  was  brought  against  her  and  her  husband, 
the  husband,  though  unwillingly,  being  compelled  to  allow 
his  name  to  be  used  in  the  action.  On  the  trial  at  Nisi  Prius, 
a  verdict  having  been  taken  for  the  plaintiffs,  and  the  cause 
and  all  matters  in  relation  to  the  annuity  in  question  in  the 
cause  having  been  referred,  the  arbitrator,  among  other 
things,  awarded  a  verdict  for  the  defendants,  and  directed 
the  plaintiff  to  pay  the  arrears  of  the  annuity  to  the  female 
defendant.  On  a  motion  to  set  aside  the  award,  on  the 

(x]  Joseph  and  Webster,  In  re,  1      &  E.  814. 

Euss.  &  M.  496.  (z)  Malcolm  v.  Fullarton,  2  T. 

(y)  Loye  v.  Honoyboumo,  4  D.      E.  645. 

E  K  2 
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ground,  among  others,  that  the  arbitrator  ought  to  have 
directed  the  arrears  to  be  paid  to  the  two  defendants,  and  not 
to  the  female  defendant  only,  the  court  held  that  the  arbi- 
trator was  justified  in  the  direction  he  gave  (the  facts  of  the 
case  showing  that  the  husband  was  acting  in  collusion  with 
the  plaintiff  to  deprive  his  wife  of  the  annuity),  and  ulti- 
mately granted  an  attachment  against  the  plaintiff  for  not 
paying  the  arrears  to  the  wife,  although  it  was  sworn  that  he 
had  already  paid  them  to  the  husband  (b). 


Right  to  in- 
terest ques- 
tion of  fact. 


Allowing 
interest 
contrary  to 
practice  of 
court. 


Interest  as 
jury. 


Interest  on 
money 
borrowed  for 
purchasing 
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in.  Directions  as  to  payment  of  interest.'] — The  right  to 
interest  is  a  question  of  fact,  of  which  the  arbitrator  is  the 
sole  judge ;  there  is  no  rule  of  law  on  the  subject ;  conse- 
quently an  award  is  not  to  be  impeached  for  allowing  com- 
pound interest,  since  that  may  be  due  by  contract  between 
the  parties,  either  express  or  to  be  inferred  from  the  nature  of 
their  dealings  (<?). 

Interest  may  be  allowed  by  an  arbitrator  in  cases  where 
the  court  will  not  give  it,  as,  for  instance,  in  taking  the 
accounts  in  a  suit  he  may  allow  interest  on  both  sides  of  the 
account,  although  the  courts  will  not  do  so ;  for  allowing  it 
is  a  breach  of  a  mere  regulation  of  practice,  and  not  a  viola- 
tion of  any  general  rule  of  law,  and  the  authority  to  adjust 
the  account  carries  with  it  an  implied  authority  to  allow 
interest  (d). 

When  substituted  for  the  jury,  an  arbitrator,  it  is  pre- 
sumed, is  at  liberty  to  award  interest,  as  they  might  under 
the  stat.  3  &  4  W.  IV.  c.  42,  ss.  28,  29. 

An  arbitrator  may  award  to  a  purchaser  of  an  estate,  who 
has  brought  an  action  against  the  vendor  for  not  completing 
the  sale,  the  amount  of  interest  paid  by  the  former  upon 
money  borrowed  by  him  to  complete  the  purchase,  and 
necessarily  kept  idle,  pending  an  endeavour  of  the  vendor  to 
clear  the  title,  and  the  court  will  presume  that  the  arbitrator 
was  justified  by  the  circumstances  in  making  the  allowance, 
nothing  to  the  contrary  appearing  on  the  face  of  the 
award  (e). 


(b)  Wynne  v.  Wynne,  4  M.  & 
G-.  253,  S.  0.  9  Dowl.  396,  901. 

(c)  Morgan  v.  Mather,  2  Yes. 
Jr.  15 ;  Morphett,  In  re,  2  D.  & 


L.  967.     See  ante,  p.  96. 

(d)  Badger,  In  re,  2  B.  &  A. 
691. 

(e)  Sherry  v.  Oko,  3  Dowl.  349. 
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On  the  reference  of  an  action  brought  by  a  servant  to      PART  II. 
recover  the  balance  of   a  sum  deposited  by  him   with   his  - 
master,  the  arbitrator  allowed  him  interest  on  the  balance, 
and  the  court  refused  to  disturb  the  award  (/). 

An  award  by  arbitrators  of  a  benefit  building  society,  Benefit  build- 
allowing  interest  to  a  member,  is  not  bad  on  its  face,  and  the  lng  8( 
court  will  not  inquire  into  the  propriety  of  the  amount  (g). 

iv.  Directions  in  cases  of  partnership. ~\ — On  a  reference  of  Power  to 
all  matters  in   difference   between  partners,  the   arbitrator  f^fj^  of88* 
may  award  a  dissolution  of  the  partnership,  if  the  question  partnership, 
whether  the  partnership  shall  be  dissolved  be  a  matter  in 
difference  (Ji).     But  he  is  not  bound  to  direct  a  dissolution, 
although  he  be  appointed  "  to  arbitrate  and  determine  as 
well  a  dissolution  of  the  said  co-partnership  and  a  remunera- 
tion to  either  party,  and  the  cancelling  of  the  indenture  of 
co-partnership,  as  of  and  concerning  all  matters  in  difference 
between  the  parties"  (*'). 

In  winding  up  the  affairs  of  a  partnership,  the  arbitrator  Awarding  on 
if  there  be  any  dispute  as  to  amounts,  should  in  general  take  credos  of  a** 
an  account  as  between  the  partners,  of  the  outstanding  debts  finn- 
due  from  the  firm,  and  also  of  the  debts  due  to  the  firm.     It 
may  be  convenient  sometimes  to  set  forth  in  the  award,  or  in 
a  schedule  appended  to  it,  lists  of  the  creditors  and  debtors 
of  the  firm,  with  the  respective  amounts  of  the  claims  or 
liabilities  of  each  individual,  and  the  court  will  presume  the 
list  full  and  correct,  until  the  contrary  be  expressly  proved  (/.•). 

He  should  reckon  the  claims  and  demands  of  any  of  the 
parties  to  the  reference  by,  against,  or  upon  the  other  or 
others,  and  state  the  amount  (if  any)  to  be  received  or  paid 
by  any  of  them  on  the  footing  of  such  account  (/). 

The  arbitrator  may  direct  that  the  partners  shall  pay  the  Awarding 
debts  of  the  firm,  and  be  entitled  to  receive  the  amounts  due  jJ^JJJ  u 
to  it,  in  such  proportions  as  he   shall  think  just.     Where  receive  in 
there  are  two  partners  only,  it  is  not  uncommon  to  award 
that  each  shall  pay  and  receive  a  moiety,  and  to  provide  that 

(/)  Beahorn  v.  Wolfe,  1  Alcock  (»')  Simmons v.  Swaino,  1  Taunt. 

&  Napier,  Kep.  233  (Irish).  B48j    Juplin  v.  l\>stl,llnraitc,   61 

(y)  Armitago  v.  Walker,  2  K.  &  L.  T.  (i'JD. 

J.  211.  (k)  Lingood  v.  Eado,  2  Atk.  501. 

(K)  Green  v.  Waring,  1  W.  Bl.  (/)  Aitken's  Arbitration,  3  Jur. 

474  ;  Bac.  Ab.  Arb.  E.  N.  S. 
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WHAT  THE  AWARD  MAY  DIRECT. 


PART  II. 

CH.  VIII.  S.  1. 


Not  specify- 
ing amounts. 


Awarding  all 
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if  one  advance  or  pay  any  sum  beyond  the  half  share  due 
from  him,  the  other  shall  reimburse  him  the  amount  over- 
paid. In  like  manner  he  may  direct  that  if  any  sum  due  to 
the  firm  be  paid  to  one  partner,  he  shall  pay  the  moiety  of  it 
to  the  other  partner.  There  is  no  necessity  for  any  more 
specific  directions  how  the  several  sums  are  to  be  received  and 
paid.  Directing  a  division  in  equal  shares  of  the  amounts 
due  to  the  firm  is  clearly  all  he  can  prescribe  effectually, 
since  he  has  no  control  over  the  debtors,  who,  if  they  please, 
can  pay  the  whole  they  owe  to  one  of  the  partners  (m) . 

If  there  be  no  dispute  respecting  the  amount  of  the  debts 
and  credits,  the  general  direction  to  pay  and  receive  them 
in  moieties  is  sufficient,  without  ascertaining  the  amount  in 
the  award ;  and  when  the  specific  amounts  are  not  stated, 
the  court  will  presume  there  was  no  contention  on  this 
head  (w). 

It  seems  an  unobjectionable  course,  instead  of  awarding 
a  division  as  above,  to  direct  that  one  of  the  parties  shall  pay 
all  the  liabilities  of  the  firm,  and  collect  for  his  own  use  all 
the  money  owing  to  it,  and  to  allow  in  the  ultimate  account 
a  specified  sum  for  or  against  the  other  partner,  according 
to  the  balance  of  advantage  or  loss  calculated  to  accrue  to  the 
former  (0). 

In  a  case  where  it  was  a  matter  for  the  decision  of  the  ar- 
bitrator which  of  the  partners  in  the  colliery  business  should 
be  the  purchaser,  "Wightman,  J.,  in  the  Bail  Court,  held,  that 
a  direction  that  the  partner  whom  the  arbitrator  had  awarded 
to  be  the  purchaser  should  receive  the  debts  due  to  the  firm 
and  discharge  its  liabilities  was  a  reasonable  and  proper 
direction,  and  that  an  objection  to  the  award  on  account  of 
such  a  direction  could  not  be  supported  (p). 

Appointing  a  third  party  as  a  receiver  to  collect  and  pay 
over  the  sums  according  to  the  arbitrator's  directions,  would 
no  doubt  in  many  cases  be  a  very  convenient  way  of  settling 
matters,  but  without  a  special  provision  in  the  submission 
the  arbitrator  cannot  make  such  an  appointment  (<?).  Sup- 


(m)  Wood  v.  Wilson,  2  0.  M. 
&  B,  241;  Lingood  v.  Eade,  2 
Atk.  501. 

(n)  Wood  v.  Wilson,  2  C.  M.  & 
E.  241. 

(o)  Coppard,  Ex  parte,  4  Deac. 


&  Ch.  102  ;  Aitken's  Arbitration, 
3  Jur.  N.  S.  1296. 

(p)  Wright  v.  Sparks,  B.  C. 
May  5,  1863. 

(?)  Mackay,  In  re,  2  A.  &  E. 
356. 
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posing  the  arbitrator  empowered,  and  desiring  to  adopt  the      PAET  IL 
above  course,  it  is  recommended,  in  order  to  effectuate  the  - 
object,  that  he  should  direct  the  partners  to  join  in  giving 
the  person   appointed   a   power  of   attorney  to   collect  the 
debts  (>•).     Care  should  be  taken  in  the  submission  to  exone- 
rate the  arbitrator  from  all  liability  respecting  the  applica- 
tion of  the  money,  because  otherwise,  if  the  person  deputed 
become  insolvent,  it  is  said  to  be  doubtful  whether  the  arbi- 
trator himself  may  not  in  some  instances  be  liable  (s). 

Sometimes  the  arbitrator  himself  is  appointed  receiver  (t). 

Whatever  may  be  the  power  which  the  arbitrator,  from  Awarding  on 
the  nature  of  the  differences,  or  the  terms  of  the  submission, 
will  in  general  have,  to  apportion  the  partnership  stock  and 
effects  between  the  members,  or  to  give  the  whole  to  one, 
making  him  pay  a  compensation  to  the  rest  for  their  shares, 
still  if  the  submission  recite  that  there  are  disputes  touching 
the  division  of  the  partnership  lands  and  effects,  and  give  the  Dividing  it 
arbitrator  power  to  direct  a  division  of  them,  and  contain  an 
agreement  that  each  of  the  two  parties  will  execute  to  the 
other  conveyances  according  to  such  division,  the  arbitrator 
ought  to  make  some  division,  and  is  not,  it  seems,  justified 
in  making  one  partner  purchase  the  share  of  the  other  in 
the  premises.  Yet  in  an  instance  where  the  arbitrator  had 
so  awarded,  the  court  held  the  award  good  on  its  face,  as 
they  said  they  would  presume,  till  the  negative  were  shown, 
that  there  had  been  some  arrangement  before  the  arbitrator, 
by  which  one  of  the  parties  was  ultimately  to  become  possessor 
of  the  whole  property  (it). 

An  award  as  between  partners,  providing  for  the  applica-  Making  no 
tion  of  the  partnership  assets,  if  there  should  bo  a  surplus,  deficiency  of 
but  not  providing  for  the  event  of  a  deficiency,  is  not  neces-  assets- 
sarily  invalid  ;  for  as  the  arbitrators  proceed  on  a  supposition 
that  the  partnership  effects  are  sufficient,  the  court,  in  sup- 
port of  the  award,  will  presume  the  supposition  well  founded, 
unless  the  contrary  be  shown,  and  will  intend  that  the  state 


(?•)  Lingood  v.  Eado.   2   Atk.  (t)  Soo  Boberts  v.  Eborhar.lt,  :> 

601.  C.  B.  N.  S.  482,  S.  0.  27  L.  J.  C.  P. 

(«)  Lingood  v.   Eado,    2    Atk.  70;  in  error,  28  L.  J.  C.  P.  74. 

501.     Soo,    however,    Anon.,    12  (»)  Wood  v.  Wilson,  -J  ( '.  M.  & 

Mu.l.  ,->60.  K.  241. 
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of  the  assets  is  such  as  to  render  any  provision  for  the  case  of 
a  deficiency  unnecessary  (*). 

A  wide  discretion  is  given  to  the  arbitrator  when  he  is  to 
settle  the  terms  on  which  a  partnership  is  to  be  dissolved. 

An  arbitrator  who  was  to  decide  the  terms  upon  which  an 
agreement  of  partnership  between  two  attorneys  should  be 
cancelled,  and  also  which  of  the  parties  had  a  right  to  receive 
certain  bills  of  costs,  after  deciding  that  one  of  them  was 
entitled  to  receive  the  bills  of  costs  and  collect  and  keep 
the  amount  for  his  own  use,  was  held  authorized  to  award 
further  that  that  one  should  be  at  liberty  to  use  the  name 
of  the  other,  either  alone,  or  jointly  with  his  own,  in  suing 
for  the  same ;  Tindal,  C. J.,  being  of  opinion  that  imposing 
on  the  arbitrator  the  duty  of  deciding  which  of  the  parties 
had  a  right  to  receive  the  bills  of  costs,  gave  him  impliedly 
the  authority  to  order  suits  for  the  purpose  of  recovering 
those  costs ;  and  also  that  the  power  to  settle  the  terms  on 
which  the  agreement  of  partnership  was  to  be  cancelled,  in- 
cluded the  power  of  directing  actions  to  be  brought ;  and  that 
although  the  partner  whose  name  was  to  be  used  might  pos- 
sibly be  made  liable  for  the  costs  of  such  actions,  it  was  not 
incumbent  on  the  arbitrator  to  award  him  any  indemnity  (y] . 

A  restraint  of  trade  may  sometimes  lawfully  be  imposed 
by  an  award.  Where  the  arbitrator  was  to  settle  the  terms 
and  conditions  on  which  the  co-partnership  between  two 
persons  carrying  on  business  as  surgeons  and  apothecaries 
in  a  certain  town  should  be  dissolved,  and  it  was  part  of  the 
terms  of  the  submission  that  one  of  them  should  still  carry 
on  the  business  for  his  sole  benefit,  the  arbitrator  was  held 
justified  in  awarding  that  it  should  not  be  lawful  for  the 
other  to  carry  on  the  practice  or  profession  of  a  surgeon  and 
apothecary  in  the  particular  town,  or  within  thirteen  miles 
of  it  (z). 


When  arbi-  v.  Directions  as  to  giving  an  indemnity^] — Under  what 
direct  an  circumstances  an  arbitrator,  without  special  authority,  has 
indemnity.  power  to  order  one  party  to  the  reference  to  indemnify  the 


Awarding 
restraint  of 
trade. 


(a-)  Wilkinson  v.  Page,  1  Hare, 

276;  Routh  v.  Peach,  3  Anst.  637. 

(y]  Burton  v.  Wigley,  1  Bing. 


N.  C.  665. 

(z)  Morley  v.  Newman,  5  D.  & 
E.  317. 
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other  against  particular  contingencies,  is  not  quite  clear.     It      PAET  n- 
would  seem  to  be  the  opinion  of  Lord  Denman,  C.J.,  if  we  - 
may  consider  his  language  in  one  instance  as  applicable  gene- 
rally, and  not  merely  to  the  particular  case  before  him,  that 
an  arbitrator,  on  a  reference  of  all  matters  in  difference,  has 
no  general  power  to  direct  an  indemnity  («). 

There  must,  it  seems,  be  a  certain  degree  of  necessity  from  Only  when  a 
the  nature  of  the  case  to  warrant  such  a  step.  provision! 

An  award,  ordering  the  defendant  to  execute  a  covenant 
to  indemnify  the  plaintiff  against  all  costs,  damages,  and 
expenses,  which  would  happen  by  means  of  any  further  pro- 
ceedings in  a  qui  tarn  action  against  the  plaintiff,  begun  at 
the  instance  of  the  defendant,  was  held  good,  on  the  ground 
that  as  the  action  could  not  be  released,  the  poor  being  in- 
terested in  it,  the  direction  to  indemnify  was  valid  from  the 
necessity  of  the  case ;  and  that  it  was  no  objection  that  the 
amount  to  be  indemnified  against  was  uncertain,  as  the  de- 
fendant, by  causing  the  action  to  be  proceeded  with,  might 
ascertain  it ;  but,  it  was  added,  the  awarding  the  indemnity 
would  have  been  an  excess  of  authority,  had  there  been  any 
means  of  releasing  or  discharging  the  action  (b). 

In  one  case  the  court  refused  to  set  aside  an  award  on  the 
objection  that  the  arbitrator  had  ordered  the  defendant  to 
give  a  bond  to  indemnify  the  plaintiff  against  a  bill  of  ex- 
change, which  the  plaintiff  had  given  to  ransom  his  ship  in  a 
case  of  extreme  necessity  (c). 

From  another  case,  it  may  be  gathered  that  if  a  submission 
between  the  plaintiff  and  defendant  alone  comprise  matters 
in  difference  between  the  defendant  and  the  plaintiff  together 
with  others,  and  the  arbitrator  find  that  the  defendant  has 
taken  some  goods,  in  which  the  plaintiff  and  others  are  jointly 
interested,  he  may  award  to  the  plaintiff  a  compensation  for 
the  whole  value  of  the  property,  and  direct  the  latter  to  give 
to  the  defendant  an  indemnity  against  the  claims  of  the  other 
interested  parties  (d). 

On  a  general  reference,  the  principal  question  in  which 


(«)  Eoss  v.  Boards,  8  A.  &  E. 
290. 

(V)  Philips  v.  Knightloy,  2  Stra. 
903,  S.  0.  note  to  Fishor  v.  Pim- 
bley,  11  East,  190. 


(c)  Miller    v.   Robe,   3   Taunt. 
461. 

(d)  Fishor  v.  Pimbley,  U  East, 
188. 
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being  up  to  what  date  the  joint  liability  of  the  plaintiff  and 
.  defendant  for  debts  due  in  respect  of  a  vessel,  in  which  the 
plaintiff  had  recently  purchased  out  the  defendant's  interest, 
should  continue,  and  from  what  date  the  plaintiff  should  be 
chargeable  alone,  the  arbitrator  awarded,  that  after  a  specified 
day  the  defendant  should  not  bear  any  debts  in  respect  of  the 
vessel,  and  ordered  the  plaintiff  to  deliver  to  the  defendant  a 
bond  conditioned  for  the  payment  by  the  plaintiff  of  all  debts 
incurred  in  respect  of  the  vessel  after  that  date.  The  majo- 
rity of  the  court  held  that  the  arbitrators  had  authority  to 
direct  the  bond  to  be  given,  as  the  creditors  were  not  bound 
by  the  award,  and  might  sue  the  defendant,  and  so  the 
giving  it  was  only  a  necessary  step  to  secure  the  defendant 
from  a  liability  which  the  arbitrator  had  decided  ought  not 
to  attach  upon  him;  Maule,  J.,  however,  expressed  a  doubt 
whether  it  was  necessarily  within  the  arbitrator's  authority  to 
direct  an  indemnity  bond  to  be  given  (e). 

The  principle  seems  to  be  that  wherever  an  arbitrator  has 
authority  to  settle  the  liability  of  the  respective  parties  to  the 
reference  with  regard  to  debts  due  to  third  persons,  he  may 
order  one  party  to  pay  them  and  to  indemnify  the  other 
against  them  (/). 

When  the  arbitrator  has  to  settle  the  terms  on  which  a 
partnership  is  to  be  dissolved,  and  he  empowers  one  partner, 
to  whom  he  awards  the  debts  due  to  the  firm,  to  use  the 
other's  name  in  bringing  actions,  for  the  sole  benefit  of  the 
former,  it  has  been  assumed  that  the  arbitrator  has  power  to 
order  him  to  indemnify  the  other  against  any  liability  to 
costs  for  the  use  of  his  name  in  the  actions,  and  it  was  even 
urged  that  he  was  bound  to  do  so,  but  to  this  latter  proposi- 
tion the  court  did  not  assent  (g) . 

So  where  the  arbitrator  had  to  settle  the  price  and  the 
terms  on  which  the  defendant  should  purchase  an  estate  of 
the  plaintiff,  and  he  awarded  that  the  defendant  should  be  at 
liberty  to  use  the  plaintiff's  name  in  enforcing  his  rights, 
Lord  Abinger,  C.  B.,  expressed  his  opinion  that  the  arbi- 
trator, if  he  had  pleased,  might  have  fixed  the  terms  on  which 


(e)  Brown  v.  "Watson,  6  Bing. 
N.  C.  118. 

(/)  Goddard  v.  Mansfield,  19 
L.  J.  Q.  B.  305.  See  Aitken's 


Arbitration,  3  Jur.  N.  S.  1296. 

(g)  Burton  v.  Wigley,  1  Bing. 
N.  C.  665.     See  ante,  p.  424. 
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the  defendant  should  have  indemnified  the  plaintiff  against  an 

,.       /7X 
action  (n)  . 


CH.  vrrt.  s.  1. 


vi.  Directions  as  to  executing  releases.']  —  On  a  general  refer-  Arbitrator 
ence  of  all  matters  in  difference,  the  arbitrator  has  authority  afred°wer  ** 
to  order  the  parties   to  execute  mutual  releases  respecting  releases. 
them  (?),  and  where  "  all  debts,  sums  of  money,  and  demands  " 
are  submitted,  he  may  direct  a  release  of  the  bonds,  special- 
ties,   judgments,    executions,    and    verdicts,    by   virtue    of 
which  the  debts,  sums  of  money,  and  demands  are  due  (k)  . 
Where  a   cause   only  is   referred,  he   has  no   authority  to 
direct  the  parties  to    execute    mutual    releases  of  all  de- 
mands (I). 

The  generality  of  the  words  in  the  clause  of  the  award  Construction 
directing  releases  will,  if  possible,  be  construed  to  be  limited  releases   ( 
to  releases  respecting  all  matters  comprehended  within  the 
submission  (tri)  ;  and  although  the  release  ordered  would  in 
terms  release  the  arbitration  bond  itself,  that  shall  be  intended 
to  be  excepted  (n),  for  the  arbitrator  has  no  power  to  direct 
that  to  be  surrendered  (o). 

But  if  the  words  in  the  award  be  too  clear  to  admit  of  the 
limited  construction,  as  if  the  submission  be  of  all  differences 
arising  before  the  10th  of  May,  and  the  award  direct  releases 
respecting  all  differences  up  to  the  20th  of  May,  the  award 
will  still  be  perfectly  good,  unless  some  new  difference  arose 
between  the  10th  and  20th  of  May,  and  that  be  shown  to  the 
court  (for  the  court  will  not  intend  it  without  it  be  shown)  , 
and  even  if  a  new  difference  be  shown,  the  award  will  in 
general  be  void  only  as  to  the  time  beyond  the  submission, 
and  that  portion  may  be  treated  as  surplusage  (p). 

An  award  to  pay  two  sums  at  different  times,  and  that  the  Awarding  re- 


(7i)  Round  v.  Hatton,  10  M.  & 
W.  660. 

(i}  Cable  v.  Rogers,  3  Bulst. 
311. 

(k]  Roberts  v .  Marriott,  2  Saund. 
190. 

(I )  Doo  d.  Williams  v.  Richard- 
son, 8  Taunt.  697. 

(TO)  Doo  d.  Williams  v.  Richard- 
son, 8  Taunt.  697  ;  Barry  v.  Rush, 
1  T.  R.  691 ;  Boyos  v.  Bluck,  13 
C.  B.  652. 


(n]  Marks  v.  Marriot,  1  Ld. 
Raym.  114. 

(o)  Doyloy  v.  Burton,  1  Ld. 
Raym.  533. 

(p)  Bac.  Ab.  Arb.  E.  1 ;  Hill  v. 
Thorn,  2  Mod.  309;  Squire  v. 
Grovott,  2  Ld.  Raym.  961 ;  Loe  v. 
Elkins,  12  Mod.  515 ;  Anon.,  12 
Mod.  8 ;  Hooper  v.  Pierce,  12 
Mod.  11(5;  Abralmt  r.  Hnmdon, 
10  Mod.  201 ;  Pickering  v.  Watson, 
2  W.  Bl.  1118;  Stevens  v.  Mat- 
thews, LJ.  Raym.  116. 
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party  to  receive  them  should  give  one  release  immediately, 
has  been  held  to  be  bad,  on  the  ground  that  by  the  release 
under  the  provision,  the  arbitration  bond,  and  the  right  to 
the  second  sum  awarded  to  be  paid  subsequently,  would  be 
discharged  (q). 

But  where  an  award  directed  that  A.  and  B.  should  forth- 
with execute  certain  conveyances  to  C.,  and  that  C.  should 
forthicith  execute  indemnities  and  releases  to  A.  and  B.,  the 
awarded  was  supported,  and  it  was  held  that  "  forthwith  "  in 
the  latter  clause  meant  as  soon  as  A.  and  B.  had  by  their 
execution  of  the  reconveyances  put  themselves  in  a  position 
to  call  for  the  execution  of  the  indemnities  (>•) . 

It  is  not  necessary  for  the  award  to  point  out  the  form  of 
the  releases,  or  to  show  when  they  are  to  be  executed  (s). 

vii.  Directions  as  to  executing  conveyances.] — When  the 
question  in  dispute  relates  to  real  property,  it  often  happens, 
from  the  nature  of  the  differences,  that  the  arbitrator  has  to 
order  one  party  to  execute  a  conveyance  to  the  other ;  for  as 
the  title  to  land  will  not  pass  by  the  award,  when  he  intends 
that  one  party  shall  have  the  land,  he  should  also  in  many 
cases  award  a  release  or  conveyance,  in  order  that  the  award 
may  be  final  (t) . 

In  directing  a  conveyance  or  other  deed,  the  arbitrator 
should  take  care  to  specify  the  nature  and  character  of  the 
instrument  («),  but  he  need  not  prepare  it  himself  (#). 

If  an  order  of  reference  to  an  arbitrator,  who  has  settled  the 
price  to  be  paid  to  the  plaintiff  for  his  land,  contains  a  clause, 
"  the  plaintiff  agreeing  to  execute  or  procure  the  execution  of 
such  a  conveyance  as  the  arbitrator  may  direct,"  it  is  the 
duty  of  the  arbitrator  to  give  sufficient  directions  respecting 
the  conveyance  (y}. 


(7)  Adams  v.  Adams,  2  Mod. 
169. 

(r)  Boyes  v.  Bluck,  13  C.  B. 
652. 

(s)  Toby  v.  Lovibond,  17  L.  J. 
C.  P.  201,  S.  C.  12  Jur.  436;  5 
C.  B.  770.  See  the  Appendix  of 
Forms  for  the  form  of  an  award 
to  execute  mutual  releases. 

(<)  Johnson  v.  Wilson,  Willes, 
248. 


(«)  Tandy  v.  Tandy,  9  Dowl. 
1044;  Tipping  v.  Smith,  2  Stra. 
1024 ;  Thinne  v.  Rigby,  Cro.  Jac. 
314. 

(x)  Tebbutt  v.  Ambler,  2  Dowl. 
N.  S.  677.  See  Tomlin  v.  Mayor 
of  Fordwich,  5  A.  &  F.  147  ;  Toby 
v.  Lovibond,  17  L.  J.  C.  P.  201, 
S.  C.  12  Jur.  436;  50.  B.  770. 

(y}  Smalley  v.  Blackburn  Rail. 
Co.,  2  H.  &  N.  158,  S.  C.  27 
L.  J.  Ex.  65. 
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"Where  an  award  directed  the  plaintiff  to  execute  a  deed  of 
assignment  of  some  leasehold  premises,  and  a  deed  of  mort- 
gage of  some  freehold  property,  and  further,  at  the  request 
and  cost  of  the  defendant,  to  execute  a  release  of  all  his 
right,  title,  and  interest  in  some  other  premises ;  on  a  motion 
for  an  attachment  against  the  plaintiff  for  not  executing 
certain  deeds  of  assignment,  mortgage,  and  release,  tendered 
to  him  for  execution  in  pursuance  of  the  award,  the  plaintiff, 
who  alleged  that  the  deeds  were  not  properly  drawn,  objected 
that  the  arbitrator  ought  himself  to  have  settled  in  what 
terms  they  should  have  been  drawn  and  executed ;  the  court, 
however,  held,  that  it  was  not  necessary  for  the  arbitrator  to 
have  drawn  the  deeds  himself,  that  he  had  sufficiently  pre- 
scribed what  the  plaintiff  had  to  do,  and  made  the  rule  for  an 
attachment  absolute  (s) . 

The  arbitrator  is  recommended  to  state  in  the  award  at 
whose  expense  the  conveyance  or  other  instrument  is  to  be 
prepared,  and  which  of  the  parties  is  to  prepare  it,  and  tender 
it  to  the  other  for  execution,  as  the  parties  are  very  likely  to 
contest  the  point  with  each  other,  and  difficulties  may  arise 
in  enforcing  the  performance  of  the  award  (a). 

Where  an  arbitrator  has  to  deal  with  matters  affecting 
estates  dedicated  to  charitable  purposes,  he  should  be  cautious 
to  see  that  his  directions  are  such  as  the  Court  of  Chancery 
will  sanction.  If  he  directs  the  trustees  of  the  property  to 
grant  a  lease  of  the  estates,  he  should,  it  is  apprehended,  in 
directing  the  terms  of  the  lease,  award  such  terms  and  such 
only  as  the  Court  of  Chancery  would  permit  the  trustees  of 
their  own  accord  to  have  granted  (b). 
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(z)  Tebbutt  v.  Ambler,  2  Dowl. 
N.  S.  677. 


Stillwell,  8  A.  &  E.  645. 

(6)  Attorney- General    v.    Clo- 
(a)  Standloy   v.   Hemmington,      ments,  1  Turn.  &  E.  58. 

Taunt,.    Sfil  •    Don  rl.    nin.rkft   -n. 


6  Taunt.  561 ;  Doe  d.  Clarke  v. 
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OF   DIRECTIONS   UNDER   A   POWER   TO   AWARD   WHAT   SHALL 
BE  DONE. 

I.  Whether  clause  to  say  what  shall  be  done  compulsory '.] — 
With  a  view  of  removing  causes  of  future  differences,  large 
discretionary  powers  to  affect  the  property  of  the  contending 
parties  are,  in  many  instances,  given  to  the  arbitrator  by  the 
submission.  This  course  is  one  which  meets  with  the  full 
approbation  of  the  courts  (c). 

The  clause  giving  the  authority  is  often  worded  thus : 
"  That  the  arbitrator  shall  have  power  to  determine  what 
he  shall  think  fit  to  be  done  by  the  parties  respecting  the 
matters  in  dispute." 

Under  this  power  the  arbitrator  need  not,  unless  he  choose, 
give  any  directions  at  all ;  but  if  the  words  run,  "  the  arbi- 
trator to  determine  what  he  shall  think  fit  to  be  done,"  it  is 
not  quite  clear  that  they  would  not  at  times  be  construed 
imperative,  and  calling  upon  him  to  make  some  regulation  or 
other  respecting  the  property;  Parke,  B.,  being  of  opinion 
that  the  clause  is  imperative,  in  the  same  manner  as  when 
the  arbitrator  is  to  ascertain  what  costs  are  to  be  paid,  he  has 
no  discretion  on  the  subject,  but  must  ascertain  some  costs ; 
while  Lord  Abinger,  C.B.,  with  whom  the  rest  of  the  court 
concurred,  is  reported  to  have  intimated  that  the  words  "  what 
he  shall  think /U"  import  a  discretionary  power  (d). 

A.  power  to  direct  "what,  if  anythiny,  shall  be  done  by  the 
parties  respectively,"  is  permissive  and  not  compulsory  (e). 

The  following  case  throws  light  on  this  question.  On  the 
reference  of  a  claim  respecting  a  will  and  the  granting  an 
annuity,  a  clause  in  the  submission,  "that  in  case  the  arbi- 
trator shall  award  any  such  annuity,  he  shall  or  may  award 
the  same  with  a  proviso  that  in  case  of  a  deficiency  of  assets 
of  the  testator,  the  annuity  or  the  fund  from  which  the  same 


(c)  Taylor   v.   Shuttleworth,    8 
Dowl.  281,  per  Maule,  J. 

(d)  Angus  v.  Eedford,  2  Dowl. 
N.  S.  735,  S.  0.  11  M.  &  W.  69 ; 


Morgan  v.  Smith,  1  Dowl.  N.  S. 
617,  S.  C.  9  M.  &  W.  427. 

(e)  Nicholls  v.  Jones,  6  Ex.  373. 
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provision  contained  in  the  will,"  was  held  to  be  imperative,  • 

and  to  make  it  incumbent  on  the  arbitrator  when  awarding 
the  annuity,  to  insert  the  proviso  in  his  award  (/). 

In  the  following  instance,  the  permissive  words  seem  to 
have  been  construed  to  be  compulsory  from  the  nature  of  the 
circumstances  of  the  case. 

A  claim  having  been  made  on  a  reference  respecting  the  Awarding  to 
obstructing  of  a  flue,  the  diversion  of  a  water-spout,  and  the  perty  as 
building  over  a  watercourse,  the  arbitrator,  who  had  "  power  before- 
to  direct  how  the  property  should  be  enjoyed  for  the  future," 
awarded  damages  to  the  plaintiff  for  the  above  claims,  and 
directed  "  that  the  parties  should  enjoy  the  property  respec- 
tively as  heretofore."  This  the  court  held  was  not  a  final 
adjustment,  but  left  the  property  in  a  state  of  dispute,  preg- 
nant, to  a  certain  degree,  with  injury,  instead  of  preventing 
further  disputes,  which  was  the  peculiar  object  of  the  refer- 
ence ((/}.  It  is  to  be  observed  that  the  direction  "  to  enjoy  as 
before"  is  vague  and  indefinite,  and  that  the  holding  the 
above  award  to  be  void  does  not  necessarily  determine  that 
the  award  would  have  been  set  aside  if  the  arbitrator  had 
simply  been  silent  respecting  the  future  enjoyment  of  the 
property. 

Where  an  action  was  brought  by  a  reversioner  for  the  Awarding 
continuance  of  an  incumbrance  on  his  land,  and  it  was  ^e &™e  ns 
ordered  by  the  order  of  reference  that  the  arbitrator  was  to 
say  what  should  be  done  between  the  parties  by  way  of  a 
sale  or  otherwise,  respecting  the  land  or  premises  in  dispute, 
the  court  held  the  arbitrator  justified  in  adjudging  in  terms 
that  nothing  should  be  done  between  the  parties  respecting 
the  said  laud  or  premises,  and  Williams,  J.,  distinguished 
this  case  from  the  above-mentioned  case  of  Morgan  v. 
Smith  (A),  where  it  was  left  to  the  arbitrator  to  ascertain 
what  costs  were  to  be  given,  on  the  ground  that  those  words 
imported  that  there  must  be  some  given,  and  that  there,  in 
not  finding  the  costs,  the  arbitrator  had  neglected  the  point 
submitted  to  him ;  and  when  the  case  of  JKoss  v.  Clifton  (/) 

(/)  Crump  v.  Adnoy,  1  0.  &  7  Q.  B.  661. 

M.  355,  S.  0.  3  Tyrw.  270.  (//)  !)  M.  A  \V.  li'T. 

(;/}  lloss    v.   Clifton,    9    Dowl.  (i)  9  Dowl.  350. 
35(5.     Soo  Grcnfoll  v.  Edgcoinbe, 
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was  cited  as  an  authority  to  show  that  the  arbitrator  was 
bound  to  say  that  something  was  to  be  done,  Coleridge,  J., 
remarked  that  in  that  case  it  appeared  that  damage  had  been 
occasioned  and  would  continue  (A-) . 

Not  only  the  duty  of  the  arbitrator,  but  the  fate  of  the 
award,  may  be  affected  by  the  consideration  whether  the 
clause  to  say  what  shall  be  done  be  enabling  or  compulsory. 
The  Court  of  Exchequer  were  of  opinion  that  when  the  clause 
was  enabling  only,  the  whole  award  need  not  be  set  aside  if 
the  direction  given  by  the  arbitrator  were  defective  (/).  The 
Court  of  Queen's  Bench,  however,  held,  that  where  an  arbi- 
trator undertook  to  give  a  specific  regulation,  which  he  was 
at  liberty  but  not  bound  to  do,  the  award  must  be  set  aside 
in  toto  if  he  did  it  erroneously  ;  though  if  the  faulty  direction 
were  an  excess  of  authority,  the  award  would  be  set  aside  for 
the  excess  only  (m). 

Actions  brought  for  injuries  by  certain  manufactories  or  by 
gas  works  to  neighbouring  landowners  are  often  referred  to 
an  arbitrator,  with  power  to  him  to  say  what  shall  be  done 
with  the  view  of  his  regulating  the  future  course  of  the 
works.  If  the  injury  be  of  a  recurring  or  continuous  nature, 
it  is  important  for  the  manufacturer  to  suggest  some  scheme 
for  the  future,  which  the  award  may  direct  to  be  followed. 
For  if  the  question  as  to  regulations  for  the  future  be  not 
brought  before  the  arbitrator,  and  the  award  be  confined  to 
an  assessment  of  damages,  the  continuance  of  the  business  of 
the  manufacturer  may  sometimes  practically  be  stopped  by  a 
perpetual  injunction  founded  on  the  award  as  a  decision  of 
the  legal  right  («). 

ii.  Directions  as  to  what  shall  be  done  held  valid.'] — What  is 
the  extent  of  the  authority  conferred  by  clauses  empowering 
an  arbitrator  to  say  what  shall  be  done  by  the  parties,  and 
how  it  ought  to  be  exercised,  must  depend  so  much  on  the 
special  wording  of  each  submission,  and  the  special  circum- 
stances of  each  particular  case,  that  it  is  difficult  to  lay  down 


(fc)  Grenfell  v.  Edgcombe,  7 
Q.  B.  661. 

(/)  Nicholls  v.  Jones,  6  Ex. 
373. 

(m)  Stonehe-wer  v.  Farrar,  6 
Q.  B.  730. 


(>i)  Broadbent  v.  The  Imperial 
Gas  Light  Company,  7  De  G.  M. 
&  G.  -436,  S.  C.  26  L.  J.  Ch.  276; 
in  error,  6  H.  L.  Cases,  600,  S.  C. 
29  L.  J.  Ch.  377. 


POWER  TO  SAY  WHAT  TO  BE  DONE.  433 

any  rule  that  is  not  too  general  to  be  of  much  practical      FABTII. 
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utility. 


A  consideration,  however,  of  the  succeeding  cases  will,  it  is 
hoped,  assist  an  arbitrator  when  he  is  in  doubt  as  to  what  is 
the  nature  and  limit  of  his  own  authority,  and  how  his  duty 
may  be  best  performed. 

It  may  be  proper  to  remark  that  the  court  will  not  enter-  No  objections 
tain  any  objection  to  the  directions  given  in  the  award  as  to  Open> 
the  mode  of  enjoyment  of  property,  which  resolve  themselves 
into  questions  on  the  merits,  or  are  founded  on  the  justice  or 
propriety  of  the  arbitrator's  determination  with  reference  to 
facts  (0)  . 

If  any  state  of  facts  would  fairly  justify  the  directions  in  Directions 
the  award,  the  court  will  presume  that  some  such  state  exists,  ^ed^ertain, 
so  as  to  support  the  award,  as  sufficiently  certain,  unless 
the  contrary  is  shown,  or  the  party  ordered  to  obey  has  been 
misled  (p). 

A.  cause  relating  to  the  breach  of  an  agreement  for  the  Awarding 
purchase  of  an  estate,  the  price  of  which  was  to  be  paid  by  annuity. 
the  defendant,  partly  by  instalments  and  partly  by  an 
annuity  to  be  secured  on  land,  was  referred,  and  the  arbi- 
trator was  empowered  to  settle  the  cause  and  all  matters  in 
difference,  and  to  determine  what  he  should  think  fit  to  be 
done  by  the  parties.  The  non-payment  of  the  annuity,  and 
the  omitting  to  provide  such  security  for  the  payment,  were 
the  breaches  complained  of.  The  award  directed  that  the 
defendant  should  pay  the  plaintiff  a  gross  sum  by  way  of 
damages,  and  that  after  the  damages  were  paid,  the  plaintiff 
should  convey  the  premises  to  the  defendant,  and  execute  a 
release  of  the  annuity  so  agreed  to  be  secured.  It  was 
objected  that  the  arbitrator  had  no  authority  to  award  a 
gross  sum  to  be  paid  as  the  value  of  the  annuity.  The  court, 
however,  held  that  the  direction  was  fully  authorised  by  the 
submission,  and  Tindal,  C.J.,  said,  "I  agree  if  the  party 
had  brought  an  action  for  the  arrears  of  an  annuity  which 
were  due,  and  that  action  had  been  referred,  the  arbitrator 
would  have  had  no  right  or  power  to  fix  the  value  of  the 
annuity,  and  to  throw  so  large  a  burden  upon  the  defendant  ; 


(<>}  Winter   v.   Lothbridgo,    13          (y<)  Mays  v.  Cannoll,  24  L.  J. 
Price,  533.  C.  P.  41. 

B.  F  F 
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but  that  is  not  the  case  here.  The  original  agreement  was 
not  only  that  the  defendant  should  pay  the  annuity,  but  that 
he  should  give  security  for  its  payment ;  the  non-payment  of 
the  annuity,  and  the  omission  to  provide  such  security  as 
•was  required,  are  the  two  breaches  alleged  in  the  declaration. 
That  subject,  therefore,  being  brought  before  the  arbitrator 
as  one  of  the  matters  in  difference,  and  it  being  expressly 
stipulated  by  the  order  of  reference  that  the  parties  shall 
do  whatever  the  arbitrator  directs  upon  that  subject,  it 
appears  to  me  that  it  is  within  the  power  given  him  to  find, 
as  we  must  suppose  he  has  found,  that  there  was  no  sufficient 
security  in  the  possession  or  power  of  the  defendant,  and  that 
he  should  fix  what  was  the  value  of  the  annuity,  and  that  it 
should  be  paid  as  matter  of  damage  to  the  plaintiff  "  (<?). 

An  arbitrator,  to  whom  it  was  referred  to  ascertain  among 
other  things  what  lands  were  severally  titheable  to  the  rectors 
of  two  neighbouring  parishes,  and  who  was  authorised  "to 
devise  all  means  to  prevent  future  litigation,"  and  generally 
to  settle  all  matters  of  difference,  and  to  order  and  determine 
what  he  should  think  fit  to  be  done,  was  held  to  have  acted 
wisely,  and  perfectly  within  his  authority,  in  making  an 
award,  which,  reciting  that  it  was  impossible  to  ascertain  the 
particular  parcels  of  land  to  which  the  several  rectors  were 
respectively  entitled,  awarded  that  the  tithes  of  the  whole 
lands  should  be  divided  between  them  in  certain  propor- 
tions (>•). 

A  submission  empowered  the  arbitrator  to  decide  how, 
and  by  whom,  and  in  what  manner,  a  certain  pump,  yard, 
hedge,  and  ditch,  respecting  which  disputes  had  arisen,  should 
in  future  be  enjoyed  and  occupied,  and  who  should  have  the 
care  and  management  thereof.  The  arbitrator,  after  finding 
that  the  pump  was  the  exclusive  property  of  one  of  the 
parties,  subject  to  an  easement  in  it  by  the  other,  was  held 
not  to  be  authorised  to  dispose  of  the  property  in  it  to  the 
other,  so  as  to  make  the  two  disputants  tenants  in  common ; 
but  it  was  ruled,  that  he  had  power  to  direct  that  the  ease- 
ment in  the  pump  should  continue,  and  under  the  provision 
respecting  "  care  and  management,"  it  was  decided,  that  he. 


/'(?)  Taylor  v. 
Dowl.  281. 


Shuttleworth,    8 


(r)  Prosser  r.  Goringe,  3  Taunt. 
425. 
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might  order  that  the  pump  should  in  future  be  repaired  at      rAE>r IT- 

the  joint  expense  of  the  parties,  and  that  the  clause  empower - '. 

ing  him  to  award  "  how  "  the  property  should  be  occupied, 
gave  him  authority  to  say  under  what  conditions  the  occupa- 
tion should  be,  and  to  impose  on  the  party,  not  the  owner  of 
the  hedge  and  ditch,  the  sole  obligation  of  repairing  them(.s-). 

A  tenant  of  a  water  mill  sued  his  landlord  for  breach  of  a  Continuing 
covenant  in  the  lease  by  the  landlord  to  repair  the  mill,  weir,  completion  of 
and  mill  bank.  The  cause  being  referred  to  an  arbitrator  repair, 
with  power  to  decide  all  matters  and  questions,  and  do  justice 
between  the  parties,  and  to  order  and  direct  what  should  be 
done,  either  immediately  or  prospectively,  it  was  held  that 
the  arbitrator  had  power  to  award  damages  for  the  continuing 
breach  of  covenant  up  to  the  date  of  the  award,  and  beyond  that 
period ;  for  it  seems  that  the  award  might  lawfully  have  directed 
the  defendant  to  pay  to  the  plaintiff  so  much  per  week  until 
the  completion  of  the  repairs  ordered  to  be  done,  so  long  as 
the  plaintiff  remained  lawfully  in  possession  of  the  premises 
under  the  lease,  but  that  a  direction  absolutely  and  without 
any  limitation  to  pay  a  weekly  sum  to  the  plaintiff  until  the 
repairs  were  done  was  bad,  but  did  not  vitiate  the  rest  of  the 
award  (t) . 

Under  a  power  to  the  arbitrator  to  decide  the  right  to  a  Regulating- 
certain  stream  of  water  claimed  in  the  action,  and  to  regulate  a 
the  use  of  it  in  future,  and  to  order  and  determine  what 
he  should  think  fit  to  be  done,  it  was  considered  that  the 
authority  given  to  the  arbitrator  to  regulate  the  flow  of  the 
stream   in  dispute  incidentally  and  necessarily  empowered 
him  to  affect  the  enjoyment  of  other  rights  of  the  parties, 
and  to  make  regulations  respecting  the  flowing  of  the  water 
in  the  stream  in  question,  notwithstanding  they  interfered 
with  the  former  enjoyment  of  other  streams  not  the  subject 
of  dispute  (t().     But  the  court  seemed  inclined  to  think  that  Hypothetical 
the  arbitrator  had  no  power  to  make  a  prospective  regu-  fu°Urolonfor 
lation  respecting  the  flowing  of  the  water,  proceeding  on  the  changes, 
assumption   that   the  ponds,  through  which   the  stream  of 
water  was  stated  in  the  declaration  to  have  flowed,  might 
possibly  be  hereafter  filled  up,  and  providing  for  that  COE- 

(«)  Boodlo  r.  Davies,  ,3  A.  &  E.      Ex.  136. 

200.  (M)  Winter  r.   Lothbridgo,    13 

(t)  Lewis  r.  Eossiter,  44  L.  J.      Prico,  533. 
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PAET  II. 

CH.  VIII.  .8.  2, 


Directing 
change  from 
wood  to  iron 
machinery. 


Directing  to 
sue  in  plain- 
tiff's name. 


Directing 
specific  per- 
formance of 
agreement. 


To  pull  down 
wall. 


Directing 
running  of 
trains. 


tingency ;  and  that  he  had  authority  to  regulate  the  stream 
only  whilst  it  should  continue  to  flow  through  those  ponds. 
They  held,  however,  that  though  such  hypothetical  directing 
might  be  void  as  exceeding  the  submission,  such  excess  could 
not  vitiate  the  other  directions  in  the  award  independent  of 

ft  (»). 

Under  a  reference  to  settle  the  matters  in  difference,  and 
to  award  such  alterations  in  the  defendant's  works  as  to  the 
arbitrator  should  seem  necessary,  regard  being  had  to  their 
state  at  a  particular  period,  an  award  directing  no  other 
alteration  than  that  certain  parts  of  the  machinery,  which 
were  of  wood,  should  be  made  of  cast  iron,  was  held  a  due 
execution  of  the  authority  (x) . 

We  have  before  seen  that  an  arbitrator,  who  has  to  settle 
at  what  price  and  on  what  terms  the  defendant  shall  purchase 
the  plaintiff's  estate,  may  award  that  the  defendant,  after  the 
conveyance  of  the  property  to  him,  shall  be  entitled  to  use 
the  plaintiff's  name  in  enforcing  his  rights,  and  may,  if  he 
please,  fix  the  terms  on  which  the  defendant  shall  indemnify 
the  plaintiff  against  an  action  (//) . 

An  arbitrator,  empowered  to  investigate  legal  and  equit- 
able claims  and  to  give  directions,  awarded  that  the  plaintiffs 
would  be  entitled  to  have  the  benefit  of  an  agreement  by 
which  they  were  to  be  paid  by  the  defendant  a  sum  of  money 
so  soon  as  the  plaintiffs  had  discharged  the  claims  of  certain 
other  persons;  and  he  directed  that,  on  production  by  the 
plaintiffs  to  the  defendant  of  proper  receipts  from  such 
persons,  the  defendant  should  pay  the  plaintiffs  the  amount 
stated.  This  was  held  good  (z) . 

Under  a  power  to  order  possession  of  lands  to  be  given, 
and  how  and  in  what  manner  it  shall  be  given,  an  arbitrator 
has  power  to  order  the  party  whom  he  directs  to  give  up 
possession  to  pull  down  a  wall  he  has  erected  on  the 
premises  (a). 

By  an  act  to  facilitate  intercourse  between  the  U.  Railway 
and  the  C.  Railway,  it  was  enacted,  that  if  at  any  time  or 


(v)  Winter  v.  Lethbridge,  13 
Price,  533. 

(a;)  Walker  v.  Frobisher,  6  Yes. 
70. 

(«/)  Bound  v.  Hatton,  10  M.  & 
W.  660.  See  the  previous  section, 


d.  5,  p.  424. 

(z)  Miller  v.  De  Burgh,  4  Ex. 
809. 

(a)  Mays  v.  Cannell,  24  L,  J, 
C.  P.  41. 
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times  after  the  passing  of  the  act,  either  party  should  re-      PAST  II. 

.  .         en.  vm.  s.  2. 

quire  it,  "  it  should  be  referred  to  arbitration  to  determine  — 

what  arrangements  should  be  made  by  the  TJ.  and  the  0. 
Railways,  or  either  of  them,  for  affording  proper  facilities  and 
convenience  for  the  conveyance  and  all  other  accommodation 
of  passengers,  animals,  and  goods  to  be  conveyed  from  the  U. 
Railway,  or  any  part  thereof,  upon  and  along  the  C.  Railway 
between  L.  and  C.,  or  any  part  thereof,  and  from  the  C. 
Railway  between  L.  and  C.,  or  any  part  thereof,  and  upon 
and  along  the  U.  Railway,  or  any  part  thereof,"  &c.  Held, 
first,  that  the  arbitrators  had  power  to  order  that  the  C. 
Railway  should  run  an  express  train  from  C.  to  L.  every  day, 
except  Sunday,  at  10  A.M.,  arriving  at  11  A.M.,  stopping  at 
three  intermediate  stations  ;  that  the  times  of  departure  and 
arrival  were  properly  made  part  of  the  terms  of  arrangement, 
and  that  the  court  could  not  intend  that  the  speed  ordered 
was  improper,  though,  if  it  were,  the  award  would  be  bad, 
and  the  company  would  not  be  justified  in  obeying  it. 
Secondly,  that  they  had  also  power  to  order  the  C.  Company 
to  run  a  train  daily  from  L.  to  C.  at  specified  hours  of  de- 
parture and  arrival,  and  to  convey  the  U.  carriages,  with 
passengers,  through  to  L.  They  held,  also,  that  it  was  no 
objection  that  the  award  did  not  say  how  long  the  arrange- 
ment was  to  continue,  as  new  regulations  might  be  made 
from  time  to  time,  under  the  arbitration  clause  (b). 

m.  Directions    as  to  what  shall  le  done  held   rout."] — A  Invalid 
consideration  of  the  following  instances  will,  it  is  hoped, 
assist  the  arbitrator  in  guarding  against  making  a  faulty 
direction. 

The  power  to  order  and  direct  what  he  shall  think  fit  to  Awarding 
be  done  by  and  between  the  parties  respecting  the  matters  in 
dispute,  does  not  authorise  the  arbitrator  to  direct  a  verdict 
to  be  entered  in  the  cause  referred  (<•) .     A  suggestion,  how-  Directing 
ever,  was  in  one  case  thrown  out  by  the  bench,  that  when 
the  verdict  was  taken  on  the  reference  for  too  small  a  sum, 
the  arbitrator,  under  this  clause,  might  possibly  have  authority 
to  direct  an  application  to  be  made  to  the  court  to  enlarge 

(&)  Eastern  Union  Rail.  Co,  v.          (c)  Ilayward  v.  Phillips,  G  A.  & 
Eastern  Counties  Hail.  Co.,  2  E.      E.  119. 
&  13.  530, 
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CH.  mi.  s.  2, 

Awarding  a 
carriage  \vay. 


Depth  of 
•weir,  water 
marks. 


Uncertain 
directions 
invalid. 

Not  specify- 
ing fixtures. 


Not  specify- 
ing precau- 
tions or 
process  of 
filtering. 


the  amount  of  damages,  and  that  the  defendant  should  cori- 
-  sent  to  the  enlargement  (rf) . 

.  An  action,  in  which  the  plaintiff  claimed  a  right  of  way 
(not  a  carriage  way),  was  referred  to  an  arbitrator,  who  was 
to  settle  all  matters  in  difference  between  the  parties,  and  to 
direct  in  what  manner  the  road  in  question  (if  he  should  find 
for  the  plaintiff)  should  be  enjoyed.  The  arbitrator  awarded 
a  verdict  for  the  plaintiff,  and  that  the  plaintiff  was  entitled 
to  a  right  of  way,  including  a  carriage  way.  Though  there 
were  contradictory  affidavits  as  to  whether  the  plaintiff's 
claim  to  a  carriage  way  was  a  matter  in  dispute  before  the 
arbitrator,  the  court  held  that  the  arbitrator,  in  awarding  a 
carriage  way,  had  clearly  exceeded  his  authority,  and  set 
aside  that  part  of  the  award  (e). 

Disputes  having  arisen  between  the  owners  of  two  mills  on 
a  river,  an  arbitrator,  appointed  to  define  the  water  rights  and 
depths  of  weir,  and  authorised  to  order  any  erections  to  be 
put  up  about  the  defendant's  weir,  awarded  that  the  de- 
fendant was  entitled  to  maintain  his  weir  at  the  depth  of 
fourteen  inches  and  no  more,  and  for  the  purpose  of  marking 
the  depth  ordered  such  durable  marks  and  erections  to  be 
placed  about  the  weir  as  B.  might  direct.  The  court  held 
the  direction  as  to  the  depth  of  weir  sufficient,  but  that 
the  award  was  avoided  by  delegating  to  B.  to  fix  the 
marks  (/). 

A  landlord  having  removed  some  gates,  locks,  bolts,  and 
fastenings,  from  the  demised  premises,  a  direction  by  the 
arbitrator  ordering  the  tenant  to  put  up  other  gates,  locks, 
bolts,  and  fastenings,  in  the  place  and  stead  of  such  as  had 
been  removed,  was  held  bad  for  uncertainty,  the  award  not 
showing  what  fixtures  had  been  removed,  or  specifying  the 
nature,  quality,  or  price  of  those  which  were  to  be  sub- 
stituted (g). 

The  plaintiff,  a  bleacher,  complained  of  the  defendant's 
polluting  a  stream  of  water  by  his  works  ;  and  the  arbitrator, 
who  was  empowered  to  regulate  the  mode  in  which  the  water 
should  be  enjoyed,  awarded,  that  the  defendant  should  take 


(d\  Prentice  i\  Reed,  1  Taunt. 
151. 

(c)  Hooper  v.  Hooper,  M'Lcl. 
&  Y.  509* 


(/)  Johnson  v.  Latham,  19  L.  J. 
Q.  B.  329, 

(</)  Trice  v.  Popkiu,  10  A.  &  E. 
139. 
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all  proper  and  reasonable  precautions  and  measures  for  pre-      P-"*1  I*. 
venting  the  water  of  the  stream  from  being  rendered  unfit  for  ' 


the  use  of  the  plaintiff,  and  that  all  refuse  waters  from  the 
defendant's  works  should,  at  the  defendant's  expense,  be 
passed  through  filters,  so  as  to  be  thereby  effectually  purified 
and  cleansed,  so  far  as  the  same  could  be  purified  and  cleansed 
ly  tJtc  ordinary  and  most  approved  process  of  filtering.  The 
court  held  the  award  bad,  as  uncertain,  ambiguous,  and  not 
final,  because  it  did  not  prescribe  or  ascertain  in  any  way 
how  the  water  was  to  be  prevented  from  becoming  unfit  for 
the  purposes  of  bleaching,  or  if  rendered  unfit,  how  it  was  to 
be  purified  and  cleansed  by  the  defendant ;  that  the  direction 
to  use  all  proper  and  reasonable  precautions  did  not  at  all 
point  out  to  the  defendant  what  he  was  to  do  ;  and  that 
ordering  him  to  purify  the  water  by  the  use  of  the  ordinary 
and  most  approved  process  of  filtering  was  also  insufficient, 
as  it  was  not  certain  what  the  ordinary  and  most  approved 
process  of  filtering  was  ;  and  Lord  Denman,  C.J.,  added  the 
following  important  observation :  "It  is  said  that  the  arbi-  Duty  of  arbi- 
trator would  run  great  risk  by  setting  out  in  his  award  what  m'atters  of 
acts  were  to  be  done,  because  he  might  fail  in  directing  them  science, 
scientifically.  But  I  think  he  runs  a  much  greater  risk  of 
making  an  imperfect  award,  if  he  do  not  make  himself 
scientifically  master  of  the  subject  before  him,  so  as  to  dis- 
cover how  justice  may  be  dealt  to  the  litigating  parties.  He 
is  bound  to  understand  the  matters  in  dispute  so  accurately 
and  fully,  that  the  acts  being  done  which  he  has  prescribed, 
it  may  be  clear  that  the  award  has  been  obeyed.  The  words 
in  which  the  arbitrator  describes  what  shall  be  done  should 
be  certain,  and  accompanied  in  his  own  mind  with  an  under- 
standing of  what  he  prescribes  "  (A) . 

Vague  and  imperfect  directions  in  an  award  often  lead  to  Not  specify- 
renewed  litigation.  Some  commissioners,  under  an  inclosuro 
act,  being  empowered  to  set  out  public  ditches,  ordered  the 
owners  of  lands  over  which  a  certain  drain  set  out  by  them 
passed  to  cleanse  and  keep  it  "  of  sufficient  width  and  depth 
to  carry  off  the  water  intended  to  run  down  the  same." 
Some  years  afterwards  the  plaintiff  cut  a  sough  or  under- 
drain  across  his  close,  opening  into  the  drain  in  question, 

(/«)  Stoneliewer  v.  Farrar,  9  Jur.  203,  S.  C.  0  Q.  13.  ?«(>. 
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—  across  the  defendant's  lands)  was  not  of  sufficient  capacity  to 
carry  off  the  additional  water  brought  in  by  the  sough.  The 
plaintiff  contended  that  it  was  the  defendant's  duty  to  make 
it  sufficient  for  that  purpose.  The  court,  however,  remarking 
that  the  award  was  lamentably  vague  in  its  terms  in  not 
explaining  what  water  was  intended  to  run  down  the  drain, 
ultimately  held  that  this  method  of  draining  by  a  sough  or 
under-drain  not  being  contemplated  by  the  award,  the  defen- 
dant was  not  required  to  make  and  keep  the  drain  of  the 
increased  size  and  depth  demanded  (*'). 

Plan  annexed  It  is  often  very  advantageous  for  the  arbitrator  to  make  a 
plan  or  map  on  his  award  (or  annexed  to  it  and  referred  to 
by  words  incorporating  it),  so  as  to  show  precisely  what  he 
intends  to  be  done  (/). 

Coal  Mines  In  an  arbitration  under  s.  46  of  the  Coal  Mines  Regulation 
Act,  1872,  the  duty  of  the  arbitrator  is  limited  to  determining 
whether  the  matter  complained  of  by  the  inspector  is  dan- 
gerous and  ought  to  be  remedied,  and-  he  has  no  power  to 
determine  what  is  the  proper  remedy,  or  to  direct  that  any 
particular  remedy  be  adopted  (&). 


SECTION  III. 

OF  DIRECTIONS  AS  TO  ALLOTTING  LANDS. 

PART  IT.          i.  Directions  under  Inclosure  Acts,~\  —  As  persons  appointed 

CH    Till    S    3 

under  private  acts  of  parliament  for  inclosing  waste  lands 


an(^  commutiiig  tithes  have  to  decide  on  the  various  rights  of 
Acts.  parties  interested,  and  to  perform  duties  in  many  respects 

analogous  to  those  of  arbitrators,  and  are  even  sometimes  so 
styled,  some  points  respecting  awards  in  such  cases  may  here, 
it  is  apprehended,  be  noticed  with  advantage. 

Allotment  for      Commissioners  under  an  inclosure  act  have  no  power  to 
extinguished    rnake  allotments  in  respect  of  other  rights  than  those  which 

by  act. 

(0  Sliarpe  v.  Hancock,  7  M.  &      Q.  B.  236. 

Q-.  354.  (&)  Secretary     of     State     and 

(/  )  Johnson  v.  Latham,  20  L,  J.      Fletcher,  In  re,  18  Q,  B.  D.  339, 
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are  to  be  extinguished  under  the  powers  of  the  act,  and  for      PAET  II. 

which  allotments  in  compensation  are  provided  to  be  given.  — ! ' 

Hence  they  are  not  justified  in  allotting  to  a  lord  of  a  manor 
a  portion  of  the  waste  in  lieu  of  his  right  to  warren,  such 
right  not  being  mentioned  in  the  act  (I) . 

Where,  besides  allotting  the  common  lands,  they  are  em-  Specifying 
powered  to  assign  lands  in  exchange  for  other  lands,  so  that 
the  exchange  shall  be  ascertained  by  the  award,  the  award 
will  convey  no  title  to  a  close  assigned  in  exchange,  unless  it 
state  in  respect  of  what  particular  land  the  land  assigned  is 
given  in  exchange  ;  for  with  a  view  to  the  charges  affecting 
the  original  property,  it  is  of  extreme  importance  that  the 
exchanges  should  be  ascertained  (ni) . 

If  the  act  require  the  previous  consent,  in  writing,  of  the  Reciting  fact 
respective  proprietors  to  sanction   the  exchanges,  it  would  consent 
seem  advisable  at  least  that  the  award  should  recite  that  such 
consents  had  been  given  (ni). 

When  an  inclosure  act  directed  that  the  grass  and  herbage  Awarding  to 
of  the  parcels  set  out  for  getting  materials  for  the  repair  of  ^succession? 
the  highway  should  remain  for  ever  for  the  benefit  of  such 
persons  as  the  commissioners  should  appoint,  it  was  held  that 
they  were  authorised  to  award  the  herbage  to  the  surveyors 
of  the  highways  of  a  certain  parish,  "  and  their  successors  for 
the  time  being ; "  for  although  the  award  was  bad  as  a  common 
law  conveyance,  the  surveyors  not  being  a  corporation,  it  was 
good  as  a  parliamentary  declaration  of  the  persons  entitled  to 
take  the  herbage,  and  had  the  same  effect  as  if  the  direction 
had  been  inserted  in  the  act  («). 

A  purchaser  of  a  close  which  has  a  right  of  way  attached  Right  of  way. 
to  it  over  a  waste  about  to  be  enclosed  under  the  General 
Inclosuro  Act  (8  &  9  Yict.  c.  118),  should  take  care  to  bring 
his  claim  to  the  way  before  the  valuer.  In  one  case  where 
he  did  not,  and  the  way  was  not  set  out  in  the  award,  it  was 
held  to  be  gone  for  ever ;  though  the  site  of  the  old  way  was 
allotted  to  the  vendor,  who  had  sold  the  close  with  all  rights 
of  way,  but  had  reserved  his  right  to  all  allotments  (0).  The 

(/)  Casainajor  v.  Strode,  2  M.  (»)  Johnson  v. Ilodgson, 8 East, 

&  K.  706.  38. 

(in}  Cox  v.  King,  3  Bing.  N.  C.  (o]  Turner  v.  Cruth,  L.  R.  4 

795.  Api>.  CAS.  '2-21. 
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Specifying 
lands  liable  to 
tithe  rent- 
charge. 


What  a 
neglecting  to 
make  an 
award. 


Equity  can- 
not rectify 
mistaken  ap- 
portionment. 


Power  of 


owner  of  a  private  way  set  out  by  inclosure  commissioners  is 
not  restricted  in  its  use  (p). 

If  by  a  private  act  of  parliament  the  estate  of  one  pro- 
prietor in  a  parish  be  alone  to  be  charged  with  the  rent-charge 
in  lieu  of  tithes,  an  arbitrator  who  has  to  ascertain  the  amount 
of  the  rent- charge,  and  to  whom  it  is  lawful  to  divide  and 
apportion  it  into  so  many  parts  as  he  shall  think  fit,  and  to 
charge  each  such  part  on  a  distinct  part  of  the  estate,  need 
not,  unless  he  think  fit  to  make  an  apportionment,  specify 
what  lands  the  proprietor  has  in  the  parish,  but  it  is  sufficient 
if  his  award  charge  the  rent-charge  in  one  entire  sum  "  on  all 
and  every  the  lands  and  grounds  "  of  the  proprietor  within 
the  parish  (<?) . 

Under  a  private  act  of  parliament,  a  commissioner  was  to 
allot  waste  land,  and  a  specified  arbitrator  was  empowered 
to  declare  by  an  award,  within  six  months  after  the  passing 
of  the  act,  the  amount  of  rent-charge  to  be  paid  in  lieu  of 
tithes,  and  the  statute  further  provided,  that  in  case  he  should 
neglect  or  refuse  to  act,  another  arbitrator  should  be  nominated 
with  like  powers  by  a  certain  party ;  although  the  arbitrator 
assumed  that  he  could  not  make  an  award  before  the  inclosure 
commissioner  had  made  his,  and  the  latter  had  not  awarded 
before  the  six  months  had  expired,  consequently  the  arbitrator 
did  not  make  an  award  within  the  six  months,  though  he  did 
after  they  had  expired,  it  was  held  that  he  had  "  neglected  " 
to  award  within  the  meaning  of  the  act,  and  an  award  made 
by  an  arbitrator  afterwards  appointed  to  supply  his  place  was 
held  valid  (>•). 

An  award  under  an  inclosure  act  appointed  certain  lands 
and  rent-charges  between  the  inhabitants  of  two  parishes.  It 
was  held  that  Chancery  had  no  jurisdiction  to  rectify  the 
mistake  if  the  apportionment  were  ultra  vires  (s). 

ii.  Directions  in  making  partitions  of  lands.'] — Commis- 
sioners of  partition  appointed  by  the  Court  of  Chancery  being 
judges  of  the  parties'  own  choosing,  are  looked  upon  by  the 


(p)  Finch,  v.  Great  Western 
Rail.  Co.,  5  Ex.  D.  254. 

(?)  Willoughby  v.  Willoughby, 
4  Q.  B.  687. 

(r)  Willoughby  v.  Willougliby, 


9  Q.  B.  923,  S.  C.  16  L.  J.  Q.  B. 
251.  See  also  E.  v.  Grant,  14 
Q.  B.  43. 

(s)  Bateman  v.  Boynton,  L.  B. 
1  Chanc.  359. 
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Court  of  Chancery  in  a  light  very  similar  to  arbitrators  ;  their      PABT  II- 

proceedings  are  clothed  with  somewhat  of  the  character  of  a  —  '.  -  L-l-1 

reference  ;  and  the  same  principles  which  guide  the  courts  in 

respect  of  arbitrators  are,  in  a  great  measure,  applicable  to 

the  consideration  of  the  award  of  the  commissioners  (f)  . 

.    As  arbitrators  are  sometimes  called  upon  to  make  partition 

of  lands,  it  may  not  be  inexpedient  to  consider  the  powers 

which  the  commissioners  have  for  that  purpose. 

It  seems  the  latter  are  justified  in  awarding  a  right  of  way  Awarding 
for  one  party  to  his  own  portion  of  the  lands  over  the  portions  ng 
of  the  lands  allotted  to  another  party  ;  or  that  one  may  enter 
the  lands  of  the  other  for  the  purpose  of  repairing  and  cleansing 
watercourses  :  they  may  direct  such  new  fences  to  be  made  as  Erection  of 
are  reasonably  necessary  for  dividing  off  the  lands  which  are 
the  subject  of  partition  ;  and  they  may  allot  to  one  party  as  Separated  lots 
his  lot  the  mansion-house  and  grounds,  and  also  other  lands 
at  a  distance  from  the  house  and  grounds,  and  separated  from 
it  by  lands  allotted  to  another  («). 

When  an  arbitrator  is  appointed  to  make  partition  of  lands  Arbitrator 
among  tenants  in  common,  he  must  not  only  set  out  the  Jionmus^3 


separate  portions  for  the  respective  parties,  but  must  direct  award  con- 
deeds  of  conveyance  to  vest  the  allotments  in  the  several 
owners,  or  the  award  will  not  be  final,  and  his  duty  will  have 
been  incompletely  performed  (v). 


SECTION  IV. 

OF     DIRECTIONS    AFFECTING    STRANGERS    TO    THE     SUBMISSION. 

i.  Directing  a  payment  to  be  mack  to  a  sf  ran  (/<•>:] — If  an      FABTII. 
arbitrator  direct  a  party  to  do  a  thing  to  a  mere  stranger  to 


the  submission,  as  to  pay  a  stranger  a  sum  of  money,  the  Direction  to 

.,,       f          i  i  p;iy  money  to 

direction  is  void ;  and  the  award  will  often  be  void  also,  as  stranger  void, 
not  being  mutual,  if  the  payment  or  thing  to  be  done  be  in 

(0  Jones  v.  Totty,  1  Sim.  136;          («)  Lister  v.  Lister,  3  Y.  &  C. 
Manners  v.  Charlosworth,  1  M.  &      540. 

K.  MO;  Story  v.  Johnson,  1  Y.  &          (<•)  Johnson  r.  Wilson,  Willos, 
C.  538.  '-MS;  Knight   c.  Burton,  0  Mod. 

'231.     Sec  unto,  s,  1,  d,  7,  p.  428, 
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When  rest  of 
award  good. 


Direction 
valid  when 
for  party's 
benefit. 


To  pay 
stranger  for 
use  of  party. 

To  pay  a 
joint  debt. 


satisfaction  of  the  claims  of  the  other  party,  for  then  the 
latter,  if  the  award  were  held  good,  would  lose  his  right 
without  receiving  any  compensation  (to). 

The  direction  as  to  the  stranger  has  often  been  held  void, 
and  the  rest  of  the  award  sustained,  where  the  courts  have 
considered  that  the  parties  to  the  submission  were  not  pre- 
judiced, if  the  award  as  to  the  stranger  were  not  complied 
with.  Thus,  where  the  award  directed  that  the  defendant 
should  make  a  lease  of  certain  land  to  the  plaintiff  for  life, 
with  remainder  to  a  stranger  in  fee,  the  court  held  that 
though  the  award  was  void  as  to  the  remainder  to  the 
stranger,  it  ought  to  be  performed  as  to  the  lease  for  life  (#). 
So  where  there  were  disputes  between  the  plaintiff  and  de- 
fendant respecting  certain  lands,  an  award  that  the  plaintiff 
and  his  wife  should  enjoy  the  land  was  held  void  as  to  the 
wife,  she  not  being  a  party  to  the  submission  (//).  So,  also,  a 
direction  to  pay  ten  shillings  to  the  writer  of  the  award  was 
held  bad  and  void  (2). 

The  award,  however,  is  held  to  be  mutual,  if  the  thing  to 
be  done  to  the  stranger  to  the  submission  be  beneficial  to 
the  party  entitled  to  receive  satisfaction ;  and  on  this 
principle,  it  is  said,  if  the  arbitrator  direct,  that  one  party 
shall  pay  money  to  the  servant  of  the  other  («),  or  that  the 
defendant  shall  pay  a  sum  to  a  stranger  to  discharge  money 
owing  to  the  latter  by  the  plaintiff,  the  award  may  be  sus- 
tained (&). 

An  award  to  pay  a  sum  of  money  to  two  part-owners  of  a 
ship  for  the  use  of  themselves  and  the  rest  of  the  part-owners 
and  mariners  parties  to  the  submission  is  good(c).  So  an 
award  that  the  parties  shall  in  certain  proportions  discharge 
a  debt  by  bond  in  which  they  are  jointly  bound  is  valid 
although  the  obligee  be  no  party  to  the  submission  (rf).  And 


(if)  Dale  v.  Mottram,  2  Barnard, 
291. 

(a;)  Bretton  v.  Prat,  Cro.  Eliz. 
758 ;  Pope  v.  Brett,  2  Saund.  292, 
See  also  Ecus  v.  Lun,  1  Keb.  569; 
Alsop  v.  Senior,  2  Keb.  707,  718; 
Anon.  1  Leon.  316. 

(y)  Saruon's  case,  5  Eep.  77,  b. ; 
Samon  v.  Pit,  Eolle  Ab.  Arb.  B.  7, 
p.  243. 

(2)  Busfieldf.Busfield,Cro.  Jac. 


577. 

(a)  Dudley  v.  Mallery,  3  Leon. 
62 ;  Norwich  v,  Norwich,  3  Leon. 
62. 

(b}  Bedatn  v.  Clerkson,  1  Ld. 
Eayin.  123;  Eolle  Ab.  Arb.  E. 
p.  247. 

(c)  Wood  v.  Thompson,  Eolle 
Ab.  Arb.  F.  11,  p.  249. 

(cZ)  Gray  v.  Gray,  Eolle  Ab. 
Arb.  E.  6?  p.  247. 
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so,  it  seems,  is  a  direction  that  one  of  two  joint  owners  of  a      P-^T  H- 

vessel  shall  discharge  a  debt  due  to  a  stranger  for  things  — '. '. 

supplied  to  the  vessel,  though  a  stranger  cannot  have  an 
attachment  to  enforce  payment  (<?).     But  the  party  is  bound  stranger 
to  pay  the  stranger  according  to  the  award,  and  if  the  latter  nien\gtoPhis~ 
die,"  payment  must  be  made  to  his  personal  representative,  executors, 
whether  the  award  order  payment  to  the  stranger  only,  or  use 
the  words  to  the  stranger  or  his  assigns  (/). 

In  one  case,  Holt,  0.  J.,  said  that  an  award  to  pay  a  Whether 
stranger,  without  showing  that  the  payment  was  any  benefit  to  appear  on 
to  the  party,  was  good,  as  it  should  be  presumed  that  the  f ace  of  award* 
payment  was  for  the  party's  benefit.     Powell,  J.,  on  the  con- 
trary, was  of  opinion  that  it  was  void,  unless  the  advantage 
to  the  party  appeared  on  the  face  of  the  award ;  he,  however, 
agreed  that  the  benefit  sufficiently  appeared  in  an  award 
on  a  submission  between  two  brothers,  which  directed  each 
of  them  to  pay  a  certain  sum  to  a  stranger  for  the  use  of 
their  mother  (y) .     This  view  that  the  benefit  to  the  party 
must  appear  on  the  face  of  the  award  has  been  more  recently 
maintained  in  the  Common  Pleas  (h). 

It  has  been  held  that  directing  payment  to  a  third  person  Stranger  not 
for  the  use  of  a  party  is  good,  even  though  the  person  to  authorised  to 
receive  the  money  do  not  appear  to  be  invested  with  any  receive, 
express  authority  by  the  party  for  whom  the  money  is  to  be 
paid  (i).     And  on  a  dispute  between  two  partners,  principally  Agent  of 
as  to  whether  one  of  them  had  brought  in  his  proper  share  ^m- 
into  the  stock,  the  arbitrator  was  considered  justified  in 
awarding  that  the  one  who  was  deficient  should  pay  a  sum 
of  money  into  the  hands  of  a  person,  who  was  agent  for  the 
partners,  in  trust  for  both  partners,  and  for  the  benefit  of  the 
partnership  (/»•). 

On  the  reference  of  a  cause,  directing  the  defendant  to  pay  To  pay  to 
the  sum  due  "  to  the  plaintiff,  or  to  A.  his  solicitor,"  is  a  SS{£. 
convenient  and  right  form  of  awarding  (/). 

But  when  on  a  reference  of  partnership  disputes  the  award  Payment  to 
directed  that  some  of  the  parties  to  the  reference  should  pay  f^rpart/s 

benefit. 

(e]  Skcoto,  Inro,  7  Dowl.  618.  (/)  Snook  v.  Ilellyor,  2  Chitt. 

(/)  Anon.  1  Loon.  316.  43. 

(</)  Bird  v.  Bird,  1  Salk.  74.  (/,•)  Dalo  v .  Mottram,  2  Barnard, 

(A)  Laing  v.   Todd,    13   C.   B.  291. 

27G,  (I)  Haro  v.  Floay,  11  C.  B.  472. 
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PAET  II.      certain  amounts  found  due  from  them  into  the  hands  of  one 

! '          of  the  arbitrators,  to  be  by  him  applied  in  the  payment  of 

certain  specified  debts  due  from  the  firm,  the  court  held  the 
direction  bad,  and  the  whole  award  void,  although  it  appeared 
by  the  award  that  the  payments  would  have  been  for  the 
benefit  of  the  parties ;  since  the  arbitrators  who  directed  the- 
payments  had  no  control  over  the  single  arbitrator,  to  compel 
him  to  a  due  application  of  the  money  (m) . 

Award  defen-       An  award  ordering  a  defendant  to  pay  a  sum  to  one  of  the 

arbitrator?"      arbitrators,  to    be  by  him  immediately  paid    over  to  the 

who  is  to  pay  plaintiff,  was  held   good  in  the  Courts  of  Exchequer  and 

plaintiff.         Exchequer  Chamber.     The  rule  was  stated  by  Patteson,  J., 

in  error,  to  be,  that  an  award  directing  a  party  to  pay  money 

to  a  stranger  is  not  good,  unless  it  be  for  the  benefit  of  one 

of  the  parties  to  the  submission,  and  that  the  onus  of  showing 

that  is  thrown  on  the  party  seeking  to  enforce  the  award. 

It  was  considered  in  both  courts  that  the   benefit  to   the 

plaintiff  sufficiently  appeared  («).      The  case  of  Matimy,  In 

re  (0),   was    distinguished    on  the   ground    that  there  the 

defendant   could  not  have   discharged  himself  by  paying 

the  money  directly  to  the  plaintiff,  which,  as  Patteson,  J., 

observed,  would  no  doubt  have  satisfied  the  award  in  the 

present  case. 

Directing  n.  Directing  a  stranger  to  do  an  act.~\ — A  direction  in  an 

an'acfToid.  °  award  that  a  stranger  shall  do  an  act  is  in  general  void, 
because  another  in  his  natural  freedom  is  not  supposed  to 

Bond  with  be  within  the  party's  power  (p).  On  this  principle  an  award 
that  the  defendant  shall  enter  into  a  bond  to  the  plaintiff 
with  sureties  conditioned  for  the  payment  of  money  at  a 

Arbitrator  to  future  day  is  void  as  to  the  sureties  (<?) ;  so  an  award  that 
the  defendant  and  one  of  the  arbitrators  shall  enter  into  a 

Wife  to  bond  to  the  plaintiff  is  void  as  to  the  arbitrator  (r)  ;  so  like- 

wise directions  that  a  party  to  the  reference  and  his  wife 

(TO)  Mackay,  In  re,  2  A.  &  E.  (</)  Cooke     v.     Whorwood,     2 

356.  Saund.  377 ;  Eolle  Ab.  Arb.  F.  2, 

(n)  Adcock  v.TVood,  6  Ex.  814;  p.  248;  Norwich  v.  Norwich,   3 

"Wood  v.  Adcock,  S.  C.  in  error,  7  Leon.    62  ;   Tkursby  v.   Helbert, 

Ex.468.  Carth.   159,  S.   C.    1   Show.   82; 

(o)  2  A.  &  E.  356.  Moore  v.  Bedel,  Eolle  Ab.  Arb. 

fjp)  Bac.  Ab.  Arb.  E.  4;  Mudy  B.  5,  .p.  247. 

v,  Osam,  Litt.  30.  (r)  Pits  r.  Wardal,  Godb.  164, 
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and  son  (the  two  latter  not  being  parties)   shall  convey  an      PAET  IJ- 

estate  («)  ;  or  that  a  party  shall  deliver  up  a  deed  or  a  house  — ' 

stated   to  be  in   the  possession   of  another  (t)  ;    or  that  a  To  deliver 


not  in 

stranger  shall  pay  the  costs  of  the  reference  («),  are  all  void,  possession. 
So  we  have  just  seen,  that  directing  one  of  the  arbitrators  Stranger  to 
to  apply  the  money  awarded  to  be  paid  into  his  hands  by  Arbitrator  to 
the  parties,  as  the  award  ordered  it  should  be  applied,  is  apply  funds, 
void,  as  the  other  arbitrators  have  no  means  of  enforcing  the 
proper  application  of  the  fund  (#). 

Where  an  arbitrator  was  authorised  to  deal  with  the  rights  Assignee  of  a 
of  the  parties  under  existing  or  any  future  patents,  it  was  pa 
held  that  he  had  exceeded  his  authority  by  giving  directions 
in  such  wide  terms ;  that  they  applied  to  any  patents  in  which 
the  alienee  of  a  licensee  under  the  award   might  become 
interested  (y). 

But  if  it  appear  that  the  party  has  any  means  either  at  Direction 
common  law  or  equity  to  compel  the  stranger  to  perform  the  stranger  ^ 
act  which  he  is  directed  to  do,  the  award  is  good  (z) .  bound  to 

obcv. 

Therefore,  an  award  that  one  of  the  parties  shall  discharge  To  ^j 
the  other  of  a  bond  in  which  both  are  bound  to  a  stranger,  release, 
is  a  good  award,  for  it  shall  be  intended  that  the  money  was 
to  be  paid  at  a  day  to  come,  and  therefore  the  party  directed 
might  then  tender  it  and  acquit  the  other ;  and  if  the  day 
of  payment  be  past  he  may  pay  the  penalty  and  compel  the 
creditor  to  give  a  release  in  a  court  of  equity  (a).  So  an 
arbitrator  may  order  one  of  the  parties  to  discharge  the  other 
from  his  undertaking  to  pay  a  debt  to  a  third  person  not  a 
party  to  the  submission ;  for  when  the  debt  is  paid  the 
stranger  can  be  compelled  in  equity  to  give  a  release  to  him 
that  had  undertaken  to  pay  it  (b) . 

An  arbitrator  empowered  to  say  whether  a  promissory  note  Direction  to 


(s)  Barney  v.  Fairchild,  Rollo  (>/)  Nickels  v.  Hancock,  7  De 

Alt.   Arb.  E.    10,   p.   248,  N.    9,  G.  M.  &  G.  300. 

p.  259.  (2)  Coin.    Dig.    Arb.    E.    13; 

(0  Leo  v.  Elkins,  12  Mod.  585 ;  Phillips  v.  Knightley,  Fit/g.  '21 '2; 

Linn-  /•.  Tinnier,  cited  in  Dale  r.  Dudley  v.  Mallery,  3  Leon.  62; 

Mottram,  2  Barnard,  291.  Lynch,  v.  Clemenco,  Lutw.  571 ; 

(»)  Proudfoot  v.  Poilo,  3  D.  &  Rollo  Ab.  Arb.  F.  1,  p.  L'is. 

L.  524.  (rt)  Bradsoy    v.   Clyston,    Cro. 

(.<•)  Mackay,  In  re,  2  A.  &  E.  Car.    541,    S.   C.   Bac.   Ab.   Arb. 

35(5.     Reo  the  previous  division,  E.  4 ;  Anon.  March,  18. 

p.  1  15.  (/-)  HcvkcH  v.  Taylor,  1  Moil.  9, 

S.  C.  2K-1,.  5H5.  551. 
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PAST  II. 
en.  VHI.  s.  4. 

cancel  note  on 
condition  that 
stranger 
should  not 
seek  for  costs. 


When 

stranger 

merely 

ministerial. 


Directing  act 
by  the  court. 
To  levy  fine. 


Discontinu- 
ance. 


Nonsuit 
retraxit. 


Party  sub- 
mitting on 
behalf  of  a 
stranger. 


of  the  plaintiff  and  Ms  daughter  (who  was  not  a  party  to  the 
reference),  on  which  the  defendant  had  commenced  an  action, 
should  be  cancelled,  and  on  what  conditions,  awarded  that  it 
should  be  cancelled,  on  condition  that  neither  the  plaintiff 
nor  his  daughter  should  seek  to  compel  the  defendant  to 
proceed  with  the  action,  or  pay  the  costs  of  it ;  the  court 
held  that  the  defendant  could  not  object  to  the  condition,  as 
it  was  for  his  benefit,  and  that  he  might  keep  the  note,  unless 
the  daughter  agreed  to  the  terms  (c). 

It  is  said,  that  an  award  that  one  should  surrender  his 
copyhold  into  the  hands  of  the  tenants  of  a  manor  who  should 
present  it,  or  that  one  party  should  cause  a  feoffment  to  be 
made  with  a  letter  of  attorney  to  J.  S.  to  make  livery,  was 
good,  on  the  ground  that  the  tenants  in  the  former  and  J.  S. 
in  the  latter  case,  though  strangers  to  the  reference,  were  to 
be  used  only  as  instruments  (d) ;  but  where  the  submission  is 
respecting  the  right,  title,  and  possession  of  certain  land,  the 
arbitrator  has  no  authority  to  award  that  one  of  the  parties 
shall  procure  the  lord  of  the  manor  to  grant  a  copyhold,  or  a 
stranger  to  make  a  release  or  a  confirmation  (e). 

The  old  cases  say  that  an  award  to  levy  a  fine  was  valid, 
for  though  it  was  an  act  of  the  court,  yet  by  the  law  and 
public  justice  of  the  kingdom  it  was  not  to  be  refused  to  any 
man ;  but  if  the  award  were  to  command  the  justice  to  do  it, 
this,  it  was  said,  was  no  good  award,  for  the  parties  in  effect 
prayed  leave  to  agree  from  the  king  himself,  which  was  quite 
different  from  a  command  (/).  An  award  to  make  a  dis- 
continuance of  an  action  was  good,  for  though  the  discontinu- 
ance were  the  act  of  the  court,  yet  the  default  on  which  it  neces- 
sarily proceeded  was  the  act  of  the  party.  The  same  principle 
applied  in  the  case  of  a  direction  to  submit  to  a  nonsuit  or  to 
enter  a  retraxit  (g}. 

If  a  person  submit  to  an  award  on  the  part  and  behalf  of  a 
stranger,  the  arbitrator  has  full  authority  to  direct  an  act  to 
or  by  the  stranger;  not  that  he  can  bind  the  stranger 
himself  by  the  award,  but  the  party,  when  submitting  on 
behalf  of  another,  incurs  the  penalty  of  disobeying  the 


6  Ex.  908. 

Kolle  Ab. 
Arb.  E.  7,  p. 

(e)  Anon.  F.  Moore,  3  pi.  11. 


(/)  Bac.  Ab.  Arb.  E.  4;  EoUe 
Ab.  Arb.  F.  3,  4,  pp.  248,  249. 

(flf)  Com.  Dig.  Arb.  E.  13;  Kolle 
Ab.  Arb.  F.  7,  p.  249. 
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award,   if  that   other  fail  to  do  what  the  award  requires      PAST  II. 
,  .       ,,,  CH.  virt.  s.  4. 

him  (K), 


in.  Directions    affecting   a   stranger's   property."]  —  As    the  Award  on 
submission  only  refers  to  the  arbitrator  questions  between 
the  parties,  the  moment  he  touches  the  interests  of  strangers, 
he  exceeds  his  authority  (i)  . 

A  direction,  however,  to  pay  money  at  the  house  of  a  Award  to  pay 
stranger  is  good  ;  for  the  party  ordered  to  pay  can  come  to 
the  house  without  entering  it,  and  a  payment  as  near  to  the 
house  as  can  be  is,  it  seems,  sufficient,  and  so  the  party  can 
obey  the  award  without  being  guilty  of  a  trespass  (7r).  But 
if  the  payment  is  to  be  on  the  land  of  a  stranger,  or  at  the 
house,  and  the  owner  of  the  house  has  the  adjacent  land,  so 
that  the  party  cannot  go  there  without  committing  a  trespass, 
the  direction  is  void  (/).  In  an  old  case,  where  money  was 
awarded  to  be  paid  in  the  bishop's  palace,  it  was  held  a  good 
award,  for  it  was  said  a  licence  would  be  intended,  especially 
as  in  the  particular  case  the  bishop  himself  made  the 
award  (m). 

Where  the  arbitrator  ordered  some  bankers,  parties  to  the  Directing 
reference,  to  pay  to  the  other  party,  the  defendant,  out  of 
funds  in  their  hands  belonging  to  a  firm  of  which  the 
defendant  was  a  member,  a  certain  sum,  stated  to  be  the 
amount  of  a  debt  due  to  the  defendant  from  his  partners, 
these  latter  not  being  parties  to  the  submission,  the  direction 
was  held  invalid  (n). 

Under  the  power  to  say  what  should  be  done,  an  arbitrator 
must  be  cautious  in  directing  a  party  to  do  anything  to  pro- 
perty in  which  strangers  are  interested. 

Where  the  award,  under  a  clause  empowering  the  arbi-  Directing 
trator  to  direct  what  should  be  done,  ordered  a  party  to  put  ^o'don 


up  a  stile  and  footbridge  on  land  which  appeared  by  the  stranger's 
affidavits  to  belong  to  a  stranger,  the  court  set  the  award 

(//)  Shelf  v.  T.aily,  1  Com.  Eep.  Arb.  E.  2,  p.  247,  S.  C.  2  Bulst. 

183;   Bacon   v.   Dubany,    1   Ld.  38;  Anon.  1  Kob.  92;  Bac.  Ab. 

ll.iym.  246;  Cayhill  r.  Fit/^cvnlil,  Arb.  E.  4. 

1  WiLs.  28,  58  ;  Adams  /-.  Slut  ham,  (/)  Tavorner  r.  Skingley,  Eollo" 

2  Lev.  233;  Browne  v.  Mevoroll,  Ab.  Arb.  E.  3,  p.  '-'17. 

Dyer,  21Gb.  (m)  llorton  v.  Benson,  Proem. 

(/)  Turner  v.  Swainson,  1  M.  &  204. 

W.  .372.  (n]  Ingrain  v,  Milnos,  8  East, 

(/•)  Lynsey  v.  Aaton,  Eollo  Ab.  444. 

R.  GO 
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WHAT  THE  AWAED  MAY  DIRECT. 


PAET  II. 
CH.  Tin.  s.  4. 


Good  if  con- 
ditional on 
consent  had. 


Directing 
repairs. 


Directing 
tenant  to 
commit  waste. 


aside  so  far  as  regarded  that  provision;  although  it  was 
sworn  that  no  doubt  the  owner  of  the  land  would  have 
granted  permission  to  enter  it  for  that  purpose,  and  it  did 
not  appear  that  any  attempt  had  been  made  to  obtain  his 
permission  ;  they  added,  however,  that  the  award  would  have 
been  sufficient  if  the  terms  had  been  conditional,  namely, 
to  do  the  acts  required,  provided  the  owners  and  occupiers 
of  the  land  should  consent  (o).  And  it  seems  the  award 
need  not  be  conditional,  if  it  can  be  gathered  from  the 
agreement  of  reference  that  there  was  an  undertaking  on 
the  part  of  the  party  ordered  to  do  the  act  on  the  stranger's 
land  to  procure  the  consent  of  the  owner  and  occupier  of  the 
land  (p). 

Ordering  a  person  to  repair  a  river  bank  not  his  own 
property,  nor  a  place  to  which  he  has  a  right  to  go  for  the 
purpose  of  executing  repairs,  is  an  invalid  direction  (q). 

When  a  reversioner  complains  of  an  injury  to  his  house, 
though  the  arbitrator  under  the  clause  in  question  cannot 
order  the  parties  to  do  anything  to  the  house  without,  it 
seems,  being  liable  himself  to  an  action  of  trespass  if  his 
orders  be  obeyed,  when  the  tenant  of  the  injured  premises 
is  no  party  to  the  reference,  yet  he  may  (and  if  the  submission 
be  compulsory,  it  seems,  he  should)  direct  the  defendant  to  do 
some  act  to  remove  the  grievance,  conditionally  if  the  consent 
of  the  tenant  can  be  obtained,  or  at  all  events  at  the  end  of 
the  term,  or  he  may  order  some  compensation  to  the  plaintiff 
in  respect  of  the  continuance  of  the  injury  (r). 

Under  a  like  power,  where  the  arbitrator  ordered  the 
defendants,  who  were  lessees  of  a  water-mill,  to  make  a 
tumbling  bay  on  the  land  in  their  tenancy  for  the  discharge 
of  the  water  injuring  the  plaintiff's  land,  the  court  held  that 
if  the  defendant  had  been  seised  in  fee  of  the  land  the 
direction  in  the  award  would  have  been  perfectly  good,  but 
that  the  power  given  to  the  arbitrator  to  determine  what  he 
should  think  fit  to  be  done  must  be  confined  4to  reasonable 
acts,  and  that  as  the  making  a  tumbling  bay  on  the  land 
held  by  them  as  tenants  would  render  them  liable  to  be  sued 


(o)  Turner  v.  Swainson,  1  M.  & 
W.  572. 

(p)  Nicholls  v.  Jones,  6  Ex. 
373. 


(q)  Lewis  v.  Eossiter,  44  L.  J. 
Ex.  136. 

(r)  Angus  v.  Bedford,  2  Dovl. 
N.  S.  735,  S.  0.  11  M.  &  W.  69. 


DIRECTIONS  AS  TO  STRANGERS.  451 

by  their  landlord  for  waste,  the  award  was  void  as  to  that      PAET  IL 
direction,  but  good  as  to  the  rest  («). 


Though  to  direct  a  party  to  meddle  with  property,  with  Party  and 
which  he  has  no  right  to  interfere,  is  an  excess  of  authority, 


yet  where  an  award  ordered  the  defendant  to  remove  from  a  interested  m 
river  certain  hatches,  two  of  which  were  the  defendant's  own 
property,  while  in  the  third  he  had  only  a  share,  and  also 
further  provided  that  the  directions  in  the  award  should  refer 
only  to  such  interest  as  the  defendant  should  have  in  the 
hatches,  the  court  enforced  the  award  by  attachment,  saying, 
that  though  the  direction  as  to  the  hatch  in  which  the  defen- 
dant had  only  a  share  might  be  nugatory,  the  award  as  to 
the  hatches  of  which  the  defendant  was  sole  owner  was  to  be 
obeyed  (f)  . 

Whenever  an  arbitrator  embodies  in  his  award  a  direction  Showing  in 
as  to  anything  to  be  done  by  a  stranger  to  the  submission,  Section  as 
or  affecting  the  property  of  a  stranger,  which  prima  facie  to  stranger 
would  appear  to  be  exceeding  his  authority,  he  is  recom- 
mended to  state  on  the  face  of  the  award  sufficient  facts  to 
enable  the  court  to  see  that  he  is  justified  in  giving  such 
directions.    Where  an  arbitrator  awarded  that  the  defendants 
had  no  title  to  a  certain  roadway,  but  that  they  should  have 
and  enjoy  another  road  which  ran  in  a  different  direction 
(not  saying  over  whose  lands)  ,  the  court  held  the  award  bad, 
as  it  did  not  appear  by  the  award  that  the  defendants  had 
any  legal  title  to  the  road  granted  them,  the  award  not 
stating  that  the  ground  of  the  road  belonged  to  either  of  the 
parties  (?<). 

(a)  Alder  v.   Savill,    5  Taunt.  (»)  Harris  v.  Cumow,  2  Chitt. 

453.  594.     See  Turner  r.  Swainson,  1 

(<)  Doddington  r.  Bailward,  7  M.  &  W.  572  ;  scmblo  contra. 
J>o\vl.  (HO. 
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CHAPTER  IX. 

THE  AWARD  UNDER  THE  LANDS   CLAUSES    CONSOLIDATION 
ACT,  1845. 


IN  this  chapter,  the  provisions  of  the  Lands  Clauses  Consolida- 
tion Act,  1845  («),  respecting  awards  under  that  act,  and  the 
substance  of  the  various  decisions  on  that  point,  have  been 

To  what  matters  the  reference 

should  be  limited,  and  how  the  arbitrator  should  be  appointed, 
has  been  previously  discussed  (£). 


PAET  II. 

CH.  IX. 

Awarding 
under  the 

Lands  Clauses  endeavoured  to  be  collected. 

Consolidation 
Act. 


Notice  to  treat 
by  promoters. 


Requisition 

under 

Artisans,  &c. 

Dwellings 

Improvement 

Act. 


Service. 


(1.)    PROCEEDINGS  AND  AWARD  UNDER  THE  LANDS  CLAUSES 
CONSOLIDATION  ACT. 

References  within  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  to  settle  the  amount  of  compensa- 
tion to  be  paid  to  parties  for  lands  taken  under  the  authority 
of  parliament  for  the  purpose  of  a  public  undertaking,  arise 
out  of  a  notice  to  treat  by  the  promoters.  This  notice  binds 
the  promoters  like  an  agreement  to  purchase,  and  binds  the 
landowner  also.  Each  must  abstain  from  altering  his  posi- 
tion. Any  interest  subsequent  to  service  of  the  notice  to 
treat  acquired  by  or  from  the  person  on  whom  the  notice  to 
treat  has  been  served  is  not  a  subject  for  compensation. 

The  publication,  of  the  requisition  under  s.  6  of  the 
schedule  to  the  Artisans,  &c.  Dwellings  Improvement  Act, 
1875  (c),  specifying  lands  wanted  for  the  improvement,  is 
equivalent  to  a  notice  to  treat  under  the  Lands  Clauses 
Act  (d),  which  is  substantially  incorporated. 

The  service  of  the  notice  must  be  in  the  manner  which  the 
Lands  Clauses  Act  directs  (s.  18).  Service  on  an  agent 
appears  to  be  insufficient  to  bind  the  principal  or  to  found  a 
valid  arbitration  (e). 


(a)  8  &  9  Viet.  c.  18.  See  Ap- 
pendix of  Statutes. 

(6)  See  P.  I.  ch.  3,  s.  7,  d.  5, 
p.  95. 

(c)  38  &  39  Yict.  c.  36.  Re- 
pealed by  The  Housing  of  the 


Working  Classes  Act,  1890,  53  & 
54  Viet.  c.  73. 

(d}  Wilkins  v.  Mayor  of  Bir- 
mingham, 25  Ch.  D.  78. 

(e)  Shepherd  v.  Norwich  Corpo- 
ration, 30  Ch.  D.  553. 
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CH.  IX. 


The  party  whose  lands  will  be  taken  or  injuriously  affected      PA*T  II. 
by  the  erection  of  the  works,  is  expressly  required  in  his 
notice  to  the  promoters,  signifying  his  desire  for  arbitration, 


to  state  the  nature  of  the  interest  in  respect  of  which  he  claims  must  state 
compensation,  and  the  amount  of  compensation  so  claimed  j^tmst0 
[ss.  23,  68]. 

That  notice  should  contain  the  particulars  of  his  estate 
and  interest  in  the  premises,  and  give  such  reasonable  infor- 
mation as  will  enable  the  promoters  to  decide  what  sum  they 
will  offer  in  respect  of  his  interest,  or  else  it  will  be  invalid  (/). 
The  costs  of  the  arbitration  depend  on  whether  the  arbitrators 
award  a  greater  amount  than  that  offered  by  the  promoters 
[s.  34]. 

The  question  which  the  arbitrators  are  appointed  to  decide  Arbitrators 
[s.  25],  is  not  the  amount  of  compensation  generally,  but  the  beyond 
amount  of  compensation  in  respect  of  the  interest  stated  in 
the  claim.     Giving  compensation  in  respect  of  a  different 
interest  from  that   claimed,   is   awarding  in  respect   of  a 
matter  not  submitted,  and  consequently  an  excess  of  autho- 

rity (0). 

The  court  will  not  grant  an  injunction  to  stay  proceedings  No  injunc- 
by  a  party  claiming  compensation  by  arbitration  in  the  name 
of  a  person  who  had  given  no  authority  to  use  it  :   for  the 
award  would  be  a  nullity,  and  could  hurt  no  one  (/<)  . 

The  arbitrators  are  not  to  decide  any  question  of  title  (/).  Arbitrators 
The  statute  intends  the  award  to  be  final  and  conclusive  on  title.°  ^ 
the  matters  on  which  the  arbitrators  have  to  decide,  namely, 
the  amount  of  compensation  ;   and  it  is  clear  that  the  pro- 
moters are  not  bound  by  the  arbitrators'  awarding  in  respect 
of  a  claim  to  make  any  compensation  to  the  party,  if  he  have 
no  real  title  (/.•).     For  if,  on  tender  of  the  purchase-money  or  Party  failing 
compensation  awarded,  the  party  "  neglect  or  fail  to  make  de 


out  a  title  to  such  lands,  or  to  the  interest  therein  claimed  by  compensation 
him,  to  the  satisfaction  of  the  promoters  of  the  undertaking," 


(/)  Hoaloy  v.  Thames  Valley  Co.  v.  Cross,  31  Ch.D.  354;  Forror 

Bail.  Go.,  34  L.  J.  Q.  B.  52.  v.  Cooper,  W.  N.  (1890),  G9. 

(y)  Rhys  v.  Dare  Valley  Rail.  (/)  Brandon  v.  London,  Chat- 
Co.,  37  L.  J.  Ch.  719,  S.  C.  L.  R.  ham,   and   Dover   Rail.    Co.,   34 
6  Eq.  429.     See  Bradshaw's  Arbi-  L.  J.  N.  S.  Ch.  333. 
tration,  12  Q.  B.  5G2.  (/,-)  AVilkina  v.  Mayor  of  Bir- 

(/<)  London  &  Blackwall  Rail,  iningham,  25  Ch.  D.  78. 
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HOW  TO  AWARD. 


TAET  II. 

CH.  IX. 


On  deposit 
estate  to  vest 
in  promoters. 


Title  to  be 
assumed  when 
claim  under 
a.  68. 


the  latter  may  "  deposit  the  purchase-money  or  compensation 
payable  in  respect  of  such  lands,  or  any  interest  therein,  in 
the  Bank  in  the  name  of  the  Accountant- General,"  &c.,  "to 
be  placed  there  to  the  credit  of  the  parties  interested  in  such 
lands  (describing  them  as  far  as  the  promoters  of  the  under- 
taking can  do),  subject  to  the  control  and  disposition"  of  the 
court  of  equity  [s.  76]. 

This  course  relieves  the  promoters  from  deciding  any  ques- 
tion of  title,  for  after  such  deposit,  on  executing  a  certain 
deed  poll,  "  all  the  estate  and  interest  in  such  lands  of  the 
parties  for  whose  use  and  in  respect  whereof  such  purchase- 
money  or  compensation  shall  have  been  deposited,  shall  vest 
absolutely  in  the  promoters  of  the  undertaking,  and  as  against 
such  parties  they  shall  be  entitled  to  immediate  possession  of 
such  lands"  [s.  77]. 

If  the  party  claims  a  larger  interest  than  he  has,  the  Court 
of  Chancery,  using  its  own  machinery,  will  find  out  the  true 
value  of  the  claimant's  interest,  and  repay  the  surplus  to  the 
promoters  (/). 

In  cases  under  section  68,  of  claims  for  compensation  made 
after  the  promoters  have  taken  or  injuriously  affected  the 
lands  (m),  the  same  particularity  is  required  in  the  notice  of 
claim  (n),  and  it  is  clear  by  the  language  of  the  section,  that 
it  is  only  the  person  entitled  to  compensation  who  can  benefit 
by  the  award ;  but  it  has  been  decided,  after  much  considera- 
tion, that  the  complainant  must  be  assumed  by  the  arbitrator 
to  have  the  title  he  professes,  and  that  it  is  not  the  arbi- 
trator's province  to  try  the  question  of  title.  Though  the 
whole  proceeding  will  be  coram  non  judice,  if  there  be  no 
title,  yet  the  inquiry  must  be  made  as  if  there  were ;  for  the 
statute  in  effect  ordains,  that  the  assessment  of  compensation 
shall  be  made  first,  and  afterwards  the  inquiries  before  the 
ordinary  courts,  as  to  the  title  of  the  claimant  (o).  The  pro- 
moters, therefore,  are  not  in  any  way  concluded  by  contesting 


(?)  Brandon  v.  London,  Chat- 
ham, and  Dover  Rail.  Co.,  34 
L.  J.  N.  S.  Ch.  333. 

(m)  As  to  what  claims  are  within 
s.  68,  see  Broadbent  v.  The  Im- 
perial Gaslight  Co.,  26  L.  J.  Ch. 
276,  S.  C.  7  De  G.  M.  &  G.  436, 
in  H.  L.  29  L.  J.  Ch.  377,  S.  C. 


7  H.  L.  Cases,  600. 

(n]  Healey  v.  Thames  Valley 
Bail.  Co.,  34  L.  J.  U.  B.  52. 

(o)  The  Queen  v.  The  London 
and  North  Western  Rail.  Co.,  23 
L.  J.  Q.  B.  185;  The  Queen  r. 
The  Metropolitan  Commissioners 
of  Sewers,  1  E.  &  B.  694. 
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the  amount  of  compensation  and  appointing  an  arbitrator,      PAET  ir- 
especially  if  they  do  so  under  protest ;  and  equity  will  not  - 


restrain  the  claimant  from  proceeding  by  arbitration  until  he 
makes  out  his  right  to  compensation  (p) . 

Where  a  jury  had  assessed  a  large  compensation,  and  the  Promoters 
promoters  pleaded  to  an  action  on  the  inquisition  and  judg-  ^t  claimant 

ment.  that  the  plaintiff's  interest  in  the  premises  had  not  been  has  sustained 

any  damage, 
damaged,  such  plea  was  held  good.     But  a  plea  that  the 

plaintiff  was  not  entitled  to  compensation  exceeding  50/.  was 
held  bad,  and  said  to  be  good  only  when  the  compensation 
claimed  does  not  exceed  50/.  (</). 

And  where  an  arbitrator  awarded  that  the  plaintiff's  pre- 
mises had  been  injuriously  affected,  by  raising  an  embank- 
ment and  narrowing  the  road  in  front  of  the  premises,  to  the 
amount  of  80/.,  a  plea  that  the  premises  had  not  been 
injuriously  affected  by  the  narrowing  the  road  was  supported 
by  the  court  (r). 

On  a  plea  that  the  compensation  awarded  was  in  respect  Award  no 
of  matters  not  the  subject  of  compensation,  the  award  seems  e 
not  to  be  any  evidence  that  the  compensation  awarded  was  in 
respect  of  matters  which  were  subjects  of  compensation  (s). 

Under  provisions  in  a  railway  act,  somewhat  similar  to  Party  claim- 
those  of  the  Lands  Clauses  Consolidation  Act,  1845,  lease-  titfe^than'he 
hold  property,  professed  to  be  sold  by  the  lessee,  was  held  in  has- 
equity  to  vest  in   the   railway  company,  although  a  party 
claimed  as  under-tenant  to  be  entitled  to  an  apportioned  part 
of  the  price,  and  the  court  directed  an  issue  as  to  his  interest 
and  the  proportionate  value  of  it  (t). 

It  may  here  be  noticed,  that  under  ss.  09, 70,  of  the  Metro-  Under  Sewers 
politan  Sewers  Act,  1848  (11  &  12  Yict.  c.  112)  (//),  and  Public Healfli 
under  the  Public  Health  Act,  1875  (38  &  39  Viet.  o.  55)  (z),  Act. 

( p]  The  Button  Harbour  Im-  (<)  Issauchaud,  Ex  parto,  3  Y. 

provemont  Co.  v.  Kitchens,  1  Do  &  C.  721.     See  as  to  tenant  for  a 

Gox,  M'N.  &  G.  161.  term  of  years  selling  the  fee  by 

(7)  Head  v.  The  Victoria  Station  mistake,  Jones,  Ex  parte,  4  Y.  & 

and  Pimlico  Eail.  Co.,  32  L.  J.  C.  466. 

K\.  167.  See  Barber  v.  The  («)  The  Queen  v.  The  Metro- 
Nottingham  Canal  Co.,  15  C.  13.  politan  Commissioners  of  Sowers, 
N.  S.  726.  1  E.  &  B.  694. 

(r)  Beckett   v.   Midland   Eail.  (a)  West  v.  Downman,  14  Ch.  D. 

Co.,  35  L.  J.  C.  P.    163,  S.  C.  Ill ;  The  Quoou  v.  The  Burslom 

L.  E.  1  C.  P.  241.  Local  Board  of  Health,  1  E.  &  E. 

(s)  Ehodes  v.  Airdalo  Drainage  1077. 
Commissioners,  1  C.  P.  D.  402. 
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it  was  said  that  power  was  given  to  compel  an  arbitration  in 
those  cases  only  where  the  mere  amount  of  compensation  is 
in  dispute;  not  in  cases  where  the  liability  to  make  any 
compensation  is  denied. 

But  it  is  now  decided  that  if  a  claim  is  made  under  the 
Public  Health  Act,  1875,  the  arbitrator,  notwithstanding 
that  the  local  authority  dispute  their  liability  to  compensate, 
must  proceed  as  in  case  of  a  claim  under  section  68  of  the 
Lands  Clauses  Act.  He  must  assess  the  amount  of  com- 
pensation. The  parties  who  dispute  their  liability  may  raise 
the  question  of  liability  by  way  of  defence  to  an  action  on 
the  award  (//).  Mere  refusal  to  acknowledge  the  jurisdiction 
of  the  arbitrator  will  not  take  away  his  authority;  some 
prima  facie  reasonable  ground  for  disputing  it  must  be 
shown  (z). 

Under  the  Lands  Clauses  Act  the  parties  interested  may 
try  the  question  of  title  in  equity,  for  on  petition  of  any 
party  making  claim  to  the  money  deposited,  or  to  the  lands 
in  respect  of  which  it  is  deposited,  or  any  interest  in  the 
same,  the  court  may  order  the  money  to  be  invested  in  the 
funds,  or  may  order  distribution  thereof,  or  payment  of  the 
dividends  thereof,  according  to  the  respective  estates,  titles 
or  interests  of  the  parties  making  claim  to  such  moneys  or 
lands  [s.  78]. 

In  The  Queen  v.  The  London  and  North-Western  Eaihca// 
Company  (<?),  above  cited,  a  distinction  was  taken  by  Erie,  J., 
between  the  title  to  the  land  and  the  rights  belonging  to  it. 
The  company  had  by  their  works  permanently  obstructed  a 
private  way  claimed  by  certain  parties  as  belonging  to  them 
as  lessees  of  certain  premises.  The  company  denied  the 
existence  of  the  way.  Erie,  J.,  was  of  opinion  that  though 
an  arbitrator,  or  jury,  to  assess  compensation  under  section  68, 
could  not  inquire  into  the  title  of  a  claimant  to  be  the  party 
to  receive  compensation,  if  any,  yet  that  an  arbitrator  or 
jury  had  jurisdiction  to  try  the  question  of  the  existence  of 
the  right  of  way,  as  incidental  to  the  question  of  the  amount 
of  compensation.  But  the  majority  of  the  court  held 
that  the  tribunal  to  assess  compensation  had  no  authority 


(if]  Brierly  Hill  Local  Board  v. 
Pcarsall,  9  App.  Ca.  595. 


(2)  Burgess  v.  Xorttnvich.  Local 
Board,  37  L.  T.  N.  S.  355. 
(a)  23  L.  J.  Q.  B.  185. 
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to  try  the  right  of  way ;  and  that  its  power  was  limited  to      PA»T  IT- 

assessing    compensation    according    to    the    nature    of    the  ! — '. — 

claimant's  interest  set  out  in  his  notice  of  claim.  Such 
tribunal  has  no  right  to  try  the  question  whether  the 
claimant's  premises,  which  have  sunk  by  reason  of  the 
excavation  for  a  railway,  had  a  right  to  the  support  of  the 
adjacent  soil  (b). 

Another    case   of    difficulty  may   occasionally  arise.      A  Though 
claimant  may  claim  compensation  for  some  alleged  injury  Jf^1  doubt- 


in  respect  of  which  it  is  doubtful  whether  any  compensation  ful>  arbitrator 
is  intended  by  the  act  to  be  allowed.  Is  the  arbitrator  to  compensation, 
determine  whether  the  injury  is  too  general  or  too  remote  to 
give  a  legal  right  to  compensation  ?  For  instance,  suppose  a 
claim  has  been  made  for  compensation  by  a  resident  in  a 
street,  permanently  stopped  up  by  the  works  of  a  railway 
authorized  by  the  act,  to  his  damage ;  or  by  a  shopkeeper, 
when  the  works  partially  impede  the  access  of  customers  to 
the  shop  (c)  ;  or  by  some  brewers  against  a  dock  company  for 
polluting  the  water  of  a  river  which  they  had  used  for 
making  their  beer  (d] .  It  would  seem  to  be  the  opinion  of 
Lord  Cranworth,  C.,  and  Lord  Truro,  C.,  that  if  the  arbitrator 
found  against  the  claimant  in  such  cases  as  to  the  right  to 
compensation,  the  decision  would  be  final,  but  if  it  were  in 
his  favour,  that  it  would  be  open  to  review  on  the  part  of  the 
promoters  (e). 

In  a  case  like  the  first  instance  put,  Lord  Cottenham,  C., 
assumed  that  it  was  not  the  province  of  a  jury  (and  the 
same  principle  applies  equally  to  an  arbitrator)  to  consider 
the  legality  of  the  claim,  but  simply  to  assess  compensation, 
assuming  it  to  be  legal  (/).  The  better  course,  therefore,  it 
is  suggested,  is,  that  the  arbitrator  should  assess  the  compen- 
sation, treating  the  claim  as  good  in  law,  and  let  the  parties 
afterwards  discuss  the  legality  of  it,  as  they  may  be  advised. 
Sometimes,  under  a  claim  clearly  in  its  terms  within  the  act, 
grounds  for  compensation  may  be  set  up  under  the  general 

(!>}  E.  v.  The  Metropolitan  Kail,  (e)  Tho  Queen  v,  Tho  London 

Co.,  32  L.  J.  Q.  B.  3G7.  and  North  Western  Rail.  Co.,  23 

(cj  Tho  East  and  West  India  L.  J.  Q.  B.  185,  per  Erlo,  J. 

Docks,  &c.  llnilway  v.  Gattko,  3  (/)  Tho    London    and    North 

McN.  &G.  155.  YTestern    Jiiil.   Co.  v.  Smith,    1 

(d)  Tho   King   v.   Tho  Bristol  McN.  &  G.  210. 
Dock  Co.,  12  East,  429. 
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words,  which  may  possibly  or  probably  be  beyond  it.  In 
such  case  it  would  be  advisable  for  the  arbitrator  to  make 
an  assessment  of  compensation  in  respect  of  the  doubtful 
claim,  separate  from  the  amount  given  in  respect  of  the  other 
matters,  so  that  if  it  should  turn  out  to  be  an  excess,  the  rest 
of  the  award  might  not  be  vitiated. 

To  entitle  a  claimant  to  compensation  under  the  Lands 
Clauses  Consolidation  Act,  1845,  and  Railway  Clauses  Con- 
solidation Act,  1845,  for  injury  to  his  land  caused  by  works 
where  the  promoters  have  not  taken  any  of  his  land,  he  must 
show  that  he  has  sustained  a  particular  damage  from  the 
execution  by  the  company  of  the  works  authorized  by  the 
special  act,  and  that  the  damage  is  one  for  which  he  might 
have  maintained  an  action,  if  the  work  had  not  been  autho- 
rized by  parliament ;  and  further,  that  the  injury  of  which 
he  complains  is  an  injury  to  his  estate,  and  not  a  mere 
obstruction  or  inconvenience  to  him  personally  or  to  his 
trade,  although  it  might  have  been  the  subject  of  an  action, 
if  the  works  which  occasioned  it  had  not  been  executed 
under  the  sanction  of  parliament.  And  the  damage  must 
be  one  which  is  sustained  in  respect  of  the  property  itself, 
and  not  in  respect  of  any  particular  use  to  which  it  may 
from  time  to  time  be  put  (g).  If  no  action  would  have  lain, 
no  claim  for  compensation  is  maintainable  (/*).  Thus,  when 
no  land  of  the  claimant  is  taken,  no  claim  is  sustainable  for 
the  annoyance  caused  by  a  railway  embankment  overlooking 
his  house  and  gardens,  such  being  not  an  injury  in  law  to  the 
lands,  but  only  an  annoyance  to  the  amenities  of  his  pre- 
mises (?) ;  nor  for  cutting  off  by  an  embankment  convenient 
access  to  a  public  dock  or  place  for  drawing  water  at  some 
distance  from  the  house,  by  which  the  value  of  the  premises 


(g)  Beckett  v.  Midland  Eail. 
Co.,  L.  E.  3  C.  P.  82,  S.  C.  37 
L.  J.  0.  P.  11 ;  Ehodes  v.  Airdale 
Drainage  Commissioners,  1  C.  P. 
D.  380,  S.  C.  45  L.  J.  C.  P.  337. 

(A)  The  Queen  v.  The  Eastern 
Counties  Eail.  Co.,  2  Q.  B.  347, 
S.  C.  11  L.  J.  Q.  B.  66;  Broad- 
bent  v.  The  Imperial  Gas  Light 
Co.,  26  L.  J.  Ch.  276,  S.  C.  7  De 
G.  M.  &  G.  436 ;  Chamberlain  v. 
The  West  End  of  London  and 


Crystal  Palace  Eail.  Co.,  31  L.  J. 
Q.  B.  201,  S.  C.  2  B.  &  S.  605; 
in  error,  32  L.  J.  Q.  B.  173; 
Glover  v.  The  North  Staffordshire 
Eail.  Co.,  16  Q.  B.  912;  The 
Caledonian  Eail.  Co.  v.  Ogilvy,  2 
Macq.  229 ;  Glasgow  Union  Eail. 
Co.  v.  Hunter,  L.  B.  2  Scotch 
App.  78. 

(t)  Penny  v.  The  South  Eastern 
Eail.  Co.,  26  L.  J.  Q.  B.  225, 
S.  C.  7  E.  &  B.  660. 


AWARD  UNDER  THE  LANDS  CLAUSES  ACT.  459 

is  not  diminished  (£).     But  if  such  access  is  precluded  by  an      ?AET  H. 
embankment  made  on  a  highway,  under  the  powers  of  the  act,  - — 


and  the  premises   are  thereby  permanently  depreciated  in 

value,  they  are  injuriously  affected,  within  section  68,  and 

compensation  may  be  given  (/).     Nor  can  damages  be  given  Annoyance. 

for  a  personal  annoyance ;  as,  for  instance,  for  the  personal 

inconvenience  caused  to  a  gentleman  by  a  railway  crossing 

a  public  road  very  close  to  the  entrance  to  his  grounds  (M) . 

On  the  like  principle,  no  compensation  is  claimable  for  loss 

of  custom  to  a  public  house  by  the  company's  pulling  down 

neighbouring  houses  («)  ;   nor  for  drawing  off  water   from 

a  well,   nor  for   diverting  water  percolating   through  the 

earth  (o) ;  nor  for  diverting  the  profits  of  an  ancient  ferry 

by  erecting  a  bridge  near  to  it  carrying  a  railway  over  the 

river  (p). 

The  converse  of  the  proposition,  that  compensation  may  be 
given  in  all  cases  where  an  action  would  have  lain  but  for 
the  special  act,  is  generally  but  not  universally  true  (q). 

If  a  railway  company  block  up  a  highway,  and  make  a  Special 
deviation  way,  so  that  a  portion  of  the  old  road  is  thrown  obstrmftion 
out  of  the  general  thoroughfare,  and  the  access  to  a  house  highway, 
situate  on  that  portion  is  rendered  less  convenient,  and  a  less 
number  of  persons  pass  by  it,  and  the  house  is  less  suitable 
for  the  purpose  of  being  used  as  a  shop,  and  the  value  of  the 
house  is  thereby  diminished,  the  lessee  suffers  such  a  special 
damnification  above  the  rest  of  the  public  that  he  may  claim 
compensation  from  the  company  (r). 

A  person  is  entitled  to  compensation  if  the  company  lower 
or  raise  by  many  feet  the  level  of  a  high  road,  which  bounds 
his  premises,  so  as  to  render  the  access  to  them  more  incon- 

(k)  Eeg.  v.  Metropolitan  Board  son,  29  L.  J.  M.  C.  93. 

of  Works,  L.  E.  4  Q.  B.  358.  ( p)  Hopkins  v.  Groat  Northern 

(1)  McCarthy    v.    Metropolitan  Kail.  Co.,  2  Q.  B.  D.  224,  over- 
Board  of  Works,  L.  K.  8  C.  P.  ruling  Eeg.  v.  Cambrian  Kail.  Co., 
191,  S.  C.  below,  L.  K.  7  C.  P.  L.  E.  6  Q.  B.  422. 
508.  (7)    Caledonian    Eail.    Co.     r. 

(ro)   Caledonian    Eail.    Co.    v.  Ogilvy,   2   Macq.   229;   Glasgow 

Ogilvy,  2  Macq.  229 ;  Chamber-  Union  Eail.  Co.  v.  Hunter,  L.  K. 

lam  v.  The  West  End  of  London  2  Scotch  App.  78. 

and  Crystal  Palaco  Eail.  Co.,  32  (r)  Chamberlain  v.   The  West 

L.  J.  (1.  B.  173.  End  of  London  and  Crystal  Palaco 

(n)  E,  v.  Yaughan,   L.  K.   4  Co.,  31  L.  J.  Q.  B.  201,  S.  C.  2 

Q.  B.  190.  I'..  &  S.  605,  in  error,  32  L.  J. 

(o)  The  New  Eivor  Co.  i-.  John-  Q.  13.  173. 
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venient  («),  or  narrow  the  road  in  front  of  his  house,  so  as  to 
•  render  the  house  of  less  value  (f). 

It  has,  after  much  discussion,  been  decided  in  the  House  of 
Lords,  that  mere  loss  of  profits  to  a  shop  by  reason  of  the 
obstruction  to  a  neighbouring  highway  caused  by  the  railway 
works,  which  prevent  the  free  access  of  customers,  is  not  a 
ground  of  damage  that  can  be  taken  into  consideration  as 
affecting  the  value  of  the  premises  (11). 

Notwithstanding  this  decision  of  the  House  of  Lords  in 
Rickcfs  case  (#),  the  Court  of  Common  Pleas  have  sustained 
an  award  of  compensation,  where  the  arbitrator  found  that 
the  company's  works  had  obstructed  the  lights  of  the  plain- 
tiff's house,  that  it  was  thereby  rendered  less  convenient  for 
his  trade,  but  that  he  had  sustained  damage  to  a  certain 
amount  in  his  trade  only,  and  that  the  saleable  value  of  his 
interest  in  the  house  was  not  diminished  (y). 

Interfering  with  ancient  lights  by  the  erection  of  the 
promoter's  works  is  a  ground  of  compensation  under  sec- 
tion 68  (z). 

A  person  whose  house  is  injuriously  affected  by  the  execu- 
tion of  the  powers  of  a  railway  company  is  entitled,  under 
the  Railway  Clauses  Consolidation  Act,  1845,  ss.  6,  16,  to 
compensation  for  damage  done  to  his  goods  in  his  house 
by  the  exercise  of  such  power  (a).  So,  where  a  company  had 
darkened  both  ancient  and  modern  lights,  it  was  held  that 
compensation  might  be  given  for  the  darkening  of  both 
classes  6 . 


(s)  Moore  v.  The  Great  Southern 
and  Western  Kail.  Co.,  10  Ir.  0. 
L.  Eep.  46;  The  Queen  v.  The 
Eastern  Counties  Bail.  Co.,  2 
Q.  B.  347,  S.  C.  11  L.  J.  Q.  B. 
66;  Tuohey  v.  The  Great  Southern 
and  Western  Bail.  Co.,  10  Ir.  C.  L. 
Eep.  98. 

(t)  Beckett  i-.  Midland  Eail.  Co., 
L.  E,  3  C.  P.  82,  S.  C.  37  L.  J.  C. 
P.  11 ;  E.  v.  St.  Luke's,  Chelsea, 
L.  E.  5  Q.  B.  572;  E.  v.  Wallasey 
Local  Board,  L.  E.  4  Q.  B.  351. 

(w)  Eicket  v.  The  Metropolitan 
Eail.  Co.,  L.  E.  2  H.  L.  175,  S.  C. 
36  L.  J.  Q.  B.  205 ;  below,  5  B.  & 
S.  149,  S.  C.  34  L.  J.  Q.  B.  257  ; 
and  Cameron  v.  The  Charing  Cross 
Eail.  Co.,  in  error,  19  C.  B.  N.  S. 
764,  overruling  Senior  v.  The 


Metropolitan  Eail.  Co.,  32  L.  J. 
Ex.  225,  S.  C.  2  H.  &  C.  258 ;  and 
Cameron  v.  The  Charing  Cross 
Eail.  Co.,  16  C.  B.  N.  S.  430; 
Bigg  v.  Corporation  of  London, 
L.  E.  15  Eq.  376. 

(x)  L.  E.  2  H.  L.  175,  S.  C.  36 
L.  J.  Q.  B.  205. 

(y}  Eagle  y.  Charing  Cross  Eail. 
Co.,  36  L.  J.  C.  P.  297. 

(z)  Bedford,  Duke,  v.  Dawson, 
44  L.  J.  Chanc.  549;  Glasgow 
Union  Eail.  Co.  v.  Hunter,  L.  E. 
2  Scotch  App.  78. 

(a)  Knock  t>.  Metropolitan  Eail. 
Co.,  L.  E.  4  C.  P.  131,  S.  C.  38 
L.  J.  C.  P.  78. 

(6)  Gower's  Walk  Schools  v. 
London,  Tilbury,  and  Southend 
Eail.  Co.,  59  L.  J.  Q.  B.  D.  162. 
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The  abstraction  by  a  waterworks  company  of  water  from      PAET  JI- 
a  stream  does  not  enable  a  riparian  proprietor  to  require  the 


company  to  treat  for  the  purchase  of  his  interest  in  the 
stream,  but  entitles  him  only  to  compensation  as  for  land 
injuriously  affected  (c). 

No  action  or  indictment  will  lie  for  injury  caused  by  Injury  from 
carrying  on  the  business  of  the  undertaking  in  the  absence 
of  negligence  or  misconduct  on  the  part  of  the  company  (d) . 
But  the  question  often  has  been  raised  whether  the  arbitrator 
may  assess  damages  prospectively  in  respect  of  the  likelihood 
of  such  injury  occurring. 

Where,  many  years  after  an  award  had  been  made  giving 
compensation,  it  appeared  that  houses  had  been  cracked  by 
the  subsidence  of  the  soil  and  otherwise  injured  by  the 
constant  vibration  caused  by  the  running  of  heavy  trains,  the 
Court  of  Queen's  Bench  refused  to  allow  of  an  attempt  to  Damage 
obtain  further  compensation,  on  the  ground  that  the  proba- 
bility of  such  damage  occurring  to  the  building  was  so  great, 
that  it  must  have  been  foreseen,  and  that  it  must  be  taken 
that  the  arbitrator  on  the  first  inquiry  gave  compensation 
for  it  (e). 

In  one  instance,  where  it  was  not  necessary  to  decide  the  Vibration, 
point,  Lord  Campbell,  C.  J.,  and  Erie,  J.,  intimated  an  opinion 
that  an  arbitrator  assessing  compensation  under  s.  68  of  the 
Lands  Clauses  Act,  ought  to  give  compensation  for  an  injury 
to  a  house  from  vibration  caused  by  the  running  of  the  trains 
during  the  construction  of  the  works ;  but  not  for  injuries 
from  vibration  in  working  the  line  after  the  railway  has  been 
completed  (/). 

In  a  more  recent  case,  it  was  found  that  no  structural  Vibration, 
injury  was  or  could  be  caused  to  the  premises  by  the  construe-  gmoke ^ 
tion  of  the  railway,  but  that  by  reason  of  the  working  of  the 
railway  after  it  had  been  opened  for  traffic,  the  premises 
were  and  would  be  subjected  to  vibration,  noise,  and  smoke 

(c)  Bush  v.  Trowbridgo  Water-  and  North  Western  Rail.  Co.  v. 

-works  Co.,  L.  R.  10  Ch.  App.  459,  Bradley,  3  Mac.  &  G.  33<>. 

S.  C.  44  L.  J.  Ch.  645,  S.  C.  below,  (e)  Croft  v.  London  and  North 

L.  R.  19  Eq.  291,  S.  C.  44  L.  J.  Western  J,':iil.  ( So.,  :;L>  L.  J.  Q.  B. 

Ch.  235.  li:j,  S.  C.  ;{  I',.  &  S.  436, 

('/)  R.  v.  Pease,  4  B.  &  Ad.  30,  (  f)   IVnny   >:   South    Eastern 

S.  C.  2  L.  J.  M.  C.  26;  White-  Hail.  '('„..  7  i-1.  &  P>.  (i(i(),  S.  ( '.  2i> 

house  v.  Birmingham  Canal  Co.,  L.  J.  Q.  B.  223. 
27  L.  J.  Ex.  25.    But  see  London 
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from  passing  trains,  and  were  and  would  always  be  affected 
and  depreciated  in  value  thereby.  It  was  held  by  the 
House  of  Lords,  supporting  the  judgment  of  the  Queen's 
Bench,  and  overruling  that  of  the  Exchequer  Chamber, 
that  the  claimant  was  not  entitled  to  compensation  for 
injury  arising  from  the  working  of  the  railway  after  its 
construction  (g) . 

When  land  is  taken  compulsorily  by  promoters  under  their 
statutory  powers,  the  arbitrator,  in  assessing  the  compensation 
in  respect  to  the  value  of  such  land,  should  take  into  account, 
not  only  the  present  purpose  to  which  the  land  is  dedicated, 
but  also  any  other  such  beneficial  purpose  to  which,  in  the 
course  of  events  at  no  remote  period,  it  may  be  applied,  just 
as  an  owner  might  do  if  he  were  bargaining  with  a  purchaser 
in  the  market  (K). 

And  larger  elements  of  compensation  are  admissible  where 
a  person's  land  is  taken  than  when  it  is  only  injuriously 
affected ;  for  by  section  63  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  the  arbitrator,  in  estimating  the  purchase- 
money,  is  to  have  regard,  not  only  to  the  value  of  the  land  to 
be  purchased  or  taken  by  the  promoters,  "but  also  to  the 
damage  (if  any)  to  be  sustained  by  the  owner  of  the  lands  by 
reason  of  the  severing  the  lands  taken  from  the  other  lands 
of  such  owner,  or  otherwise  injuriously  affecting  such  other 
lands  by  the  exercise  of  the  powers  of  this  or  the  special  act." 

Thus  an  owner  of  a  cotton  mill,  part  of  whose  land  was 
taken  for  a  railway,  was  held  entitled  to  compensation  on 
account  of  the  increased  risk  of  fire  to  his  mill  from  the  near 
passage  of  the  railway  trains  («'). 

And  though  draining  the  underground  springs  of  water  on 
a  person's  premises  by  making  a  cutting  on  land  outside  his 
property  affords  no  ground  of  claim  against  the  company  (A*), 
it  has  been  laid  down  that  compensation  might  be  given  if 
the  cutting  were  on  land  taken  compulsorily  from  the 
claimant  by  the  company  (/). 

(i)  Stockport  Eail.  Co.,  In  re, 
33  L.  J.  Q.  B.  251. 

(A-)  The  Queen  v.  Metropolitan 
Board  of  Works,  3  B.  &  S.  710, 
S.  0.  32  L.  J.  M.  C.  115. 

(?)  Buccleuch,  Duke,  v.  Metro- 
politan Board  of  Works,  L.  E.  5 
Ex.  221,  per  Blackburn,  J.,  p.  250. 


(g)  Brand  v.  Hammersmith  and 
City  Eail.  Co.,  L.  B,  4  App.  Gas. 
171,  S.  C.  38  L.  J.  Q.  B.  265, 
S.  C.  below,  7  B.  &  S.  1 ;  35  L.  J. 
Q.  B.  53.  See  Hopkins  v.  Great 
Northern  Co.,  2  Q.  B.  D.  224. 

(/i)  E.  v.  Brown,  2  Q.  B,  D. 
630. 
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When  part  of  premises  on  which  a  business  is  being  canied      PAST  li- 
on is  taken,  the  arbitrator  in  estimating  the  compensation 


may  include  a  sum  for  the  goodwill  of  the  business,  and  may  Jj^^T^'  fit 
take  the  amount  of  trade  profits  as  one  of  the  elements  for 
his  consideration  (m) . 

The  garden  of  Montagu  House,  belonging  to  the  Duke  of  Depreciation 
Buccleuch,  had  at  one  time  a  river  frontage  on  to  the  Thames,  house^from 
The  Metropolitan  Board  of  Works,  under  their  statutory  substitution 

J    e  ^  •  -L-  i,  of  hlShway 

powers,  took  away  a  causeway,  part  of  the  premises,  which  for  river 

ran  from  the  garden  to  low  water  mark  in  the  river,  and  frontaoe- 
made  an  embankment,  destined  for  a  public  road  and  high- 
way, between  the  garden  and  the  river. 

It  was  held  in  the  House  of  Lords,  affirming  the  judgment 
of  the  Exchequer  and  reversing  that  of  the  Exchequer 
Chamber,  that  the  plaintiff  was  entitled  to  compensation  in 
respect  of  the  taking  away  the  causeway  and  landing-place, 
and  the  injury  arising  to  the  house  and  premises  by  de- 
priving him  of  access  to  the  river  along  the  whole  frontage ; 
and  also  for  the  depreciation  in  value  of  Montagu  House  by 
the  conversion  of  the  land  between  it  and  the  river,  along 
the  whole  frontage,  into  a  highway,  and  the  consequent  public 
use  of  it,  entailing  loss  of  privacy  and  increase  of  dust  and 
noise  (it). 

Where  the  owner  of  a  house  and  back  premises,  part  of  Land  taken, 
which  back  premises  had  been  taken  by  a  railway  company,  arising^rom 
claimed  compensation  in  respect  of  the  depreciation  of  his  works  on 

,  ,  .  , ,  ,  ,        .         ,.   ,      .  .  other  laud. 

house  by  reason  of  the  smoke  and  noise  ot  trains  running  on 
land  purchased  from  other  persons  in  front  of  his  house ;  it 
was  decided  by  the  House  of  Lords  that  he  was  not  entitled 
to  such  compensation,  since  the  injury  did  not  arise  from  any 
works  of  the  company  on  the  land  taken  from  himself,  and 
that  he  consequently  could  only  claim  as  for  land  injuriously 
affected  under  section  68,  and  that  it  had  been  determined  in 
that  house,  in  Brand  v.  Hammersmith  and  City  Railicai/ 
Company  (o),  that  no  compensation  was  maintainable  in  cases 
under  that  section  for  depreciation  in  value  from  the  vibra- 
tion, noise,  and  smoke  caused  by  passing  trains  (p). 

(TO)  Pile  v.  Pile,  3  Ch.  D.  36.  221. 

(n)  Bucclouch,  Duke,  v.  Metro-  (o)  L.  B.  4  App.  Cas.  171. 

politan  Board  of  Works,  L.  B.  5  ( j>)  Glasgow  Union  Bail.  Co.  v. 

App.  Cases,  418,  S.  C.  below,  L.  B.  Hunter,  L.  I!.  '_'  Scotch  App.  7b'. 
3  Ex.  300,  on  appeal,  L.  B.  5  Ex. 
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PART  II.          jn  estimating  the  compensation  to  be  awarded  in  conse- 
quence of  a  local  board  making  a  sewer  across  the  claimant's 


land,  the  arbitrator  may  properly  take  into  account  the 
possibility  that  the  board  will,  under  the  powers  of  the  act, 
refuse  him  permission  to  build  over  the  sewer,  also  that  the 
sewer  has  been  made  in  an  inconvenient  course,  and  at  an 
inconvenient  depth,  and  also  that  stenches  may  occasionally 
arise  from  the  sewer  (<?). 

Compensation       Much  consideration  has  been  given  to  the  question  what 
for  necessary    matters   the   arbitrator    should    take   into   consideration   in 
and  probable    assessing  the  compensation  by  severance,  or  otherwise,  occa- 
sioned by  the  railway,  or  other  works  constructed  under  the 
special  acts. 

In  a  case  in  the  Queen's  Bench,  it  was  laid  down  that 
compensation  "relates  only  to  all  damage  known  or  con- 
tingent by  reason  of  the  construction  of  the  railway  on  the 
lands  purchased,  and  to  other  damage  arising  from  the  con- 
struction of  the  railway  at  other  places,  which  was  apparent 
and  capable  of  being  ascertained  and  estimated  at  the  time 
when  the  compensation  was  awarded;"  and  that  it  did  not 
"also  embrace  all  contingent  and  possible  damages  which 
might  arise  afterwards  by  the  works  of  the  company  at  other 
places,  and  which  could  neither  be  foreseen  nor  even  guessed 
at  by  the  arbitrator"  (r). 

Belying  on  this  decision,  it  was  said,  in  the  Exchequer,  that 
if  any  injuries  should  hereafter  arise,  compensation  might  be 
obtained  under  section  08  of  the  act  (s). 

In  the  House  of  Lords,  under  the  Scotch  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Viet.  c.  19),  where  the  arbi- 
trator had  awarded  compensation  for  damage  likely  to  be 
sustained  in  future  from  the  water  in  the  Clyde  being  penned 
back  by  the  works  of  the  company,  and  thereby  damaging 
the  land  of  the  complainant,  Lord  Chancellor  Campbell  said, 
"  It  was  contended  that  such  prospective  damage  could  not 
properly  be  included  in  the  award;  and  that  if  any  such 
damage  should  arise,  the  proper  remedy  would  be  an  action 
against  the  company.  But  I  am  of  opinion  that  the  arbi- 

(q)  Uttley  v.  Todmorden  Local  (s]  In  re  Ware,  Ex.  395.     See 

Board,  44  L.  J.  C.  P.  19.  Ware  v.  The  Begent's  Canal  Co., 

(r)    Lawrence    v.    The    Great  3  De  G.  &  J.  222. 
Northern  Eail.  Co.,  16  Q.  B.  643. 
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trator  was  bound  to  take  into  his  consideration  the  damage  to      I>AET  Ir- 

CH     TX 

the  land  of  the  claimant  likely  to  be  produced  by  the  works  - 
which  the  company  were  authorised  to  construct  by  virtue  of 
an  act  of  parliament,  and  that  no  future  action  could  be 
brought  against  the  company,  except  for  negligence  in  the 
original  construction  of  these  works,  or  in  the  manner  in 
which  these  works  were  kept  in  repair." 

Lord  Wensleydale  also,  with  reference  to  the  objection  that 
the  arbitrator  had  awarded  prospective  and  contingent 
damages,  said,  "  The  answer  is,  that  he  really  has  not  done  so. 
The  compensation  given  is  for  the  necessary  damages  by  the 
construction  of  the  railway,  and  for  the  highly  probable 
damages  which  would  be  occasioned  in  the  ordinary  course 
of  events.  It  becomes,  therefore,  unnecessary  to  consider 
what  would  be  the  effect  of  awarding  a  sum  for  purely 
speculative  damages  not  reasonably  foreseen." 

He   further  stated  that,  except  in   cases  where  by  the  NO  future 
special   acts   compensation   might   be    given    from   time   to  c^1™  sustain- 
time  (<),  the  price  should  be  a  full  compensation  once  for  all  seen  damage 
for  the  injury  to  the  landowner's  rights;  and  that  if  after- 
wards unforeseen  damage  accrued  to  the  landowner  by  the 
reasonable  exercise  by  the  company  of  the  rights  given  to 
them  by  the  statutes,  no  action  would  lie,  and  no  fresh  claim 
for  compensation  could  be  sustained;    and  he  doubted  the 
soundness  of  the  observation  cited  from  Ware,  In  re,  9  Ex. 
395,  that  compensation  might  be  obtained  under  section  68 
for  such  future  injuries,  saying  that  it  was  a  mere   extra- 
judicial  dictum  (u). 

And  in  a  case  (x)  in  the  Exchequer  Chamber,  Erie,  C.J., 
said,  that  "  it  is  well  known  in  law  that  a  party  must  make 
one  claim  for  damages,  once  for  all,  for  all  damages  that  can 
be  reasonably  foreseen,  and  have  one  inquiry,  and  one  com- 
pensation." 

Even  if  damage  subsequently  accruing  be  such  as  it  was 
not  possible  to  have  anticipated,  there  seems  very  great  doubt 
whether  a  fresh  compensation  can  be  obtained  (y). 

(t)  The  King  v.  Leeds  and  Selby  (*)  Chamberlain  v.  The  West 

Rail.  Co.,  3  A.  &  E.  683  ;  Loo  v.  End  of  London  and  Crystal  Palace 

Milner,  2  M.  &  W.  839.  Bail.  Co.,  32  L.  J.  Q.  B.  173,  S.  C. 

(«)  The  Caledonian  Rail.  Co.  v.  2  B.  &  S.  605. 

Lockluirt,  3  Mac.  808.  (>/)  Croft  v.  London  and  North 

K.  H  H 
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If  injury  arises  afterwards  from  the  neglect  of  the  company 
to  do  what  the  act  directs  them  to  do,  or  from  the  negligent 
or  improper  manner  in  which  the  company's  works  are  made 
or  maintained,  an  action  will  lie  (s),  but  no  compensation  can 
be  claimed  as  for  lands  injuriously  affected  (a). 

The  lessee  of  a  mine  about  to  make  a  pit  for  its  necessary 
working,  being  stopped  by  a  railway  company  taking  a  slip 
out  of  the  middle  of  his  land,  showed  that  to  work  the  mine 
after  the  severance,  more  expensive  works  would  be  necessary. 
It  was  held  that,  as  the  expenses  were  imminent,  and  capable 
of  being  ascertained,  the  arbitrator  might  award  compensa- 
tion for  them  at  once,  though  by  section  81  of  the  Railways 
Clauses  Act,  1845,  the  railway  company  are  from  time  to 
time  to  pay  the  lessee  all  such  additional  expenses  as  shall  be 
incurred  by  him  by  reason  of  the  severance  (b). 

A  volunteer  corps  had  hired  two  separate  pieces  of  land  for 
a  rifle  range,  and  had  a  license  from  the  occupier  of  the  in- 
termediate close  to  shoot  across  his  land.  This  license  was 
paid  for  annually,  and  was  determinable  on  notice.  A 
company,  under  statutable  authority,  took  part  of  the  hired 
land,  and  so  used  it  as  to  render  it  impossible  to  shoot  any 
longer  at  the  range.  The  corps  was  held  entitled  to  compen- 
sation for  the  loss  of  the  range,  as  for  damage  by  severance 
or  otherwise  injuriously  affecting  the  land  left  (<?). 

A  landowner  had  made  a  reservoir  for  the  purpose  of 
supplying  with  water  cotton  mills,  intended  to  be  erected  on 
his  own  land.  A  railway  company  took  a  portion  of  the 
land,  so  that  the  mills  could  not  be  built.  The  umpire  was 
held  to  have  acted  rightly  in  receiving  evidence  of  the  profits 
that  could  have  been  made  from  the  supplying  the  wrater  to 
these  mills,  as  a  step  to  the  ascertaining  how  much  the  value 
of  the  reservoir  had  been  depreciated  by  the  taking  of  the 
land  (d). 


Western  Rail.  Co.,  32  L.  J.  Q.  B. 
113,  S.  0.  3  B.  &  S.  436 ;  Todd  v. 
Metropolitan  District  Rail.  Co., 
24  L.  T.  435. 

(z)  Lawrence  v.  The  Great 
Northern  Rail.  Co.,  16  Q.  B.  643; 
The  Caledonian  Rail.  Co.  v.  Lock- 
hart,  3  Mac.  808 ;  Blagrave  v.  The 
Bristol  Waterworks  Co.,  1  H.  &  N. 
369,  S.  C.  26  L.  J.  Ex.  57. 


(a)  Byles  v.  Ipswich  Dock  Com- 
missioners, 4  Ex.  464,  S.  C.  25 
L.  J.  Ex.  53. 

(6)  Whitehouse  v.  Wolverhamp- 
ton,  &c.  Rail.  Co.,  39  L.  J.  Ex.  1. 

(c)  Holt  v.  Gaslight  and  Coke 
Co.,  L.  R.  7  Q.  B.  728. 

(rf)  Ripley  v.  Great  Northern 
Rail.  Co.,  L.  R.  10  Ch.  435. 
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In  estimating  the  amount  of  damages  arising  from  severance      r^T  JI- 
and  other  injuries,  from  the  execution  of  the  works,  it  is 
presumed  that  the  arbitrator  should  not  generally,  in  the  case 


of  a  railway,  treat  it  as  one  of  total  severance,  but  should  »nce,  accom- 
remember  that  by  the  Railways  Clauses  Consolidation  Act,  Work8. 
1845,  the  company  are  bound  to  make  such  means  of  com- 
munication between  the  severed  lands,  and  to  provide  such 
drains,  and  watering  places  for  cattle,  to  remedy  the  incon- 
venience caused  by  the  railway,  as,  in  case  of  dispute,  two 
justices  shall  appoint  (e). 

But  where  the  land  severed  is  agricultural  land,  having  Accommoda- 
a  prospective  value  as  building  ground,  the  arbitrator  may  useless. 
treat  the  case  as  one  of  total  severance,  for  the  justices  have 
no   power  to   direct   accommodation   works   except  for  the 
present  use  of  the  land,  and  accommodation  works  for  agri- 
cultural purposes  would  be  useless  when  the  land  was  built 
upon(/). 

It  has  been  decided  that  the  arbitrator  has  no  right  to  set  No  right  to 
out  approaches  to  the  severed  land,  though  the  claimant  call  approaches. 
on  him  to  do  so,  or  to  apportion  the  rent  of  the  premises 
affected  (y)  . 

Arbitrators  appointed  under  the  Canadian  Railway  Act,  Directing- 
18C8,  to  assess  the  amount  to  be  paid  by  a  railway  company 


for  a  piece  of  land  taken  by  it,  and  for  damages  resulting  penalty  per 
from  the  taking,  should  simply  assess  a  gross  sum.     They  have  aone> 
no  right  to  say  that  the  company  shall  pay  a  fixed  sum  per 
month  till  a  certain  watercourse  is  set  free  or  that  a  particular 
culvert  should  be  made  (h). 

A  railway  company  were  empowered  to  abandon,  if  they  Damages 
thought  fit,  certain  tramways  which  led  to  the  applicant's  exerdsTof  °' 
works.      The   latter   claimed   compensation   for  the   injury  option  by  tho 
that  would  result  to   him  if  the   company  exercised  their 
option,  and  stopped  up  the  tramways.     The  umpire  awarded 
compensation  "for  damage   sustained,  and  which   may  be 
sustained,"  by  execution  of  the  railway  works.     The  court 
intimated  the  inclination  of  their  opinion  that  the  award 
would  not  have  been  bad,  if  it  had  clearly  given  compen- 

(0  Stat.  8  &  9  Viet.  c.  20,  SB.  68  Q.  B.  630. 
—  75  ;  Manning  v.  Eastern  Coun-          (.'/)  Ware,  In  re,  9  Ex.  395. 
ties  Rail.  Co.,  12  M.  &  W.  237.  (/<)  Bourgoin  v.  Montreal,  &c. 

(/)  Rog.   v.   Brown,   L.   R.    2  Rail.  Co.,  L.  R.  5  App.  Cos.  381. 

H  H  2 
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sation  for  the  damage  contingent  on  the  tramways  being 
stopped  up  (i). 

Where  a  company  authorised  to  take  a  whole  stream, 
diverts  part  and  gives  notice  of  an  intention  to  divert  the 
remainder,  an  arbitrator  appointed  to  assess  damages  for  the 
injuriously  affecting  the  land  may,  it  seems,  give  compensa- 
tion at  once  for  the  injury  to  be  sustained  by  reason  of  the  loss 
of  the  whole  stream,  though  the  company  was  empowered  to 
take  portions  of  the  stream  from  time  to  time  (/.•). 

It  is  not  necessary  for  the  arbitrator  appointed  to  fix  the 
purchase  price  of  lands,  taken  by  the  promoters,  and  also  the 
compensation  for  damage  by  severance,  or  by  the  injurious 
effects  of  the  promoter's  works  on  the  claimant's  other  lands, 
to  make  separate  assessments  for  the  purchase  price  and  the 
damage.  One  joint  assessment  for  both  is  sufficient  (/). 
But  the  award  should  clearly  show  that  the  arbitrator  has 
included  both  items,  or  it  may  be  considered  uncertain  ( m) . 

The  arbitrator  has  no  right  to  order  payment  of  money : 
only  to  assess  what  is  the  proper  amount  of  compensa- 
tion («). 

The  duty  of  the  arbitrator  in  relation  to  the  compensation 
is  confined  to  a  mere  assessment  of  money  ( o) .  If,  assuming 
the  interest  of  the  claimant  to  be  such  as  he  states,  and  that 
he  has  the  right  to  compensation  which  he  asserts,  the  arbi- 
trator find,  as  a  question  of  amount,  that  no  damage  at  all  has 
been  done  to  the  claimant  by  the  promoters,  he  is  at  liberty 
to  award  that  the  claimant's  land  or  interests  therein  have 
not  been  injuriously  affected,  and  need  not  assess  him  any 
compensation  (p). 

If  the  arbitrator  be  of  opinion  that  the  landowner  has 
suffered  no  damage  by  severance,  it  is  better  that  he  should 


(?')  Brogden  v.  Llynvi  Valley 
Eail.  Co.,  9  C.  B.  N.  S.  299,  S.  C. 
30  L.  J.  C.  P.  61. 

(A-)  Stone  v.  Yeovil  Corporation, 
1  C.  P.  D.  691,  S.  C.  45  L.  J.  C.  L. 
657  ;  on  appeal,  46  L.  J.  C.  L. 
137,  S.  C.  2  C.  P.  D.  99;  Bush.  v. 
Trowbridge  Water  Co.,  L.  E.  19 
Eq.  291,  S.  C.  44  L.  J.  Chanc. 
235,  on  appeal,  L.  E.  20  Ch,  459, 
S.  C.  44  L.  J.  Ch.  645. 

(/)  Bradshaw's  Arbitration,  12 
Q.  B.  562. 


(m)  Wakefield  v.  Llanelly  Eail. 
and  Dock  Co.,  34  Beav.  245,  in 
error,  3  De  GK  F.  &  S.  11. 

(«)  Bidder  v.  North  Stafford- 
shire Eail.  Co.,  4  Q.  B.  D.  424, 
per  Bramwell,  L.  J. 

(o)  Ware,  In  re,  9  Ex.  395. 

[p]  Eeg.  v.  Lancaster  and  Pres- 
ton Eail.  Co.,  6  Q.  B.  659;  Eeg. 
v.  Metropolitan  Commissioners  of 
Sewers,  1  E.  &  B.  694;  Eeg.  v. 
London  and  North  Western  Eail. 
Co.,  23  L.  J.  Q.  B.  185;  Eeg.  v. 
Biram,  17  Q.  B.  969. 
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say  so  in  terms  in  his  award.     The  award,  however,  will  not      PAET  H. 
be  bad  if  he  simply  confine  his  award  to  the  assessment  of  the   


value  of  the  land  taken  (q). 

A  party  claimed  compensation  for  damage  done  by  a  sewer  Whether 
made  by  a  local  board  of  health  across  his  land,  under  the 
statute  11  &  12  Viet.  c.  65,  the  Public  Health  Act,  1848. 
The  board  contended  that  the  sewer  benefited  the  property. 
The  Court  of  Queen's  Bench  decided  that  this  was  a  question 
as  to  amount  of  compensation,  within  section  144,  proper  to 
be  decided  by  arbitration  under  section  123  of  the  act,  and 
held  that  if  the  arbitrator  were  satisfied  that  the  property  had 
not  been  injured,  he  would  have  been  justified  in  finding  that 
no  damage  had  been  done  (r). 

An   arbitrator  has   no   right  to  enter  into  the   question  Arbitrator 
whether  the  promoters  are  excused  from  the  obligation  to  ™djr Excuse" 
pay  by  any  collateral  matter,  as  by  a  deed  or  release  of  by  promoter 
damages  (s) .     Nor  where  lessees  of  a  coal  mine  claim  an  payment  of 
absolute  right  for  a  term  of  years,  is  the  arbitrator  entitled 
to  consider  a  covenant  in  the  lease,  empowering  the  lessor  to 
take  back  part  of  the  land ;  or  that  the  lessees  had  wished  for 
the  railway  of  which  they  afterwards  complained  (t). 

In  awarding  compensation  to  a  landowner,  the  arbitrator  Not  to  con- 
ought  not  to  consider  the  possible  claims  by  tenants,  or  with  ciahn^by 
reference  to  them  give  the  landowner  a  larger  sum,  at  the  tenants, 
same  time  directing  him  to  indemnify  the  company  against 
the  tenants'  claims  (u). 

A  tenant  from  year  to  year,  no  part  of  whose  land  is  taken  Yearly 
by  a  railway  company,  but  whose  interests  in  his  land  are  ** 
injuriously  affected  by  the  railway  works,  is  entitled  to  claim 
compensation  under  section  68  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  and  is  not  bound  to  go  before  justices,  under 
section  121  of  the  same  act,  to  obtain  an  assessment  of  the 
compensation  due  to  him  (x). 

But  if  any  part  of  his  land  is  taken,  and  he  be  required  to 

(q}  Beaufort,  Duke  of  v.  Swan-  (t)  Rhys  v.  Dare  Valley  Kail, 

sea  Harbour  Trustees,   8   C.   B.  Co.,  L.  R.  6  Eq.  429,  S.  C.  37 

N.  S.  156,  S.  C.  29  L.  J.  C.  P.  L.  J.  Chanc.  719. 

241.  (n)   Caledonian    Rail.    Co.    v. 

(r)  Bradby  v.  Local  Board,  &c.,  Lockhart,  3  Macq.  808. 

Southampton,  24  L.  J.  Q.  B.  239.  (a;)  Reg.  v.  Sheriff  of  Middlesex, 

(s)  Byles  v.  Ipswich  Dock  Co.,  In  re  Somers  v.  Metropolitan  Rail. 

11  Ex.  464,  S.  C.  25  L.  J.  Ex.  53.  Co.,  31  L.  J.  Q.  B.  261. 
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PART  II.      give  up  possession  of  it  before  the  expiration  of  his  term,  he 
can  only  apply  to  justices  to  assess  the  compensation  (>/). 


CIl.  IX. 


Verbal  award      Justices  called  upon  by  a  railway  company  to  determine 

yearly  tenant.  ^ne  compensation  to  be  paid  to  a  tenant  from  year  to  year, 

for  giving  up  possession  before  the  expiration  of  his  term, 

under  section  121  of  the  Lands  Clauses  Consolidation  Act, 

1845,  need  not  put  their  decision  into  writing,  but  may  give 

it  verbally  (z). 

Artizans  and        Under  some  statutes  an  arbitrator  has  to  make  a  provisional 

Labourers'  TIP         i  •     n      -,  i 

Dwellings        award  before  his  final  award. 

A^is??1611*  ^^e  comPensati°n  ^°  t>e  Paid  to  a  claimant  interested  in 
some  lands  taken  under  the  Artizans  and  Labourers'  Dwell- 
ings Improvement  Act,  1875  (stat.  38  &  39  Viet.  c.  36)  (a], 
was,  by  mistake,  not  considered  by  the  arbitrator,  nor  entered 
in  his  provisional  award.  The  claimant,  however,  attended 
the  subsequent  meeting  on  a  short  notice,  and  though  under 
protest,  gave  proof  of  his  claim  before  the  arbitrator,  who 
subsequently  altered  his  provisional  award  by  inserting  the 
amount  that  he  thought  due  on  the  claim,  and  confirmed  his 
award  so  altered.  This  award  was  held  to  be  regular,  and  a 
valid  decision  on  the  claim  (b). 

Power  to  state  It  has  been  held  recently  in  the  Court  of  Appeal,  that  an 
arbitrator  under  the  Lands  Clauses  Act  has  power  to  state  a 
special  case  in  his  award,  on  the  ground  that  as  the  appoint- 
ment of  an  arbitrator  is  by  the  statute  to  be  deemed  a  sub- 
mission to  arbitration,  the  reference  became  a  reference  by 
consent  under  the  Common  Law  Procedure  Act,  1 854  (c) . 
This  decision  reversed  that  of  the  court  below  (d}. 

Under  Arbi-  The  Arbitration  Act  (e],  which  by  section  24  is  to  apply  to 
C '  every  arbitration  under  any  act,  whether  passed  before  or 
after  it,  except  in  so  far  as  the  Arbitration  Act  is  inconsistent 
with  it,  enacts,  by  section  19,  that  an  arbitrator  may  "  state  in 
the  form  of  a  special  case  for  the  opinion  of  the  court  any 
question  of  law  arising  in  the  course  of  the  reference." 

(y)  The  Queen  v.  Great  Northern  (c)  Ehodes  v.  Airdale  Drainage 

Bail.  Co.,  2  Q,.  B.  D.  151.  Commissioners,  1   C.  P.  D.  402; 

(z)  Eeg.  v.  Boyce  Coombe,   32  Dare    Valley  Kail.    Co.,   In    re, 

L.  J.  M.  C.  67.    '  L.  R.  4  Chanc.  554. 

(a)  Repealed  by  53  &  54  Viet.  (d~)  Rhodes  v.  Airdale  Drainage 

c.  70.  Commissioners,  L.  R.  9  C.  P.  508; 

(6)  Carr  v.  Metropolitan  Board  Newbold    v.    Metropolitan    Rail, 

of  Works,  14  Ch.  D.  807.  Co.,  14  C.  B.  N.  S.  405. 

(e)  52  &  53  Viet.  c.  49. 
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By  section  34  of  the  Lands  Clauses  Consolidation  Act,      TAET  II. 

CH.  IX. 

1845  (which  requires,  however,  to  be  read  as  modified  by  the 


section  of  the  Lands  Clauses  Consolidation  Act,  1869,  set 
forth  further  on,  p.  474),  "All  the  costs  of  any  such  arbitra-  award, 
tion,  and  incident  thereto,  to  be  settled  by  the  arbitrators, 
shall  be  borne  by  the  promoters  of  the  undertaking,  unless 
the  arbitrator  shall  award  the  same  or  a  less  sum  than  shall 
have  been  offered  by  the  promoters  of  the  undertaking,  in 
which  case  each  party  shall  bear  his  own  costs  incident  to  the 
arbitration,  and  the  costs  of  the  arbitrators  shall  be  borne  by 
the  parties  in  equal  proportions." 

This  provision  applies  not  only  to  references  respecting 
the  purchase-price  of  lands  taken,  but  also  to  arbitrations 
concerning  the  compensation  to  be  paid,  under  section  68,  for 
lands  being  injuriously  affected  by  the  works  of  the  pro- 
moters (/). 

And  where  a  local  act  incorporated  the  Lands  Clauses  Whenarbi- 
Consolidation  Acts,  1845,  1869,  but  directed  that  the  arbitra-  specially  ap- 
tor  to  assess  the  compensation  should  be  appointed  by  the  P°mted- 
Board  of   Trade,  a  person  injured  by  the  works  was  held 
entitled  to  costs  under  section  34,  above  set  forth  (g). 

When  lands  are  taken  compulsorily  by  a  local  board  under  Costs  of 
the  Public  Health  Act,  1875,  the  arbitration  proceedings  are  when  land 


under  the  Lands  Clauses  Acts,  which  are  incorporated,  not 
under  the  Public  Health  Act ;  and  when  the  promoter's  offer  Act. 
is  too  low,  the  claimant  has  a  right  to  the  costs  of  the  arbi- 
tration, though  the  award  is  silent  as  to  costs,  and  though 
section   180  of  the  Public  Health  Act  leaves  the  costs  of 
references  under  that  act  in  the  discretion  of  the  arbitrator  (//). 
When  an  arbitrator  awarded  a  sum  for  compensation  under  Costs  "of 
the  Public  Health  Act,  1875,  but  said  nothing  as  to  costs,  the  quent  ou 
court  on  a  motion  remitted  the  award  to  the  arbitrator  to  reference-" 
decide  as  to  them,  and  directed  him  also  to  deal  with  the 
costs  of  the  motion,  he  having  power  under  section  180  (13), 
over  the  costs  "  of  and  consequent  on  the  reference  "  (/). 

By  the  Epping  Forest  Act,  1878,  the  conservators  were  Costs  of 

(  /")  Richardson  v.  Tho  South-  II.  L.  5  App.  Cas.  425. 

K;isfrm  Rail.  Co.,  20  L.  J.  0.  P.  (/;)  Rayner,  Ex  parto,  3  Q.  B.  D. 

2:50.  446. 

(</}  Sharpo  v.  Metropolitan  Die-  (i)  Peako    v.   Finchloy    Local 

trict  Rail.  Co.,  4  Q.  13.  D.  645,  in  Board,  57  L.  T.  882. 
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In  the  award, 
per  Erie,  J. 


After  the 
award,  per 
Court  of  Ex- 
chequer. 


entitled  to  purchase  certain  lands  at  a  price  to  be  fixed  by 
the  statutable  arbitrator,  who  had  power  to  award  costs  and 
order  taxation.  The  arbitrator  fixed  the  price,  but  said 
nothing  about  costs  in  his  award.  The  money  was  paid  into 
court.  It  was  held,  that  under  section  80  of  the  Lands 
Clauses  Act,  1845,  which  was  incorporated,  the  conservators 
were  liable  to  pay  the  costs  of  the  arbitration,  as  part  of  the 
costs  of  the  reasonable  charges  and  expenses  incident  to  the 
purchase  and  taking  of  the  lands  (?'). 

If  the  promoters  make  no  offer  of  any  sum  by  way  of 
compensation  for  lands  taken  by  them,  or  injured  by  their 
works,  it  is  the  same  as  if  they  had  offered  a  less  amount 
than  the  award  gives,  when  any  compensation  is  awarded  (j). 

The  offer  must  be  made  before  the  appointment  of  the  last 
arbitrator,  or  it  will  be  too  late  (A:),  and  must  be  an  offer  of 
compensation  for  the  land  taken  or  injured  alone,  and  not  an 
offer  of  one  sum  for  such  compensation  and  costs  (/). 

Before  the  Lands  Clauses  Consolidation  Act,  1869,  grave 
questions  were  raised  respecting  the  duty  of  the  arbitrators 
or  umpire  as  to  costs,  whether  when  they  award  more  than 
the  promoters  offer,  they  should  assess  the  costs  in  their 
award  or  by  a  separate  instrument  subsequently.  In  the 
first  case  that  arose,  where  the  umpire  subsequent  to  his 
award  by  a  separate  certificate  settled  the  amount  of  the 
party's  costs,  Erie,  J.,  refused  an  application  for  a  rule  to 
compel  the  promoters  to  pay  this  amount,  thinking  that  the 
umpire  ought  to  have  assessed  them  in  the  award.  He  there 
treated  it  as  a  conceded  fact,  that  the  umpire  or  arbitrators 
ought  to  settle  the  amount  of  their  costs  in  the  award  (m). 

The  Court  of  Exchequer,  however,  in  a  subsequent  decision, 
disagreed  from  the  opinion  of  Erie,  J.,  in  the  London  <^  JV.  W. 
Rail.  Co.  v.  Quick  (ri),  and  decided  that  it  is  the  arbitrator's 
or  umpire's  duty  by  the  award  simply  to  determine  the 


(i)  Pardoe  v.  Epping  Forest 
Conservators,  W.  N.  p.  33,  llth. 
Feb.  1882. 

(/)  Martin  v.  The  Leicester 
Waterworks  Co.,  27  L.  J.  Ex. 
432,  S.  0.  3  H.  &  N.  463. 

(k)  Gray  v.  North-Eastern  Eail. 
Co.,  1  Q.  B.  D.  696 ;  Fitzhardinge 
v.  Gloucester  and  Berkley  Canal 
Co.,  L.  E.  7  Q.  B.  776 ;  Yates  v. 


Mayor  of  Blackburn,  6  H.  &  N. 
61,  S.  C.  30  L.  J.  Ex.  447.  See 
Hayward  v.  Metropolitan  Bail. 
Co.,  33  L.  J.  Q.  B.  73. 

(I)  Balls  v.  Metropolitan  Board 
of  Works,  L.  B.  1  Q.  B.  337. 

(m)  London  and  North- Western 
Bail.  Co.  v.  Quick,  5  D.  &  L.  685. 

(n)  5  D.  &  L.  685. 
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amount  of  compensation  to  be  paid,  and  subsequently  by  a 
separate  instrument  to  settle  the  amount  of  costs  under  section 
34,  if  the  sum  awarded  be  not  less  than  the  sum  offered  by 
the  promoters  (0).  Though  section  34  says  the  costs  are  to 
be  settled  by  the  "  arbitrators,"  it  means  the  party  who 
makes  the  award,  whether  arbitrator,  arbitrators,  or  umpire, 
and  he  may  be  called  upon  to  settle  these  costs,  though  the 
time  for  making  the  award  has  expired  (p). 

Notwithstanding  the  language  used  in  the  above  case,  it 
does  not  seem  open  to  any  objection  for  the  arbitrator  to 
comprise  his  assessment  of  compensation  and  settlement  of 
costs  in  one  award.  When  the  reference  is  under  section  64, 
according  to  Erie,  J.  (<?),  the  power  given  by  section  67  to  the 
arbitrator  to  assess  costs  must  be  exercised  in  the  award  itself. 

In  assessing  the  amount  of  costs  under  the  statutes  the 
arbitrator  acts  ministerially,  not  judicially  (r). 

Where  a  landowner  claimed  compensation  for  land  taken 
by  a  company,  and  also  for  damage  to  other  lands  of  his,  by 
reason  of  the  company's  works  affecting  some  wells  on  them 
at  a  little  distance  from  the  portion  taken,  and  the  company 
offered  compensation  for  the  land,  but  nothing  for  the  alleged 
injury,  and  the  award  gave  him  compensation  to  a  greater 
amount  than  the  company  offered  for  the  land,  but  adjudged 
that  the  other  lands  were  not  injuriously  affected  by  the 
company's  works,  the  court  held  that  as  the  claims  in 
respect  of  the  land  taken  and  the  other  land  alleged  to  be 
injured  were  clearly  separable,  the  umpire  had  done  right 
in  assessing  the  claimant's  costs  as  to  the  land  taken,  and  in 
refusing  to  assess  him  any  costs  in  respect  of  the  rejected 
claim  (s). 

When  land  is  taken  by  a  railway  company,  and  the  pur- 
chase price  assessed  by  arbitration,  the  vendor  has  no  lien  on 
the  land  taken  for  the  costs  of  the  arbitration  payable  to  him 
by  the  company  (t).  But  a  tenant  for  life  will  be  allowed 
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Assessing 
costs  under 
s.  67. 


Assessment  of 
costs  minis- 
terial act. 

Separating 
claims. 


No  costs  of 
claim  where 
nothing  found 
due. 


No  lien  on 
land  for  costs. 


Claim  on  fund 
in  court. 


(o)  Gould  v.  Staffordshire  Pot- 
teries Waterworks  Co.,  5  Ex.  214; 
The  Wilts,  Somerset  and  Wey- 
inouth  Rail.  Co.  v.  Fooks,  3  Ex. 
728. 

(p]  Gould  v.  Staffordshire  Pot- 
teries Waterworks  Co.,  5  Ex.  214. 

(</)  London  and  North-Western 


Eail.  Co.  v.  Quick,  5  D.  &  L.  685. 

(r)  Sharpo  v.  Metropolitan  Dis- 
trict Rail.  Co.,  4  Q.  B.  D.  645;  in 
H.  L.  5  App.  Cas.  425. 

(a)  Reg.  v.  Biram,  17  Q.  B.  969. 

(t)  Ferrers,  Earl  v.  Stafford  and 
Uttoxeter  Rail.  Co.,  L.  R.  13  Eq. 
524. 
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the  costs  of  the  reference  properly  incurred  bj  him  out  of  the 
purchase  price,  when  paid  into  court,  if  entitled  to  them  from 
the  promoters  (it) . 

When  a  person  is  entitled  to  costs  of  an  arbitration  for 
lands  taken  under  the  Lands  Clauses  Acts,  it  is  not  a  condi- 
tion precedent  to  his  right  to  recover  them  that  he  should 
have  executed  a  conveyance  of  the  lands  (#) . 

The  Lands  Clauses  Consolidation  Act,  1869  (32  &  33  Yict. 
c.  18),  s.  1,  enacts,  that  "where  in  England  under  the  Lands 
Clauses  Act,  1845,  or  any  act  incorporating  the  same,  any 
question  of  disputed  compensation  is  determined  by  arbitra- 
tion, the  costs  of  and  incident  to  the  arbitration  and  award 
shall,  if  either  party  so  requires,  be  taxed  by  any  one  of  the 
taxing  masters  of  the  superior  courts  of  law,"  &c. 

Since  this  clause,  the  award  need  not  say  anything  about 
costs,  for  the  statute  gives  the  right  to  them,  and  the  master 
may  settle  the  amount  (y).  The  courts  cannot  review  his 
taxation,  for  he  taxes,  not  as  officer  of  the  court,  but  as  a 
persona  designata  (z). 

This  section,  according  to  Lush,  J.,  applies  only  to  arbitra- 
tions pure  and  simple  begun  and  carried  on  within  the  Lands 
Clauses  Acts,  and  does  not  attach  when  there  is  a  special 
agreement  of  reference  concerning  matters  not  within  those 
acts.  It  does  not  seem  to  have  a  retrospective  effect  (a). 

If  the  solicitor  whom  the  claimant  employs  to  conduct  the 
arbitration  is  uncertificated,  or  not  duly  qualified,  the  claimant, 
though  he  be  otherwise,  by  the  result  of  the  award,  entitled 
to  his  costs  from  the  promoters,  and  though  he  was  not, 
during  the  arbitration,  aware  of  the  disqualification,  cannot 
recover  from  the  promoters  anything  for  costs  or  disburse- 
ments, the  prohibition  in  the  stat.  37  &  38  Yict.  c.  68,  s.  12, 
being  clear  and  express  (b). 

It  is  advisable  that  the  award  should  recite  all  those  facts 
which  are  necessary  to  give  the  arbitrators  jurisdiction.  It 


(u]  Earl  Berkley's  "Will,  In  re, 
31  L.  T.  531 ;  Perpetual  Curate  of 
Whitworth,  Ex  parte,  24  L.  T. 
126. 

(cc)  Capelv.  Great- Western  Bail. 
Co.,  4  Q.  B.  D.  459. 

(y}  Sharpe  v.  Metropolitan  Dis- 
trict Bail.  Co.,  4  Q.  B.  D.  645;  in 
H.  L.  5  App.  Cas.  425  ;  Bayner, 


Ex  parte,  3  Q.  B.  D.  446. 

(z)  Sandback  Trustees  v.  North. 
Staffordshire  Bail  Co.,  3  Q.  B. 
D.  1. 

(«)  Doulton  v.  Metropolitan 
Board  of  Works,  L.  B.  5  Q.  B. 
333,  S.  C.  39  L.  J.  Q.  B.  165. 

(b)  Fowler  v.  Monmouthshire 
Bail.,  &c.  Co.,  4  Q.  B.  D.  334. 
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should  therefore  shortly  allege  the  right  of  the  promoters      I>ABT  H. 
of  the  undertaking   under  their  act  to   take  the  lands  in  


question,  their  notice  to  the  party  offering  to  treat  for  the 
purchase  of  his  interest,  the  claim  by  the  party  for  com- 
pensation, the  statement  of  the  nature  of  his  interest,  the 
disagreement  respecting  the  amount  of  compensation,  the 
demand  by  the  party  to  have  the  matter  settled  by  arbitra- 
tion, the  appointment  of  the  arbitrators  and  umpire,  the 
delivery  to  them  of  such  appointments,  and  the  making  and 
subscribing  by  them  of  the  declaration  required  by  the  act, 
before  entering  on  the  matters  referred.  The  arbitrators  are 
also  recommended  to  state  that,  in  calculating  the  compensa- 
tion, they  have  had  regard  to  the  principles  prescribed  by  the 
statute  for  assessing  the  amount  in  section  63. 

A  misdescription  or  variance  in  the  statement  of  the  sub-  Misdescrip- 
ject-matter  on  which   they   profess   to   award  is   a   serious  ject-mitter. 
error.     Thus,  if  they  be  appointed  to  ascertain  the  amount  of 
compensation  to  be  paid  to  a  party  for  his  interest  in  the  land 
required  by  the  promoters,  and  they  award  in  terms  respect- 
ing the  value  or  the  fee  simple  of  the  land,  grave  questions  may 
be  raised  suspecting  the  validity  of  their  decision  (c) . 

The  award  must  be  in  writing,  and  is  to  be  delivered  to  Delivery  of 
the  promoters;    and  the  latter,  on   demand,  at  their   own  promoters, 
expense,  are  to  furnish  the  other  party  with  a  copy  (d). 

It  has  been  held  that  the  Court  of  Chancery  has  no  juris-  Compelling 
diction   to   order  the  promoters   to  take  up   the  award  (c)  :  take  up 
but  an  order  to  that  effect  was  made   in  one  case   by  the  award- 
Master  of  the  Rolls  (/).     And  a  mandamus  will  issue  to  Mandamus, 
compel  the  promoters  to  do  so  if  they  neglect ;  and  they  are 
bound  to  pay  the  arbitrator  his  reasonable  fees  on  taking  it 
up,  for  he  has  a  lien  on  the  award  which  the  statute  does  not 
take  away.     It  is  not  decided  whether,  when  the  applicant  is 
to  pay  half  the  costs  of  the  award  under  section  34,  a  different 
rule  would  apply  (g) . 

(c)  See  Barker  v.  North  Staf-  (/)  Harper    v.    Great-Eastern 

fordshiro  Rail.  Co.,  12  Jur.  324  ;  Rail.  Co.,  L.  R.  20  Eq.  39. 

Bradshaw's  Arbitration,  12  Q.  B.  (g)  The    Queen  v.  The  South 

562;  The  North  Staffordshire  Rail.  Devon  Rail.  Co.,  15  Q.  B.  1043. 

Co.  v.  Landor,  17  L.  J.  Ex.  350.  See  The  Queen  v.  The  West  Mid- 

(il)  8  &  9  Viet.  c.  18,  s.  35.  land   Rail.    Co.,   10   W.  R.  583  ; 

(c)  The  Sutton  Harbour  Co.  v.  Mason  v.  Stokes  Bay  Rail.  Co.,  32 

Hitchens,  16  Beav.  381.  L.  J.  Ch.  110. 
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PART  II. 

CH.  IX. 

Return. 

Declaration  to 
be  annexed  to 
award. 


Award  not 
void  through 
error  inform. 


Enforcing 
award  by 
action. 


A  return  that  the  claimant's  premises  had  not  been  inju- 
riously affected  by  the  works  is  a  good  answer  to  such  a 
mandamus  (h). 

The  declarations  made  and  subscribed  by  the  arbitrators  or 
umpire  before  entering  upon  the  matters  referred,  must  be 
annexed  to  the  award  when  made  («'). 

In  a  case  where  the  arbitrators  had  never  entered  on  a  con- 
sideration of  the  matters  referred,  and  where  they  disagreed 
about  the  umpire,  and  allowed  the  twenty-one  days  to  expire 
without  enlargement,  and  without  having  made  the  declara- 
tions required  by  the  statute,  though  they  made  such  declara- 
tions afterwards,  and  the  umpire  was  appointed  by  the  Board 
of  Trade,  an  objection  to  the  award,  on  the  ground  of  the 
omission  of  the  arbitrators  to  make  such  declarations  in  due 
time,  seems  to  have  been  treated  as  futile.  It  is  probable 
that  where  the  arbitrators  do  not  enter  on  the  reference,  it  is 
unnecessary  for  them  to  make  the  declarations  (£). 

"  No  award  made  with  respect  to  any  question  referred  to 
arbitration,  under  the  provisions  of  this  or  the  special  act, 
shall  be  set  aside  for  irregularity  or  error  in  matter  of 
form"(/).  Ordering  a  company  to  pay  an  amount,  though 
wrong,  is  an  error  in  form  only  (w). 

The  award  fixes  only  the  quantum  of  damage,  but  does 
not  decide  the  right  any  more  than  the  finding  of  the  jury. 
Therefore,  where  it  appeared  by  facts  stated  in  the  award 
that  there  was  a  real  question  as  to  the  claimant's  right  to 
compensation,  the  Court  of  Common  Pleas  refused  to  enforce 
the  award  by  granting  a  rule  to  pay,  but  left  the  party  to  his 
action,  and  intimated  that  probably  the  same  course  would 
be  pursued,  if  the  point  appeared,  not  on  the  award,  but  by 
affidavits  in  answer  to  the  motion  (w).  The  costs  of  the 
reference  settled  by  the  arbitrator  cannot  be  recovered  except 
by  action  (o). 


(A)  Eeg.  v.  Cambrian  Hail.  Co., 
L.  E.  4  Q.  B.  320,  S.  C.  38  L.  J. 
Q.  B.  198. 

(0  8  &  9  Viet.  c.  18,  s.  33. 

(k)  Bradshaw's  Arbitration,  12 
Q.  B.  562. 

m  8  &  9  Viet.  c.  18,  s.  37. 

(TO)  Harper  v.  Great  Eastern 
Bail.  Co.,  L.  E.  20  Eq.  39.  See 


Bidder  v.  North  Staffordshire  Eail. 
Co.,  4  Q.  B.  D.  412. 

(«)  Newbold  v.  The  Metropoli- 
tan Eail.  Co.,  14  C.  B.  N.  S.  405. 

(o)  London  and  North-Western 
Eail.  Co.  v.  Quick,  5  D.  &  L.  685; 
Gould  v.  Staffordshire  Potteries 
Waterworks  Co.,  5  Ex.  214. 
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Where  a  party  is  entitled  to  costs  and  to  have  them  taxed 
by  the  master,  he  may  commence  his  action  to  recover  them 
heforo  the  taxation  (p). 

A  motion  to  set  aside  an  award  under  the  Lands  Clauses 
Act  must  have  been  made  within  the  time  prescribed  by  the 
stat.  9  &  10  Will.  III.  c.  15  (q).  That  act  is  repealed  by  the 
Arbitration  Act,  1889  (r).  But  the  time  for  moving  to  set 
aside  awards  seems  to  be  governed  by  R.  S.  C.  Ord.  LXIV. 
r.  14. 

Moving  to  set  aside  the  award  for  objections  of  weight, 
though  ultimately  overruled,  is  not  such  a  wilful  refusal  to 
receive  the  money  awarded  as  will  disentitle  the  claimant  to 
the  costs  of  making  out  his  title  under  section  80  of  the 
Lands  Clauses  Consolidation  Act,  1845  (s). 

The  making  of  an  award  which  has  assessed  the  compensa- 
tion on  the  assumption  that  the  railway  would  cross  two 
public  roads  by  passing  under  them  in  a  cutting,  does  not 
preclude  the  company  from  exercising  their  powers  of  divert- 
ing one  of  these  roads.  If  the  claimant  is  injured  by  the 
change,  he  may  demand  further  compensation  (t).  But  sub- 
ject to  the  exercise  of  such  a  statutory  power,  a  notice  to  take 
lands  given  by  a  railway  company,  and  the  fixing  the 
amount  of  compensation  by  arbitration,  together  constitute  a 
contract  for  sale  and  purchase,  which  a  court  of  equity  will 
enforce  at  the  instance  of  the  claimant  (u).  The  promoters 
may,  after  paying  the  sum  awarded  into  court,  take  possession 
of  the  land  though  proceedings  to  set  aside  the  award  are 
pending  (x) . 


PART  II. 
CH.  rx. 

Action  before 
taxation. 

Time  for 
moving  to  set 
aside  award. 


Moving  to  set 
aside  award 
not  bar  right 
to  costs  of 
title. 


Award  not 

prevent 

deviation. 


But  enforce- 
able in  equity 
as  a  contract. 


( p)  Sharpe  v.  Metropolitan  Dis- 
trict Rail.  Co.,  4  Q.  B.  D.  645,  in 
H.  L.  5  App.  Cas.  425. 

(</)  Harper  v.  Groat  Eastern 
Eail.  Co.,  L.  E.  20  Eq.  39. 

(r)  52  &  53  Viet.  c.  49. 

(«)  Bradshaw's  Arbitration,  17 
L.  J.  Ch.  454. 

(*)  Solby  v.  The  Colno  Valley 
and  Halstead  Eail.  Co.,  Wood, 


V.-C.,  June  13, 1862,  7  L.  T.  N.  S. 
709;  The  Eegent's  Canal  Co.  /•. 
Ware,  23  Beav.  575,  S.  C.  26  L.  J. 
Ch.  560. 

(H)  Mason  v.  The  Stokes  Bay 
Eail.  Co.,  32  L.  J.  Ch.  110.  See 
P.  in.  ch.  4,  a.  1. 

(a:)  Lambert  v.  Dublin,  &c.  Ey. 
Co.,  24  L.  E.  Ir.  164. 
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PAET  II. 

CH.  IX. 


Requisites  of 
award. 


(2.)    AWARD  UNDER  THE  AGRICULTURAL  HOLDINGS  ACT,  1883. 

In  awarding  under  the  Agricultural  Holdings  Act,  1883  (y), 
the  arbitrator  is  not  to  award  a  lump  sum,  but  is  to  specify 
the  several  sums  allowed  for  the  several  improvements,  acts, 
and  things  for  which  compensation  is  given  and  the  matters 
taken  into  account  in  reduction  or  augmentation  thereof,  and 
the  time  when  the  improvements,  &c.  were  executed. 

A  reference  of  matters  under  the  act,  together  with  others 
outside  it,  is  not  a  reference  under  the  act,  and  does  not 
render  it  obligatory  on  the  arbitrator  to  specify  the  sums 
and  details  as  required  by  the  act  (2). 


(y]  46  &  47  Viet.  c.  61,  s.  19. 
See  Appendix  of  Statutes. 


(z)  Shrubb  v.  Lee,  53  J.  P.  55. 
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CHAPTER  X. 

THE  AWARD  REFERRED  BACK  TO  THE  ARBITRATOR. 

THIS  chapter  treats  of  the  power  of  the  courts  and  of  their      PAET  II. 

practice,  in  referring  awards  back  to  the  arbitrator  for  recon-  ! — 

sideration,  and  of  his  powers  and  duties  in  such  cases. 


SECTION  I. 

HOW  AWARDS  ARE  REFERRED  BACK. 

Formerly,  if  an  award  were  defective,  the  court  could  not,  PAST  II. 

without  consent,  send  it  back  to  the  arbitrator  to  amend  it.  ! ' 


They  could  only  set  it  aside  («).  But  submissions  now  often 
contain  a  stipulation,  giving  the  court  power  to  refer  it  back 
to  the  arbitrator.  The  following  is  a  very  common  form  of 
such  a  clause  :  "  That  in  the  event  of  either  of  the  parties  Clause  to 
disputing  the  validity  of  the  award,  or  moving  the  court  to 
set  it,  or  any  part  of  it,  aside,  the  court  shall  have  power  to 
remit  the  matters  referred,  or  any  of  them,  to  the  reconsidera- 
tion and  determination  of  the  arbitrator." 

Nice  questions  used  to  be  raised  on  the  effect  of  the 
special  terms  of  the  clause  employed  in  particular  cases. 
Thus,  where  the  power  was  to  refer  back  "  the  matters 
referred,"  it  was  held,  that  the  court  could  not  direct  the 
arbitrator  to  reconsider  one  point  only,  and  that  the  parties 
on  the  reference  back  were  entitled  to  go  into  fresh  evidence 
respecting  every  question  in  dispute.  But  where  the  words 
are  "  the  matters  referred,  or  any  of  them,"  the  court  can  shape 
an  issue  for  the  arbitrator  on  any  particular  point  (b),  or  will 


(a)  Kynastonv.Liddell,8Mooro,      B.  &  Ad.  619. 

(6)  Nickalls 
615,  S.  C.  9  Jur.  10. 


223;  Cuorton,  Ex  parto,  7  D.  &  K.          (ft)_Nickall_8  t;.  Warren,  6  Q.  B. 
774.     See  Phillips  v.  Hopwood,  1 
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REFERRING  AWARD  BACK. 


PAET  II. 

CH.  X.  8.  1. 


Power  to  refer 
back  under 
the  Arbitra- 
tion Act, 
1889. 


On  reference 
for  trial. 


On  reference 
for  report. 


Applies  to  all 
references  by 
compulsion  or 
consent. 


Lands  Clauses 
Act. 


Public  Health 
Act. 


send  the  award  back,  with  a  view  to  his  correcting  an  error 
of  form,  such  as  the  misnomer  of  one  of  the  parties  in  the 
cause  referred  (c) . 

These  cases,  however,  have  lost  much  of  their  importance 
since  the  passing  of  the  Arbitration  Act,  1889  (d),  which 
says,  "In  all  cases  of  reference  to  arbitration  the  court  or  a 
judge  may,  from  time  to  time,  remit  the  matters  referred  or 
any  of  them  to  the  re-consideration  of  the  arbitrators  or 
umpire."  This  applies  also  to  references  under  order  of 
court  (s.  16). 

Under  R.  S.  C.  Ord.  XXXYI.  r.  52,  which  deals  with  refer- 
ences for  trial,  the  court  "may  remit  the  cause  or  matter  or 
any  part  thereof  for  re-trial  or  further  consideration  to  the 
same  or  any  other  referee."  And  it  has  the  same  power  in 
respect  of  the  report  of  referee  appointed  to  inquire  and  report 
(rr.  54  and  55).  This  applies  also  to  an  arbitrator  "to  whom 
any  cause  or  matter  and  any  question  or  issue  of  fact  therein 
is  referred"  (e). 

The  repealed  section  to  the  same  effect  (s.  8)  of  the 
Common  Law  Procedure  Act,  1854,  applied  to  all  compul- 
sory references  under  the  act,  and  to  all  references  by  con- 
sent of  parties  where  the  submission  was  or  might  be  made 
a  rule  or  order  of  one  of  the  superior  courts  of  law  or 
equity  (/).  The  fact  that  the  submission  contained  a  clause 
empowering  the  court  to  refer  back  the  award  in  case  of  a 
motion  being  made  to  set  the  award  aside,  did  not  exclude 
the  general  power  given  to  the  court  or  a  judge  by  this 
section,  and  the  court  or  a  judge  might  remit  the  award, 
though  no  motion  had  been  made  to  set  it  aside  (g). 

An  award  made  on  a  reference  to  assess  compensation 
under  the  Lands  Clauses  Consolidation  Act,  1845,  might  be 
referred  back  under  the  Common  Law  Procedure  Act,  1854  (h}. 

So  also  an  award  to  assess  compensation  under  the  Public 
Health  Act,  1875  (t). 


(c)  Howett  v.  Clements,  7  M.  & 
G.  1 044  ;  Davies  v.  Pratt,  16  C.  B. 
586,  S.  C.  25  L.  J.  C.  P.  71. 

(d)  52  &  53  Viet.  c.  49,  s.  10. 

(e)  Order    XXXVI.    r.    55  (c), 
Dec.  1889. 

(/)  Morris  v.  Morris,  6  E.  &B. 
383,  S.  C.  25  L.  J.  Q.  B.  261 ; 
Mills  v.  The  Bowyer's  Society,  3 


Kay  &  J.  66;  Aitken's  Arbitra- 
tion, 3  Jur.  N.  S.  1296. 

(g)  Morris  v.  Morris,  6  E.  &  B. 
383,  S.  C.  25  L.  J.  Q.  B.  261. 

(h)  Dare  Valley  Bail.  Co.,  In 
re,  L.  B.  4  Ch.  App.  554,  S.  C.  38 
L.  J.  Ch.  417. 

(£)  Warburton  v.  Haslingden 
L.  B.,48L.  J.  Q.  B.  D.  451. 
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More  commonly  the  power  is  exercised  on  a  motion  being      PAET  TI- 
made  to  set  the  award  aside,  and  on  a  defect  being  pointed 


out,  in  opposition  to  the  party  objecting  to  the  award  (A-). 


Often,  however,  when  an  error  was  made  manifest  in  the  award  award  will  be 
on  showing  cause  against  a  rule  for  an  attachment  to  enforce 
the  award,  or  to  pay  money  pursuant  to  it,  the  court,  instead 
of  discharging  the  rule,  would  refer  back  the  award  for  amend- 
ment (/). 

Sometimes,  instead  of  applying  to  have  the  award  set 
aside  for  a  supposed  defect,  the  party  against  whom  the 
award  has  been  made  will  content  himself,  as  he  might  have 
done  even  before  the  Common  Law  Procedure  Act,  1854, 
with  asking  to  have  it  remitted  back  (m). 

It  will  also  be  remitted  on  the  application  of  the  party 
who  is  interested  in  supporting  the  substantial  validity  of 
a  decision  in  his  favour  («).  In  one  case,  where  the  award 
in  favour  of  the  plaintiff  described  the  defendant  by  a  wrong 
Christian  name,  the  court  refused  the  plaintiff's  application, 
in  the  first  instance,  to  send  the  award  back,  saying  that 
possibly  the  defendant  might  pay  without  objecting  (o)  ;  but 
afterwards,  on  the  plaintiff's  applying  for  a  rule  to  enforce 
payment,  or  to  have  the  award  remitted  to  amend  the  mis- 
nomer, the  objection  being  taken  by  the  defendant,  the  court, 
refusing  the  former  part  of  the  application,  made  absolute  the 
latter  branch  of  the  rule  (p)  . 

When  the  award  is  bad  on  its  face,  not  being  sufficiently 
final  or  certain  (</),  or  where,  though  good  on  its  face,  it  is 
invalid,  as,  for  instance,  for  not  having  been  executed  by  all 
the  arbitrators  together  (r),  and  the  ends  of  justice  require, 
the  award  will  be  sent  back. 

(k)  Aiming  v.  Hartley,  27  L.  J.  (n)  Caswell  v.  Grocutt,  31  L.  J. 

Ex.  145;  Peterson  t-.Ayro,  23  L.J.  Ex.  361  ;  Cross  v.  Cross,  13  C.  B. 

C.  P.  129  ;  Howett  v.  Clements,  1  N.  S.  253. 

C.  B.  128.  (o)  Davies  v.  Pratt,    16  C.  B. 

(/)  Morris  v.  Morris,  6  E.  &  B.  162. 

383,  S.  C.  25  L.  J.  Q.  B.  261  ;  (  p)  Davies  v.  Pratt,  16  C.  B. 

Davies  v.  Pratt,    16  C.    B.   586,  586,  S.  C.  25  L.  J.  C.  P.  71. 

S.  C.  25  L.  J.  C.  P.  71  ;  Johnson  (y)  Morris  v.  Morris,  (i  !•].  &  B. 

v.  Latham,  19  L.  J.  Q.  B.  329.  383,  S.  C.  25  L.  J.  Q.  B.   261  ; 

(m)  Bradley  v.  Phelps,  6  Ex.  Fearon  v.  Flinn,  L.  R.  5  C.  P.  31. 

897  ;  Bury  r.  Dunn,   1  D.  &  L.  (r)  Aiming  v.  Hartley,  27  L.  J. 

141  ;  Naldcr  v.  Batts,  1  D.  &  L.  Ex.  145. 
700. 

H.  I  I 
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PABT  II.          It  was  said  in  several  cases  that  the  courts  had  no  power  to 
refer  back  an  award,  except  where  they  had  power  to  set  it 


For  what         aside  (s),   but  the  authorities  referred  to  in  the  following 

causes  an  ~ 

award  will  be  pages  will  show  that  the  courts  have  exercised  the  power  01 
remitting  it  back  in  many  cases,  where  the  award  was  not 
invalid. 

On  some  occasions  the  courts  expressed  opinions  that  the 
statutory  power  of  remitting  back  applied,  or,  at  least,  ought 
only  to  be  exercised,  on  the  same  principles  as  before  the 
Common  Law  Procedure  Act,  1854,  passed  (t). 

Those  observations,  however  true,  must  not  be  pressed  too 
far;  for  the  language  of  the  statute  now  in  force  is  more 
extensive  than  that  of  the  clauses  commonly  inserted  in 
agreements  of  reference,  which  almost  always  made  the 
power  depend  on  one  party  disputing  the  validity  of  the 
award.  It  may  well  be  that  the  legislature  intentionally 
omitted  such  a  condition,  and  left  the  matter  at  large,  fore- 
seeing that  cases  might  often  arise  in  which  justice  would 
require  the  award  to  be  remitted,  though  no  question  could  be 
raised  as  to  its  validity. 

Submission  often  gives  power  to  remit  the  award  to  the 
same  or  a  fresh  arbitrator.  But  unless  the  courts  think  that 
the  arbitrator  can  no  longer  be  trusted,  they  will  remit  the 
award  to  him,  though  he  has  miscarried  in  the  conduct  of  the 
reference ;  as,  for  instance,  if  he  have  without  an  improper 
motive  asked  some  questions  of  a  witness  in  the  absence  of 
the  parties,  or  where  there  are  several  arbitrators,  if  they  have 
executed  the  award  separately  (u). 

Discovery  of  It  is  doubtful  how  far  an  award  can  be  set  aside  on  the 
ground  of  the  discovery  of  new  and  material  evidence  since 
the  award  (x) ;  but  such  a  discovery  may  be  good  ground  for 
an  application  to  refer  back  the  award  (y).  Thus,  where  one 
party  moved  on  the  ground  that  since  the  award  he  had  found 
a  material  letter  written  by  his  opponent,  and  the  latter  swore 

(s)  "Webber  v.  Lee,  1  D.  &  L.  189 ;  Hogg  v.  Burgess,  3  H.  &  N. 

584 ;  Hills  v.  The  Bowyer's  So-  293,  S.  0.  27  L.  J.  Ex.  318. 

ciety,    3  Kay  &  J.  66 ;  Hogg  v.  (u)  Arming  v.  Hartley,  27  L.  J. 

Burgess,  3  H.  &  N.  293,  S.  0.  27  Ex.  145. 

L.  J.  Ex.  318 ;  Fuller  v .  Eenwick,  (x)    See    post,     Setting    aside 

3  C.  B.  705.  Awards,  P.  HI.  cb.  9. 

(<)  Hodgkinson   v.   Pernie,    27  (y}  Huntley,  In  re,  1  E.  &  B. 

L.  J.  C.  P.  66,  S.  C.  3  0.  B.  N.  S.  787. 
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remitted  the  matter  back  for  the  arbitrators  to  decide  on  its  — ! — ' 


genuineness  and  effect  (z). 

So,  where  an  arbitrator  had  read  and  relied  on  a  letter  of  To  explain 
the  defendant  in  a  letter-book  containing  other  letters,  but 
the  particular  letter  had  not  been  put  in  evidence,  Hill,  J.,  in 
the  Bail  Court  refused  to  set  aside  the  award,  but  referred  it 
back,  in  order  that  the  defendant  might  have  an  opportunity 
of  explaining  it  (a) . 

When  an  award  on  a  voluntary  submission  is  good  on  its  Award  good 
face,  the  courts  will  not  in  general  refer  it  back,  any  more  8ent  back 
than  set  it  aside  for  an  alleged  mistake  in  law,  attempted  to  ^h1ear^mistako 
be  made  out  on  affidavits  (b) ;  as,  for  instance,  that  the  arbi- 
trator has  treated  as  a  penalty  that  which  was  by  the  contract 
of  the  parties  liquidated   damages  (c),   or  has   allowed   an 
improper  item  to  swell  the  amount  of  damages  (d) .     Nor  will 
they  refer  it  back  that  he  should  state  a  case,  when  he  has 
declined  to  do  so  (<?) .     Nor  where  it  appears  by  his  own  letter, 
setting  forth  the  supposed  principles  of  law  on  which  he  has 
acted,  that  his  award  is  wrong  in  law,  the  parties  never 
during  the  reference  having  asked  him  to  state  a  case  (/). 
The  general  principle  is  that  the  arbitrator  is  final  judge,  Whether 
both  of  law  and  fact,  and  the  rule  was  held  to  apply  equally  consent  or 
to  a  compulsory  reference  under  the  Common  Law  Procedure  compulsion. 
Act,  1854  (0r). 

On  such  a  reference,  if  the  arbitrator,  thinking  that  his  Arbitrator 
jurisdiction  was  confined  to  matters  of  account,  mistakenly 
refused  to  investigate  a  charge  of  fraud,  the  court  would 
remit  the  award  (//) . 

When  the  arbitrator  had  the  same  power  of  certifying,  or  Not  interfere 

(z)  Burnard  v.  Wainwright,  1  ('•)  Gibbon  v.  Parker,  5  L.  T. 

L.  M.  &  P.  455,  S.  C.  19  L.  J.  N.  S.  584. 

Q.  B.  423.  (/)  Tho  London  Dock  Co.  v, 

(a)  Davenport   v.    Vickery,    9  St.   Paul's,   Shadwell,   32    L.    J. 

W.  R.  701.  Q.  B.  30. 

(6)  Baguley  v.   Markwick,   30  (.</)  llogg  v.  Burgess,  3  II.  &  N. 

L.  J.  C.  P.  342,  S.  C.  10  C.  B.  293,   S.   C.   27   L.    J.   Ex.   318 ; 

N.  S.  61.  Baguley  v.  Markwick,  30  L.  J. 

(c)  Fuller  v.  Fenwick,  3  C.  B.  C.  P.  342,  S.  C.  10  C.  B.  N.  S.  61 ; 

705.  Mundy  v.  Black,  3  H.  &  N.   ! 

(</}  Hodgkinson  v.   Fcrnio,  27  Gibbon  v.  Parker,  5  L.  T.  N.  S. 

L.  J.  C.  P!  GO,  S.  C.  3  C.  B.  N.  S.  584. 

189.  (A)  Insull  v.  Moogon,  27  L.  J. 

C.  P.  75,  S.  C.  3C.B.  N.  S.  359. 
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with  arbi- 
trator's 
discretion. 


Otherwise 
•where  arbi- 
trator admits 
the  mistake. 

Defective 
certificate  for 
costs. 


Correcting 
mistake  in 
award  under 
Arbitration 
Act,  1889. 


To  enable 
arbitrator  to 
fird  on  sepa- 
rate items  of 
one  general 
count. 


of  amendment,  as  a  judge  at  Nisi  Prius,  and  the  award  was 
good  on  its  face,  the  court  would  not  interfere  with  the 
exercise  of  his  discretion,  so  as  to  send  the  case  back  to  him 
to  reconsider  an  amendment  which  he  had  made  in  the 
record  (/),  or  his  refusal  to  certify  that  the  cause  was  brought 
to  try  a  right  (A-) . 

But  where  the  arbitrator  states  that  the  award  as  framed, 
though  unimpeachable  in  law,  does  not  carry  out  his  inten- 
tions, the  courts  will  sometimes  remit  it  for  amendment  (I). 

Thus,  where  the  award,  as  drawn  in  the  plaintiff's  favour, 
contained  a  certificate  which  entitled  the  plaintiff  to  costs 
only  on  the  lower  scale,  and  the  arbitrator,  being  applied  to, 
stated  that  he  had  intended  to  give  the  plaintiff  his  full  costs, 
the  court  remitted  the  award  to  the  arbitrator,  but  at  the 
plaintiff's  expense,  saying  that  the  defendant  ought  not  to 
be  put  to  expense  for  an  error,  to  which  he  had  not  con- 
tributed (w). 

So,  where  words  giving  the  plaintiff  the  costs  of  the 
reference,  inserted  in  the  arbitrator's  rough  draft  of  his 
award,  were,  as  he  stated,  omitted  by  mistake  from  the  fair 
copy  which  he  signed  as  his  award,  the  court  sent  it  back  to 
have  it  corrected  (»). 

Now  on  a  reference  out  of  court  he  may  amend  "  any 
clerical  mistake  or  error  arising  from  any  accidental  slip  or 
omission  "(o). 

Even  where  there  had  been  no  failure  of  intention  on  the 
part  of  the  arbitrator,  the  court,  thinking  it  a  proper  case 
for  costs,  referred  an  award  back  for  him  to  certify  for  costs 
if  he  should  think  fit,  under  the  30  &  31  Viet.  c.  142,  s.  5  (p). 

So,  where  the  declaration  contained  a  single  count  for  work 
and  labour,  goods  sold  and  delivered,  money  paid  and  lent, 
use  of  rooms,  for  necessaries  provided,  and  an  account  stated, 
and  the  arbitrator  found  for  the  plaintiff  on  the  issue  joined 


(t)  Nalder  v.  Batts,  1  D.  &  L. 
700. 

(fc)  Bury  v.  Dunn,  1  D.  &  L. 
141. 

(0  Shaw  v,  Pitt,  W.  E.  616, 
June  14, 1856 ;  Mills  v.  The  Bow- 
yer's  Soc.,  3  K.  &  J.  66 ;  Walton 
v.  The  S-wanage  Pier  Co.,  10  W.  E. 
629 ;  Lockwood  v.  Smith,  10  W.  E. 
628;  Warner  v.  Powell,  L.  E.  3 


Eq.  261. 

(m)  Caswell  v.  Grocutt,  31  L.  J. 
Ex.  361 ;  Cross  v.  Cross,  13  C.  B. 
N.  S.  253. 

(«)  Mordue  v.  Palmer,  L.  E.  6 
Chanc.  22. 

(o)  52  &  53  Viet.  c.  49,  s.  7  (c). 

( p)  Harland  v.  Mayor  of  New- 
castle, 39  L.  J.  Q.  B.  69,  S.  C. 
L.  E.  5  Q.  B.  47. 
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on  the  plea  of  never  indebted,  but  for  the  defendant  on  the      rAET  IT- 

CTT   x    s    1 

plea  of  set-off,  and  afterwards  by  letter  informed  the  defen-  — 
dant's  attorney  that  the  plaintiff  had  made  out  no  claim, 
except  as  to  one  of  the  many  separate  claims  included  in  the 
indebitatus  count,  the  court  referred  the  award  back,  that  the 
arbitrator  might,  if  he  thought  fit,  find  separately  as  to  the 
items  in  the  declaration ;  for  as  the  costs  were  to  abide  the 
event,  it  was  not  just  that  the  defendant  should  have  to  pay 
the  plaintiff  costs  in  respect  of  the  items  on  which  he  had 
failed  to  establish  a  claim  (q}. 

Where  an  order  of  Nisi  Prius,  referring:  a  cause  and  all  Limit  of  time 

,  ......  i°r  applica- 

matters  of  difference,  contained  a  provision  that  in  the  event  tion. 

of  any  application  being  made  to  the  court  on  the  subject  of 
the  award,  the  court  should  have  the  power  to  refer  the 
matter  back,  it  was  held  that  the  usual  limitation  of  time 
must  be  considered  to  be  understood  in  the  submission,  and 
that  the  application  for  a  reference  back  must  be  made  within 
the  same  time  as  a  motion  to  set  aside  the  award  (r) . 

This  case  does  not  decide  that,  if  a  valid  objection  be  taken 
to  an  award  by  a  party  against  whom  it  is  sought  to  be  en- 
forced, the  courts  would  feel  themselves  bound  to  yield  to  the 
objection,  and  so  in  effect  annul  the  award,  instead  of  refer- 
ring it  back,  merely  because  the  time  for  moving  to  set  it 
aside  had  expired  («) . 

And  the  Queen's  Bench  Division  has  now  expressly  decided 
that  the  time  for  moving  to  refer  back  an  award  is  not  limited 
to  the  period  for  setting  it  aside,  but  that  the  court  has  a 
discretion  to  allow  such  motions  to  be  made  at  any  time, 
though  it  will  require  them  to  be  made  within  a  reasonable 
period,  or  the  delay  must  be  satisfactorily  explained  (t). 

The  Common  Law  Procedure  Act,  1854  («),  it  should  be 
observed,  gave  power  to  the  court  "  at  any  time,  and  from 
time  to  time,"  to  refer  back.     The  words  in  the  Arbitration  Arbitration 
Act,  1889  (#),  are  "the  court  or  a  judge  may  from  time  to  Act»  1889- 
time  remit." 


(7)  Gore  v.  Baker,  4  Q.  B.  470,      G91,  S.  C.  13  L.  J.  Q.  B.  50. 
3.  0.  24  L.  J.  Q.  B.  94.  (t)  Leicester  v.  Grazebroo: 

(r)  Doe  rl.  Banks  v.  Holmes,  12      L.  T.  N.  S.  883. 


Q.  B.  951 ;  Doe  d.  Mays  v.  Cannell,          (»)  17  &  18  Viet.  c.  125,  s.  8. 
22  L.  J.  Q.  B.  321.  (x)  52  &  53  Viet.  c.  49,  s.  10, 

(«)  Brooks  v.  Parsons,  1  D.  &  L.      see  ante,  p.  480, 
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Award  sent 
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though  time 
for  setting1 
nside  expired. 


Rule  absolute 
in  first 
instance  con- 
ditionally. 


Motion. 


In  a  case  where  an  award  on  a  compulsory  reference  under 
the  Common  Law  Procedure  Act,  1854,  made  in  favour  of 
the  plaintiff  was  so  framed,  that  the  master  felt  himself 
bound  to  tax  the  costs  on  the  lower  scale,  the  plaintiff  on  this 
applied  to  the  arbitrator,  who  stated  that  his  intention  was, 
that  the  plaintiff  should  have  his  full  costs  ;  the  court,  on  the 
application  of  the  plaintiff,  sent  the  award  back  to  the  arbi- 
trator to  amend  the  certificate  as  to  costs  ;  although  the  seven 
days  allowed  by  the  Common  Law  Procedure  Act,  1854,  s.  9, 
for  applying  to  set  aside  such  an  award  had  elapsed,  and  the 
objection  was  pressed  that  the  application  was  too  late  (//). 

In  this  case,  the  court,  thinking  it  unreasonable  that  the 
party  who  had  been  in  no  default  should  be  put  to  costs 
by  reason  of  the  omission  of  the  arbitrator,  made  the  rule 
absolute,  on  the  terms  that  the  applicant  should  be  at  the 
whole  expense  of  taking  the  case  a  second  time  before  the 
arbitrator. 

Where  the  application  was  made  on  behalf  of  the  plaintiff 
to  refer  back  the  award,  to  allow  the  arbitrator,  who  was 
willing  to  do  so,  to  amend  his  certificate  as  to  costs,  the  court, 
instead  of  granting  a  rule  nisi,  granted  a  rule  to  be  absolute 
in  the  first  instance,  unless  within  four  days  after  service  the 
defendant  should  give  notice  that  he  would  come  in  and  show 
cause  against  him  (z).  This  rule  was  granted  on  the  autho- 
rity of  Casicell  v.  Grocutt  (a},  just  above  cited,  and  on  the 
same  terms  as  to  costs. 

On  a  motion,  made  eighteen  months  after  the  award,  for 
an  order  to  pay  money  awarded  on  a  reference  in  a  cause  in 
equity,  the  court  referred  the  award  back  to  correct  a  mistake 
admitted  by  the  arbitrator  (b). 

A  rule  to  refer  back  an  award  may  be  enlarged  by  con- 
sent (c). 

By  Order  LII.  r.  2,  1883,  an  application  to  remit  an 
award  must  be  made  by  motion,  not  by  rule  nisi.  And  by 
Order  LII.  r.  4,  1883,  the  notice  of  motion  must  state  in 
general  terms  the  ground  of  the  application.  And  where 


(y]  Caswell  v.  Grocutt,  31  L.  J. 
Ex.  361. 

(z)  Cross  v.  Cross,  13  C.  B.  N.  S. 
253. 


(a)  31  L.  J.  Ex.  361. 

(b)  Mordue  v.  Palmer,  L.  E.  6 
Chan.  22. 

(c)  Stafford  v.  Stafford,  25  L.  T. 
572. 
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any  such  motion  is  founded  on  evidence  by  affidavit,  a  copy      PAET  II. 
of  any  affidavit  intended  to  be  used  shall  be  served  with  the  • x-  •    • 


notice  of  motion. 

The  motion  in  the  case  of  a  report  on  a  reference  under 
section  13  of  the  Arbitration  Act,  1889  (rf),  to  inquire  and 
report  is  a  four  days  notice  of  motion  in  a  cause  or  matter, 
the  further  consideration  of  which  has  been  adjourned  (e),  and 
an  eight  days  notice  when  it  has  not  (/). 

After  the  arbitrator  has  amended  his  award,  a  fresh  appli-  Court  can 
cation  may  be  made  to  set  it  aside,  and  if  it  be  defective  a  ™^j  J^an 
second  time,  it  will  be  again  avoided  (g).     It  was  considered  °nce- 
doubtful  whether  the  clause,  as  usually  drawn  in  agreements 
of  reference,  gave  the  court  the  power  to  refer  it  back  to  the 
arbitrator  more  than  once  (h).     But  as  the  Arbitration  Act, 
1889  (f/),  s.  10,  now  empowers  the  courts  to  refer  back  "from 
time  to  time,"  that  question  has  become  unimportant. 

Sometimes  the  clause  is  drawn  up  in  agreements  of  refer-  Clause  to 
ences,  empowering  the  court  to  refer  the  case  back  to  the  gameor^ 
same  arbitrator,  "  or  to  such  other  person  as  the  court  should  different 

j/i  •    i    f>L  55  arbitrator, 

think  fit. 

This  seems  an  improvement  on  the  clause  as  originally 
given  above.  For  there  may  be  many  cases  most  fit  to  be 
determined  by  arbitration,  in  which  there  may  be  serious 
objections  to  having  recourse  again  to  the  same  arbitrator 
who  has  once  miscarried;  and  in  which,  if  the  court  had 
authority  to  send  the  parties  summarily  before  a  different 
arbitrator,  the  ends  of  justice  would  bo  best  attained,  and 
with  the  least  expense  and  delay  (/) . 

A  submission  to  several  arbitrators  contained  a  power  to 
remit  the  award,  followed  by  a  clause  that  in  the  event  of  the 
death  of  one  of  the  arbitrators  before  the  award,  the  parties, 
or  in  case  of  the  parties  not  agreeing,  the  court,  should  have 
power  to  appoint  a  new  arbitrator :  after  an  award  made,  one 
arbitrator  died.  The  court  remitted  the  matters  back  to  the 
survivors  and  to  the  new  arbitrator  to  be  appointed  pursuant 
to  the  reference  (7r) . 

d]  52  &  53  Viet.  c.  49.  (A)  Nickalls  v.  Warren,  6  Q.  B. 

e)  Order  XXXVI.  r.  54.  G15. 

'/)  Order  XXXVI.  r.  55.  (»)  Webber  v.  Loe,  1  D.  &  L. 

</)  Nickalls  v.  Warren,  6  Q.  B.  584 ;  Porch  v.  Hopkins,  1  D.  &  L. 
615;  Howett  v.  Clements,  1  C.  B.  881. 

128.  (&)  Lord  v.  Hawkins,  2  H.  & 

N.  55. 
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The  fact  that  a  court  of  common  law  had  a  power  of 
remitting  the  award  for  reconsideration,  had  weight  with  the 
Court  of  Chancery  when  called  upon  to  interfere  with  an 
award  (/). 

Where  an  award  was  held  uncertain,  because  the  arbitrator 
had  irregularly  received  a  claim  made  by  one  party  in  the 
absence  of  the  other,  Romilly,  M.  R.,  refused  to  refer  the 
matters  back  to  him,  on  the  ground  that  the  arbitrator, 
though  perfectly  honest,  could  hardly  help  being  tempted  to 
act  so  as  to  show  that  the  objection  was  useless  (m). 

Under  R.  S.  C.  Ord.  LIX.  r.  3,  on  an  appeal  against  an 
award  on  a  compulsory  reference  to  arbitration,  the  Divisional 
Court  "  may  remit  all  or  any  part  of  the  matter  in  dispute  to 
the  arbitrator  or  referee,  or  make  any  order  with  respect  to 
the  award  or  certificate  on  all  or  any  matters  in  dispute  that 
may  be  just." 


PAET  II. 
CH.  x.  s.  2. 

Arbitrator's 
powers  re- 
vived by 
reference 
back. 

Arbitrator 
bas  same 
power  over 
costs  of 
second  refer- 
ence as  over 
first. 


SECTION  II. 

DUTY  OF  ARBITRATOR  WHEN  AWARD  REFERRED  BACK. 

When  the  matters  submitted,  or  any  of  them,  are  referred 
back  by  the  court  to  the  arbitrator,  all  his  original  powers,  so 
far  as  they  are  not  affected  by  the  order  referring  the  award 
back,  seem  to  be  revived  («). 

If  by  the  original  submission  the  costs  of  the  reference 
and  award  be  in  his  discretion,  and  nothing  be  said  about 
costs  in  the  order  referring  back  the  award,  the  arbitrator 
has  power  over  the  costs  of  the  second  reference  and  award, 
and  will,  it  is  conceived,  be  bound  to  exercise  it  just  as  much 
as  on  the  original  reference  (0).  The  costs  of  the  motion  to 
refer  back  may  be  left  by  the  court  for  the  arbitrator  to 
decide  (p). 


(1}  The  Londonderry,  &c.  Rail. 
Co.  v.  Leishman,  12  Beav.  423. 

(m)  Tidswell,  In  re,  33  Beav. 
213.  See  Mordue  v.  Palmer,  L .  E . 
6  Chanc.  22, 


(«)  M'Eae  v.  M'Lean,  2  E.  &  B. 
946. 

(o)  Ibid. 

( p)  Pearson  v.  Overell,  12  W.  E, 
709. 


DUTY  OF  ARBITRATOR  489 

The  Arbitration  Act,  1889  (?),  s.  10  (2),  however,  affects      PA*T  IL 
the  duration  of  his  authority,  for  it  says,  "  when  an  award  is 


remitted,  the  arbitrators  or  umpire  shall,  unless  the  order 
otherwise   directs,  make   their   award  within  three  months  tration  Act, 
after  the  date  of  the  order."     The  time,  however,  may  pro-  reference 
bably  be   enlarged  by  the  parties  or  by  the   court  under  tack< 
section  9  of  the  same  act. 

It  is  the  duty  of  the  arbitrator  to  hear  additional  evidence  Duty  of 
on  the  points  remitted  to  his  consideration,  if  they  be  such  h^evtdenc 
as  require  evidence ;  if  all  matters  be  sent  back  he  must  hear 
evidence,  if  tendered,  on  all,  and  not  merely  on  the  point  on 
which  the  award  is  deficient  (r). 

The  award  made  on  a  submission  which  empowered  the  Party  not 
court  to  remit  the  matters  referred  back  to  the  arbitrator,  deuce^6™ 
appearing  to  the  attorneys  of  both  parties  to  be  inconsistent 
on  its  face,  it  was  verbally  agreed,  that  the  award  should  be 
considered  not  to  have  been  delivered,  and  that  the  arbitrator 
should  amend  it.  Subsequently  to  this  the  defendant's 
attorney  obtained  a  judge's  order  to  remit  the  matters  referred 
to  the  consideration  of  the  arbitrator.  The  latter  amended 
his  award  without  giving  notice  to  either  party  of  his  inten- 
tion to  do  so,  and  without  hearing  any  fresh  evidence  or 
arguments.  It  was  contended  that  the  reference  back  by  the 
judge's  order  opened  the  whole  case  again,  but  as  the  party 
objecting  to  the  award  had  never  intimated  to  the  arbitrator 
his  wish  to  offer  fresh  evidence,  and  did  not  even  seem  to 
have  such  a  wish,  the  court  held  that  there  was  no  ground 
for  impeaching  the  award  («) . 

When  the  court,  being  empowered   so  to  do,  remit  the  Award  sent 
award  for  a  specific  purpose,  as,  for  instance,  the  amendment  specificpur- 
of  a  clerical  error  or  technical  defect  in  form,  in  regard  to  P°se- 
which  the  arbitrator  needs  no  assistance  from  either  party, 
he  is  not  bound  to  give  either  party  notice  to  attend  before 
him  on  his  reconsidering  and  amending  his  award. 

Thus,  where  it  was  objected  to  the  award  that  the  arbitrator 
had  described  one  of  the  parties  by  a  wrong  Christian  name, 
the  court  ordered  that  the  award  should  be  referred  back  to 
the  arbitrator  to  "  reconsider  and  amend  the  same  if  he 

(?)  52  &  53  Viet.  c.  49.  (s)  Bakor  v.  Hunter,  16  L.  J. 

(r)  Nickalls  v.  Warren,  5  Q.  B.      Ex.  203.  S.  C.  16  M,  &  W.  672, 
615, 
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should  think  fit."  The  court  held  the  arbitrator  justified  in 
•  making  the  amendment  without  any  communication  with  the 
parties.  He  was  also  held  warranted  in  amending  other 
errors  in  the  award  than  those  which  formed  the  ground  of 
motion.  In  the  original  award  he  had  decided  the  cause 
simply  by  directing  a  verdict  to  be  entered  for  the  defendant, 
which  he  had  no  authority  to  order  ;  in  the  amended  award, 
he  directed  the  insertion  of  a  clause  stating  that  the  defendant 
was  not  guilty  of  the  grievances  therein  laid  to  his  charge,  or 
any  or  either  of  them,  or  any  part  thereof.  A  motion  was 
again  made  to  set  aside  the  award,  on  the  ground  that  the 
action  was  improperly  decided  by  the  unauthorised  direction 
respecting  the  entry  of  a  verdict ;  but  the  court  held  that 
the  objection  as  to  the  faulty  mode  of  deciding  the  cause  was 
raised  too  late,  not  being  raised  when  the  award  was  first 
objected  to,  and  that  at  all  events  it  was  cured  by  the  amend- 
ment which  determined  the  issue,  and  left  the  direction  as  to 
the  verdict  simply  useless  (f). 

Where  the  arbitrator  had  omitted  to  decide  on  the  issue 
raised  on  the  count  for  the  account  stated,  and  the  cause  was 
referred  back  to  him  to  set  his  award  right,  the  court  held 
the  arbitrator  justified  in  amending  the  error  without  re- 
hearing the  parties  (u). 

On  the  reference  back  of  a  poor  law  appeal,  the  order 
directed  that  the  matters  of  the  said  appeal  be  referred  back 
to  the  arbitrator,  on  the  ground  that  he  had  not  ascertained 
the  amount  of  the  costs  to  be  paid  by  the  appellant.  The 
arbitrator  refused  to  hear  evidence  on  the  general  merits  of 
the  appeal,  though  discovered  since  the  first  award,  and  made 
a  fresh  award  identical  in  all  respects  with  the  first,  except 
that  he  inserted  the  amount  of  the  costs.  The  court  said  that 
he  had  acted  properly  (a1). 

After  awarding  that  a  miller  was  entitled  to  maintain  his 
weir  of  the  depth  of  fourteen  inches,  the  arbitrator  directed 
that,  for  the  purpose  of  defining  the  limit  of  the  depth,  the 
miller  should  put  up  such  durable  marks  as  A.  should  direct. 
The  award  was  remitted  back  for  the  arbitrator  to  reconsider 
his  direction  as  to  A.  It  was  held  that  the  arbitrator  was 


(t)  Howett  v.  Clements,  1  0.  B.      754 


128. 


(M)  Bird  v.  Penrice,  6  M.  &  W.      787. 


(cc)  Huntley,  In  re,  1  E.  &  B. 
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not  bound  to  hear  the  parties  either  upon  the  matter  referred      PAET  n- 

CH.  X    S     2 

back  or  upon  the  question  as  to  the  costs  of  the  reference  and  — - — ' 
award  (//) . 

Where  the  first  award  gave  a  direction  not  sufficiently  final  Referee  to 

,    .  , ,  ,        „        ,  .         , ,  ,      .     .  amend  defec- 

or  certain  as  to  paying  tne  costs  01  making  the  submission  a  tive  direction 

rule  of  court,  the  arbitrator,  without  notice  to  or  hearing  the  as  *°  costSi 
parties,  made  a   supplemental  award,  directing  one  of  the 
parties  to  pay  them.     The  court  held  that  his  conduct  was 
correct,  and  that  it  was  not  necessary  for  him  to  give  any 
notice  to  the  parties  (z). 

Whether  the  reference  back  be  general  or  limited  to  some  Mode  of 
one  or  more  matters,  the  second  award  had  better  embrace  second  award, 
every  matter  originally  referred,  either  by  confirming  the  first 
award  in  terms  as  to  matters  not  referred  back,  or  what  seems 
better,  by  re-copying  the  first  award  as  to  such  matters  on 
which  the  arbitrator  cannot  alter  his  decision  into  the  second 
award :  for  it  has  been  held  in  one  case,  that  the  first  award 
becomes  inoperative  by  the  rule  remitting  matters  back,  at 
least  so  far  as  concerns  the  costs  of  the  reference  and  award ; 
and  as  the  discretion  of  the  arbitrator  over  the  costs  of  the 
reference  is  said  to  be  a  single  power,  and  to  be  exercised  at 
the  close  of  the  reference,  it  would  seem  that  though  one 
special  matter  only  was  sent  back  to  be  amended,  the  arbi- 
trator might  review  his  decision  as  to  the  costs  of  the  original 
reference  (a) . 

Where  the  award  is  sent  back  to  cure  a  misnomer  of  one  of 
the  parties,  it  is  sufficient,  if  the  arbitrator  make  a  certificate 
that  the  award  ought  to  be  amended  by  substituting  the  right 
name  for  the  wrong,  and  that  the  award  should  be  read  as  if 
the  right  name  had  been  originally  inserted  (b) . 

(//)  Johnson  v.  Latham,  20  L.  J.  Q.  B.  236 ;  M'Eae  v.  M'Lean,  2 

Q.  B.  236.  E.  &  B.  946. 

(z)  Morris  v.  Morris,  6  E.  &  B.  (6)  Howett  v.  Clements,  1  C.  B. 

383,  S.  C.  25  L.  J.  Q.  B.  261.  128;  Davies  v.  Pratt,  16  C.  B. 

(a)  Johnson  v.  Latham,  20  L.  J.  586,  S.  C.  25  L.  J.  C.  P.  71. 
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PABT  II. 

CH.  XI. 

Scope  and 
contents  of 
the  eleventh 
chapter. 


THE  preceding  chapters  of  this  part  having  been  devoted  to  a 
full  exposition  of  the  arbitrator's  power  and  duty  in  deciding 
as  judge  between  the  parties,  this,  the  concluding  chapter,  is 
dedicated  to  a  consideration  of  his  personal  interests. 

Section  one  treats  of  the  remuneration  to  which  he  is  en- 
titled for  his  services,  and  the  means  at  his  disposal  for 
insuring  payment. 

The  second  section  points  out  his  liability  at  law  for  extor- 
tionate demands,  for  corruption,  or  improper  directions  in  his 
award,  and  his  duty  in  respect  of  money  or  chattels  deposited 
in  his  hands  to  abide  the  event  of  his  decision. 

His  liability  in  equity  to  costs  for  misconduct  forms  the 
subject  of  the  third  section. 

The  fourth  remarks  on  his  position,  when  called  as  a 
witness;  and  after  discussing  the  propriety  of  his  making 
out  of  court  voluntary  statements  or  affidavits  respecting  his 
award  at  the  request  of  a  party,  winds  up  the  whole  with 
noting  the  distinction  in  this  respect,  which  the  etiquette  of 
the  bar  often  makes  between  a  lay  and  a  legal  arbitrator. 


PAET  II. 
CH.  xi.  s.  1. 


SECTION  I. 

OF  THE  ARBITRATOR'S  RIGHT  TO  REMUNERATION. 

Though  the  cases  are  not  quite  agreed  on  the  subject,  it 
seems  the  better  opinion  that  the  appointment  of  an  arbi- 
trator, on  a  reference  by  consent,  is  not  of  such  a  nature  as 
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to  raise  an  implied  promise  to  pay  him  a  reasonable  compen- 
sation for  his  services  (a) . 

His  remuneration,  it  is  said,  like  that  of  a  physician  or 
barrister,  is  to  be  left  to  the  option  of  his  employers,  and 
cannot  be  enforced  by  action  (b). 

It  has  been  recently  stated  that  in  mercantile  references, 
there  is  often  an  implied  promise  to  pay  the  arbitrator  ;  and 
an  action  may  be  brought  on  it,  even  when  the  award  is 
taken  up  by  neither  party  (c). 

Where  there  is  an  express  promise  to  pay,  he  may  main- 
tain an  action  (c),  for  the  taking  upon  himself  the  burthen  of 
the  reference  is  quite  a  sufficient  consideration  (d). 

A  clause  in  a  submission  that  the  costs  of  the  reference  and 
award,  including  a  reasonable  compensation  to  the  arbitrators, 
shall  be  in  their  discretion,  is  evidence  of  a  joint  promise  to 
pay  them  for  their  trouble ;  but  they  could  not  sue  on  the 
submission  itself,  as  they  were  not  parties  to  it  (e). 

According  to  Eyre,  C.  J.,  the  court  would  give  the  arbi- 
trator a  remedy  for  his  fees  by  attachment  against  the  party 
or  parties  whom  the  award  directs  to  pay  them,  on  the  ground 
that  the  party  who  is  bound  by  the  rule  of  court  to  obey  the 
award,  is  consequently  bound  to  pay  the  costs  of  the  award 
pursuant  to  its  directions  (/). 

In  a  more  recent  instance,  however,  where  an  award  was 
taken  up  by  one  party,  and  all  the  costs  paid  to  two  out  of 
the  three  arbitrators,  the  court  refused  to  grant  the  third 
arbitrator  a  rule,  calling  on  the  parties  to  pay  him  such  sum 
as  should  be  found  on  taxation  due  as  a  compensation  for 
his  services.  It  was  urged  that  the  arbitrator  became  a 
party  to  the  rule  of  court,  which,  taken  with  the  award, 
amounted  to  an  express  promise  by  the  party  to  pay  the  costs 
of  the  award.  But  it  was  answered  that  the  whole  costs  had 
been  paid  pursuant  to  the  award,  and  that  the  remedy,  if 
any,  of  the  third  arbitrator,  was  against  the  other  two,  who 
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(a)  Virany  v.  Warne,  4  Esp.  46. 
See  Swinford  v.  Burn,  Go\v.  N.  P. 
5,  contra ;  Burroughos  v,  Clarke, 
1  Dowl.  48  ;  In  re  Coombs,  4  Ex. 
839. 

(b)  Veitcli  v.  Eussell,  3  Q.  B. 
928. 

(c)  Crampton  v.  Eidloy,  20  Q. 
B.  D.  48 ;  Willis  r.  Wakeley,   7 


T.  L.  E.  604. 

(d)  Hoggins  v.  Gordon,  3  Q.  B. 
466;     Hal-dress    v.   Prowd,   Sty. 
465. 

(e)  Bates  v.  TWnley,  2  Exch. 
152. 

(/)  Ilicks  v.  Eichardson,  1  B. 
&  P.  93. 
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had  received  the  amount.  In  refusing  the  rule,  Taunton,  J., 
expressed  his  disapprobation  of  the  opinion  above  cited  of 
Eyre,  C.J.for). 

There  does  not  seem  to  be  any  recorded  instance  of  an 
attachment  being  granted  to  enforce  an  arbitrator's  claim. 

And  the  courts  have  refused  to  grant  a  rule  calling  upon  a 
party  to  pay  the  sum  •which  the  arbitrators  had  awarded  as 
due  in  respect  of  their  costs,  and  directed  to  be  paid  by  the 
parties  to  a  stranger,  Jervis,  C.  J.,  saying  that  the  arbitrators 
cannot  have  judgment  for  their  costs  (h). 

It  is  usual,  therefore,  for  an  arbitrator  to  settle  for  himself 
what  he  considers  a  proper  remuneration  for  his  trouble.  He 
ought  not  in  general,  as  we  have  before  observed,  to  state  the 
sum  in  the  award  («')  ;  but  on  giving  notice  to  the  parties  that 
the  award  is  ready  for  delivery,  it  is  advisable  to  notify  also 
to  them  the  amount  of  his  charges,  in  order  that  the  party 
who  comes  to  take  up  the  award  may  be  prepared  to  pay 
them.  The  arbitrator  has  a  lien  for  his  reasonable  costs  on 
the  award  and  submission,  and  on  any  memoranda  or  valua- 
tion obtained  by  himself  from  other  persons  for  his  own 
guidance,  but  not  on  documents  put  in  evidence  before  him 
by  the  parties  (£).  As  the  retention  of  the  award  is  the 
only  security  on  which  practically  he  can  rely  for  the 
satisfaction  of  his  claim,  the  practice  commonly  prevails  not 
to  deliver  the  award  up  to  the  party  demanding  it,  until  he 
have  paid  the  arbitrator's  charges.  This  mode  of  securing 
payment  has  been  sanctioned  by  judicial  approbation,  even 
where  the  party  who  takes  up  the  award  is  not  by  the 
terms  of  its  provisions  to  be  the  party  ultimately  liable  to 
them ;  since  the  party  paying  in  the  first  instance  may  re- 
dress himself  by  attachment,  and  recover  from  his  opponent 
all  the  costs  of  the  award  that  its  directions  impose  upon  the 
latter  (t). 

It  is  reasonable  in  many  cases  for  a  lay  arbitrator  to  employ 
a  solicitor  or  counsel  to  draw  up  the  award,  and  to  charge 


(</)  Burroughes  v.  Clarke,  1 
Dowl.  48. 

(h)  Laing  v.  Todd,  13  C.  B.  276. 

(r)  See  P.  II.  ch.  7,  s.  1,  d.  3, 
p.  385,  as  to  awarding  costs  of 
award. 


(Te)  In  re  Coombs,  4  Ex.  839 ; 
Ponsford  v.  Swaine,  J.  &  Han. 
433. 

(/)  Hicks  v.  Richardson,  1  B. 
&  P.  93;  Stokes  v.  Lewis,  2 
Smith,  12 ;  Smith  v.  Troup,  7  C. 
B.  757. 
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the  expenses  as  costs  of  the  award  (m).     But  the  court  will      PAETH. 
not  allow  such  expenses  where  the  charges  for  his  own  fees   — '. — ' 


are  very  high  («). 

It  must  here  be  noticed  that,  by  the  Arbitration  Act,  1889,  Arbitrator 
s.  15,  in  all  cases  of  reference  under  an  order  of  the  court  or 


a  judge  in  any  cause  or  matter,  the  official  or  special  referee  *ration  Act, 
or  arbitrator  shall  be  deemed  to  be  an  officer  of  the  court, 
and  "  the  remuneration  to  be  paid  to  any  special  referee  or 
arbitrator  to  whom  the  matter  is  referred  under  order  of 
the  court  or  a  judge  shall  be  determined  by  the  court  or  a 
judge." 

An  arbitrator  or  umpire  appointed  under  the  Lands  Clauses  Fees  on  award 
Consolidation  Act,   1845,   is  not  bound  to  deliver  up  the  SJdLolns 
award  to  the  promoters,  until  his   reasonable   charges   are  Consolidation 
paid,  and  cannot  be  compelled  to  do  so  by  mandamus,  for 
he  has  a  lien  on  the  award  for  the  amount  (o)  .     Though  the 
point  has  not  been  decided,  it  is  apprehended  that  his  lien  is 
the  same  in  cases  where  the  claimant  is,  under  section  34  of 
the  act,  liable  to  half  the  costs. 


SECTION  II. 

OF  THE  LIABILITY  OF  THE  ARBITRATOR  AT  LAW. 

i.  Liability  in  respect  of  fees."] — The  courts,  till  of  late  years, 
seem  to  have  assumed  that  the  amount  charged  for  fees  by    ca'  "• B-  2- 
the  arbitrator  might  be   summarily  reviewed  by  them  as  Arbitrator 
against  the  arbitrator.     As  between  party  and  party  it  is  to  extort 
clear  that  the  arbitrator's  charges  will  be  taxed  on  application  excesslve  feo' 
to  the  court,  and,  if  excessive,  reduced  (p) ;   but  it  seems  to 
have  been  taken  for  granted  that  the  arbitrator  could  be 
compelled  to  deliver  up  the  award  on  payment  of  the  reduced 

(TO)  Threlfall  v.  Fanshawe,  19  (p)  Brazier  v.  Bryant,  2  Dowl. 

L.  J.  Q.  B.  334.  GOO ;    Westwood,  &c.  v.  Cape  of 

(»)  Galloway  v.  Keyworth,  15  Good  Hope,  2  Times  L.  R.  667. 

C.  B.  229.  See  ante,  P.  II.  ch.  7,  s.  1,  dd.  1,3, 

(o)  The    Queen  v.   The  South  pp.  375,  385. 
Devon  Rail.  Co.,  15  Q.  B.  10-13. 
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PAET  II. 
CH.  xi.  s.  2. 


Whether 
liable  in 
action  for 
withholding 
award. 
Not  liable  to 
attachment. 


No  attach- 
ment against 
arbitrator 
refusing  to 
refund  excess. 


Court  no 
jurisdiction 
over  arbi- 
trator. 


amount.  In  one  case,  where  the  arbitrator's  claim  was 
alleged  to  be  exorbitant,  it  was  held  that  the  award  was  not 
to  be  considered  published  until  the  arbitrator's  charges  had 
been  taxed  by  the  officer  of  the  court,  on  the  ground  that  it 
could  not  be  considered  to  be  ready,  when  it  was  only  to  be 
had  on  submitting  to  a  wrongful  demand  (q).  This  ruling 
assumes  that  after  taxation  the  arbitrator  could  be  forced  to 
deliver  the  award  up  on  tender  of  the  sum  found  reasonable 
by  the  master.  It  is  true  that  the  decision  as  to  the  time  of 
publication  has  been  overruled,  but  not  on  the  ground  of  any 
mistake  in  the  power  of  the  court  over  an  arbitrator  (>•) . 

How  far  the  arbitrator  is  liable  to  an  action  for  wrongfully 
withholding  the  award,  if  he  refuse  to  deliver  it  up  except  on 
payment  of  an  extortionate  fee,  does  not  seem  to  have  been 
decided  in  any  case ;  but  it  is  now  clear  that  the  courts  have 
no  power  to  issue  an  attachment  against  him  on  the  ground 
of  such  refusal  (s)  ;  unless,  perhaps,  where  he  is  now  deemed 
to  be  an  officer  of  the  court  under  the  Arbitration  Act,  1889  (f), 
a.  15. 

On  one  occasion,  indeed,  the  court  granted  a  rule  nisi, 
calling  on  an  arbitrator  to  refund  the  difference  between  the 
sum  he  obtained  from  the  party  before  he  delivered  up  the 
award,  and  the  amount  of  fees  allowed  to  be  proper  on  taxa- 
tion ;  and  though  they  refused  to  make  the  rule  absolute,  it 
was  not  on  any  ground  of  want  of  jurisdiction,  but  on  the 
ground  of  the  lapse  of  time,  and  the  death  of  the  attorney 
who  could  have  explained  the  circumstances  («). 

But  it  has  been  determined  in  later  cases,  that  there  is  no 
summary  jurisdiction  in  the  courts  over  an  arbitrator.  And 
where  an  arbitrator  refused  to  deliver  the  award  up,  except 
on  the  payment  of  an  exorbitant  fee,  and  thus  compelled  the 
party  to  pay  it,  as  he  did  under  protest,  the  court,  on  the 
ground  of  want  of  jurisdiction  over  the  arbitrator,  refused  an 
application  for  an  attachment  to  force  him  to  refund  the 
amount  found  on  taxation  to  be  an  excess  (x). 


(q)  Musselbrook  v.  Dunkin,  9 
Bing.  605. 

(r)  Macarthur  v.  Campbell,  5  B. 
&  Ad.  518 ;  Brooke  r.  Mitchell,  6 
M.  &  W.  473 ;  Moore  v.  Darley, 
1  C.  B.  445 ;  Brazier  v.  Bryant,  2 
Dowl.  660. 


(s)  Dossett  v.  Gingell,  2  M.  & 
G.  870,  note  872. 

(t)  52  &  53  Yict.  c.  49. 

(w)  Brazier  v.  Bryant,  2  Dowl. 
757,  S.  C.  3  M.  &  Sc.  844. 

(»)  Dossett  v.  Gingell,  2  M.  & 
G.  870. 
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The  court  has  no  authority  to  compel  the  arbitrator  to      PABTII. 

cir    "VT    s    2 

submit  his  charge  to  taxation  by  the  master,  but  if  he  consent,  — - — ' 


will  sometimes  order  that  course  to  be  adopted  (y)  . 

If  the  arbitrator  refuse  to  deliver  up  the  award  until  an  Excess  re- 
exorbitant  charge  be  paid,  the  party  paying  it  to  get  the  action  for 
award  may  recover  the  excess  beyond  what  is  a  reasonable  monev  h.ad 

*  .  .      w  and  received. 

fee  to  the  arbitrator,  in  an  action  against  him  for  money  had 
and  received  (z). 

In  a  case  where  the  award  was  set  aside  for  a  gross  mistake 
of  the  arbitrator,  a  suggestion  was  thrown  out  by  Tindal,  C.  J., 
whether,  as  the  consideration  seemed  to  have  failed  for  which 
the  money  expended  in  taking  up  the  award  was  paid,  the 
amount  could  be  recovered  from  the  arbitrator.  He,  however, 
expressly  guarded  himself  against  being  supposed  to  give  an 
opinion  on  the  point  (a). 

IT.  Liability  for  misconduct  or  in  respect  of  the  awardJ]  —  By  the  Removal  by 
Arbitration  Act,  1889,  s.  11,  "where  an  arbitrator  or  umpire  Arbitration  : 
has  misconducted  himself,  the  court  may  remove  him."     It  Act,  1889. 
should  be  observed  that  this  power  is  given  to  the  court  alone 
and  not  to  the  court  or  a  judge.    It  does  not  seem,  therefore,  to 
be  one  of  the  powers  that  has  been  transferred  to  the  master  in 
Ord.  LIY.  r.  12a,  made  in  pursuance  of  section  21  of  the  act. 

An  action  will  not  lie  against  an  arbitrator  for  want  of  No  action  for 
skill,  nor  for  negligence  in  making  his  award,  nor  for  the  like  * 


cause  against  an  architect  broker  or  average  adjuster  employed 
to  determine  matters  as  a  quasi  arbitrator  (6). 

Ordinarily  an  arbitrator  is  no  party  to  the  agreement  of  Arbitrator  not 
reference,  and  therefore  is  not  bound  to  award  at  all.     But  submission. 
where  he  is  a  party  to  the  agreement,  and  so  engages  to  de- 
termine the  matter,  he  may  be  liable  to  an  action  if  ho  refuses 
to  act(c). 

An   action,   it  is   said,  may  be  maintained  against  an  Whether 
arbitrator  for  making  a  corrupt  or  partial  award  (<().  liable  in 

(y}  In  re  Coombs,  4  Ex.  839.  C.  P.  57  ;  Thai-sis  Sulphur  Co.  v. 

(z)  Fernloy  v.  Branson,  20  L.  J.  Loftus,  L.  E.  8  C.  P.  1  ;  Pappa  v. 

<i.  U.  178;  Barnes  v.  Hayward,  1  Eoso,  L.  E.  7  C.  P.  525;  Steven- 

II.  &  N.  742  ;    Barnes  v.  Braith-  son  v.  Watson,  4  C.  P.  D.  148. 

waito,  2  H.  &  N.  569  ;  Dossott  r.  (c)  Pappa  v.  Eoso,  L.  E.  7  C.  P. 

Gingoll,  2  M.  &  G.  870,  note  872.  525. 

(a)  Hall  v.  Hinds,  In  re,  2  M.  (»/)  "Wills  v.  Maccannick,  2Wils. 

&  G.  847.    See  In  ro  Coombs,  4  148  ;  Pappa  v.  Eoso,  L.  E.  7  C.  P. 

Ex.  839.  525  ;  Stevenson  v.  Watson,  4  C. 

(6)  Turner  v.  Gouldon,  L,  E.  9  P.  D.  148. 

B,  K  K 
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PERSONAL  INTERESTS  OF  THE  ARBITRATOR. 


PAST  II. 
en.  xi.  s.  2. 


Mandamus  to 
arbitrators  to 
appoint  um- 
pire and  to 
assess  costs. 


Misconduct  of 
arbitrator  a 
misdemeanour 
under  the 
Lands  and 
Hallways 
Clauses  Acts, 
&c. 


Arbitrator 
directing 
trespass  liable 
to  action. 


Liability  for 
appointing-  a 


On  a  motion  to  set  aside  an  award  in  the  time  of  Holt,  C.  J., 
the  Court  of  Queen's  Bench,  though  in  opposition  to  that 
learned  judge's  opinion,  who  stated  it  to  be  contrary  to  all 
practice,  ordered  some  arbitrators,  who  were  accused  of  mis- 
management and  refusing  to  hear  the  defendant's  case,  to 
attend  and  be  examined,  saying  that  they  deserved  to  be 
punished.  The  examination  was  made  in  court  by  affidavit 
as  to  all  their  proceedings,  and  it  is  stated  great  mismanage- 
ment appeared.  It  is  not,  however,  reported  whether  any- 
thing was  done  to  them  in  consequence  (e) . 

Under  The  Companies  Clauses  Consolidation  Act,  1845  (/), 
if  two  arbitrators  neglect  to  appoint  an  umpire,  they  may,  it 
is  said,  be  compelled  by  mandamus  to  do  so  (g) .  So  also  a 
mandamus  will  lie  to  compel  an  arbitrator  to  assess  costs  on 
a  reference  under  The  Lands  Clauses  Consolidation  Act, 
1845  (A). 

If  an  arbitrator  or  umpire,  after  making  and  subscribing 
the  declaration  required  by  The  Lands  Clauses  Consolidation 
Act,  1845  (?'),  The  Eailways  Clauses  Consolidation  Act, 
1845  (£),  and  The  Metropolitan  Sewers  Act,  1848  (/),  that 
he  will  faithfully  and  honestly,  and  to  the  best  of  his  skill 
and  ability,  hear  and  determine  the  matters  referred  to  him, 
"  shall  wilfully  act  contrary  thereto,  he  shall  be  guilty  of  a 
misdemeanour." 

Although  there  be  no  misconduct,  an  arbitrator  may,  it 
seems,  sometimes  render  himself  liable  by  the  directions  of 
his  award.  Thus,  on  the  reference  of  an  action  by  a  land- 
lord against  a  stranger  for  an  injury  to  his  reversion,  the 
arbitrator,  it  is  said,  will  be  guilty  of  a  trespass  if,  when  the 
tenant  is  no  party  to  the  submission,  he,  without  the  latter 's 
consent,  order  anything  to  be  done  to  the  demised  premises, 
and  the  party  ordered  carry  out  the  directions  of  the 
award  (ni). 

If  the  arbitrator  appoint  a  person  as  receiver  to  receive 


(e)  Morris  v.  Eeynolds,   2  Ld. 
Eaym.  857. 

(f)  8  &  9  Viet.  c.  16. 

(</)  Lord  v.  Copper  Miners'  Co., 
1  Kay  &  John,  90,  S.  C.  24  L.  J. 
Ch.  145. 

(A)  8  &  9  Viet.  c.  18;  The  Queen 
v.  Biram,  17  Q.  B.  969. 


(0  8  &9Vict.c.  18,  s.  33.  See 
the  Appendix  of  Statutes. 

(k)  8  &  9  Viet.  c.  20,  s.  134. 
See  the  Appendix  of  Statutes. 

(?)  11  &  12  Viet.  c.  112,  s.  75. 
See  the  Appendix  of  Statutes. 

(TO)  Ana-us  v.  Bedford,  1 1  M.  & 
W.  69,  S.  C.  2  Dowl.  N.  S.  735. 
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the  debts  due  to  a  firm  respecting  whose  interests  he  is      PAST  II. 

empowered  to  award,  it  is  possible  that  the  arbitrator  may  ' "',  '.  ' . 

incur  a  liability  in  case  the  receiver  so  appointed  becomes 
insolvent  («). 

in.  Liability  of  the  arbitrator  when  a  stakeholder."] — It  is  Liability  of 
not  uncommon  for  a  sum  of  money  or  a  chattel  in  dispute  to  holding 
be  deposited  in  the  arbitrator's  hands  to  abide  the  event  of  ch-attel  to 

x  ...  abide  the 

the  award.     After  depositing  it,  a  party  cannot  divest  it  out  award, 
of  the  arbitrator's  custody,  since  the  latter,  being  a  stake- 
holder, has   an   authority,  coupled  with  an  interest,  which 
cannot  be  revoked,  and  he  is  perfectly  justified  in  detaining 
it  until  he  has  decided  the  question  of  title.     Each  party 
making  claims  before  him  has  an  interest  in  the  fund  or 
chattel  dependent  on  the  contingency  of  the  award  being 
wholly  or  partially  made  in  his  favour,  and  if  the  party  Bankruptcy 
depositing  it  afterwards  become  bankrupt,  such  contingent 
interest  is  all  that  passes  to  his  assignees  (o) . 

On  a  fiat  issuing  after  a  deposit  of  money,  nice  questions  Interpleader 
often  arise  respecting  the  conflicting  rights  of  the  assignees  " 

and  of  the  party  to  whom  the  award  decrees  it ;  therefore,  if 
the  arbitrator  have  not  paid  the  sum  over,  when  adverse 
claims  are  made  upon  him,  he  should  in  prudence,  for  security's 
sake,  apply  to  the  court  under  the  Interpleader  Order  (p).  In 
one  instance,  under  the  old  Interpleader  Act  (<?),  the  court 
ordered  that  the  arbitrator,  who  had  made  his  award,  should, 
after  deducting  the  costs  to  which  he  had  been  put,  to  be 
taxed  by  the  master,  pay  the  residue  into  court,  and  thereon 
be  discharged,  the  costs  to  be  ultimately  paid  by  the 
claimant  who  should  be  unsuccessful  in  the  issue  directed 
to  be  tried  (;•). 

In  a  case  decided  on  the  old  bankrupt  law  before  the  2  &  3  Liability  for 
Yict.  c.  29,  when  the  title  of  the  assignees  had  relation  back 
to  the  act  of  bankruptcy,  it  was  held  that  they  had  no  right 
to  recover  from  an  arbitrator  a  sum  of  money  deposited  in  his 
hands  by  the  bankrupt  (after  a  secret  act  of  bankruptcy),  with 


(n)   Lingood  v.  Eado,   2  Atk. 


501. 


(»)  Taylor  v.  Marling,  2  M.  & 


G.  55 ;  Gunton  v.  Nurso,  5  Mooro,      G.  55. 
259. 

K  K  2 


p)  R.  S.  C.  1883,  Order  LVH. 

g)  1  &  2  W.  IV.  c.  58. 

r)  Tayler  v.  Marling,  2  M.  & 
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PAET  II.      the  consent  of  a  creditor  who  had  made  a  claim  on  it,  the 
— '. —    '  ..'  .  arbitrator  being  appointed  to  ascertain  the  amount  of  the 


claim  and  to  pay  that  amount  to  the  creditor:  it  being  proved 
that  the  arbitrator  had  kept  the  sum  distinct  from  his  own 
money,  and  after  ascertaining  the  amount  of  the  claim,  had 
paid  it  over  to  the  creditor  without  any  notice  of  the  act  of 
bankruptcy.  The  assignees  were  held  entitled  to  the  balance 
remaining  in  the  arbitrator's  hands  after  paying  the  debt, 
but  as  to  the  portion  paid  over,  the  arbitrator  was  looked 
upon  as  a  mere  channel  of  conveyance,  and  therefore  not 
liable  (s). 

To  whom  If,  on  the  trial  of  an  action  for  illegally  taking  or  detain- 

shouid  deliver  ^8  a  personal  chattel,  in  which  the  defendant  justifies  by 
chattel.  alleging  title  to  the  property,  a  verdict  be  taken  for  the 

plaintiff  with  damages  the  full  value  of  the  article,  subject  to 
a  reference  to  an  arbitrator,  who  is  to  decide  the  question  of 
ownership,  and  in  whose  hands  the  chattel  is  deposited  until 
the  award  is  made ;  and  it  is  agreed,  that  if  he  award  for 
the  plaintiff,  the  verdict  shall  stand  as  it  is,  but  if  for  the 
defendant,  that  then  a  verdict  shall  be  entered  for  the  latter; 
and  the  award  find  that  the  property  was  the  plaintiff's ;  the 
arbitrator,  if  the  submission  do  not  point  out  what  is  to  be 
done  with  the  deposit,  should  not  deliver  it  to  the  plaintiff  (for 
he  cannot  be  entitled  both  to  the  thing  itself  and  to  the  full 
compensation  in  damages  which  the  verdict  gives  him),  nor 
should  he  part  with  it  to  the  defendant,  until  the  verdict  for 
the  plaintiff  has  been  satisfied.  But  after  payment  of  the 
damages,  he  should  hand  it  over  to  the  defendant ;  for  the 
effect  of  the  verdict  in  law  is,  that  by  the  payment  the  plain- 
tiff's right  of  property  is  barred,  and  the  property  is  vested 
in  the  defendant  (#). 

If  the  defendant  have  relied  on  the  title  of  another,  a 
stranger  to  the  action,  who,  though  not  a  party  to  the  sub- 
mission, in  fact  assented  to  the  reference  and  the  deposit  of 
the  article,  the  stranger  has  no  right  whatever  to  demand  it 
from  the  arbitrator,  for  the  award  concludes  him  from  saying 
that  the  original  property  was  not  the  plaintiff's,  and  the 


(s)  Tope  v.  Hocking,  7  B.  &  C.      259 ;  Cooper  v.  Shepherd,  3  C.  B. 
101.  266;  Adams  v .  Broughton,  2  Stra. 

(0  Gunton  v.  Nurse,  5  Moore,      1078,  S.  C.  Andr.  18. 
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defendant,  the  party  who  is  liable  to  the  damages,  is  alone      PAET  II. 
justified  in  claiming  the  goods  (u). 


In  the  case  of  a  verdict  of  a  jury,  it  is  to  be  observed  that 
this  principle  of  law  applies  only  where  the  damages  are 
estimated  on  the  footing  of  the  full  value  of  the  thing  depo- 
sited (x) ;  it  is  presumed,  therefore,  that  a  like  distinction 
should  be  made  on  a  reference. 

If,  after  the  decision  is  made,  the  unsuccessful  party,  not-  Liability  of 
withstanding  the  award,  demand  the  property,  and  the  arbi-  actioiTfor  the 
trator  refuse  to  deliver  it  to  him,  such  refusal  is  perfectly  chattel, 
justifiable,  as  it  is  in  effect  saying,  "  I  cannot  deliver  it  to 
you,  because  I  have  awarded  that  it  does  not  belong  to  you;" 
and  it  does  not  amount  to  an  unlawful  conversion,  for  which 
an  action  can  be  sustained  (y). 


SECTION  III. 

OF  THE  LIABILITY  OF  THE  ARBITRATOR  IN  EQUITY. 

We  now  proceed  to  consider  how  far  the  arbitrator  may  be      PAST  II. 
made  liable  in  equity  as  a  defendant  on  an  action  brought  to    CH-  "• 8-  3- 


set  aside  the  award.  Arbitrator 

As  the  plaintiff  must  by  his  bill  under  the  old  law  have  dant  to  bill 


shown  some  claim  of  interest  in  the  defendants  in  the  subject 

of  the  suit  which  could  make  them  liable  to  the  plaintiff's  j^isjlit  geno- 

demands,  the  arbitrator,  if  he  were  made  a  party  to  a  bill  ral1/  demur. 

filed  to  impeach  the  award,  might  in  general  demur  to  the 

whole  bill,  as  well  to  discovery  as  to  relief  (z)  ;  but  not  if  the 

bill  charged  him  with  fraud  (ft). 

If  the  award  were  impeachable  for  mistake  or  misoalcula-  Bill  t<>  im- 
tion,  however  palpable,  the  bill,  to  have  it  rectified,  should  j^!  miatako. 

(«)  Gunton  v.  Nurso,  5  Mooro,          (z)  Steward  v.  E.  I.  Co.,  2  Vorn. 

259.  380. 

(a;)  Lacon  v.  Barnard,  Cro.  Car.          («)  Padloy  v.  Lincoln  Water- 

So  ;  Holmes  v.  Wilson,  10  A.  &  E.  works  Co.,  2  M'N.  &  G.  08,  qu;ili- 

511,  note.  tying  Steward  v.  E.  I.  Co.,  2  Vern. 

(>/)  Gunton  v.  Nurso,  5  Moore,  380. 
259. 
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PAET  II. 
CH.  xi.  a.  3. 

Striking  out 
arbitrator's 
name  as 
defendant. 


No  demurrer 
when  gross 
misconduct 
charged. 


Costs  may  be 
prayed 
against  cor- 
rupt arbi- 
trator. 


have  been  brought  only  against  the  party  in  whose  favour  the 
award  was  made,  and  not  against  the  arbitrator  (J). 

It  is  reported  that  in  one  instance,  where  an  arbitrator 
accepted  the  office  on  the  proviso  that  the  parties  would  enter 
into  a  rule  not  to  bring  a  bill  in  equity,  and  the  party  against 
whom  the  award  was  made  nevertheless  made  the  arbitrator 
a  defendant  to  a  bill  charging  corruption  and  partiality,  Lord 
Chancellor  King,  on  motion  by  the  arbitrator,  directed  that 
his  name  should  be  struck  out  from  being  a  party  to  the 
cause  (c). 

But  Y.-C.  Stuart,  in  a  later  case,  refused  to  give  any  effect 
to  a  clause  in  a  contract  precluding  the  parties  from  bringing 
any  action  or  suit  against  the  arbitrator,  where  the  charge 
against  him  was  for  fraudulently  refusing  to  give  his  certifi- 
cate ((/). 

In  some  cases,  however,  where  the  award  has  been  assailed 
on  the  ground  of  misconduct  in  the  arbitrators,  and  they  have 
been  made  parties  to  the  suit,  the  court  has  gone  so  far  as  to 
order  them  to  pay  the  costs  (e).  And  in  such  instances,  Lord 
Redesdale  considered  that  a  demurrer  to  the  bill  would  not 
have  been  allowed  (/). 

In  Lord  Lonsdak  v.  Littledak  (g),  a  demurrer  by  an  arbi- 
trator to  a  bill  of  this  nature  was  in  fact  overruled,  though 
not  expressly  upon  the  ground  of  the  propriety  of  making 
an  arbitrator  a  party,  but  because  the  bill  charged  certain 
specific  acts,  which  showed  combination  or  collusion  between 
him  and  one  of  the  parties,  and  made  him  the  agent  for  such 
party,  and  which  the  court  therefore  thought  required  an 
answer  (h] . 

When  it  was  intended  to  fix  arbitrators  with  the  payment 
of  costs  in  consequence  of  their  corrupt  or  fraudulent  be- 
haviour, it  was  said  that  the  bill  ought  specifically  to  have 
prayed  that  relief  against  them  (h).  No  decree  could  be  made 
against  them  for  anything  else  than  costs  (?'). 


(c)  Lingood  v.  Oroucher,  2  Atk. 
395,  per  Lord  Hardwicke,  C. 

(d)  Scott  v,  The  Liverpool  Cor- 
poration, 25  L.  J.  Chan.  227. 

(e)  "Ward  v.   Periam,   cited  in 
Chicot  v.   Lequesne,    2  Ves.   Sr. 
315 ;  Chicot  v.  Lequesne,  2  Ves. 
Sr.  315;  Lord  Lonsdale  v.  Little- 


dale,  2  Ves.  Jr.  451. 

(/)  Mitford's  Plead,  in  Chanc. 
187,  5th  ed. 

(g)  2  Ves.  Jr.  451. 

(A)  1  Daniell's  Chanc.  Prac.  by 
Headlam,  287. 

(«')  Steward  v.  East  India  Co., 
2  Vern.  380. 


LIABILITY  IN  EQUITY. 
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An  action  will  lie  against  an  engineer  acting  as  arbitrator 
between  a  contractor  to  do  works  and  the  corporation  em- 
ploying the  latter,  for  fraudulently  withholding  his  certifi- 
cates, under  which  alone  the  contractor  was  entitled  to  pay- 
ment, though  no  costs  be  prayed  against  the  engineer  (/•:) . 

When  made  parties,  arbitrators  were  not  bound  to  answer 
as  to  their  reasons  for  making  the  award  (/)  ;  and  they 
might  plead  to  that  part  of  the  bill  in  bar  of  such  discovery, 
and  they  might  plead  the  award  in  bar,  though  it  were 
defective  in  point  of  law  for  not  being  final  (m) ;  but  it  was 
incumbent  upon  them  as  upon  other  defendants,  if  they  were 
charged  with  corruption  and  partiality,  to  support  their  plea 
by  an  answer  showing  themselves  incorrupt  and  impartial  («) ; 
for  it  would  be  very  inequitable  to  leave  them  at  liberty  to 
plead  their  own  award  in  order  to  cover  their  own  mis- 
behaviour (0). 

A  contractor  filed  a  bill  against  a  railway  company  and 
their  engineer,  whose  certificates  were  to  be  conclusive  as  to 
the  amount  payable  by  the  company  to  the  contractor.  The 
bill  alleged  that  the  amounts  mentioned  in  the  certificates 
were  deficient,  and  imputed  fraud  and  collusion  to  the 
engineer  and  the  company,  and,  as  evidence  of  the  fraud, 
charged  that  certain  items  were  of  a  specified  value ;  it  was 
held  that  the  engineer  could  not  by  denying  fraud  generally 
in  his  answer,  protect  himself  by  his  character  of  arbitrator 
from  answering  as  to  the  particular  items  specified  (p). 

The  answer  of  the  arbitrator  on  the  evidence  might  entitle 
him  to  have  the  bill  dismissed  as  against  him  and  to  have  his 
costs  (17) ;  but  if  it  appeared  on  evidence  that  he  had  been 


PAET  II. 

CH.  XI.  8.  3. 

Action  will 
lie  though 
costs  not 
prayed. 

Arbitrator 
need  not 
answer  as  to 
grounds  of 
award,  but 
must  to 
charge  of 
corruption. 


Arbitrator 
when  entitled 
to  costs. 

Corruption 


(k)  Scott  v.  Tho  Corporation  of 
Liverpool,  25  L.  J.  Chanc.  227. 
See  Ludbrook  v.  Barrett,  46  L.  J. 
C.  P.  798 ;  and  Batterbury  v.  Vvso, 
2  H.  &  C.  42,  S.  C.  32  L.  J.  ^Ex. 
177. 

(/)  Padley  v.  Tho  Lincoln  Water- 
works Co.,  2  M'N.  &  G.  68. 

(m)  Anon.  3  Atk.  644  ;  Lingood 
v,  Croucher,  2  Atk.  395. 

(//)  1  Darnell's  Chanc.  Prac.  by 
Il'ailliim,  287;  Lingood  v.  Crou- 
cher, 2  Atk.  395. 

(«)  llybott  v.  Barrell,  2  Eden, 
C.  C.  131. 


(/>)  Paclloy  v.  Tho  Lincoln 
Waterworks  Co.,  2  M'N.  &  G. 
68.  See  M'Intosh  v.  The  ('• 
Western  Kail.  Co.,  2  Do  Gex  &  S. 
758;  and  Waring  r.  Tho  Man- 
chester, Sheffield,  and  Lincoln- 
shire Bail.  Co.,  7  Hare,  482;  all1. 
on  appeal,  2  Hall  &  T.  239. 

(7)  Lord  Lonsdalo  r.  Littlf.luli', 
2  Vcs.  Jr.  451;  ILmiilf'-n  /•.  Han- 
kin,  3  Do  Gox  and  Sm;il<-,  7*-; 
Scott  v.  Corporation  of  Livcip  •"!, 
'21  L.  J.  Oh.  (Ml,  S.  C.  in  error, 
28  L.  J.  Ch.  230,  S.  C.  3  Do  G. 
&  J.  334. 
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proved,  con- 
demned in 
costs. 

Award  set 
aside  on 
motion,  pro- 
ceedings 
irregular. 

No  moral  mis- 
conduct. 


Serving  notice 
of  motion  on 
arbitrator. 


guilty  of  the  corruption  or  collusion  charged,  we  have  pre- 
viously seen  that  the  penalty  attaching  to  him  in  equity  is, 
that  he  may  be  condemned  to  pay  them  (r). 

By  an  order  made  in  a  suit  in  Chancery,  certain  matters 
were  referred,  and  an  award  was  made.  The  award  was  set 
aside  on  motion,  on  the  ground  that  the  arbitrator  had  im- 
properly excluded  from  the  meeting  the  son  of  one  of  the 
parties  and  a  shorthand  writer  on  his  behalf.  No  imputation 
was  thrown  on  the  moral  conduct  of  the  arbitrator.  The 
lords  justices  ordered  the  costs  of  the  arbitrator  to  be  paid 
by  the  party  making  the  motion,  who  had  brought  the  arbi- 
trator before  the  court  (s). 

Arbitrators  whose  awards  are  sought  to  be  set  aside  on 
motion  for  alleged  irregularity  on  their  parts  are  not  neces- 
sarily parties,  and,  it  seems,  should  not  be  served  with  notice 
of  motion,  and  if  so  served  and  appearing  may  probably  be 
entitled  to  ask  for  costs,  unless  they  are  shown  to  have  been 
guilty  of  improper  conduct  (£). 


SECTION  IV. 

OF  TESTIMONY  BY  THE  ARBITRATOR. 

TAET  IE.          i.  The  arbitrator  called  as  a  witness.'] — Though  the  arbi- 
cn'  XI*  B"  4'    trator's  whole  power  over  the  parties  ends  with  the  award, 


Arbitrator  as  yet,  as  his  testimony  respecting  matters  connected  with  the 
reference  is  often  requisite,  it  is  advisable  for  him  carefully 
to  preserve  the  notes  which  he  has  made  of  the  evidence 
taken  before  him.  Though  the  notes  are  his  own,  and  the 
court  has  no  power  to  compel  them  to  be  produced,  or  make 
any  order  respecting  them  any  more  than  with  respect  to  a 
judge's  minutes  (u],  yet  he  may  require  them  to  assist  his 


(r]  Lingood  v.  Croucher,  2  Atk. 
395 ;  Chicot  v.  Lequesne,  2  Ves. 
Sr.  315 ;  Ward  v.  Periam,  cited  in 
Chicot  v.  Lequesne,  2  Ves.  Sr. 
315;  Lord  Lonsdale  v.  Littledale, 
2  Ves.  Jr.  451. 


(s)  Haigh  v.  Haigh,  31  L.  J. 
Ch.  420,  S.  C.  3  De  G.  P.  &  J. 
157. 

(f]  Moseley  v.  Simpson,  L.  E. 
16  Eq.  226. 

(u}  Scougull  v.  Campbell,  1 
Chitt.  283. 
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memory  in  giving   an  account  of  what  took  place  before      PAST  II. 

i    •  CII.  XI.  S.  4. 

him.  


An  arbitrator  may  often  be  called  as  a  witness  to  give  Whether 
evidence  in  the  courts  both  of  law  and  equity  respecting 


proceedings  in  the  arbitration.     There  does  not  seem  any  grounds  of 
privilege  attaching  to  him  in  his  judicial  character,  whether 
he  be  a  legal  or  lay  person,  entitling  him  to  refuse  his  testi- 
mony, though  it  was  held  by  Mansfield,  C.J.,  that  he  might 
decline  to  state  the  grounds  on  which  he  made  his  award. 

For  where,  in  an  action  on  an  award,  the  defendant  called 
the  arbitrator  to  prove  the  ground  on  which  he  made  his 
award,  in  order  to  show  that  he  had  exceeded  the  limits  of 
the  submission,  Mansfield,  C.J.,  told  the  witness  that  he  need 
not  be  examined,  unless  he  chose,  thinking  that  an  arbitrator 
was  not,  after  making  his  award,  to  be  worried  as  a  witness. 
The  arbitrator  in  consequence  declined  to  be  examined.  On 
a  motion  for  a  new  trial,  and  cause  shown,  no  objection  was 
made  to  this  decision  (x). 

In  a  more  recent  case,  where  the  award  made  no  allowance  inquiry  of 
to  the  plaintiff  in  respect  of  a  certain  guarantee,  and  the 


plaintiff  filed  a  bill  in  the  Court  of  Chancery  in  Ireland,  matter  con- 
complaining  that  in  taking  the  account  the  guarantee  had 
been  excluded  ;  the  court  said  that  the  plaintiff  might  have 
examined  each  of  the  arbitrators,  and  asked  them  whether 
they  had  abstained  from  weighing  the  effect  of  the  guarantee, 
thinking  it  beyond  their  jurisdiction,  or  for  any  other  cause, 
or  whether  they  had  taken  it  into  their  consideration  together 
with  the  other  matters  in  difference  in  coming  to  their  con- 
clusion on  the  whole  case.  And  Lord  Chancellor  Hart 
added,  had  the  case  originally  come  before  him  he  should 
have  directed  a  short  inquiry  to  examine  the  arbitrators  on 
that  single  point  (y)  . 

It  was  decided  in  the  House  of  Lords,  after  much  discussion  Inquiry  may 
in  the  courts  below,  that  an  arbitrator  called  as  a  witness,  in  matter  Lyond 
an  action  on  an  award,  might  (per  Lord  Cairns)  be  examined  jurisdiction 
as  to  every  matter  of  fact,  with  reference  to  the  making  of  aa  to  grounds 
the  award,  what  claims  were  made  and  what  admitted,  so  as  °.f  comPonsa- 


tion. 


(x)  Ellis  v.  Saltau,  4  C.  &  P.      644. 

15-7,  note ;  Johnson  v.  Durant,  4          (y)  Brophy  v.  Holmes,  2  Mol- 
C.  &  P.  327.    Soo  Anon.  3  Atk.      loy,  1. 


506 


PERSONAL  INTERESTS  OF  THE  ARBITRATOR. 
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Fuller  inquiry 
on  motion  to 
set  aside. 


Valuer. 


Award  not 
taken  up. 


to  put  the  court  in  possession  of  the  history  of  the  litigation 
up  to  the  time  of  his  proceeding  to  make  the  award,  and 
(per  Lord  Chelmsford,  Chancellor),  whether  in  his  estimate 
of  the  compensation  he  took  into  consideration  any  matters 
not  included  in  the  reference,  and  therefore  not  within  his 
jurisdiction. 

And  it  was  laid  down  plainly  that  the  defendants  had  no 
right  to  go  farther  and  question  the  arbitrator  as  to  the 
elements  which  he  took  into  his  consideration  in  determining 
the  quantum  of  compensation,  or  to  scrutinise  the  exercise  by 
the  arbitrator  of  his  discretionary  power  to  award  compensa- 
tion. In  advising  the  House  of  Lords  in  accordance  with  the 
rule  above  stated,  Cleasby,  B.,  noted  a  distinction  apparently 
approved  by  Lord  Cairns,  that  this  limitation  of  examining 
an  arbitrator  was  confined  to  actions  at  law,  where  the  rules 
of  evidence  must  be  attended  to,  but  that  where  a  summary 
application  was  made  to  set  aside  or  refer  back  an  award  on 
the  ground  of  mistake  or  misconception  of  the  arbitrator,  a 
written  statement  by  the  arbitrator  of  the  reasons  by  which 
he  was  actuated  might  often  be  receivable  (z). 

It  is  to  be  noticed  that  a  valuer  who  is  not  an  arbitrator 
may  be  examined  as  to  the  basis  of  his  valuation,  on  interro- 
gatories, in  an  action  against  himself,  for  want  of  reasonable 
care  and  skill  (a). 

Where  the  award  has  not  been  taken  up,  the  arbitrators 
will  be  protected  from  producing  the  submission  and  from 
disclosing  the  contents  or  the  grounds  of  the  award,  or  the 
discussions  which  took  place  between  themselves,  but  they 
ought  to  answer  whether  either  party  had  requested  them  to 
discuss  certain  accounts,  and  must  produce  the  documents  put 
in  evidence  before  them  which  are  in  their  hands  (i). 

And  Hannen,  J.,  has  said  that  an  arbitrator  might  be 
asked  whether  he  had  been  requested  by  either  party  to  find 
on  specific  issues,  he  being  authorised  to  award  generally, 
unless  so  requested  (c). 

Giffard,  Y.-C.,  held  that  an  arbitrator  might  be  examined 


(z)  Buccleuch,  Duke,  v.  Metro- 
politan Board  of  "Works,  L.  E.  5 
App.  Cas.  418 ;  same  case  below, 
L.  E.  3  Ex.  306;  L.  E.  5  Ex.  221. 

(a)  Turner  v.  Goulden,  L.  E.  9 


C.  P.  57. 

(&)  Ponsford  v.  Swaine,  1  J.  & 
Hem.  433. 

(c)  Wilson  v.  Hinckley,  18  L. 
T.  N.  S.  695. 
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on  a  question  of  fraud,  or  to  prove  whether  he  has  mistakenly      PAET  n. 
awarded  on  a  wrong   subject-matter,  or  been   guilty  of   a  - 


mistake  in  law  going  directly  to  the  basis  on  which  the  award 
is  founded  (d). 

The  arbitrator  may  be  a  witness  to  prove  a  submission  by  Arbitrator 
parol,  to  state  facts  relating  to  the  conduct  of  a  party,  which  ceedings^a0" 
show  his  assent  to  be  bound  by  the  award  (c),  to  prove  what  reference. 
matters  were  matters  in  difference  in  the  reference  (/),  and 
whether  a  party  claimed  compensation  for  a  particular  in- 
jury (#). 

In  an  old  case,  where  the  award  was  general  and  purported 
to  decide  all  matters  in  difference,  the  court  refused  to  receive 
evidence  to  contradict  the  award,  or  to  allow  the  arbitrator  to 
be  called  to  prove  that  in  respect  of  a  claim  made  before  him, 
and  within  the  submission,  he  had  refused  to  award  a  com- 
pensation (A). 

He  may  be  called  upon  to  prove  admissions  made  by  the  Proving 
parties  in  the  course  of  the  proceedings,  other  than  mere  01 

admissions  made  for  the  purpose  of  buying  peace  ;  for  there 
is  no  ground  why  the  statement  of  the  parties  before  an 
arbitrator  should  be  excluded,  as  they  are  not  made  in  confi- 
dence or  with  a  view  to  a  compromise,  and  the  matter  comes 
as  adversely  before  him  as  before  any  other  tribunal  (/)  . 

Lord  Kenyon,  at  one  time,  made  it  a  rule  never  to  receive  What  admis- 
evidence  of  any  admissions  of  the  parties  whatever  which 


were  made  on  a  reference  that  was  not  effective  ;  but  he  sub-  trator  receiv- 

sequently  stated  that  he  felt  he  had  carried  the  rule  too  far, 

and  that  he  should  receive  evidence  of  all  admissions  before 

an  arbitrator  which  the  defendant  would  be  obliged  to  make 

in  equity,  and  reject  none  but  such  as  were  mere  concessions 

with  a  view  to  a  compromise  (/»•)  . 

In  a  subsequent  case,  the  same  learned  judge  rejected  the 
evidence  of  an  arbitrator  under  the  following  circumstances  :  — 

(eZ)  Rhys  v.  Daro  Valley  Rail.  180. 

Co.,  37  L.  J.  Ch.  719,  S.  C.  L.  E.  (A)  Shelling  v.  Farmer,  1  Stra. 

6  Eq.  429.  fJ-Ni. 

(e)  Adams  v.  Bankhart,  1  C.  M.  (/)  Slack  v.  Buchanan,  1  Peako, 

ft  B.  681.  N.  P.  C.  7  ;  Doe  d.  Lloyd  v.  Evans, 

(/)  Eavee  v.  Farmer,  4  T.  E.  3C.&P.219;  Westlakov.Collanl, 

146  ;  Golightly  v.  Jollicoo,  cited  in  Bull,  N.  P.  'J:»»li,  7th  od.  ;  Gregory 

note,  4  T.  E.  140;  Trimingham  v.  v.  Howard,  3  Esp.  113. 

Trimingham,  4  N.  &  M.  786.  (/••)  Slack  v.  Buchanan,  1  Poako, 

(</)  Martin  e.  Thornton,  4  Esp.  N.  P.  C.  7. 
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PAET  II.      An  action,  brought  by  a  master  against  his  servant  for  money 
— '. — '   '   '.  had  and  received,  coming  on  to  be  tried,  the  servant  offered 


to  suffer  a  verdict  against  himself,  provided  his  master  would 
produce  his  books  before  an  arbitrator,  and  it  did  not  appear 
by  the  master's  cheques  and  entries  that  the  servant  had  fully 
accounted.  A  verdict  was  accordingly  taken  by  consent,  and 
the  cause  referred,  with  power  to  the  arbitrator  to  examine 
the  parties  upon  oath,  and  to  compel  a  production  of  the 
books.  The  arbitrator  having  examined  the  books,  and  the 
parties  on  oath,  awarded  in  favour  of  the  servant,  who  subse- 
quently brought  an  action  against  his  master  for  maliciously 
holding  him  to  bail  in  the  former  cause.  On  the  trial,  the 
plaintiff's  counsel  called  for  the  books,  and  proposed  to 
examine  the  arbitrator  to  prove  his  case,  but  Lord  Kenyon 
rejected  the  evidence,  saying,  "  It  seems  to  me  the  arbitrator 
ought  not  to  be  permitted  to  depose  here  as  to  what  transpired 
before  him,  either  upon  the  examination  of  the  parties  them- 
selves or  on  an  inspection  of  the  books,  upon  the  principle 
that  the  parties  themselves  could  not  have  been  examined  in 
the  former  cause,  nor  could  the  plaintiff  have  been  compelled 
by  a  judge  at  Nisi  Prius  to  produce  his  books,  and  it  would 
be  a  dangerous  thing  if  such  evidence  were  admitted  to  prove 
the  arrest  in  that  cause  to  be  malicious,  as  the  arbitrator 
might  have  proceeded  to  cut  the  knot  rather  than  to  unloose 
it,  according  to  the  strict  rules  of  law,  from  a  wish  to  do 
complete  justice  between  the  parties  "  (I). 

But  where  the  plaintiff  said  to  the  clerk  of  the  defendant's 
attorney  that  he  would  refer  the  question  in  dispute  to  him 
as  an  arbitrator,  and  on  the  clerk  declining  the  office,  added  a 
statement  admitting  the  defendant's  set-off,  the  court  held 
that  the  statement  of  the  plaintiff  was  admissible  against 
him  and  might  be  proved  by  the  clerk,  as  it  was  no  conces- 
sion to  buy  peace,  although  the  clerk  added  that  the  plaintiff 
desired  him  to  communicate  to  the  defendant  what  he  had 
said,  with  a  view  of  inducing  the  latter  to  agree  to  a  com- 
promise (m). 

Referee  A  referee  to  report  may  be  examined  as  to  the  grounds  of 

his  report  («). 

(0  Habershon  v.  Troby,  3  Esp.      E,  358. 

38.  (?i)  Bust    v.   Victoria  Graving 

(m)  Thomson  v.  Austen,  2  D.  &      Dock  Co.,  36  Ch.  D.  777. 
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ii.    Voluntary  statements  by  the  arbitrator.^ — It  is  a  question      PAST  II. 
deserving  the  deliberate  consideration  of  the  arbitrator  in  each    CH'  XI' 8"   ' 


particular  case,  under  what  circumstances,  and  to  what  extent  Whether 
he  should  give  an  explanation  of  the  grounds  of  his  award,  in  should  state 


answer  to  inquiries  by  either  party,  made  with  a  view  of  8**"£'  of 

\  /  r       J  '  award  to  a 

taking  proceedings  to  impeach  or  defend  it.  party. 

As  a  general  rule  the  making  such  statements  is  considered 
inconvenient,  and  discouraged  by  the  courts.  "When  an  arbi- 
trator is  willing  that  the  principle  of  his  decision  should  be 
reviewed  by  the  courts,  he  should  raise  the  question  by  stating 
a  case  in  his  award.  If  the  parties  do  not  during  the  refer- 
ence think  fit  to  ask  for  a  case,  and  the  losing  party  applies 
for  a  statement  of  the  grounds  of  his  decision  afterwards,  the 
courts  will  not  notice  it  (0)  . 

"We  have  before  seen  that  in  many  other  cases  the  courts 
will  refuse  to  receive  the  arbitrator's  statements  ;  when  such 
is  the  case  the  explanation  would  be  merely  useless  (p). 

But  assuming  the  statements  available  as  evidence,  and  If  so  both 
the  arbitrator  willing  to  answer  questions,  it  seems  advisable,  {^present 
as  far  as  may  be,  if  circumstances  permit,  to  adopt  the  course 
followed  by  some  arbitrators,  when  a  verbal  explanation  is 
sought,  of  declining  to  answer  inquiries,  unless  both  parties 
call  together  to  receive  the  explanation  ;  for  it  may  be  re- 
marked that  a  verbal  ex  parte  communication  is  open  to 
objection  in  some  respects:  since,  if  the  arbitrator  be  led 
into  conversation  with  a  party,  or  with  the  attorney  of  one 
of  the  parties,  alone,  it  is  possible  he  may  do  the  absent  party 
a  serious  injury  by  an  unguarded  expression,  which  a  ques- 
tion from  the  latter,  had  he  been  present,  might  have  induced 
him  to  qualify.  It  is  also  possible  that  the  result  of  the  in- 
terview may  not  be  exactly  and  impartially  reported.  To 
prevent  misconception,  the  arbitrator,  if  he  can,  had  better 
make  all  his  communications  in  writing. 

When,  the  courts  were  more  willing  than  they  now  are  to  Affidavit  of 
set  aside  an  award  for  mistake,  we  have  previously  seen  that 
the  affidavit  of  the  arbitrator,  admitting  that  the  mistake  had 


(o)  Tho   London  Dock  Co.   v.          (;>)  P.  II.  ch.  5,   s.   8,   d.   2, 
St.  Paul's  Shadwell,  32  L.  J.  Q.      p.  310. 
13.30. 
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proceedings 
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ence. 


been  made  out  to  his  satisfaction,  was  generally  required 
by  Lord  Thurlow,  0.,  before  he  annulled  the  award  (<?). 

So  also,  the  admission  of  the  arbitrator  that  the  award  does 
not  carry  out  his  intention  is,  in  many  cases,  required  before 
the  courts  will  refer  back  an  award  for  amendment  (r). 

"We  have  before  noticed  that  an  affidavit  will  not  be  re- 
ceived from  an  arbitrator  to  explain  his  intention  in  awarding 
in  a  particular  manner,  the  terms  of  the  award  being  clear  (s) . 

A  narration  of  mere  facts  concerning  the  proceedings  in 
the  reference  stands  on  a  very  different  footing  -  from  an  ex- 
planation of  the  mode  in  which  the  arbitrator  has  performed 
his  judicial  functions,  and,  when  no  ground  of  etiquette  inter- 
poses, there  seems  no  reason  why  an  arbitrator  should  not 
depose  to  them  as  well  as  any  one  else. 

Accordingly  we  find,  on  motions  for  setting  aside  awards, 
or  in  showing  cause  against  such  motions,  affidavits  of  arbi- 
trators are  constantly  used  in  the  courts  of  law  and  equity  to 
explain  alleged  irregularities,  to  answer  charges  of  misconduct, 
to  show  under  what  circumstances  particular  meetings  were 
held,  and  in  what  manner  the  award  was  executed  (t). 


Barrister 
arbitrator  not 
make  affi- 
davit. 


in.  When  the  arbitrator  is  a  barrister.'] — When  the  arbi- 
trator happens  to  be  a  barrister,  he  is  not  usually  expected  to 
make  an  affidavit  for  the  purpose  of  either  supporting  or 
setting  aside  the  award. 

There  is  a  well  understood  rule  among  the  members  of  the 
bar,  that  they  should  decline  to  make  affidavits  respecting 
matters  in  which  they  are  engaged  professionally ;  in  which 
capacity  they  are  often  considered  to  be  acting  when  filling 
the  office  of  arbitrator  (M).  The  rule  has  continually  met 
with  the  sanction  of  the  courts,  and  when  some  members  of 
the  bar,  in  their  anxiety  to  give  a  full  explanation  of  their 
conduct  as  arbitrators,  have  made  affidavits,  the  courts,  on 
some  occasions,  have  expressed  their  regret  at  the  step  they 


(q)  P.  H.  ch.  5,  s.  8,  d.  1,  p.  307. 

(r]  P.  II.  ch.  10,  s.  1. 

(s)  Gordon  v.  Mitchell,  3  Moore, 
241. 

(t)  Price  v.  "Williams,  1  Ves. 
Jr.  365  ;  Hare,  In  re,  6  Bing.  N. 
C.  158,  S.  C.  8  Dowl.'  71 ;  King- 


well  v.  Elliott,  7  Dowl.  423;  Blun- 
dell  v.  Brettargh,  17  Yes.  232; 
Cleesly  v.  Peese,  8  Moore,  524 ; 
Stal  worth  v.  Inns,  13  M.  &  W. 
466. 

(u)  Dobson  v.  Groves,  6  Q.  B. 
637. 
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have  taken  (z).     On  a  recent  occasion,  however,  where  a  rule      PAET  II. 
nisi  had  been  obtained  to  set  aside  an  award  on  a  suggestion, 


among  others,  that  on  one  matter  in  difference  the  arbitrator 
had  failed  to  award,  and  the  arbitrator,  who  was  a  barrister, 
felt  a  reluctance  to  make  an  affidavit  without  the  sanction  of 
the  court,  Erie,  J.,  in  the  Bail  Court,  on  the  difficulty 
being  mentioned  to  him,  said  that  he  did  not  in  this  respect 
see  any  difference  between  a  barrister  and  any  other  arbitrator, 
and  thought  that  there  was  no  objection  to  his  making  the 
affidavit  (y). 

Where  a  matter  had  been  referred  to  a  barrister,  and  on  Using  arbi- 
showing  cause  against  a  motion  to  set  aside  the  award,  the  ^ motion  to 
counsel  proceeded  to  read  a  copy  of  the  arbitrator's  notes,  8et  aside 
verified  by  his  clerk,  the  opposing  counsel  objected  to  his 
doing  so,  on  the  ground  that  it  would  be  in  substance  in- 
fringing on  the  rule  above  alluded  to.    It  was  stated  that  the 
arbitrator  was  willing  to  furnish  the  court  with  the  original 
notes.     But  on  Coleridge,  J.,  saying  the  rule  laid  down  by 
the  bar  was  a  very  proper  one,  and  that  it  would  certainly  be 
infringing  on  it  if  such  notes  were  to  be  received,  the  point 
was  not  farther  pressed,  and  the  notes  were  not  used  in  the 
argument  (z). 

The  same  ground  of  professional  etiquette  which  precludes  Barrister 
a  barrister  acting  as  arbitrator  from  making  an  affidavit,  will  expMn  to  the 
sometimes  induce  him  to  decline  answering  inquiries  of  the  parties, 
parties. 

In  a  modern  case  in  the  Queen's  Bench,  where  a  motion 
was  made  to  set  aside  the  award  of  an  eminent  barrister,  on 
the  ground  of  irregularity  in  examining  a  witness  of  the 
defendant,  no  one  being  present  on  behalf  of  the  plaintiff ; 
the  arbitrator  in  answer  to  a  letter  of  the  defendant's  attor- 
ney, requesting  him  to  explain  the  facts,  and  inquiring 
whether  he  would  be  willing  to  state  on  affidavit  the  circum- 
stances and  purpose  of  the  meeting,  wrote  as  follows :  "  I 
very  deeply  regret  that  I  cannot  comply  with  either  of  your 
requests.  I  feel  an  intense  anxiety  to  explain  under  what 
circumstances,  and  for  what  purpose,  I  saw  either  of  those 
gentlemen  on  the  day  you  name,  but  I  consider  it  would  bo 


(x)  Kecno  &  Atkinson,  In  ro,          (2)  Doo  d.  Ilaxby  v.  Preston,  3 

t.  Ap.  l(i,  1S-17. 

(//)  Ex  roliitiono  of  counsel. 


Ex.  Ap.  16,  1847.  D.  &  L.  768. 

Ex  r. 
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improper  in  me  to  give  any  such  explanation  to  any  of  the 
parties  concerned.  The  court  have  the  power,  if  they  think 
fit,  of  calling  upon  me  for  an  explanation,  and  I  shall  he  re- 
joiced if  they  will  afford  me  the  opportunity  of  giving  it ; 
and  that  they  may  not  be  disappointed,  I  will  make  it  my 
ohject  to  he  in  court,  ready  to  give  any  information  which 
may  be  called  for,  if  you  will  let  me  know  the  day  on  which 
it  is  arranged  to  dispose  of  these  rules."  This  letter  was 
brought  before  the  court  by  the  affidavit  of  the  defendant's 
attorney.  The  court,  however,  did  not  make  any  applica- 
tion to  the  arbitrator  to  explain,  but  on  the  evidence  con- 
tained in  the  affidavits  before  them,  set  aside  the  award  for 
the  irregularity.  In  giving  judgment,  Lord  Denman,  C.J., 
by  noticing  the  fact  that  a  special  pleader  present  at  the 
meeting,  though  not  professionally,  who  had  declined  to 
make  an  affidavit  on  the  ground  of  professional  etiquette, 
might  with  propriety  have  given  evidence,  seems,  by  his 
silence  respecting  the  arbitrator's  refusal,  tacitly  to  have 
assented  to  the  correctness  of  the  course  adopted  by  that 
latter  gentleman  (a). 

In  one  instance,  where  there  were  several  arbitrators,  all 
barristers,  one  of  whom  made  an  affidavit,  while  the  other 
two,  though  declining  to  make  affidavits,  wrote  letters  expla- 
natory of  what  were  the  matters  in  difference  on  the  refer- 
ence, Pollock,  O.B.,  expressing  his  regret  that  the  one  should 
have  made  an  affidavit,  seemed  to  think  that  he  might  look 
upon  the  letters  of  the  other  arbitrators  as  good  as  affidavits, 
but  Parke,  B.,  doubted  whether  the  court  could  notice  them 
at  all  (5). 

We  have  before  seen  that  in  some  instances,  though  rarely, 
the  court  will  direct  an  inquiry  to  be  made  of  the  arbitrator 
as  to  particular  facts  (c).  "When  such  is  the  case,  the  arbi- 
trator should  confine  his  answer  to  the  points  on  which  the 
court  has  asked  information,  and  not  go  into  a  general  history 
of  the  case  (d}. 


(a)  Dobson  v.  Groves,  6  Q.  B. 
637. 

(b)  Keene   &  Atkinson,  In  re, 
Ex.  Ap.  16,  1847.     See  P.  II.  ch. 
5,  s.  8,  d.  2,  p.  313, 


(c)  See  P.  II.  ch.  5,  s.  8,  d.  3, 
p.  304. 

(d}  Morgan  v.  Mather,  2  Yes. 
Jr.  W. 
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IN  this,  the  last  part,  taking  up  the  award  as  made,  our  Statement  of 

employment  is  to  record  its  effect,  to  illustrate  the  proper 

mode  of  performing  its  requisitions,  to  exhibit  how  it  may 

be  made  available  as  a  cause  of  action  or  means  of  defence, 

either  in  the  Queen's  Bench  or  Chancery  Division,  and  how 

the  award  may  be  enforced  by  attachment,  execution  under 

the  statutes,  or  by  judgment  and  execution  in   the  cause 

referred. 

Having  provided  thus  for  a  valid  award,  our  attention  is 
directed  to  the  steps  that  may  be  taken  in  the  case  of  one 
that  is  defective  ;  and  succeeding  chapters  make  manifest 
how,  and  for  what  cause,  an  award  may  be  summarily  set 
aside  on  motion  ;  the  judgment  entered  pursuant  to  it  in  the 
cause  referred  annulled;  or  the  award  itself  impeached  in 
equity. 

The  consequences  which  follow  on  the  failure  of  the  refer- 
ence are  declared  in  the  chapter  that  concludes  the  work. 


K. 


i,  i. 


CHAPTER  I. 


EFFECT   OF   THE   AWARD. 


PAET  III. 

CH.  I. 

Contents  of 
the  first 
chapter. 


THIS  chapter  treats  of  the  effect  of  an  award  generally,  as  a 
final  judgment  in  law  and  equity ;  it  examines  how  far  an 
award  concludes  a  party  from  subsequently  proceeding  to 
enforce  a  claim  within  scope  of  the  reference,  accidentally  or 
intentionally  kept  back  from  the  arbitrator's  notice ;  it  con- 
siders the  effect  of  an  award  to  transfer  a  right  to  property ; 
it  directs  attention  to  the  consequences  of  an  award  on  parti- 
cular subjects  and  to  particular  parties,  and  to  strangers,  and 
under  the  various  kinds  of  submissions;  and  it  shows  the 
consequences  of  the  bankruptcy  of  a  party,  and  states  the 
operation  of  a  defective  award. 


Award  a  final 
judgment  on 
all  matters. 


Certificate 
final. 

Award 
changing1 
nature  of 
claim. 


i.  The  cncard  a  final  judgment  in  law  and  equity^] — A  valid 
award  on  a  voluntary  reference  is  a  final  and  conclusive 
judgment,  as  between  the  parties,  respecting  all  the  matters 
referred  by  the  submission.  It  binds  the  rights  of  the 
parties  for  all  time  without  appeal  (a],  except  where  it  is  pro- 
vided expressly  that  it  shall  have  a  temporary  effect  only  (6), 
Whether  the  arbitrator  be  appointed  to  make  a  certificate  or 
an  award,  his  decision  in  each  case  is  equally  conclusive  (c). 

An  award  on  a  money  claim  fixing  the  amount  due  does 
not  change  the  nature  of  the  original  claim,  but  if  the  claim 
be  to  have  goods  delivered,  and  the  award  direct  the  payment 
of  money  in  satisfaction,  the  right  to  have  the  goods  is  gone ; 
so  if  the  demand  be  for  a  debt,  and  the  award  direct  payment 


(a)  Day  v.  Bonnin,  3  Bing.  N. 
C.  219;  Bird  v.  Cooper,  4  Dowl. 
148;  Bac.  Ab.  Arb.  E. ;  Stone- 
hewer  v.  Farrar,  9  Jur.  203 ; 
Dudgeon^v.  Martin,  1  McQueen, 
H.  L.  714. 


(6)  See  the  Railway  Companies 
Arbitration  Act,  1859,  22  &  23 
Viet.  c.  59,  s.  21. 

(c)  Price  v.  Price,  9  Dowl.  334 ; 
Williams  v.  Moulsdale,  7  M.  &  W. 
134. 
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in  a  collateral  way,  as  by  delivery  of  goods  or  performance  of     PAET  III, 
work,  no  action  can  be  maintained  for  the  debt  (d). 


If  a  judgment  be  referred  with  other  matters,  and  an  award  Effect  of 
be  made,  the  judgment  is  not  extinguished  and  null,  so  as  to 
make   seizing  under  it  a  trespass;  but  an  action  may  be 
brought  for  breach  of  the  agreement  to  abide  by  the  award 
or  for  maliciously  seizing  (e). 

In  one  instance  the  court  permitted  a  reference  to  a  barrister 
to  state  what  rule  of  court,  if  any,  should  be  drawn  up ;  and 
after  the  arbitrator  had  certified,  granted  a  rule  of  court  in 
the  terms  of  his  certificate  (/). 

In  equity,  on  a  submission  by  order  of  the  court,  the  award  Award  as  a 
used  to  be  viewed  as  a  decree,  and  as  equally,  if  not  more 
conclusive  (#). 

Yet  in  some  cases  the  Court  of  Chancery,  treating  the 
award  rather  as  a  report  than  a  final  decision,  would  not 
allow  an  award  to  be  made  binding  its  officers.  For  where 
accounts  were  directed  to  be  taken  by  the  master,  and  liberty 
was  by  consent  given  to  the  parties  to  submit  to  arbitration 
any  question  of  account,  the  court  gave  liberty  to  the  master 
to  adopt  the  arbitrator's  conclusions,  but  would  not,  even  by 
consent,  make  it  compulsory  on  him  to  do  so  (A).  And  No  estoppel, 
where  proceedings  in  Chancery  for  the  infringement  of  a 
patent,  the  validity  of  which  was  in  question,  had  been 
referred  to  an  arbitrator,  who  awarded  that  the  patent  was 
not  illegal  and  void,  it  was  held  that  in  an  action  between 
the  same  parties  for  another  infringement,  the  defendant 
was  not  estopped  from  again  disputing  the  validity  of  the 
patent  (i). 

An  award  for  the  plaintiff  in  an  action  for  a  nuisance  Award 
would  in  the  Court  of  Chancery,  on  proceedings  for  an  in-  equity  &/ 
junction  to  prevent  the   continuance   of  the   nuisance,   bo  equivalent  to 
regarded  as  highly  as  the  verdict  of  a  jury  establishing  the 
existence  of  the  nuisance  (/). 

(d)  Allen  v.  Milncr,  2  C.  &  J.          (</)  Travers  v.  Lord  Stafford,  2 
47;    Parkes  v.  Smith,  15   Q.  B.      Vos.  Sr.  19;  Pitcher  v.  liigby.  !» 
297  ;  Commins  v.  Heard,  L.  R.  4      Price,  79. 

Q.  B.  6G9.  (/t)  Scale  v.  Fothergill,  8  Bcuv. 

(e)  Barry  v.  Grogan,  16  W.  E.       3G1. 

727.  (»)  Newall  v.  Elliott,  1  II.  &  0. 

(/)  Brandon  v.  Smith,  22  L.  J.      797. 
Q.  B.  321.  (y)  Broadbont  v.  The  Imperial 
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On  a  reference  of  an  action  for  rent,  and  of  a  cross  suit  to 
have  the  agreement  of  lease  set  aside,  the  arbitrator  awarded 
that  the  agreement  was  valid,  but  that  it  should  be  cancelled, 
and  that  the  lessee  should  pay  the  party  granting  the  agree- 
ment a  certain  sum.  It  was  held  that  the  sum  awarded  was 
by  way  of  damages  and  not  rent,  and  could  not  be  set  up  as 
a  specialty  debt  (&). 

An  award  made  after  the  time  limited  for  making  it  has 
expired,  when  the  delay  has  been  occasioned  by  the  fault  of 
a  party  (/),  or  after  revocation  of  the  arbitrator's  authority 
without  sufficient  grounds  (m),  had,  we  have  seen,  in  certain 
cases,  an  effect  in  equity. 

When  a  verbal  award  is  valid  and  effectual  has  also  been 
previously  considered  («).  How  it  is  to  be  enforced  by 
action  (o),  and  whether  an  attachment  (p)  will  issue  for  dis- 
obedience to  it,  will  be  discussed  hereafter. 

An  agreement  of  reference  of  a  claim  for  injuries  received 
by  the  plaintiff,  a  diver,  from  the  defendants'  steamer  in  the 
Mersey,  contained  a  clause  that  if  the  award  were  not  per- 
formed, all  the  plaintiff's  rights  were  reserved.  The  defen- 
dants not  paying  the  sum  awarded,  the  plaintiff  was  held 
entitled  to  proceed  in  the  Court  of  Admiralty  in  rem  for 
damages  (q) . 

An  award  in  an  arbitration  under  the  Public  Health  Act, 
1875,  between  one  of  several  frontagers  called  upon  to  pay 
his  proportion  of  the  expense  of  paving  a  street,  and  an 
urban  authority,  by  which  the  arbitrator  alters  not  merely  the 
assessment  on  the  particular  frontager,  but  the  assessment  in 
regard  to  all  the  frontagers,  is  not  binding  upon  any  frontager 
not  a  party  to  the  arbitration,  so  as  to  entitle  the  urban 
authority  to  receive  from  him  the  sum  which  would  be  due 
from  him  on  the  footing  of  the  altered  assessment  (•>•). 


Gas  Co.,  7  De  G.  M.  &  G.  436, 
S.  0.  26  L.  J.  Oh.  276 ;  in  H.  L. 
29  L.  J.  Oh.  377,  S.  0.  6  H.  L. 
Gas.  600. 

(fc)  Talbot  v.  Earl  of  Shrews- 
bury, L.  E.  16  Eq.  26. 

(I)  Morse  v.  Merest,  6  Madd. 
26.  See  P.  II.  ch.  3,  s.  2,  d.  4, 
p.  151,  as  to  giving  further  time ; 
P.  III.  ch.  12,  s.  2,  enforcing  con- 
tract in  equity. 


(m)  See  P.  II.  ch.  3,  s.  3,  d.  3, 
p.  162,  as  to  refusing  injunction 
against  enforcing  award. 

(n)  See  P.  II.  ch.  5,  s.  1,  d.  1. 

(o)  Hanson  v.  Liversedge,  2 
Yent.  242,  S.  C.  Garth.  156. 

(p)  See  P.  III.  ch.  6,  s.  1,  d.  4. 

(q)  The  Sylph,  L.  E.  2  Adm. 
Ecc.  24. 

(r)  Tunbridge  Wells  Local  Board 
v.  Ackroyd,  5  Ex.  D.  199. 
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An  award  and  payment  of  the  compensation  awarded  for     PAET  in. 
the  lands  required  are  conditions  precedent  to  the  right  of  a 
Drainage  Board,  under  the  Irish  Act  (26  &  27  Yict.  c.  88), 


to  enter  upon  the  lands  (s) .  dent. 

An  award  under  seal  is  not  a  deed,  unless  delivered  as  a  Award  under 
deed,  hut  is  merely  a  writing  under  hand  and  seal  (t). 

ii.  Effect  of  a  colourable  aicard."] — It  seems  to  have  heen  Colourable 
not  uncommon  in  Scotland  for  parties  who  had  had  matters  arbitral  in 
in   dispute  hetween  them,  and  had  come  to  an  agreement  Scotland, 
respecting  them,  to  put  that  agreement  into  the  form  of  a 
submission  and  decreet  arbitral,  for  the  purpose  of  giving  it 
effect ;  and  an  opinion  was  entertained  by  some  of  the  most 
eminent  men  at  the  Scotch  bar,  that  a  decreet  arbitral  might 
properly  be  used  to  carry  an  agreement  into  execution,  and 
might  be  valid  as  such,  though  so  used.     A  transaction  of 
this  nature,  however,  coming  before  the  House  of  Lords,  it 
was  there  decided  that  an  agreement  carried  out  under  colour 
of  a  submission  and  decreet  arbitral  could  not  be  looked  upon 
as  a  valid  submission  or  a  valid  decreet  arbitral  (M). 

in.  Effect  of  an  award  on  matters  in  difference  not  brought  No  action 
forward.'] — After  an  award  has  been  made,  no  action  can  ^°[ti^n"tl!^08e 
be  maintained  for  any  matter  in  difference  within  the  scope  of  submission 
of  the  submission  which  was  not  in  fact  brought  before  the 
arbitrator,  nor  can  advantage  be  taken  of  it  in  answer  to  a 
motion  for  an  attachment.    Parties,  therefore,  must  be  careful 
to  bring  forward  at  the  time  of  the  reference  every  claim 
within  the  submission  on  which  they  intend  to  insist  (/•). 

As  an  award  directing  mutual  general  releases  closes  all  Arbitrator 
accounts  between  the  parties  up  to  the  time  of  the  submission, 
it  precludes  a  second  arbitrator,  on  a  subsequent  reference  of 
all  matters  in  difference,  from  awarding  in  respect  of  a  claim 


(«)  Hanks  v.  Arterial  Drainage  (u)  Maulo  v.   Ma\ilo,   4  Dow. 

Co.,  6  L.  E.  Irish,  10.  303  ;  Eoutledge  v.  Carruthors,  4 

(t)  Brown  v.  Vawscr,  4  East,  Dow.  392. 

584  ;  Dod  v.  Herbert,  Sty.  459  ;  (v )  Dunn  v.  Murray,  9  B.  &  C. 

Perry  v.  Nicholson,  1  Burr.  278;  780;  Dicas  v.  Jay,  6  Bin-.  .">!'.>: 

Hodsden  v.  Harridge,  2  Saund.  Collins  v.  Powell,  2  T.  11.   756 ; 

62,  b.  n.     See  P.  II.  ch.  5,  s.  1,  Clegg  v.  Dearden,  12  Q.  B.  576; 

d.  4,  p.  252,  on  deed  stamp  requi-  Smith  v.  Johnson,  15  East,  213, 
site. 
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Demand 
omitted. 


Not  specifi- 
cally brought 
forward. 


Whether  suit 
in  equity  for 
matter 
omitted. 

Accidental 
omission. 


Party  made  to 
account  for 
item  omitted. 


which  existed  at  the  time  of  the  former  submission,  and  might 
have  heen  decided  by  the  former  arbitrator,  although  in  fact 
it  was  not  considered  nor  awarded  on  by  him  (w) . 

On  one  occasion,  where  the  arbitrators  left  out  of  their 
consideration  a  demand  clearly  within  the  submission,  but 
which  being  admitted  by  the  opposite  party  was  wrongly 
held  by  the  arbitrators  not  to  be  a  matter  in  difference  on 
which  they  ought  to  adjudicate,  the  court  seemed  to  think 
that,  supposing  the  award  were  allowed  to  stand,  there  would 
be  a  great  difficulty  in  recovering  that  debt  by  any  subse- 
quent proceeding  (x). 

An  arbitrator,  to  whom  all  matters  in  difference  were  re- 
ferred, awarded  the  compensation  to  be  paid  for  the  purchase 
of  lands,  which  in  the  first  instance  had  been  wrongfully 
taken  and  holden  by  a  railway  company.  This  award  was 
held  to  bar  the  landowner's  claim  for  mesne  profits,  though  it 
did  not  appear  that  any  claim  for  them  had  been  specifically 
set  up  before  the  arbitrator  (y). 

How  far  a  suit  would  lie  in  equity  in  respect  of  a  matter 
neglected  to  be  brought  forward,  is  not  quite  clear  (z). 

It  has  been  said  by  an  equity  judge  in  Ireland,  that 
though  an  award  made  on  a  submission  of  all  matters  in 
difference  is  a  bar  to  any  action  respecting  a  claim  intentionally 
kept  back  on  the  reference,  yet  it  is  not  so,  if  there  have 
been  a  purely  accidental  omission,  or  a  positive  refusal  by  the 
arbitrators  to  consider  the  claim,  as  not  being  within  the 
submission ;  though  if  they  treat  it  as  within  the  submission, 
and  decide,  though  wrongly,  against  its  validity,  no  action 
respecting  it  can  be  maintained,  and  no  relief  can  be  had  in 
equity  (a). 

On  a  reference  of  all  matters  in  difference,  for  the  purpose 
of  winding  up  the  affairs  of  a  partnership,  and  dividing  the 
capital,  an  item  in  the  account  of  good  debts  owing  to  the 
partnership  was  accidentally  omitted,  and  the  award  was 


(?«)  Triminghamv.  Trimingham, 
4  N.  &  M.  786. 

(x)  Robson  v.  Bailston,  In  re, 
1  B.  &  Ad.  723.  See  P.  III. 
ch.  9,  s.  3,  d.  4,  matter  omitted 
ground  for  setting  aside  award. 

(y}  Smalley  v.  Blackburn  Kail. 
Co.,  2  H.  &  N.  158,  S.  C.  27  L.  J. 


Ex.  65. 

(2)  Jones  v.  Bennett,  1  Bro.  P. 
C.  528.  See  P.  in.  ch.  9,  s.  3, 
d.  7,  as  to  discovery  of  new  mat- 
ters. 

(a)  Brophy  v.  Holmes,  2  Mol- 
loy,  1. 
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made   on   the   basis  of  that  account,  directing  one  of  the     PAET  IJI- 

CH.  I. 

partners  to  receive  the  good  debts ;  the  court  of  equity,  to  

prevent  the  omission  from  being  prejudicial  to  the  interests 
of  those  entitled  to  the  fund,  directed  the  appointed  partner 
to  account  for  what  he  had  received  of  the  good  debts  beyond 
the  amount  estimated  in  the  award  (b). 

An  award  on  a  submission  of  all  matters  in  difference  is  Award  not 
no  bar  to  the  recovery  of  a  demand  which,  though  it  existed  ^tters^ot 
as  a  claim  at  the  time  of  the  reference,  was  not  then  a  matter  in.  difference, 
in  difference  (c). 

Therefore,  where  the  defendant,  owing  the  plaintiff  a  sum 
of  money  for  arrears  of  an  annuity,  gave  him  a  cognovit  for 
them,  but  disputed  the  plaintiff's  claim  to  other  sums  due  on 
a  partnership  account  between  them ;  and  on  the  same  day 
that  the  cognovit  was  given,  both  parties  executed  an  agree- 
ment of  reference  touching  the  accounts  and  all  matters  in 
dispute ;  but  no  question  respecting  the  arrears  was  raised 
before  the  arbitrators ;  the  court  held  that  the  claim  on  the 
cognovit  was  not  a  matter  in  difference  at  the  time,  and  that 
the  plaintiff  was  not  precluded  by  the  award  in  his  favour,  or 
a  release  of  all  demands  in  general  terms  executed  by  him 
pursuant  to  it,  from  proceeding  to  enforce  the  cognovit  (d). 
.  Nothing  but  the  questions  actually  referred  are  concluded  Award  no 
by  an  award.  Thus  a  reference  of  the  quantum  of  a  demand  ^rinsic 
does  not  waive  any  objection  to  the  illegality  of  it  in  an  objections, 
action  for  the  sum  awarded  due  (c).  Nor  where  a  verdict  is 
found  for  the  plaintiff,  subject  to  a  point  of  law,  and  leave  is 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  does  an 
agreement  to  refer  to  arbitration  the  amount  of  the  damages, 
and  an  award  made,  waive  the  question  of  legal  liability, 
unless  the  defendant  expressly  consent  to  abandon  it  (/). 

iv.  Effect  of  an  award  on  some  special  >naftfrs.~\ — The  Effect  of 
effect  of  the  award  on  the  cause  referred  having  already  been  th^oauwj 
incidentally  discussed  (#),  and  the  proceedings  in  the  action  referred. 

(5)  Spencer  v.  Spencer,  2  Y.  &  (e)  Steers  v.  Lashloy,   1  Esp. 

J.  249.  166. 

.  (c)  Ravee  v.  Farmer,  4   T.  B.  (/)  Oxenham  v.  Lemon,  2  I). 

146 ;  Goliglitly  v.  Jellicoe,  4  T.  E.  &  K.  461. 

147,  n.  (g)  See  P.   II.   ch.   6,  p.  336, 

('/)  Upton  r.  Upton,  1   Dowl.  awarding  on  a  cause. 
400. 
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On  costs. 


On  the  rights 
of  a  married 
woman. 


On  matters 
not  referable. 


On  matters 
criminal. 


to  judgment  and  execution  by  virtue  of  the  award  forming 
the  subject  of  a  subsequent  chapter  (A),  it  is  needless  here 
to  do  more  than  to  direct  attention  to  the  chapters  which 
treat  on  these  heads. 

So  we  may  dispose  of  the  question  of  costs,  since  the  effect 
of  the  award  as  to  costs  generally  has  been  stated  at  length 
in  the  second  part  (i) ;  and  special  consideration  has  been 
directed  to  the  consequences  which  follow  when  the  award 
directs  payment  of  the  costs  of  the  cause  (j),  and  when  the 
submission  provides  that  costs  shall  abide  the  event  (A1). 

On  a  reference  by  a  husband  respecting  a  claim  to  chattels 
real  or  personal,  in  right  of  his  wife,  we  have  previously  seen 
that  the  award  operates  as  a  sort  of  judgment,  and  is  a  re- 
ducing of  them  into  possession  (I).  When  a  husband  has 
contracted  to  sell  his  wife's  real  estate,  at  a  price  to  be  fixed 
by  arbitration,  how  far  equity  will  enforce  the  award  is  else- 
where considered  (m). 

When  the  question  referred  relates  to  transactions  clearly 
illegal,  or  is  such  as  cannot  properly  form  the  subject  of 
a  reference,  the  award  is  not  binding,  and  cannot  be  en- 
forced («). 

How  far  matters  and  proceedings  of  a  criminal  nature  fall 
within  this  prohibition,  has  been  fully  discussed  in  the  com- 
mencement of  this  work  (o). 


Award  cannot  v.  Effect  of  an  award  to  transfer  property. ~\ — An  arbitrator 
cann°t  by  his  award  transfer  the  right  to  an  interest  in  lands 
from  one  to  another,  whether  the  submission  be  by  deed  or 
not  ( p]  ;  neither  can  he  make  partition  of  land  between 
tenants  in  common  by  his  award,  for  the  land  will  not  pass 


(/O  See  P.  III.  oh.  8. 

(t)  See  P.  II.  ch.  7,  p.  373, 
awarding  as  to  costs. 

(/)  See  P.  II.  ch.  7,  s.  1,  d.  4, 
p.  387. 

(ft)  See  P.  II.  ch.  7,  s.  2,  p. 
389. 

(0  See  P.  I.  ch.  2,  s.  1,  d.  3, 
p.  18. 

(m)  See  P.  I.  ch.  2,  s.  1,  d.  3, 
p.  18,  husband  forced  to  procure 
wife's  conveyance ;  P.  III.  ch.  4, 
s,  1,  d.  2,  valuation  made  care- 


lessly. 

(n)  Steers  v.  Lashley,  6  T.  B. 
61  ;  Thorp  v.  Cole,  4  Dowl.  457, 
S.  C.  2  C.  M.  &  B.  367,  S.  C.  in 
error,  1  M.  &  W.  531.  See  P.  I. 
ch.  1,  s.  1,  d.  1,  p.  5. 

(o)  See  P.  I.  ch.  1,  s.  2,  p.  11. 

(p]  Eolle  Ab.  Arb.  A.  ;  Marks 
v.  Marriott,  1  Ld.  Baym.  114; 
Smalley  v.  Blackburn  Bail.  Co., 
2  H.  &  N.  158,  S.  C.  27  L.  J.  Ex. 
65  ;  Henry  v.  Kirwan,  9  Ir.  C.  L. 
Eep.  459. 
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ics. 


by  it,  but  lie  must  direct  the  parties  to  execute  conveyances     PAET  m- 
to  each  other  of  the  allotted  portions  (<?). 

Yet  it  is  said,  in  an  old  case,  that  if  a  dispute  be  between 
two  respecting  the  title  to  a  lease  for  years  of  land,  and  they 
submit  the  matter  to  arbitration,  and  the  arbitrator  award, 
that  one  party  shall  have  the  land,  or  shall  have  the  term, 
this  is  a  good  gift  of  the  interest  in  the  term ;  but  if  the 
award  be  that  one  shall  permit  the  other  to  enjoy  the  term, 
this  is  no  good  gift  of  the  interest  in  it  (r).  This  case,  how-  May  decide 
ever,  seems  in  effect  only  to  show,  that  the  award  is  conclu-  tweeiTpart 
sive  as  between  the  parties,  on  a  question  of  disputed  title, 
not  that  it  has  power  to  transfer  the  right  from  one  to  the 
other. 

When  it  is  necessary  for  the  party  to  whom  the  arbitrator  Not  give  title 
has  awarded  property  to  make  out  a  title  to  it  as  against  a 
stranger  to  the  submission,  then  it  is  clearly  seen  that  the 
award  has  not  the  effect  of  a  conveyance. 

An  action  between  the  owner  of  land  and  a  party  holding  Award  that 
by  his  permission,  but  claiming  to  hold  as  bailiff  and  not  as  tenant  no 
tenant,  was  referred  to  an  arbitrator,  who  was  to  say  what  effect  on  is8ue 
was  to  be  done   by  the  parties  respecting  the  land.      He  lord  and 
awarded,  that  the  holding  was  as  tenant,  that  the  tenancy  creditor- 
should  cease  on  the  delivery  of  the  award,  and  that  posses- 
sion of  the  land  should  be  delivered  up  to  the  owner  one 
month  after. 

On  an  issue  between  the  landlord  and  an  execution  cre- 
ditor of  the  tenant,  whether  the  crops  growing  on  the  land 
(which  had  been  seized  by  the  creditor  after  the  delivery  of 
the  award,  but  before  the  month  had  expired  or  the  landlord 
taken  possession)  were  the  property  of  the  tenant  or  not,  the 
court  held  that  the  award  had  not  the  effect  of  transferring 
to  the  landlord  the  property  in  the  land,  or  in  the  growing 
crops  which  would  have  passed  with  the  land  (*) . 

Though  an  award  in  an  action  of  ejectment  determining  Title  in 
the  right,  and  ordering  the  land  to  be  delivered  up  to  tho  ejoc 
lessor  of  the  plaintiff,  was  held  to  be  conclusive  in  favour  of 
the  plaintiff's  claim;  on  a  second  action  of  ejectment  between 


(7)  Johnson  v.  Wilson,  Willcs,      223 ;  2  Loon.  104. 
248.  («)  Thorpe  v.  Eyre,  1  A.  &  E. 

(r)  Trusloe  v.  Yewro,  Cro.  Eliz.      926. 
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the  same  parties,  in  giving  that  judgment,  the  court,  in  ex- 
planation of  the  effect  of  the  award,  said  that  the  award  could 
not  have  the  operation  of  conveying  the  land,  but  that  there 
was  no  reason  why  the  defendant  might  not  conclude  himself 
by  agreement  from  disputing  the  title  of  the  lessor  in  eject- 
ment, and  that  as  the  parties  had  consented  that  the  award 
should  be  conclusive  as  to  the  right  to  the  land,  that  was 
sufficient  to  bind  them  in  the  action  of  ejectment  (**).  Com- 
menting on  this  case  in  the  one  previously  quoted,  Patteson, 
J.,  said  the  effect  of  the  award  here  was,  that  the  land  had 
ahcays  been  the  property  of  the  claimant,  but  that  in  the 
case  before  him  the  award  found  that  the  property  in  the 
land,  so  far  as  the  possession  during  the  term  was  concerned, 
was  in  the  tenant,  and  then  he  added,  "  Is  there  any  instance 
in  which  an  award  has  been  held  to  transfer  property  ?  "  («). 

An  award  of  a  sum  of  money  to  the  plaintiff  as  a  compen- 
sation for  his  lands,  which  had  been  irregularly  taken  by  a 
railway  company,  and  in  full  satisfaction  of  all  matters  in 
difference,  is  a  bar  to  a  subsequent  action  for  mesne  profits  of 
the  land  (t). 

The  following  case  shows  that  personal  property  cannot  be 
transferred  by  an  award. 

An  award  ordered  that  a  tenant  should  deliver  up  to  his 
landlord  on  a  certain  day  a  stack  of  hay  left  on  the  premises 
by  the  tenant,  on  the  tenant  being  paid  or  allowed  a  certain 
sum  in  satisfaction ;  it  w^as  held  that  the  property  in  the  hay 
did  not  pass  to  the  landlord  on  his  tender  of  the  money  by 
mere  force  of  the  award,  against  the  consent  of  the  tenant, 
who  refused  to  accept  the  money  or  deliver  up  the  hay, 
and  therefore  that  the  landlord  could  not  maintain  trover 
for  it,  but  that  his  remedy  was  on  the  award :  though  had 
the  tenant  accepted  the  money,  that  would  have  been  a 
ratification  of  the  award,  and  an  assent  to  the  transfer  of  the 
property  («•). 

An  award  made  under  an  act  of  parliament  differing  from 
an  award  under  a  private  submission,  often  has  the  effect  of 


(<)  Doe  d.  Morris  v.  Kosser,  3 
East,  15. 

(«)  Thorpe  v.  Eyre,  1  A.  &  E. 
926. 


(t>)  Smalley  v.  The  Blackburn 
Bail.  Co.,  2  H.  &  N.  158,  S.  C.  27 
L.  J.  Ex.  65. 

(w)  Hunter  v.  Rice,  15  East, 
100. 
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transferring  property  of  its  own  force  without  any  subsequent     TAET  III. 
act  of  the  parties. 


Thus,  under  the  old  general  Inclosure  Act  (stat.  41  Gr.  III.  Award  under 
c.  109),  the  legal  title  to  an  allotment  of  land  is  acquired  by 
the  award  of  the  commissioners,  when  duly  executed   and 
proclaimed,  without  any  conveyance. 

It  is  to  be  observed,  that  by  that  act  the  title  does  not  Whether  title 

Driven  bv 

vest  by  the  mere  allotment  of  the  land  to  the  party.     It  is  allotment 
the  subsequent  award  that  conveys  the  title  (#).     Even  where  before  award. 
a  local  act  gave  the  parties  power  to  inclose  or  fence  in  their 
allotments,  and  to  sell  and  convey  their  interests  in  them 
before  the  execution  of  the  award,  it  was  held,  that  the  legal 
freehold  did  not  pass  to  the  allottee  before  the  execution  of 
the  award  (y)  . 

The  right  of  property  in  a  dwelling  taken  compulsorily  Title  passed 
under  the  Artizans'  Dwellings  Act,  1875  (z),  did  not  pass  until 


the  final  award  (a)  .  When  the  purchase-money  found  by  ings  Act  on 
the  award  was  paid  into  court  and  the  title  accepted  there  was  a 
right  to  enter  into  possession  at  once.  Where,  on  appeal  to  a 
jury,  the  purchase  sum  was  raised  beyond  the  sum  awarded, 
interest  at  4  per  cent,  on  the  extra  sum  was  payable  from  the 
date  of  the  first  payment  to  that  of  the  second  (b)  . 

The  right  to  tithes  may  be  extinguished  by  an  award  under  Award  extin- 
a  statute  directing  commissioners  to  set  out,  allot,  and  award  fi^ht  to° 
portions  of  the  waste  in  lieu  of  tithes  ;  but  it  does  not  under  tithes. 
this  provision,  pass  by  the  mere  allotment  before  the  award 
is  made  (c). 

It  may  be  noticed,  that  the  legal  title  to  the  purchase-  When  title  to 
money   or    compensation-money  to   be   ascertained  by  the 
award  of  a  commissioner  under  an  inclosure  act  is  not  complete  Plete- 
until  the  award  be  made.     Therefore,  if  a  person  entitled  to 
such  money  assign  away  his  interest  before  the  award  is 
made,  he   is  not  a  necessary  party  to  a  bill  filed  by  the 
assignee  for  the  recovery  of  the  money  (d). 

(x]  Farror  v.  Billing,  2  B.  &  A.  of  "Works,  Justice  of  Peace,  29  July, 

171.     See  1  &  2  G.  IV.  c.  23.  1882. 

(y]  Farror  v.  Billing,  2  B.  &  A.  (6)  Shaw  v.  Birmingham  Cor- 

171  ;   Groathead  v.  Morloy,  3  M.  poration,  27  Ch.  D.  61-4. 

&  G.  1W.  (c)  Ellis  v.  Arnison,  5  B.  &  A. 

(z)  38  &  39  Viet.  c.  GG,  repealed  47. 

by  53  &  54  Viet.  c.  70.  (d)  Cator  v.  The  Croydon  Canal 

(")  15;iriK'ttf.Motrbpolituii  Board  Co.,  4  Y.  &  C.  40.3. 
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Under  a  statute,  which  directed  that  the  herbage  of  certain 
closes  should  be  and  remain  to  the  use  and  benefit  of  such 


PAET  III.          In  some  instances,  however,  the  legislature  by  the  use  of 

CH    I 

— appropriate  words  gives  the  seisin  and  legal  estate  upon  the 

m  title  to  allotment  only,  and  before  the  execution  of  the  award  (e) . 

passes  « ' 

by  allotment. 

Award  a 

parliamentary  .     . 

declaration,  persons  as  the  commissioners  should  appoint,  an  award  as- 
signing the  herbage  to  the  surveyors  of  the  highways  for 
a  certain  township,  and  their  successors  for  the  time  being, 
was  held  good,  as  amounting  to  a  parliamentary  declaration 
of  the  parties  who  were  to  hold  it ;  although  the  award  would 
have  been  bad  as  a  common  law  conveyance,  since  surveyors 
of  the  highways  are  not  a  corporate  body.  The  lord  of  the 
manor  in  whom  the  fee  of  the  soil  was  vested,  was  held  to 
be  a  trustee  for  the  surveyors  for  the  time  being  as  to  the 
herbage  (/). 


Effect  of  the 
award  on 

infants. 


Corporations. 
Parties  added. 

Agents. 

Attorneys. 

Executors. 


Trustees. 
Assignees. 
Public 
officers. 


vi.  Effect  of  an  award  on  the  parties  and  strangers.'] — As  an 
examination  of  the  effect  of  an  award  on  parties  and  others 
occupies  many  pages  elsewhere  in  this  work,  we  must  refer  to 
them  for  an  exposition  of  the  effect  of  an  award  on  infant 
parties  (</),  on  corporations  and  corporate  property  (//),  on 
parties  added  on  the  reference  of  a  cause,  and  on  those  who 
have  in  fact  become  parties  by  acquiescence  in  the  refer- 
ence («') ;  on  agents  (&) ,  or  attorneys  (/) ,  who  have  referred 
matters  respecting  their  principals'  interests;  on  executors, 
both  when  themselves  parties  to  references  relating  to  their 
testator's  estate,  and  when  only  interested  as  representing  a 
deceased  party  to  the  submission  (m) ;  on  trustees  (;;),  or 
assignees  of  bankrupts  and  insolvents  (o) ;  on  public  officers, 


(e)  Doe  d.  Harris  v.  Saunder,  5 
A.  &  E.  664;  Doe  d.  Duke  of 
Beaufort  v.  Neeld,  3  M.  &  G.  271  ; 
Kingsley  v.  Young,  17  Yes.  468 ; 
18  Yes.  207. 

( /)  Johnson  v.  Hodgson ,  8  East, 
38. 

for)  See  P.  I.  ch.  2,  s.  1,  d.  4, 
p.  18;  P.  III.  ch.  4,  s.  1,  d.  2. 

(A)  Att.-Gen.  v.  Clements,  1 
Turn.  &  E.  58.  See  P.  I.  ch.  2, 
s.  1,  d.  6,  p.  22  ;  P.  HE.  ch.  4,  s.  3, 
d.  2,  charitable  corporations ;  P. 
III.  ch.  6,  s.  1,  d.  3,  attachment 
against  corporations. 

(0  See  P.  I,  ch.  2,  s.  1,  d,  7, 


p.  22;  P.  III.  ch.  4,  s.  1,  d.  2, 
stranger  consenting  to  award. 

(A-)  As  to  agents,  see  P.  I.  ch.  2, 
s.  2,  d.  1,  p.  23. 

(?)  As  to  solicitors,  see  P.  I. 
ch.  2,  s.  2,  d.  2,  p.  25. 

(m)  See  P.  I.  ch.  2,  s.  2,  d.  4, 
p.  29,  reference  by  executors ; 
P.  HE.  ch.  6,  s.  1,  d.  3,  liability 
to  attachment ;  P.  II.  ch.  3,  s.  3, 
d.  7,  p.  166,  liability  of  party 
dying. 

(»)  See  P.  I.  ch.  2,  s.  2,  d.  5, 
p.  32. 

(o)  See  P.  I.  ch.  2,  s.  3,  d.  1, 
p.  33. 
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in  whose  name  by  statute  a  company  are  to  sue  and  be  sued  (p) ; 
and  on  those  who  are  strangers  to  the  submission  (q). 

By  the  code  civile  in  force  in  the  Mauritius  an  award  binds 
the  judgment  creditors  of  the  parties  as  it  binds  the  parties  (r).  Creditors. 

Where  the  defendant  had  been  arrested,  a  reference  of  the  Award  no 
cause  on  the  trial  (a  juror  being  withdrawn  by  consent)  was  defendant0 
held  not  to  entitle  the  defendant  to  be  discharged  out  of  from  arrest, 
custody  at  the  plaintiff's  suit,  even  after  the   award  was 
made ;  since,  as  neither  the  submission  by  rule  of  court,  nor 
the  award,  made  any  provision  for  his  discharge,  the  intention 
of  the  arbitrators  seemed  to  be  that  all  things  should  remain 
in  statu  quo,  until  the  award  was  performed  (*). 

In  one  instance,  where,  after  an  award  made,  the  plaintiff  Proceeding 
proceeded  in  the  cause  referred,  and  obtained  a  verdict,  the  after  award, 
court  refused  to  set  aside  the  verdict,  and  left  the  defendant 
to  his  remedy  by  action  on  the  arbitration  bond  (t). 

If  a  party,  pending  a  reference,  assign  his  contingent  right  Assigning 
under  the  award,  and  after  an  award  in  his  favour,  receive  right  before 
the  sum  awarded  from  his  opponent,  an  action  for  money  had  award  made, 
and  received  will  lie  against  him  at  the  suit  of  the  person  to 
whom  he  has  assigned  his  claim ;   a*id  if  the  one  who  has 
parted  with  his  interest  pay  the  arbitrator's  charges  on  taking 
up  the  award,  and  receive  from  the  party  against  whom  the 
award  has  been  made,  not  only  the  sum  awarded,  but  also 
that  amount  of  the  costs  of  the  award  for  which  the  latter  is 
made  liable,  the  amount  of  the  costs  so  paid  over,  as  well  as 
the  sum  awarded,  may  be  recovered  by  the  assignee  in  the 
same  action  (u). 

The  effect  of  the  award  on  the  arbitrator,  whether  it  gives  Effect  of 
him  a  right  to  remuneration  (;r),  and  what  liability  it  may  arbitrator, 
impose  on  him  in  respect  of  directions  contained  in  it  (y),  or 
in  respect  of  money  or  chattels  deposited  with  him  to  abide 

( p)  Seo  Corpo  v.  Glyn,  3  B.  &  (s}  Apsley  v.  Crosley,  Barnes, 

Ad.  801.  54. 

(a)  See  P.  II.  ch.  8,  s.  4,  p.  443;  (<)  Potter  v.  Day,  Pract.  Eeg. 

P.  III.  ch.  4,  s.  1,  d.  2,  liability  of  C.  B.  47. 

stranger  in  equity ;  P.  III.  ch.  3,  (u\  Smith  v.  Jones,  1  Dowl.  N. 

s.  5,  d.  3,  p.  556,  award  as  evi-  S.  526. 

dence  affecting  strangers.  (x)  Seo  P.  II.  ch.  11,  s.  1,  p. 

(r)  Martin  v.  Boulanger,  8  App.  492. 

Cas.  25KJ.  (y)  See  P.  II.  ch.  11,  s.  2,  d.  2, 

p.  495. 
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PAET  in.     j^g  decision  (z),  is  examined  in  the  concluding  chapter  of  the 


CH.  I. 


previous  part. 

Award  not  vii.  Effect  of  award  on  a  party  bankrupt."] — The  validity  of 

banlmfptcy  of  ^ne  award  is  not  necessarily  affected  by  a  party,  after  enter- 
a  party.  jng  into  the  submission,  becoming  bankrupt  before  the  execu- 

tion of  the  award  (a]  ;  but  it  may,  nevertheless,  in  many 
cases,  be  enforced  by  action  (b),  by  attachment  (c),  or  by 
entering  up  judgment  and  issuing  execution  in  the  cause 
referred  (d),  as  in  other  cases. 

Effect  of  If,  however,  nothing  but  the  question  of  the  liability  of  a 

Insolvent         Party  to  a  debt,  or  of  the  amount  of  a  debt  owing  by  him,  be 

Actsonaward  referred,  and  he  after  the  reference,  but  before  the  award, 
of  a  debt. 

become  bankrupt,  and  obtain  his  certificate,  or  be  discharged 

under  the  Insolvent  Debtors  Act,  the  fact  of  the  arbitrator 
having  awarded  against  him  cannot  preclude  him  from 
claiming  the  benefit  of  the  statutes  of  bankruptcy  or  in- 
solvency to  relieve  himself  from  liability  in  respect  of  all 
debts  from  which,  had  there  been  no  reference,  the  statutes 
would  have  protected  him.  In  such  case  the  award  will  be 
set  aside  (e),  or  if  the  bankrupt  have  been  taken  on  an 
attachment  before  he  has  obtained  his  certificate,  he  will, 
after  obtaining  it,  be  entitled  to  be  discharged  out  of 
custody  (/). 

On  costs  not         But  if  the  award,  besides  ordering  the  payment  of  a  debt 
provable.         from  which  the  bankrupt  is  protected  by  the  certificate,  also 
direct  him  to  pay  costs  from  which  he  is  not  so  protected,  the 
award  will  be  enforced  against  him  as  to  the  costs  (g). 
Sum  awarded       An  award  of  a  sum  certain  creates  a  debt  which  is  provable 
timL^cre-      under  a  commission  of  bankruptcy,  and  is  a  good  petitioning 
ditor's  debt,     creditor's  debt  (Ji). 

(z)  See  P.  II.  ch.  11,  s.  2,  d.  3,  (d]  Andrews  v.  Palme^  4  B.  & 

pp.  497,  499.  A.  250.     See  P.  III.  ch.  8. 

(a)  Edwards,  Ex  parte,  3  Mor-  (e)  E.  v.  Bingham,  2  Tyrw.  46. 

rell's  Bank.  Eep.  79.     See  P.  II.  (/)  E.  v.  Davis,  9  East,  317; 

ch.  3,  s.  3,  d.  4,  p.  162,  revocation  Baker's  case,  2  Stra.  1152. 

by  bankruptcy.  (g}  E.  v.  Davis,  9  East,  317; 

(6)  Taylor  v.  Marling,  2  M,  &  Haswell  v.  Thorogood,  7  B.  &  C. 

G.  55.  705. 

(c)  Hemsworth  v.  Brian,  1  C.  B.  (h)  Antram  v.  Chace,  15  East, 

131.     See  P.  III.  en.  6,  s.  3,  d.  3,  208. 
showing  cause  against  attachment. 
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Where,  after  an  award  for  the  plaintiff  in  an  action  for  the     PA*T  in. 
balance  of  an  account,  the  defendant,  before  judgment  was  - 
entered  on  the  verdict  taken  subject  to  the  reference,  com- 
mitted an  act  of  bankruptcy  by  filing  a  declaration  of  in- 
solvency, and  giving  notice  thereof  immediately  to  the  plaintiff, 
the  court  allowed  the  plaintiff  to  prove  as  a  creditor  for  the 
amount  awarded  and  for  interest  and  costs  (t) . 

When  a  party  fails  to  perform  the  award,  the  arbitration  Penalty  in 
bond  being  forfeited,  the  penalty  becomes  a  debt  sufficient,  bond 


until  the  award  be  set  aside,  as  a  petitioning  creditor's  debt,  petitioning 

7  *•  °  .  creditor  s 

to  support  a  commission  of  bankruptcy.     The  mere  filing  a  debt, 
bill  in  Chancery  to  impeach  the  award  will  not  suspend  its 
effect,  or  make  the  debt  insufficient  (/.•) . 

vin.  Effect  of  an  award  on  the  solicitor's  lien  for  costs.~\ —  Solicitor's 
The  attorney  of  the  plaintiff  in  the  cause  referred  has  a  lien  a^ajj1"1 
for  his  costs  upon  a  sum  awarded  to  the  plaintiff,  as  he  has 
upon  a  sum  recovered  by  verdict  and  judgment,  and  if,  after 
notice  of  the  lien,  the  defendant  pay  the  money  to  the  plain- 
tiff, instead  of  to  the  plaintiff's  attorney,  the  latter  may  Enforcing 
compel  a  repayment  to  himself  by  summary  application  to  Jf  court  in6 
the  court,  and  he  will  not  be  prejudiced  by  a  collusive  release  case  of  fraud 
from  the  plaintiff  to  the  defendant  (/).     But  the  attorney's 
right  to  apply  personally  seems  limited  to  the  case  of  an 
attempt  to  defraud  him. 

An  arbitrator  awarded  that  the  plaintiff  had  no  claim  on  Not  unless 
the  defendant  in  the  action,  but  ordered  a  third  person,  party  fronTdoubt. 
to  the  reference,  to  pay  the  plaintiff  a  sura  of  money  and 
the  costs  of  the  reference.  The  plaintiff  having  subsequently 
become  a  bankrupt,  his  attorney,  who  claimed  a  lien  for 
his  costs  on  the  sum  awarded,  applied  for  a  rule  calling 
on  the  third  party  to  pay  him  the  amount,  the  latter  having 
declined  to  do  so,  as  the  bankrupt's  assignee  would  not 
sanction  the  payment ;  the  court  refused  the  motion,  on  the 
ground  that  as  such  a  rule  would,  under  the  1  &  2  Viet.  c.  110, 
8.  18,  have  the  conclusive  effect  of  a  judgment,  it  would 
not  be  granted  unless  the  claim  were  free  from  all  doubt, 

(?)  Harding,   Ex  parte,   5  Do          (/)  Ormerod  v.  Tato,    1   East, 

Gox,  M.  &  G.  367.  464 ;  Symonds  v.  Mills,  8  Taunt. 

(k)  Lingood,  Ex  parto.  1  Atk.  526. 
210. 
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Attorney 
cannot  have  a 
rule  to  pay 
him  the 
amount  on 
•which  he 
claims  a  lien. 


When  lien 
paramount  to 
claim  of 
assignees  of 
party  bank- 
rupt. 


Effect  of 
award. 


which  the  court  did  not  consider  it  to  he  in  the  case  before 
them  (m). 

In  the  above  case  the  court  also  expressed  a  doubt  whether 
the  attorney  could  enforce  his  lien  by  applying  for  a  rule 
calling  on  the  opposite  party  to  pay.  In  a  later  case  the 
court  decided  he  could  not.  There  the  arbitrator  found  a 
verdict  for  the  defendant  in  the  cause,  but  directed  him  to 
pay  the  plaintiff  a  sum  of  money  in  respect  of  the  matters  in 
difference,  and  ordered  the  plaintiff  at  the  same  time  to  pay 
the  defendant  the  costs  of  the  cause,  which  were  to  abide  the 
event  of  the  award.  The  defendant,  deducting  his  costs  of 
the  cause,  paid  the  plaintiff's  attorneys  the  balance.  They 
claimed  a  lien  of  the  whole  sum  awarded,  but  the  court 
refused  to  grant  them  a  rule  to  compel  the  defendant  to  pay 
them  the  amount  he  had  deducted  («). 

If  an  uncertificated  bankrupt  brought  an  action  for  work 
done  by  him  subsequent  to  his  bankruptcy,  his  attorney,  if 
the  action  were  referred,  had  a  lien  for  his  costs  of  the  action 
and  reference  on  the  amount  awarded  to  the  bankrupt  para- 
mount to  the  claim  of  the  assignees ;  and  if  in  consequence 
of  a  claim  by  the  assignees  the  defendant  refused  to  pay  the 
amount  to  the  bankrupt,  and  an  action  were  commenced  in 
the  bankrupt's  name  on  the  award,  the  defendant  might 
obtain  an  interpleader  rule  calling  on  the  assignees  to  contest 
their  right  as  against  the  attorney  (o) . 

The  award  in  a  cause  seems  to  have  the  same  effect  as  a 
judgment  on  the  attorney's  lien  for  costs  (/>). 

See  the  cases  in  the  notes  under  the  rules  before  the  Judi- 
cature Acts,  as  to  the  effect  of  an  award  of  set-off  on  the 
attorney's  lien  for  costs  (<?). 


Alteration  in 

award  by  the 


ix.  Effect  of  altering  an  aicard.~\  —  The  court  has  no  power 


5  Dowl.  26 ;  Domett  v.  Hellyer,  2 
Dowl.  540;  Caddell  v.  Smart,  4 
Dowl.  760  ;  Brearey  v.  Kemp,  24 
L.  J.  Q.  B.  310 ;  Pringle  v.  Gloag, 
10  Ch.  D.  676. 

(r)  Hall  v.  Alderson,  2  Bing. 
476 ;  Wood  v.  Duncan,  7  Dowl. 
91 ;  Moore  v.  Butlin,  7  A.  &  E. 
59J. 


(m)  Holcroft  v.  Manby,  2  D.  & 
L.  319. 

(»)  Dunn  v.  West,  10  0.  B.  420. 

(o)  Joiies  v.  Turnbull,  2  M.  & 
W.  601. 

(p)  Cowell  v.  Betteley,  10  Bing. 
432.  See  Figes  v,  Adams,  4  Taunt. 
632. 

(7)  Doe  d.  Swinton  r.  Sinclair, 
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Notwithstanding  the  many  old  decisions,  which  show  that     PAET  In- 
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an  arbitrator,  after  once  publishing  his  award,  could  not  alter 
its  terms  to  correct  an  error,  the  Court  of  Chancery  on  one  trator6  * 
occasion  held  valid  a  second  award,  the  first  award  by  mis- 
take not  having  been  drawn  up  as  the  arbitrator  intended  to 
award,  and  therefore  not  expressing  his  mind  (*). 

But  the   Arbitration  Act,  1889,  empowers  him  now  to  Amending 

,.  j    ,,  i     •     i        .   .   i  ..         clerical  error, 

correct  in  an  award  "any  clerical  mistake  or  error  arising  Arbitration 
from  any  accidental  slip  or  omission  "  (t).  Act>  1889- 

A  material  alteration  by  a  party  interested  in  the  award  B7  »  party- 
would  probably  have  a  very  serious  effect,  and  might  avoid 
the  instrument  altogether  («) . 

Where  there  was  a  mistake  in  the  recital  of  the  umpirage  By  a  stranger, 
in  the  Christian  name  of  one  of  the  arbitrators  who  appointed 
the  umpire,  an  alteration  made  by  a  stranger  subsequently  to 
the  publication  of  the  award  by  striking  out  the  wrong  and 
inserting  the  right  Christian  name,  the  court  held  did  not 
vitiate  the  award,  but  left  it  in  the  state  in  which  it  was 
before  the  alteration,  the  mistake   being  immaterial.     The  Material 
court,  however,  added,  that  if  the  alteration  had  been  made  a 
in  any  material  part  it  would  have  been  fatal  (x).     In  an 
earlier  case,  however,  just  cited,  where  the  alteration  by  the 
arbitrator,  though  in  a  material  point,  was  treated  simply  as 
nugatory,  it  was  likened  to  a  spoliation  by  a  stranger,  as  if 
that  was  simply  void  (y) . 

(s)  Morduo  v.  Palmer,  W.  N.  308  ;  Pigott's  case,  1 1  Eep.  27  a. 
(1870)  206.  See  P.  II.  ch.  3,  s.  1,  (x)  Trew  v.  Burton,  1  C.  &  M. 

d.  3,  p.  141.  533. 

(*)  52  &  53  Viet.  c.  49,  s.  7  (c).          (y)  Henfreo  v.  Bromley,  6  East, 

(M)  Henfree  v.  Bromley,  tt  East,  308. 
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CHAPTER  II. 


PERFORMANCE  OF  THE  AWARD. 


PABT  III. 
CH.  n. 

Contents  of 
the  second 
chapter. 


How  the  award  is  to  be  performed  forms  the  subject  of  the 
present  chapter. 

The  first  section  shows  generally  what  sort  of  performance 
is  required ;  the  second  is  confined  to  an  examination  of  the 
proper  mode  of  compliance  with  an  award  directing  the 
execution  of  a  deed,  such  as  a  conveyance  or  a  release. 


PABT  III. 
en.  n.  s.  1. 

Performance 
within  a 
reasonable 
time. 


Performance 
at  several 
times. 


Party  bound 
to  take  notice 
of  award. 


SECTION  I. 

WHAT  A  SUFFICIENT  PERFORMANCE  OF  THE  AWARD. 

An  award  is  to  receive  a  liberal  and  sensible  construction, 
and  as  far  as  possible  to  be  governed  by  the  intent  of  the 
arbitrator ;  therefore,  if  the  arbitrator  award  a  thing  to  be 
done,  without  saying  within  what  time,  the  party  shall  have 
a  reasonable  time,  because  it  must  be  presumed  that  the 
arbitrator  intends  all  things  necessary  to  the  doing  the  thing 
he  directs ;  and  a  reasonable  time  is  necessary  (a). 

Though  an  award  cannot  be  made  part  at  one  time  and 
part  at  another ;  yet  it  may  be  performed  part  at  one  time 
and  part  at  another ;  for  the  nature  of  the  thing  may  require 
performance  at  different  places  and  times  (b) . 

Each  party  is  bound  to  perform  the  award,  and  to  comply 
with  its  directions,  as  far  as  regards  himself. 

As  the  making  the  award  is  as  much  within  the  knowledge 
of  one  as  of  the  other,  no  notice  of  its  being  made  is  necessary 


(a)  Bac.  Ab.  Arb.  F. ;  Freeman 
v.  Bernard,  1  Salk.  69. 


(6)  Bac.  Ab.  Arb.  F. 
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to  impose  the  duty  of  obedience  (c).     As  to  the  notice  of  his     PAET  HI- 
report  being  ready  to  be  given  by  a  referee  under  the  Rules  — 
of  Court,  see  ante,  p.  368. 

But  if  money  or  any  other  chattel  be  deposited  in  the  Stakeholder 
hands  of  a  stakeholder  to  abide  the  award,  it  is  not  his  duty  take  notice  of 
to  take  notice  of  the  award,  but  he  should  retain  the  property  award- 
in  his  possession  until  the  arbitrator's  judgment  has  been 
communicated  to  him  (d). 

The  party  directed  to  do  any  act  must  substantially  comply  Party  mus* 

. ,,    ,, r  .  ., .  ,  ,,  ,  obey  award 

with  the  requisitions  01  the  award.  substantially. 

In  an  action  by  a  husband  and  wife  (the  husband  being  Award  to  pay 
made  a  party  unwillingly)  respecting  the  right  of  the  wife  ™|f^y 
to  an  annuity,  the  award  ordered  the  arrears  of  the  annuity 
to  be  paid  to  the  wife ;  it  was  held  to  be  no  answer  to  an 
attachment  for  non-payment  to  her,  that  her  husband  had 
previously  demanded  them,  and  that  they  had  been  paid  to 
him,  it  being  evident  that  the  payment  to  the  husband  was 
clearly  collusive,  and  it  having  been  known  to  the  party  in 
default  that  it  was  intended  by  all  parties  that  the  wife 
should  enjoy  the  fruits  of  the  action,  if  the  decision  were  in 
her  favour  (e). 

An  award  by  commissioners  under  an  inclosure  act  directed  To  keeP  drain 
that  the  owners  of  lands,  over  which  a  certain  drain  passed, 
should  cleanse  and  keep  the  same  of  a  sufficient  width  and 
depth  to  carry  off  the  water  "intended  to  run  down  the 
same."  The  occupier  of  a  close  by  which  the  drain  passed, 
and  whose  lands  were  drained  by  it,  subsequently,  for  the 
better  draining  of  his  lands,  opened  a  sough  or  under-drain 
into  the  awarded  drain.  It  was  held  that  this  method  of 
draining  not  being  contemplated  by  the  award,  the  owner 
of  land  lower  down,  across  which  the  drain  ran,  was  not 
bound  to  keep  the  awarded  drain  of  sufficient  capacity  to 
cany  off  the  additional  water  which  was  poured  into  it  by 
the  sough  (/) . 

The  award  must  be  performed  by  the  parties  as  far  as  Party  must 
they  lawfully  can ;  and  if  several  matters  bo  directed  to  be  ^^ 

and  possible. 

(c)  Child  v.   Horden,  2  Bulst.  A.  &  E.  536. 

143 ;  Gablo  v.  Moss,  1  Bulst.  44  ;          (e)  Wynne  v.  "Wynne,  4  M.  &  G. 

Archb.  PL  &  Ev.  90,  2nd  od. ;  Bell  253,  S.  0.  1  DdwL  N.  S.  723. 
v.  Twontyman,  1  Q.  11.  766.  (/)  Sharpo  v,  Hancock,  7  M.  &. 

('/)  Wilkinson  v.   Godofroy,   9  G.  334. 
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PAST  III. 
en.  ir.  s.  1 . 


Award  to 
remove  weirs. 


To  reinstate 
premises 
pulled  down. 


To  dig  for 
coal. 


done,  all  within  the  arbitrator's  power  to  order,  it  is  no 
answer  to  an  attachment  for  non-performance  of  the  award 
that  as  to  one  of  the  matters  it  is  out  of  the  party's  power 
to  do  it,  or  that  compliance  would  subject  him  to  an  action, 
if  he  have  done  nothing  to  show  his  willingness  to  obey  the 
award. 

Hence,  where  an  umpire  directed  a  defendant  to  prostrate 
some  weirs  of  which  he  was  a  proprietor,  and  also  another 
weir  in  which  he  had  only  a  share,  and  then  said  he  made 
his  award  only  to  extend  so  far  as  any  right  or  interest  the 
defendant  possessed,  it  was  held  by  the  court  that  it  was  the 
defendant's  duty  to  obey  as  far  as  he  could,  and  that  if  he 
could  not  remove  his  share  of  the  latter  weir  without  being 
liable  to  an  action  for  trespass,  that  would  be  an  answer  to 
that  part  of  the  award  (</). 

If  an  award  directing  a  party  to  reinstate  premises,  which 
he  has  wrongfully  pulled  down,  and  to  restore  them  exactly 
as  before,  would  be  a  violation  of  the  provisions  of  a  building 
act  passed  subsequent  to  their  original  erection,  the  party  is 
bound,  under  the  order  to  reinstate,  to  erect  the  premises 
anew,  but  in  conformity  with  the  provisions  of  the  statute, 
the  increased  expense  of  such  erection  having  been  cast  upon 
him  by  his  own  conduct  (/*). 

Where  the  lessees  of  some  lands  and  coal  mines  found  or 
to  be  found,  covenanted  to  sink  for  coal  as  far  as  could  and 
ought  to  be  accomplished  by  persons  acquainted  with  the 
nature  of  collieries  and  as  in  such  cases  was  usual  and  cus- 
tomary, and  immediately  to  erect  such  fire-en  giiies  as  should 
be  necessary ;  an  award,  ascertaining  the  damages  occasioned 
by  their  default  to  do  so,  further  directed,  that  the  lessees 
should  sink  to  and  through  the  coal  mines  demised,  and  erect 
fire-engines  thereon  ready  and  complete  for  working  the 
mines  and  getting  the  coals,  according  to  the  terms  of  the 
lease,  before  a  certain  day ;  it  was  held  that  they  had  suffi- 
ciently performed  the  award  on  their  showing  that  they  had 
sunk  for  coal  as  far  as  they  could  and  ought  in  the  judgment 
of  persons  of  competent  skill  in  such  works,  and  as  far  as  was 


(</)  Doddington  v.  Bail-ward,  7 
Dowl.  640. 


(7i)  Doddington  v.  Hudson,  1 
Bing.  410. 
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usual  and  customary  in  such  cases,  and  that  no  coal  could  be  PAET  HI. 

,  .  »'  CH.  II.  8.  1. 

got  worth  working  (t). 


Upon  an  award  for  the  payment  of  money  at  a  particular  Party  to  pay 

must  te    ^ 
money. 


time  and  place,  the  party  who  is  to  pay  ought  to  come  and 


tender  the  money  at  the  time  and  place,  even  if  the  other 
party  he  not  there  to  receive  it  (&). 

A  sum  directed  by  an  award  to  be  paid  for  arrears  of  rent  Must  seek 
of  a  house  is  a  sum  in  gross  payable  without  demand,  and  entitled.7 
the  party  directed  to  pay  must  seek  out  him  who   is  to 
receive  it  (/). 

So  where   the   award   orders  the   defendant  to   pay  the  Must  get 

j       ,  i 

plaintiff  on  a  specified  day  his  costs  of  suit,  to  be  taxed  by 
the  proper  officer,  it  is  incumbent  on  the  defendant  to  pro- 
cure them  to  be  taxed  ready  for  payment  on  the  day  (ni). 

If  the  arbitrators  award  that  the  defendant  shall  "  enjoy  a  When  not 
house,  paying  rent  to  the  plaintiff,"  the  arbitration  bond  is  breach  of" 
forfeited  if  the  defendant  fail  in  the  payment.    The  payment  award, 
of  the  rent  is  not  a  mere  condition,  on  non-performance  of 
which  the  estate  of  the  defendant  is  to  cease  («) .     But  if  the 
award  be  that  one  shall  make  a  lease  for  years  to  the  other, 
rendering  certain  rent  to  the  lessor,  and  the  lessor  make  the 
lease,  but  the  rent  be  not  paid,  the  non-payment  of  the  rent 
is  no  breach  of  the  arbitration  bond,  but  distress  or  an  action 
of  debt  for  the  rent  are  the  proper  remedies.    If,  however,  the 
award  direct  the  lessee  to  pay  the  rent  the  bond  is  forfeited 
by  non-payment  (o). 

An  award  directing  all  suits  between  A.  and  B.  to  cease  is  When  pro- 
not  broken  by  A.  prosecuting  a  suit  against  B.  and  others  B^t^breach 
jointly  (p). 

An  award  that  the  plaintiff  should  not  prosecute  nor  pro-  Entering 
ceed  in  an  action  in  the  same  term,  was  held  not  to  be  broken  contmuanco- 
by  the  entry  of  a  continuance  from  term  to  term,  for  without 
such  entry  the  party  could  never  afterwards  have  gone  on 
with  his  action  (q).     If  the  award  be  that  he  shall  not  con-  By  attorney, 
tinuo  the  action,  it  is  a  breach  if  ho  continue  it  by  attorney, 

(t)  Hanson    v.    Boothman,    13         (it}  Parsons   v.  Parsons,    Cro. 

East,  21.  Eh/.  211. 

(A:)  Doyloy  v.  Burton,  1   Lord          (<>)  Anon.  F.  Moore,  3,  pi.  8. 
IJaym.  533.  (/>}  J  5arnardiston  t'.  Fowler,  10 

(/)  Furser  v.  Prowd,  Cro.  Jac.  Mod.  204. 
423.  (7)  Gray  i>.  Gray,  Cro.  Jac.  OliJ. 

(m)  Candler  v.  Fuller, Willos,62. 
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but  not  so  if  the  attorney  enter  the  continuance  without  his 
privity  (r). 

The  court  has  no  power  to  order  an  award  to  be  delivered 
up  to  be  cancelled  on  paying  the  amount  awarded  (s). 


SECTION  II. 


PAET  III. 

CH.  II.  8.  2. 

Whether 
request  to 
execute  the 
deed  neces- 
sary. 


Who  to 
prepare  and 
tender  the 
conveyance 
for  execution. 


Copyhold. 


PERFORMANCE  OF  AN  AWARD  DIRECTING  THE  EXECUTION 

OF   A    DEED. 

Where  the  arbitrator  directed  that,  on  payment  of  the 
mortgaged  debt,  the  mortgagee  should  reassign  the  mortgaged 
land,  the  duty  of  reassigning  was  held  to  attach,  without 
any  request  from  the  mortgagor.  And  this  distinction  was 
taken  by  the  court,  that  no  request  was  necessary,  because 
the  reassignment  might  have  been  made  without  the  presence 
of  both  parties,  but  that  it  would  have  been  otherwise  had 
the  duty  been  to  reinfeoff,  because  the  intended  feoffee  must 
have  been  present  to  receive  the  livery  (t) . 

When  the  award  orders  conveyances  of  real  or  personal 
property,  difficulties  often  arise  as  to  which  of  the  parties  is 
to  prepare  and  bear  the  expense  of  the  instruments,  and 
tender  them  for  execution. 

In  an  old  case,  it  is  said,  if  a  man  be  awarded  to  convey  an 
estate  to  another  person  by  such  a  time,  he  is  to  procure  the 
conveyances  to  be  made ;  or  to  convey  an  estate  to  another 
by  such  conveyances  as  shall  be  approved  of  by  such  a  counsel, 
he  is  certainly  to  prepare  the  conveyances,  and  to  procure 
them  to  be  approved  of  by  that  counsel  (u). 

In  a  more  modern  instance,  where  the  award  directed  the 
lessor  of  the  plaintiff  to  pay  the  defendant  a  certain  sum  for 
a  piece  of  copyhold  land,  and  that  the  defendant,  in  conside- 
ration of  that  sum,  should,  at  the  costs  and  charges  of  the 


(r)  Gray  v.  Gray,  Cro.  Jac.  525. 
(s)  Symonds  v.  Mills,  8  Taunt. 
526. 


(£)  Eosse  v.  Hodges,  1  Ld. 
Eaym.  233. 

(?«)  Gaudier  v.  Fuller,  Willes, 
62. 


EXECUTING  A  DEED  AWARDED.  535 

former,  surrender  the  land  to  his  use,  and  that  on  such  sur-     PAET  HI. 

CH    II    8    2 

render  being  made  and  delivered  to  him,  he  should  pay  the  — - — ' 


defendant  the  price  awarded ;  it  was  decided  by  the  court 
that  it  was  the  defendant's  business  to  prepare  and  execute 
the  surrender,  or  at  all  events  to  give  notice  that  she  would 
attend  on  the  steward  of  the  manor  to  make  it.  It  was 
proved  that  the  defendant  was  requested  to  make  the  sur- 
render, and  that  an  offer  was  made  to  pay  the  price  awarded, 
and  the  costs  of  the  surrender,  upon  the  surrender  being 
effected  by  the  defendant ;  and  the  court  granted  an  attach- 
ment against  her  (#). 

It  being  referred  to  an  arbitrator  to  decide  whether  a  con- 
tract subsisted  for  the  purchase  of  some  land,  and  the  award 
finding  that  the  contract  was  in  force,  and  directing  the  de- 
fendant to  perform  it,  and  to  pay  a  certain  sum  on  the  con- 
veyance of  the  land  by  the  plaintiff  to  him,  it  was  held  that 
in  order  to  bring  the  defendant  into  contempt  for  non-per- 
formance, the  plaintiff  should  have  executed  and  tendered  a 
conveyance  to  the  former  and  asked  for  the  money  (//). 

Both  this  case  and  the  preceding  one  (z)  were  decided  on 
what  was  supposed  to  be  the  general  rule  respecting  the  duty 
of  a  vendor  on  a  contract  for  sale,  to  prepare  and  tender  the 
conveyance  for  the  execution  of  the  vendee.  But  it  seems, 
from  Sir  Edward  Sugden's  work  on  Vendors  and  Purchasers, 
that  the  rule,  which  never  was  sanctioned  by  the  practice  of 
conveyancers,  has  ceased  to  be  law. 

The  effect  of  what  is  there  stated  may  be  thus  abridged :  Ordinary  rule 
When  the  contract  for  sale  of  lands  is  silent  respecting  the 
preparation  and  costs  of  the  conveyance,  it  seems  now  to  be 
settled  law,  notwithstanding  ancient  cases,  and  many  dicta  to 
the  contrary,  that  it  is  the  duty  of  the  purchaser,  at  his  own 
expense,  to  prepare  and  tender  the  conveyance  to  the  vendor 
for  execution.  If  the  agreement  expressly  require  the  pur- 
chaser to  prepare  and  bear  the  expense  of  the  conveyance, 
it  was  always  clear  that  the  vendor  need  not  tender  a  con- 
veyance. But  when  the  conveyance  is  to  be  prepared  at  the 
expense  of  the  vendor,  and  there  is  nothing  in  the  agreement 

(x)  Doe  d.  Clarke  v.  Stillwcll,      Taunt.  561. 

8  A.  &  E.  (M,j.  (z)  Doo  d.  Clurko  v.  Stillwcll,  8 

(•(/)  Stuudloy  v.  Hcmmiiigton,  G      A,  &  E.  (Ho. 
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Deed  tendered 
should  be 
drawn  accord- 
ing to  award. 


Demanding 
execution  by 
agent. 


Award  to 
execute  re- 
lease on 
payment. 


Death  of 
party  before 
payment. 


to  show  who  is  to  prepare  it,  it  has  been  decided  that  the 
duty  of  preparing,  as  well  as  paying  for  the  instruments,  falls 
on  the  vendor  («). 

Very  often  the  direction  in  the  award  is  to  assign  upon 
request.  When  such  is  the  case,  the  instrument  of  which 
execution  is  requested  should  precisely  agree  with  the  terms 
of  the  award,  or  refusal  to  execute  it  would  probably  be  no 
breach. 

An  award  directed  the  defendant  to  assign,  according  to 
law,  a  certain  interest  to  one  Duncan,  upon  request.  The 
assignment  tendered  to  the  defendant  for  execution  was  an 
assignment  to  Duncan,  his  executors,  administrators,  and 
assigns ;  it  was  objected  that  the  assignment  tendered  was 
too  large  in  its  terms,  and  Lord  Ellenborough  was  inclined 
to  think  a  personal  assignment  to  Duncan  himself  might 
be  meant ;  the  case,  however,  was  ultimately  compro- 
mised (b). 

If  an  arbitrator  direct  a  party  to  execute  a  deed,  it  is  no 
excuse  for  non-performance  that  the  deed  was  tendered  for 
execution  by  a  person  not  authorized  by  power  of  attorney 
to  make  the  demand.  It  is  sufficient  if  the  person  present- 
ing the  instrument  were  authorized  so  to  do,  and  an  attach- 
ment will  issue  on  refusal.  Demanding  payment  of  money 
awarded  is  considered  by  the  court  to  stand  on  a  very  dif- 
ferent footing  from  demanding  execution  of  a  deed  (c). 

If  one  party  be  ordered  to  pay  a  sum  of  money,  and  the 
other,  on  the  receipt  thereof,  to  execute  a  release,  the  latter 
by  refusing  the  sum  cannot  free  himself  from  his  liability  to 
perform  the  award,  but  must  execute  the  release  on  the 
money  being  tendered  to  him  (d}. 

If  the  award  direct  payment  to  be  made  to  a  party  or  his 
assigns  within  a  specified  period,  and  that  on  the  payment 
each  party  should  give  the  other  a  release,  and  the  party  who 
is  to  receive  the  money  die  before  the  time  has  expired,  pay- 
ment must  be  made  to  his  personal  representatives,  though 


(«)  Sugd.  Vend,  and  Purch., 
vol.  1,  p.  262,  llth  ed. ;  14th  ed., 
p.  241.  See  the  cases  there  cited. 

(b)  Bussell    v.   Headington,    1 
Stark.  13. 

(c)  Kenyon  v.  Grayson,  2  Smith, 


61. 

(d)  Squire  v.  Grevett,  2  Ld. 
Eaym.  961 ;  Linnen  v.  William- 
son, Eolle  Ab.  Arb.  K.  16,  p. 
254  ;  Lumley  v.  Hutton,  Cro.  Jac. 
447 ;  Simon  v.  Gavil,  1  Salk.  74. 
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not  named  in  the  award,  and  the  representative  is  hound  to     PAET  m- 

en   ii   s   2 

give  a  release  of  all  demands  the  deceased  has  against  the  -  - 
other  (c). 

Where  an  arbitrator  exceeds  his  authority  in  awarding  a  Award  of 
release  of  all  claims  until  the  time  of  the  award,  instead  of  tjme  Of 
limiting  it  to  the  date  of  the  submission,  if  the  party  execute  award. 
a  release  to  the  time  of  the  submission,  this  is  a  good  per- 
formance of  the  award  (/). 

If  the  defendant,  being  ordered  to  execute  a  release  to  the  Delivering 
plaintiff,  deliver  a  release  properly  executed  to  a  stranger,  to  gtranSJer°for 
the  use  of  the  plaintiff,  which  the  latter  refuses  to  accept,  plaintiff's  use. 
such  tender  and  refusal  may  be  pleaded  as  a  good  perform- 
ance of  the  award,  if  no  particular  place  be  mentioned  for  the 
delivery  (#). 

If  the  arbitrator  direct  a  party  to  execute  a  bond  or  cove-  Award  to 
nant  indemnifying  another  against  the  costs  of  an  action,  and  indemnity. 
the  party  execute  the  bond  or  covenant,  the  remedy  on  the 
arbitration  bond  is  gone  ;  and  in  case  of  a  failure  to  save  the 
party  harmless,  proceedings  must  be  taken  on  the  indemnity 
bond  or  covenant  (A). 

In  debt  on  bond  for  non-performance  of  an  award,  "  that  a  Award  that 
suit  in  Chancery  shall  cease,  and  that  the  plaintiff  shall  stand  g^d  &c-  * 


acquitted  of  it,"  it  was  a  sufficient  plea  that  the  defendant  did  quitted  of  a 

not  prosecute  the  suit,  and  that  the  plaintiff  "staret  inde 

quietus,"  for  the  award  orders  no  act  to  be  done  by  the  party, 

but  says  that  by  virtue  of  the  award  he  shall  stand  acquitted. 

The  mere  filing  a  fresh  bill  in  Chancery  for  the  same  matter 

was  no  breach  of  the  award,  for  until  a  subpoena  issued  on  the 

bill  the  party  was  not  damniGed.     But  if  one,  being  bound  to 

save  another  harmless,  obtain  a  process  against  him,  this  is  a 

clear  breach  of  the  award  (/)  . 

On  an  award  that  one  "  shall  acquit  the  other  of  such  a  Award  to 
debt  or  suit,"  it  is  not  sufficient  to  save  the  latter  harmless, 
but  the  party  directed  to  acquit  ought  to  procure  an  actual 


(e)  Dawnoy  v.  Vcsoy,  2  Vent.  Drew,  2  Loon.  181. 

249.  (h)  Phillips  v.  Knightly,  1  Bar- 

(/)  Stevens  v.  Matthews,  1  Ld.  nard,  463. 

Rayin.  116  ;  Marks  v.  Marriott,  1  (t)  Freeman?;.  Shoen,  Cro.  Jac. 

Lil.  Haym.  114.  339,  S.  C.  2  Bulst.  93;  2  Eollo, 

(</)  Alford  i<.  Lea,  2  Loon.  110,  Hop.  7. 
S.  C.  Cro.  Eliz.  54  ;  Frooinan  v. 
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PAET  III.      discharge  (A1).     So,  if  one  has  a  rent-charge  out  of  the  lands 
— '. — '  of  another,  and  as  touching  this  they  submit  to  an  award,  and 

the  arbitrator  award  for  the  latter  "  quod  staret  quietus  "  of 
the  rent,  he  who  has  the  rent  ought  to  release  the  same  to 
the  other,  for  to  be  quit  of  the  rent  supposes  the  demand  not 
in  being  (I). 

(&)  Freeman  v.  Sheen,  Cro.  Jac.          (Z)  Freeman  v.  Sheen,  2  Bulst. 
339,  S.  0.  Bulst.  93.  93,  per  Doddridge,  J. ;  Bac.  Ab. 

Arb.  F. 
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CHAPTER  III. 

THE  AWARD   AS   A   GROUND   OF   ACTION   OR   DEFENCE 
AT   LAW. 

OF  the  various  modes  of  enforcing  awards,  the  most  universal     PAET  III. 
is  that  by  action  at  common  law.     An  award  may  either 


form  the  ground  of  an  action,  or  may  be  used  to  resist  a  9ont??*f  of 
claim  attempted  to  be  asserted  by  action.     Both  these  uses  chapter, 
are  considered  in  the  present  chapter. 

The  first  section  shows  how  to  enforce  an  award  by  action. 

Section  two  points  out  how  to  state  an  award  in  pleading. 

The  effect  of  an  award  when  pleaded  as  a  defence  is 
examined  in  the  third  section. 

The  fourth  declares  what  sort  of  answer  may  be  pleaded  to 
defeat  a  claim  or  invalidate  a  defence  resting  on  an  award 
pleaded  by  an  opponent. 

The  fifth  section,  after  discussing  the  mode  of  proof  of  the 
submission  and  award,  investigates  the  effect  of  an  award  in 
evidence,  as  between  the  parties,  and  as  regards  strangers ; 
and  concludes  by  pointing  out  how  an  award  put  in  evidence 
may  be  impeached  by  evidence  in  reply. 


SECTION  I. 

HOW   TO    ENFORCE    AN    AWARD    BY    ACTION. 


i.  Ait   award  a  ground  of  action.'] — An   award   may   be     TART  III. 
enforced  as  of  right  by  action,  whether  the  submission  bo  by 


parol,  by  writing  not  under  seal  (a),  by  bond  (b),  or  deed  (c),  Au  action  lies 

award. 

(a)  Hodsden    v.    Harridgo,    2      427. 

Saund.  62  b.  n.  (<•)  Tomlin  v.  Mayor  of  Ford- 

.   (b}  Winter  v.  White,  3  Moore,      wich,  G  N.  &  M.  5<J4. 
074 ;  Ferrer  t\  Oven,  7  B.  &  < '. 
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PAST  III. 
CH.  m.  s.  1. 

When  action 
only  remedy. 


Costs  of 
reference  need 
not  be  taxed 
before  action. 


Semble  not 
costs  of 
award  alone. 


Action  for 
costs  of 
award. 


by  judge's  order  (d},  order  of  Nisi  Prius  (e),  rule  of  court  (/), 
or  order  of  equity  ((/). 

If  the  award  be  one  giving  compensation  for  land  taken 
under  the  Lands  Clauses  Acts  an  action  seems  the  only 
remedy  (A),  and  that  will  not  lie  until  after  a  conveyance  of 
the  land  has  been  executed  (&').  As  to  an  action  for  the  costs, 
see  ante,  p.  474.  So  it  is  the  only  remedy  when  the  submission 
cannot  be  made,  or  has  not  the  effect  of,  a  rule  of  court,  and 
no  statute  provides  for  a  special  mode  of  enforcement.  When 
the  validity  of  an  award  is  doubtfid,  the  court  will  neither 
enforce  it  nor  set  it  aside  summarily,  but  will  leave  the  parties 
to  their  action,  except  when  the  objections  to  the  award  are 
such  as  cannot  be  raised  in  an  action  (j). 

When  the  award  gives  the  costs  of  the  reference  but  does 
not  fix  the  amount,  they  need  not  be  taxed  before  an  action 
be  commenced  to  recover  them.  But  it  seems  they  ought  to 
be  taxed  before  trial  (£). 

This  necessity  of  having  the  costs  taxed  does  not  seem 
to  exist  when  the  costs  of  the  award  paid  to  the  arbitrator 
are  alone  sought  to  be  recovered  from  the  defendants  and 
there  is  no  suggestion  that  his  charges  are  excessive  (/). 

Where  two  parties  agree  to  employ  an  arbitrator,  and  one 
pays  a  sum  to  take  up  the  award,  he  may,  in  the  absence  of 
any  provision  to  the  contrary,  recover  a  moiety  from  the 
other  party  in  an  action  for  money  paid  (m) . 

n.  Enforcing  atcard  by  action.^ — In  an  action  on  an  award 


(d}  Still  v.  Halford,  4  Camp. 
17  :  Stalworth  v.  Inns,  13  M.  & 
W.  466 ;  Wharton  v.  King,  1  Moo. 
&  Rob.  96 ;  Lievesley  v.  Gilmore, 
35  L.  J.  0.  P.  351,  S.  C.  L.  E.  1 
C.  P.  570. 

(e)  Bonner  v.  Charlton,  5  East, 
139. 

(/)  Tremenhere  v.  Trcsillian,  1 
Sid.  452  ;  Carpenter  v.  Thornton, 
3  B.  &  A.  52. 

(g)  Dowse  v.  Coxe,  3  Bing.  20. 

(A)  Buccleuch,  Duke  v.  Metro- 
politan Board  of  Works,  L.  E.  5 
App.  Cas.  418,  S.  C.  below,  L.  E, 
3  Ex.  306  ;  on  appeal,  L.  E.  5  Ex. 
221 ;  Newbold  v.  Metropolitan 
Bail.  Co.,  14  C.  B.  N.  S.  405. 

(i]  East  London  Union  v.  Me- 


tropolitan Eail.  Co.,  L.  E.  4  Ex.  309. 

(/)  Stalworth  v.  Inns,  13  M.  & 
W.  466  ;  Hall  and  Hinds,  In  re,  2 
M.  &  G.  847.  See  post,  P.  HI. 
ch.  6,  s.  1,  p.  593. 

(&)  Holds-worth  v.  Wilson,  32 
L.  J.  Q.  B.  289,  S.  C.  3  B.  &  S.  1, 
reversing  Holdsworth  v.  Barsham, 
31  L.  J.  Q.  B.  145,  S.  C.  2  B.  & 
S.  480 ;  Lewis  v.  Eossiter,  44  L. 
J.  Ex.  136;  Sharpe  v.  Metro- 
politan District  Eail.  Co.,  4  Q.  B. 
D.  645 ;  in  H.  L.  5  App.  Cas. 
425. 

(?)  Threlfall  v.  Fanshawe,  19 
L.  J.  Q.  B.  334.  See  P.  II.  ch.  7, 
s.  1,  d.  3,  p.  385. 

(m)  Marsack  v.  Webber,  6  H. 
&  N.  489. 


ACTION  ON  AN  AWARD. 


541 


PAET  III. 
CH.  m.  s.  1. 


since  the  Judicature  Acts,  the  statement  of  claim  to  be 
endorsed  on  the  writ  of  summons  may  be :  "  The  plaintiff 
claims  £  ,  for  money  payable  under  an  award ;  "  or 

"  £  ,  for  damages  for  non-compliance  with  the  award  of 

X.  Y."  Under  the  old  law  different  forms  of  action  were 
applicable  to  different  cases.  The  old  action  of  assumpsit  Assumpsit. 
lay  to  enforce  an  award  when  the  submission  was  not  under 
seal  (n),  for  each  instalment  of  money  awarded  (o),  against 
parties  contracting  jointly  or  severally  (p),  and  against  execu- 
tors (q) .  An  assignee  of  an  interest  under  the  award  could 
not  sue  in  his  own  name  (r) ;  but  a  bare  trustee  could  (s)  ;  so 
could  one  party  sue  the  other  to  recover  a  moiety  of  the 
costs  of  taking  up  the  award  (t). 

An  action  of  debt  lay  on  an  award  of  a  sum  of  money,  Debt, 
whether  the   submission  was  by   deed,  writing  not  under 
seal,  rule   of  court,   or  by  parol,   against  a  party  or  his 
executor  («). 

If  the  submission  were  by  bond,  an  action  of  debt  for  the 
penalty  in  case  of  non-performance  of  the  award  was  always 
maintainable  (./') .  This  was  the  case,  though  the  time  for 
making  the  award  were  enlarged  by  deed,  for  altering  the 
condition  does  not  defeat  the  bond  (y).  But  this  form  of 
action  did  not  lie  if  the  time  were  enlarged  by  agreement  not 
under  seal  (z). 

Where  the  defendant  had  entered  into  a  recognisance  con-  Scire  facias. 


Debt  on  the 

arbitration 

bond. 


(n)  Hodsden  v.  Ilarridge,  2 
Saund.  62  b.  n.  ;  Purslow  v. 
Bully,  2  L.  Barm.  1039;  Tilford 
v.  French,  1  Sid.  160 ;  Squire  v. 
Grevett,  6  Mod.  34,  S.  C.  2  Ld. 
Baym.  961 ;  Lupart  v.  Welson,  11 
Mod.  171. 

(o)  Cooke  v.  Whorwood,  2 
Saund.  336,  e. ;  Rudder  v.  Price, 
1  II.  Bl.  547  ;  1  Chitt.  PL  103, 
6th  ed. 

(p]  Mansell  v.  Burredge,  7  T. 
B.  352.  See  Genne  v.  Tinker,  3 
Lev.  24 ;  Johnson  v.  Wilson, 
Willes,  248 ;  Duke  of  Northum- 
berland v,  Errington,  5  T.  B. 
522. 

7)  Dowse  v.  Coxe,  3  Bing.  20. 

r)  Day  v.  Smith,  1  Dowl.  460. 

s}  Banfill  v.  Leigh,  8  T.  B. 
571. 


(0  Bates  ?'.  Townley,  2  Ex. 
152. 

(«)  Purslow  v.  Baily,  2  Lord 
Baym.  1039 ;  Hodsden  v.  Har- 
ridgo,  2  Saund.  62  b.  n.  ;  Winter 
v.  White,  3  Moore,  674,  S.  C.  1  B. 
&  B.  350 ;  Hampton  v.  Boyor, 
Cro.  Eli/.  557  ;  Freeman  a.  Ber- 
nard, 1  Ld.  Baym.  247 ;  Bowyer 
v.  Garland,  Cro.  Eliz.  600 ;  Bid- 
dell  v.  Sutton,  5  Bing.  200,  S.  0. 
2  M.  &  P.  345  ;  3  &  4  W.  IV. 
c.  42,  ss.  13, 14 ;  Biddoll  v.  Sutton, 
5  J5ing.  200. 

(a;)  Ferrer  v.  Oven,  7  B.  &  C. 
427. 

(y)  Greig  v.  Talbot,  2  B.  &  C. 
179. 

(z)  Brown  ?'.  Goodman,  3  T.  B. 
592,  cited  in  the  notes. 
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Covenant. 


THE  AWARD  IN  ACTION. 

ditioned  to  abide  by  the  award  of  A.  B.,  and  A.  B.  declined 
to  act,  by  a  rule  of  court  a  new  arbitrator,  C.  D.,  was  by  con- 
sent substituted,  and  the  latter  made  his  award :  the  court 
held  that  a  scire  facias  on  the  recognisance  was  not  main- 
tainable, since  the  defendant,  by  disobeying  the  award  of 
0.  D.,  had  not  forfeited  the  recognisance,  which  was  to  abide 
by  the  award  of  A.  B.  (a). 

Where  the  submission  was  by  deed,  an  action  of  covenant 
lay  for  the  breach  of  any  part  of  the  award,  though  debt  lay 
only  for  the  non-payment  of  money  (i).  If  a  person  cove- 
nanted to  abide  an  award,  and  he  or  she  revoked  the  submis- 
sion, an  action  lay  for  the  breach  of  covenant  (c) . 

If  a  person  were  directed  by  an  award  to  cleanse  a  drain, 
and  he  wrongfully  neglected  to  do  so,  a  party  injured  might 
have  brought  an  action  on  the  case  (d). 

m.  Points  of  practice  in  actions  to  enforce  aicards.'} — The 
cases  in  the  notes  relate  to  the  old  practice  as  to  changing  the 

Affidavit  of      venue  (e),  and  as  to  affidavits  of  debt  to  hold  to  bail  (/). 

Where  money  due  on  a  balance  of  account  is  awarded  to 

sum  awarded,  be  paid  at  a  particular  time  and  place,  if  duly  demanded 
there  on  the  day,  interest  from  that  day  may  be  recovered, 
together  with  the  principal,  in  an  action  on  the  award  (y] . 
So,  where  no  particular  time  is  mentioned,  interest  will  run 
from  the  time  the  sum  is  demanded  (A) .  Interest,  however, 
can  only  be  recovered  in  an  action,  and  not  on  a  motion  for 
an  attachment  (i).  It  could  not  be  levied  on  an  execution 


Case. 


Changing  the 
venue. 


(a)  E.    v.  Bingham,    1    Tyrw. 
262,  S.  C.  3  Y.  &  J.  101. 

(b)  Tomlin  v.  Mayor  of  Ford- 
wich,  6  N.  &  M.  594  ;  Charnley 
v.  Winstanley,  5  East,  266 ;  Marsh 
v.  Bulteel,  5  B.  &  A.  507 ;  2  Chitt. 
PL  255,  notes,  6th  ed. 

(c)  Charnley  v.  Winstanley,  5 
East,  266.     See  Le  Bret  v.  Papil- 
lon,  4  East,  502  ;  Marsh  v.  Bul- 
teel,   5  B.  &  A.  507;  Brown  v. 
Tanner,    1    C.  &  P.    651,    S.    C. 
M'Lel.  &  Y.  464  ;  Marsh  v.  Bui- 
teel,  5  B.  &  A.  507. 

(d)  Sharpe  v,  Hancock,  7  M.  & 
G.  354. 

(e)  Whitburn  v.  Staines,  2  B. 
&  P.  355 ;  Stanway  v.  Heslop,  3 
B.    &   C.  9;   2  Archb.   Pr.    958, 


7th  ed. ;  Mondel  v.  Steele,  8  M. 
&  W.  640 ;  Greenway  v.  Carring- 
ton,  7  Price,  564  ;  Martin  v.  Daws, 
1  D.  &  L.  279. 

(/)  Armstrong  v.  Stratton,  1 
Moore,  110;  Driver  v.  Hood,  7 
B.  &  C.  494 ;  Anon.  1  Dowl.  5. 

(g)  Pinhorn  v.  Tuckington,  3 
Camp,  468.  See  3  &  4  W.  IV. 
c.  42,  s.  28  ;  Marquis  of  Anglesey 
v.  Chafey,  Manning's  Digest,  title 
Interest,  A.  a,  pi.  19,  cited  in 
Churcher  v.  Stringer,  2  B.  &  Ad. 
777. 

(7»)  Johnson  v.  Durant,  4  C.  & 
P.  327. 

(»')  Churcher  v.  Stringer,  2  B. 
&  Ad.  777. 
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issued  on  a  judgment  entered  up  pursuant  to  the  award  (j)  ;     PAET  m- 
nor  on  an  execution  under  the  statute  1  &  2  Viet.  c.  110  (A-). 


Under  the  Judicature  Rules,  Order  XLII.  r.  16,  interest 
at  4  per  cent,  may  be  levied  from  the  date  of  entering  judg- 
ment. These  words  seem  large  enough  to  give  interest  when 
the  judgment  is  entered  pursuant  to  an  award. 

No  interest  is  payable  on  the  amount  of  an  award  settling  Interest, 
the  price  to  be  paid  for  the  purchase  of  the  interest  of  a  Ac^isel9 
dissentient  member,  under  the  Companies  Act,  1862  (25  & 
26  Viet.  c.  89),  ss.  161,  162,  except  from  the  date  when  pay- 
ment of  the  amount  awarded  is  demanded,  and  such  interest 
is  properly  charged  at  4  per  cent.  (I). 

After  interlocutory  judgment  in  an  action  on  an  award  for  Computing 
a  sum  certain,  the  court  used  to  refer  it  to  the  master  to  Merest!1  an 
compute  the  amount  of  damages,  instead  of  directing  a  writ 
of  inquiry  (ni). 

Leave  was  given  to  the  plaintiff,  in  debt  on  bond  conditioned  Writ  of 
to  perform  an  award,  after  judgment  for  him  upon  an  issue  of  m(luir3r- 
nul  tiel  record  to  a  plea  of  judgment  recovered,  to  execute  a 
writ  of  inquiry  under  the  statute  8  &  9  W.  III.  c.  11,  s.  8, 
after  a  writ  of  error  allowed,  and  to  sign  a  new  judgment  on 
the  terms  of  paying  costs,  and  putting  the  defendant  in 
statu  quo  («). 


SECTION  II. 

HOW  TO  STATE  AN  AWARD  IN  PLEADING. 

i.  Averments  in  a  pleading  stating  an  (Heard."] — The  mode  PART  III. 
of  pleading  has  been  so  altered,  in  consequence  of  the  Judica- 
ture Acts,  that  much  of  the  old  law  relating  to  pleading  award 
has  become  obsolete.  Yet,  as  points  of  pleading  often  involve 
principles  of  law  which  survive  all  changes  of  form,  it  has 
been  thought  better  to  retain  the  cases  in  the  notes  indicating 

(j}  Loo  v.  Lingard,  1  East,  400.          (m)  Mo^gison  v. ,  Tidd.  Fr. 

(fc)  Doe  d.  Moody  v.  Squire,  2  571,  9th  od. 

Dowl.  N.  S.  327.  («)  Hanl.ury  r.  Guest,  14  East, 

(/)  United  States  Direct  Cable  401. 
Co.,  lu  re,  4  L.  J.  Ch.  60,"). 
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their  bearing  generally.  The  old  pleadings  setting  forth  an 
award  used  to  recite  the  existence  of  differences  (<?),  the  sub- 
mission to  arbitration  (r),  the  appointment  of  arbitrators  (s), 
and  that  all  proceedings  were  taken  and  the  award  made  in 
all  formal  requisites  in  pursuance  of  the  submission  (t], 
especially  as  to  time  and  delivery  of  the  award  (u)  ;  also, 
that  its  terms  were  authorized  by  the  submission  (x). 

It  was  usual,  and  sometimes  was  necessary,  to  aver  that 
the  defendant  had  had  notice  of  the  award  (?/),  and  had  not 
performed  it  before  action  commenced  (2),  and  had  been 
requested  to  obey  it  (a).  It  was  requisite  to  allege  readiness 


(7)  1  Chitt.  PI.  297,  7th  ed. ;  2 
Ghitt.  PL  298,  notes,  7th  ed. ;  2 
Chitt.  PL  176,  298,  7th  ed. 

(r)  2  Chitt.  PL  228,  7th  ed. ; 
Hodsden  v.  Harridge,  2  Saund. 
61  m,  notes,  61  n. ;  Biddle  v. 
Dowse,  6  B.  &  C.  255 ;  Roper  v. 
Levi,  21  L.  J.  Ex.  28 ;  Thomlin- 
son  v.  Arriskin,  1  Com.  Rep.  329; 
Hanson  v.  Liversedge,  2  Vent. 
242. 

(s)  Dilley  v.  Polhill,  2  Stra. 
923;  Bates  v.  Townley,  1  Ex. 
572. 

(t]  Mansell  v.  Burredge,  7  T. 
R.  352;  2  Chitt.  PL  298,  notes, 
7th  ed. ;  Lupart  v.  Welson,  1 1 
Mod.  171 ;  Sutcliffe  v.  Brooke,  15 
L.  J.  Ex.  118,  S.  C.  3  D.  &  L. 
302 ;  Everard  v.  Paterson,  2 
Marsh,  301 ;  Henderson  v.  Wil- 
liamson, 1  Stra.  116;  Hinton  v. 
Cray,  3  Keb.  512 ;  Wilson  v.  Con- 
stable, 1  Lutw.  536. 

(u)  Skinner  v.  Andrews,  1  Saund. 
169,  S.  C.  1  Lev.  245,  S.  C.  2  Keb. 
361,  388,  S.  C.  1  Sid.  370;  Bissex 
v.  Bissex,  3  Bur.  1730  ;  Bac.  Ab. 
Arb.  G. ;  Rowsby  v.  Manning,  3 
Mod.  331,  S.  C.  Garth.  158;  1 
Show,  98,  242  ;  Doyley  v.  Burton, 
1  Ld.  Raym.  533;  Anon.,  2  Ld. 
Raym.  533 ;  Anon.  2  Ld.  Raym. 
989;  Busfield  v.  Busfield,  Cro. 
Jac.  577  ;  Freeman  v.  Bernard,  1 
Ld.  Raym.  247  ;  Bradsey  v.  Clys- 
ton,  Cro.  Car.  541 ;  Robison  v. 
Calwood,  6  Mod.  82;  Marks  v. 
Marriot,  1  Ld.  Raym.  114;  Gates 
v,  Bromhill,  6  Mod.  176,  S.  C.  1 
Salk.  75 ;  Jenkinson  v.  Allisson, 
1  Freem.  415,  contra,  S.  C.  3  Keb. 


513 ;  Wilson  v.  Wilson,  cited  in 
Veale  v.  Warner,  1  Saund.  327  c, 
note  in.  ;  Dresser  v.  Stansfield,  14 
M.  &  W.  822 ;  2  Chitt.  PL  256, 
note,  6th  ed. ;  Veale  v.  Warner,  1 
Saund.  327  b,  n. ;  Elborough  v. 
Gates,  2  Lev.  68. 

(a;)  Craven  v.  Craven,  7  Taunt. 
642;  Doyley  v.  Burton,  1  Ld. 
Raym.  533;  Pascoe  v.  Pascoe,  3 
Bing  N.  C.  898  ;  2  Chitt.  PL  256, 
notes,  6th  ed.  ;  Perry  v.  Nichol- 
son, 1  Burr.  278;  Smith  v.  Kirfoot, 
1  Leon.  72 ;  Wood  v.  Wilson,  2  C. 
M.  &  R.  241  ;  Tilford  v.  French, 
1  Sid.  160;  Leake  v.  Butler, 
Litt.  312  ;  Foreland  v.  Marygold, 
1  Salk.  72 ;  Bac.  Ab.  Arb.  G. ; 
Leach  v.  Morris,  1  Mod.  36,  contra. 
See  2  Chitt.  PL  note  h,  where  it 
is  said  if  there  be  a  condition  pre- 
cedent to  the  payment  of  the 
money,  it,  and  performance  of  it, 
should  be  averred  in  the  declara- 
tion :  Tomlin  v.  Mayor  of  Ford- 
wich,  6  N.  &  M.  594 ;  Hanson  v. 
Liversedge,  2  Vent.  242 ;  Thom- 
linson  v.  Arriskin,  1  Com.  Rep.  329. 

(y]  Fraunce's  case,  8  Rep.  92  b; 
Hodsden  v.  Harridge,  2  Saund. 
62,  n.  4;  Child  v.  Horden,  2  Bulst. 
144 ;  Gable  v.  Moss,  1  Bulst.  44  ; 
Juxon  v.  Thornhill,  Cro.  Car.  132. 
See  Brooke  v.  Mitchell,  6  M.  &  W. 
473. 

(z)  Naters  v.  Sutton,  11  Jur. 
87 ;  Owen  v.  Waters,  2  M.  &  W. 
91 ;  Shepherd  v.  Shepherd,  3  D. 
&  L.  199 ;  Granger  v.  Dacre,  12 
M.  &  W.  431 ;  Abbott  v.  Aslett,  1 
M.  &  W.  209. 

(a)  Waters  v.  Bridge,  Cro.  Jac. 
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to  perform  concurrent  acts  (i)  and  performance  of  conditions     PAET  m- 
precedent  (c).     Assignees  of  insolvents  need  not  allege  the  — - — ' 


consent  of  the  creditors  to  this  reference  (d),  nor  in  suing 
executors  was  it  necessary  to  state  that  they  had  assets  (c  )  . 

In  debt  on  a  bond  conditioned  for  the  performance  of  an  Debt  ou 
award,  the  plaintiff  had  to  set  out  the  award  in  his  declara- 


tion  or  replication  (/). 

The  plaintiff  had  to  assign  breaches  under  the  statute  8  &  9  Assigning 
W.  III.  c.  11,  and  could  not  have  judgment  for  the  penalty,  breache3' 
and  take  out  execution  for  the  sum  awarded,  though  there 
was  only  a  single  sum  to  be  paid  on  the  bond,  namely,  the 
amount  of  damages  ascertained  by  the  award  (y)  . 

And  yet  the  breach,  when  assigned,  was  not  issuable  nor 
traversable,  nor  could  the  defendant  give  any  answer  to  it  (Ji). 

Still  the  want  of  assigning  a  breach  was  matter  of  sub-  Breach 
stance,  and  bad  on  general  demurrer  (i).     The  same  was  the  traTCrsable^ 
case  if  the  plaintiff  assigned  a  bad  breach,  and  it  would  not 
be  aided  after  verdict  (A-). 

When  the  award  to  pay  a  sum  of  money  and  costs  was  Demurrer  for 
bad  as  to  the  costs,  a  replication  in  an  action  on  the  bond  breach8.1^ 
assigning  as  a  breach  the  non-payment  of  the  money  only 
was  good(/).     So  on  an  award  that  the  defendant  and  a  What  a  good 
stranger  shall  do  an  act,  assigning  a  breach  in  the  neglect  of   ^ 

639  ;  Eowe  v.  Young,  2  B.  &  B.          («/)  Welch  v.  Ireland,  6  East, 

165,  per  Bailey,  J.,  233  ;  Lambard  613;  Att.-Gen.  v,  Elliston,  1  Stra. 

r.  Kingsford,  Lutw.  558;  Eodham  191;    Com.  Dig.  Pleader,  F.  4; 

v.  Stroher,  3  Keb.  830.  Meredith  v.  Alleyn,  1  Salk.  138  ; 

(6)  Eowo  v.  Young,  2  B.  &  B.  Ilayman  v.  Gerrard,  1  Saund.  102; 

165,  per  Bailey,  J.,  234  ;  Phillips  Com.  Dig.  Pleader,  F.  14  ;  Shelley 

v.  Knightly,  1  Barnard.  84,  S.  C.  v.  Wright,  Willes,  9  ;    Barret  v. 

Fitzg.  53.  Fletcher,  Yelv.  152;  Leo  v.Elkins, 

(c)  Driver  v.  Hood,  7  B.  &  C.  12  Mod.  585;   Orniolade  v.  Coke, 
494,  S.  C.  1  M.  &  E.  324  ;   Birks  Cro.  Jac.  354. 

v.  Trippet,  1  Saund.  32.  (A)  Heard  v.  Baskervillo,  Hob. 

(d)  Sutcliffo  v.  Brooke,  3  D.  &  232  ;   Brickhcad  v.  Archbishop  of 
L.  302.     See  P.  I.  ch.  2,  s.  3,  d.  1,  York,  Hob.  197  ;  Morgan  v.  Man, 
p.   33,   reference  by  trustees  of  T.  Eayrn.  94  ;    Gaylo  v.  Betts,  1 
bankrupts  and  insolvents.  Mod.  227  ;  Bac.  Ab.  Arb.  G. 

((•}  Dowse  -v.  Coxe,  3  Bing.  20.  (?)  Barret  v.  Fletcher,  Cro.  Jac. 

See  P.  II.  ch.  3,  s.  3,  d.  8,  p.  169,  220,  S.  C.  Yelv.   15J  ;    Heard  v. 

effect  of  clause  preventing  death  Baskervillo,  Hob.  232  ;  Brickhnul 

from  being  a  revocation.  v.  Archbishop  of  York,  Hob.  ll'T. 

(/)  Furlong  v.  Thornigold,  12  (k)  Com.  Dig.  Pleader,  F.  14; 

Moil.  533,  S.  C.  Foreland  v.  HOT-  Pit  r.  Wardal,  Godb.  Hi  I. 

nigold,  1  Lord  Eaym.  715;  Fore-  (I)  Addisonv.  Gray,  2  Wils.  293; 

land  v.  Marygold,  1  Salk.  72.  Fox  v.  Smith,  2  Wils.  267. 

R.  N  N 
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PABT  III. 

CH.  III.  S.  2. 

When  need- 


replication. 


the  defendant  only  was  sufficient,  when  the  direction  as  to 

-  .  ,    /      N 

the  stranger  was  void  (m). 

On  a  bond  to  perform  an  award,  if  the  defendant  pleaded 
^n  en°ect  traversing  the  submission,  or  any  other  collateral 
matter,  the  plaintiff  might  join  issue  thereon  without  assign- 
ing a  breach  (»).  So,  if  the  defendant  showed  an  award, 
and  pleaded  performance  of  part  only,  and  issue  were  taken 
thereon  (0). 

If  the  defendant  pleaded  any  plea  admitting  the  award 
and  excusing  non-performance,  as  if  he  pleaded  a  release  of 
all  demands  after  the  award,  whereby  he  offered  a  special 
point  in  issue,  it  was  sufficient  for  the  plaintiff  to  answer  the 
release,  or  other  special  matter  alleged  by  the  defendant, 
without  assigning  any  breach  (p). 

Nice  points  also  arose  as  to  when  the  replication  should 
conclude  with  a  verification  (<?). 


SECTION  III. 


PABT  in. 


lead'    10 

t'ormance. 


THE    EFFECT   OF   AN    AWARD   PLEADED    AS   A   DEFENCE. 

An  award  must  be  pleaded  specially  as  a  defence  when  it 
operates  as  a  discharge  of  the  right  to  sue  (;•). 

^  an  acti°n  were  brought  for  a  debt,  an  award  respecting 


(m)  Oldfield  v.  Wilmer,  1  Leon. 
MO,  304,  S.  C.  Owen,  153;  Pit 
v.  Wardal,  Godb.  164 ;  13ac.  Ab. 
Arb.  G. 

(H)  Com.  Dig.  Pleader,  F.  15; 
Bac.  Ab.  Arb.  G. ;  Kind  v.  Carter, 
1  Sid.  290 ;  Strike  v.  Benstey,  1 
Lutw.  525. 

(o)  Genne  v.  Tinker,  3  Lev.  24 ; 
Com.  Dig.  Pleader,  F.  15. 

(p)  Jeffery  r.  Guy,  Yelv.  78; 
Baily  v.  Taylor,  Yelv.  24. 

(<jf)  Fisher  v.  Pimbley,  11  East, 
188  ;  Ycale  v.  Warner,  1  Saund. 
326b,  n.  1 ;  Seal  v.  Crowe,  3  Lev. 
164. 

(r)  2  Chitt.  PI.  146,  notes,  6th 
ed. ;  AUen  v.  Milner,  2  0.  &  J.  47  ; 
3  Chitt.  PI.  105,  notes,  7th  ed.  ; 


Eolle  Ab.  Arb.  X.  1,  p.  266;  Gas- 
coyne  v.  Edwards,  1  Y.  &  J.  19 ; 
Crofts  v.  Harris,  Carth.  187 ;  Free- 
man v.  Bernard,  1  Salk.  69,  S.  C. 
1  Lord  Raym.  247 ;  Purslow  c. 
Bailey,  1  Salk.  76,  S.  C.  6  Mod. 
221;  2  Lord  Raym.  1039;  Allen r. 
Harris,  1  Lord  Eayni.  122;  Bac. 
Ab.  Arb.  G. ;  Freeman  v.  Bernard, 
1  Salk.  69,  S.  C.  1  Lord  Raym.  247; 
Clapcott  r.  Davy,  4  Lord  Raym. 
611  ;  Com.  Dig.  Accord.  D.  2,  3; 
Rolle  Ab.  Arb.  Z.  267  ;  Bac.  Ab. 
Arb.  G. ;  Dighton  v.  Whiting,  1 
Lutw.  51;  Linch  r.  Dacy,  1  Keb. 
848 ;  Hare  v.  George,  Cro.  Eliz. 
66 ;  Clapcott  v.  Davy,  1  Lord 
Ravm.  611. 
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the  claim,  ascertaining  the  amount  of  the  debt,  and  directing     TAUT  III. 
payment,  could  not  be  pleaded  in  bar  to  the  action  without   — '. — '   '   '  . 


alleging  performance ;  for  the  money  until  paid  was  due  in 
respect  of  the  original  debt :  as,  for  instance,  if  the  claim 
were  for  tolls,  the  sum  awarded  was  due  for  tolls  still.  But 
if  the  claim  were  of  a  different  nature,  as,  for  example,  to 
have  goods  delivered,  and  the  award  directed  payment  of 
money  in  satisfaction  of  the  demand,  the  right  to  have  the 
goods  was  gone,  and  the  only  right  remaining  was  the  sub- 
stituted right  to  have  the  money  awarded.  So,  if  the  demand 
were  for  a  debt,  and  the  award  directed,  not  payment  in 
money,  but  payment  in  a  collateral  way,  as  by  delivery  of 
goods  or  performance  of  work,  it  seems  the  right  to  have 
payment  in  money  was  extinguished.  In  like  manner,  if  the 
claim  were  for  unliquidated  damages,  an  award  of  a  sum 
certain  in  satisfaction  was,  it  is  apprehended,  a  good  bar 
without  alleging  performance  (s). 

By  a  deed  the  defendant  was  to  pay  the  plaintiff  6,SOO/.,  of  Award  ncga- 
which  4,800/.  was  to  be  subject  to  reduction  in  certain  events,  j?-,1^?1.11111* 

tin  8  t'lunn. 

and  it  was  also  agreed  that  if  any  difference  should  arise 
respecting  the  deductions,  it  should  be  referred  to  an  arbitra- 
tor to  award  what  amount,  not  exceeding  4,800/.,  should  be 
deducted.  The  arbitrator  awarded  that  the  whole  4,800/. 
should  be  deducted.  To  covenant  by  the  plaintiff  on  the 
deed  for  the  6,8007.,  a  plea  of  the  award  was  held  a  good  bar 
asto4,800/.(0. 

A  plea,  except  as  to  a  certain  sum,  that  an  arbitrator  had 
awarded  that  sum  as  the  sum  due  in  respect  of  the  causes  of 
action  was  held  good  (it). 

In  all  actions  where  accord  and  satisfaction  was  a  good  Award  a  bar 

1  1 

defence,  an  award  might  be  pleaded  in  bar  (.r).  andsatlsfac- 

To  an  action  for  trespass  a  defendant  might  sometimes  tion  a  bar- 
plead  an  award  made  on  a  submission  between  the  plaintiff 
and  a  stranger.     An  award  between  A.  and  B.  for  a  trespass 
done  by  C.'s  cattle,  when  in  the  possession  of  A..,  is  a  good 

(s)  Allen  v.  Milner,  2  0.  &  J.  (»)  Commins  v.  Hoard,  L.  B.  4 

47  ;  Roulstono  v.  Alliance  Insur-  Q.  B.  669. 

anco  Co.,  4  L.  E.  Irish,  047.  (x)  Coin.   Dig.  Accord.   D.  1  ; 

(<)  Parkos  c.  Smith,  15  Q.  B.  Blake's  case,  6  Hop.  43  b;    Bac. 

297.  Al>.  Arb.  G. 

NN  2 
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PART  III. 

CH.  III.  S.  3. 

When  an 
award  may  be 
pleaded  by  a 
stranger. 


Payment  on 
void  award. 

Award  as  to 
part  of  de- 
mand. 

Plea  of  award 
on  parol  sub- 
mission no 
discharge  of 
bond. 


Pleading 
award  to 
further  main- 
tenance of  the 
action. 


Replication 
departure. 


bar  to  an  action  by  B.  against  0.  for  the  same  trespass  (y). 
So,  to  an  action  for  a  trespass,  the  defendant  may  plead  that 
the  trespass  was  committed  by  himself  and  another,  and  that 
the  matter  was  afterwards  submitted  to  arbitration  by  the 
plaintiff,  the  defendant,  and  the  other  trespasser,  and  deter- 
mined by  an  award  (z) . 

If  a  man  paid  money  on  a  void  award,  and  it  was  accepted, 
it  might  have  been  pleaded  as  an  accord  and  satisfaction  (a) . 

An  award  which  does  not  extend  to  the  whole  of  the  thing 
demanded  is  not  a  good  plea  to  an  action  on  the  demand  (i) . 

To  an  action  on  a  bond  for  money,  a  plea  that  after  the 
money  became  due  the  plaintiff  and  the  defendant,  by  parol, 
submitted  to  an  award,  that  the  arbitrator  awarded  the 
defendant  to  pay  the  plaintiff  a  certain  sum,  and  that  he  had 
tendered  the  sum,  was  held  bad  on  demurrer,  the  debt  being 
due  by  specialty  (c). 

If  a  cause  were  referred  after  issue  joined,  and  the  plaintiff 
nevertheless  proceeded  with  the  action,  and  after  an  award 
in  the  defendant's  favour,  took  it  down  to  trial,  the  award 
might  have  been  pleaded  as  a  plea  to  the  further  mainte- 
nance of  the  action  (d). 

A  replication  in  replevin  justifying  a  distress  under  a 
power  to  distrain  given  by  an  award,  was  a  departure  from  an 
avowry  relying  on  the  common  law  right  to  distrain  for  rent 
service  (e). 


(y]  Com.  Dig.  Accord.  D.  1 ; 
Eolle  Ab.  Arb.  B.  1,  p.  268. 

(z)  Tomlinson  v.  Arriskin,  1 
Com.  Eep.  328;  Bac.  Ab.  Arb.  G. 

(a)  Bacon,  v.  Dubarry,  1  Salk. 
70. 

(i)  Clapcott  v.  Davy,  1  Lord 
Raym.  611;  Fairer  v.  Bates,  Al. 


4 ;  Bac.  Ab.  Arb.  G. 

(c)  Luddington  v.  White,  Sty. 
350. 

(d)  Lowes  v,  Kermode,  8  Taunt. 
146;    Storey  v.  Bloxham,  2  Esp. 
503. 

(e)  Pascoe  v.  Pascoe,  3  Bing.  N. 
0.898. 
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SECTION  IV. 

HOW  TO  ANSWER  IN  PLEADING  AN  AWARD  PLEADED. 

I.   Traversing  the  submission. ~\ — It  is  not  intended  in  this     PABTIH. 

CH     III     8    4 

section  to  enumerate  all  the  kinds  of  defences  which  may  be 


pleaded  to  defeat  a  claim  resting  on  an  award.     Those  only 

are  discussed  which  have  some  special  reference  to  the  sub-  pleaded. 

ject  of  arbitration. 

If  a  defendant  in  an  action  to  enforce  an  award  deny  that  Traversing 
he  entered  into  any  submission,  or  into  the  submission  set  out  siolli 
in  the  statement  of  claim,  he  must  traverse  the  fact. 

11.  Old  pica  no  award  made.']  —  Anciently,  the  plea  of  no  Plea  of  no 
award  meant  strictly  that  no  award  at  all  had  been  made  (/)  . 

But  in  later  times  it  was  held  to  mean  that  no  award 
had  been  made  pursuant  to  the  submission,  and  it  might 
have  been  shown  under  that  plea  that  the  arbitrators  did  not 
execute  the  award  together  (g)  ;  or  that  the  award  was  not 
made  within  the  time  alleged  in  the  declaration  as  limited 
for  the  making  of  the  award  ;  or  that  a  matter  in  difference 
duly  notified  to  the  arbitrator  had  not  been  awarded  on  (Ji). 

But  he  would  have  failed  on  an  issue  on  such  a  plea  if  he  Not  every 
relied  on  the  fact  that  the  award  (though  according  to  the 


submission)    was    bad    for    showing   on  its   face  that  the  on  pl°a  °f  n<> 
arbitrator  had  exceeded  his  jurisdiction  (i)  ;  or  that  the  two 
arbitrators  had  made  their  award  without  exercising  their 
own  judgment,  but  according  to  the  opinion  of  a  third  person, 

(/)  House  v.  Launder,  1  Lev.  Mitchell  v.  Staveloy,  16  Eaat,  58; 

85;    Harding  v.  Holmes,  1  "Wils.  Hinton    v.    Cray,    3    Keb.    512; 

122;  Morgan  v.  Man,  1  Lev.  127,  Gisbomo  v.  Hart,  5  M.  &  W.  50  ; 

S.  C.  T.  Raym.  94;    Roberts  v.  Perry  v.  Mitchell,  2  D.  &  L.  i:>-'. 

Marriot,  2  Saund.   183,  S.  C.   1  (</)  Wade  v.  Bowling,  4  E.  &  B. 

Lev.  300  ;  Com.  Dig.  Pleader,  F.  44. 

7  ;     Keilway,    175  ;    Skinner    v.  (/t)  Harrison  v.  Creswick,  13  C. 

Andrews,  1  Lev.  245  ;  Eoberts  v.  B.  399  ;  Roberts  v.  Eberhardt,  U7 

Eberhardt,  27  L.  J.  C.  P.  70,  re-  L.  J.  C.  P.  70,  S.  C.  3  C.  B.  N.  S. 

versed  in  error,  28  L.  J.  C.  P.  74;  482  ;  King  v.  Bowon,  8  M.  &  \Y. 

Fisher  ?;.  Pimbley,  11  East,  188.  625  ;    Elsom  v.  Rolfo,  2  Smith, 

See  Hickes  v.  Cracknell,  3  M.  &  459  ;  Dresser  v.  Stansfield,  14  M. 

W.   72  ;    Spoonor  v  .   Payne,    16  &  W.  822  ;  Annitage  v.  Coates,  4 

L.  J.  C.  P.  225.   See  also  Beckett  v.  Ex.  641  ;  Linsey  v.  Ashton,  Godb. 

Midland  Rail.  Co.,  35  L.  J.  C.  P.  255. 

163,  S.  C.  L.  R.  1   C.  P.  241  ;  (t)  Adcock  v.  Wood,  6  Ex.  814. 
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TAKT  III.      "by  whose  decision  they  had  beforehand  agreed  to  be  bound  (./) ; 
-  '   '   '    or  that  the  award  had  been  set  aside  (/»•)  ;    or  that  the  arbi- 


trator gave  him  no  opportunity  of  being  heard  (1} . 

Misconduct  or      in.  Misconduct  or  mistake  of  arbitrator  whether  plcadablcJ] — 
arbitrator  not  To  an  action  on  an  award,  the  defendant  could  not  f ormerly 
pleadable.        plead  collusion  with  a  party  or  other  misconduct  of  the  arbi- 
trator in  avoidance  of  the  award  (nt),  or  a  mistake  of  the 
arbitrator  («) . 

But  as  a  bill  in  equity  lay  to  set  aside  an  award  for  certain 
misconduct  and  mistakes  of  an  arbitrator,  and  as  all  equitable 
defences  may  now  be  relied  on,  such  misconduct  and  mistakes 
might  probably  now  be  pleaded  as  a  defence  (o) . 


Plea  must 
show  how 
award  per- 
formed. 


iv.  Pleading  performance  of  the  award.'] — In  debt  on  bond 
for  non-performance  of  an  award,  the  defendant  could  not 
plead  generally  that  he  had  performed  it,  but  he  must  show 
the  award,  and  how  he  had  performed  it  (p). 


Plea  of  v.   Other  pleadings  to  defeat  the  award.~\ — In  debt  on  an 

Limitations,  award  under  the  hand  and  seal  of  the  arbitrator,  a  plea  that 
the  cause  of  action  did  not  accrue  within  six  years  was 
formerly  held  bad,  since  the  Statute  of  Limitations,  1  J.  I. 
c.  16,  s.  3,  did  not  apply  to  awards  under  hand  and  seal, 
which  were  said  to  be  quasi  specialties,  or,  it  is  presumed,  to 
any  awards  at  all  (q}.  However,  the  plea  would  have  been 
good  after  3  &  4  W.  IV.  c.  42,  which  provided,  by  s.  3,  "All 


( /)  Whitmore  v.  Smith,  in  error, 
7  IL  &  N.  509,  S.  C.  31  L.  J.  Ex. 
107,  reversing  the  judgment  of  the 
Exchequer,  reported  5  H.  &  N. 
824,  S.  C.  29  L.  J.  Ex.  402. 

(A-)  Eoper  v.  Levi,  21  L.  J.  Ex. 
28. 

(1}  Thorburn  v.  Barnes,  36  L.  J. 
C.  P.  N.  S.  184,  S.  C.  L.  E.  2  C. 
P.  384. 

(TO)  Whitmore  v.  Smith,  31  L.  J. 
Ex.  107,  S.  C.  7  H.  &  N.  509; 
Wills  v.  Maccarmick,  2  Wils.  148  ; 
Brazier  v.  Bryant,  10  Moore,  587 ; 
Chicot  v.  Lequesne,  2  Ves.  Sr. 
315;  Veale  v.  Warner,  1  Saund. 
327  a,  n.  3;  Grazebrook  v  Davies, 
5  B.  &  C.  534;  Braddick  v. 
Thompson,  8  East,  344  ;  Dyer  v. 


Dawson,  cited  in  Heining  v.  Swin- 
nerton,  1  Coop.  C.  0.  420,  notes ; 
Riddell  v.  Sutton,  5  Bing.  200, 
S.  C.  2  M.  &  P.  345. 

(n)  Hall  &  Hinds,  In  re,  2  M.  & 
G.  847,  see  note,  p.  852 ;  Johnson 
v.  Durant,  2  B.  &  Ad.  925. 

(o)  Judicature  Act,  1873,  36  & 
37  Viet.  c.  66,  s.  24. 

(p)  Anon.  F.  Moore,  3,  pi.  9; 
Genne  ^.Tinker,  3  Lev.  24;  Veale 
v.  Warner,  1  Saund.  324  a,  1,  3  ; 
Furser  v.  Prowd,  Cro.  Jac.  423 ; 
Anon.  1  Vent.  87;  Hagh  v.  Chad- 
wick,  2  Keb.  667. 

((l)  Hodsden  v.  Harridge,  2 
Saund.  61  in,  S.  C.  2  Keb.  462. 
See  Bac.  Ab.  Arb.  228,  5th  ed., 
contra. 
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actions  of  debt  upon  any  award,  where  the  submission  is  not     PAET  ni- 

CH     III     S    4 

by  specialty,"  shall  be  commenced  and  sued  within  three  — - — '  '  ' 


years  after  the  end  of  the  session  in  which  the  act  passed, 
or  within  six  years  after  the  cause  of  such  action,  but  not 
after. 

A  plea  that  the  defendant  revoked  the  authority  of  the  Plea  Of  revo- 

•/!••,  .*• 

arbitrator  before  the  award  was  made,  was  a  good  answer  to  of  party  f 
any  claim  on  the  award,  when  the  submission  was  one  that 
was  revocable  (r). 

The  marriage  of  a  female  party  to  the  submission  pending  By  marriage 
the  reference  might  have  been  pleaded  as  a  revocation  of  the 
arbitrator's  authority  (.->•) . 

But  the  bankruptcy  or  insolvency  of  a  party  before  the  By  bank- 
award  is  executed  could  not  be  pleaded  as  a  revocation  (£),  j 
though  bankruptcy  and  insolvency  may  sometimes  bar  the 
claim  on  the  award  («). 

A  plea  to  an  action  on  an  award  under  the  Lands  Clauses  Pleading 
Consolidation  Act,  1845,  that  the  indivisible  sum  awarded  excess- 
included  damages  and  compensation  for  things  in  respect  of 
which  the  umpire  had  no  jurisdiction  to  give  compensation 
was  a  good  plea  (x) . 

In  debt  on  bond,  where  the  award  was  to  pay  money  by  a  Plea  of 
particular  day,  a  plea  that  a  foreign  attachment  in  London  attachment 
issued  the  same  day  the  money  was  payable,  and  that  by 
virtue  of  it  the  money  awarded  was  attached  in  the  defen- 
dant's hands  the  day  after,  was  held  bad,  because  the  penalty 
was  due  when  the  money  was  not  paid  by  the  day.  But 
Holt,  C.  J.,  said  the  plea  would  have  been  a  good  plea  to  an 
action  of  debt  on  the  award,  or  to  an  action  on  the  bond, 
if  the  attachment  had  been  executed  before  the  penalty  had 
been  incurred,  but  not  to  an  action  of  debt  on  the  bond  after 
breach  (//). 

An  agreement  not  under  seal  to  waive  and  abandon  the  Of  waiver  of 

the  award. 

(>•)  Marsh  v.  Bulteel,  5  B.  &  A.  (.*•)  Buccleuch,  Puke  of,  v.  Mo- 

507.  trnpolitan  Board  oj:  Works,  L.  II. 

(a)  Charnley  v.  Winstanloy,  5  3  Ex.  307;    on  app.  L.  L'.  .">    IX. 

East,  260.     See  P.  II.  ch.  3,  s.  3,  221 ;  in  II.  L.  L.  E.  5  A]. p.  < 

d.  5,  p.  163.  418 ;  Beckett  v.  Midland  Bail.  Co., 

(*)  See  P.  II.  ch.  3,  s.  3,'d.  4,  L.  R.  1  C.  P.  iMl. 

p.  162.  (y)  Ingram  r.   Bernard,   1   Ld. 

(«)  Seo    P.    III.    ch.    1,    d.    7,  Ruym.  O.'iO.    See  Robbins  v.  Scan- 

1'.  520.  dard.  Sid.   327.     Seo  Coppell  r. 

Smith,  4  T.  R,  312. 
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Parol  accord 
and  satisfac- 
tion though 
submission  by 
deed. 


Not  made 
within  reason- 
able time. 


Replication 
claim  not 
covered  by 
award 
pleaded. 


Demurrer  to 
pleading 
statins:  bad 
award. 


award  could  not  be  pleaded  in  answer  to  an  action  on  an 
arbitration  bond.  The  only  remedy  was  by  cross  action 
against  the  plaintiff  for  suing  on  the  bond  in  breach  of  the 
agreement  (z) . 

But  where  the  declaration  stated  that  by  deed  between  the 
parties  it  was  agreed  that  it  should  be  referred  to  arbitration 
what  sum  should  be  paid  the  plaintiff  by  the  defendant,  and 
that  it  was  awarded  that  a  certain  sum  should  be  paid  by 
instalments,  and  that  the  defendant  had  only  paid  part ;  a 
plea  that  after  breach  of  the  award  by  non-payment  of 
the  first  instalments  it  was  agreed  that  the  defendant  should 
desist  from  doing  a  certain  act,  and  pay  a  less  sum  at  different 
dates  in  lieu  of  the  sum  awarded,  and  that  he  had  paid  such 
less  sum,  and  that  the  plaintiff  had  accepted  it  in  satisfaction, 
was  held  good ;  as  the  deed  of  submission  was  merely  induce- 
ment, and  the  action  was  on  the  award,  and  that  therefore  an 
accord  and  satisfaction  not  under  seal  was  good  (a) . 

Where  the  submission  contained  no  limit  as  to  time,  a  plea 
to  an  action  on  the  award,  that  the  arbitrators  did  not  make 
their  award  within  a  reasonable  time,  was  held  bad  (b}. 

To  a  plea  of  an  award,  the  plaintiff  replied  that  the 
subject-matter  of  his  action  was  not  included  in  the  refer- 
ence; and  though  the  submission  was  of  all  matters  in 
difference,  and  the  cause  of  action  existed  at  the  time  of  the 
submission,  the  plaintiff  was  allowed  to  show  that  it  was  not 
referred  (c). 

If  the  plaintiff  set  out  an  award  bad  on  its  face  as  stated  in 
the  pleadings,  the  defendant  had  to  demur  (r/).  Demurrers 
are  now  abolished  (e),  but  a  party  may  raise  by  his  pleading 
any  point  of  law,  and  that  may  be  disposed  of  separately  (/). 


(2)  Braddick  v.  Thompson,  8 
East,  344. 

(a)  Smith  v.  Trowsdale,  3  E.  & 
B.  83. 

(6)  Curtis  v.  Potts,  3  M.  &  S. 
145. 

(c)  Eayee  v.  Farmer,  4  T.  E. 
146. 


(d)  Gisborne  v.  Hart,  5  M.  &  W. 
50;  Cargey  v.  Aitcheson,  2  B.  &  0. 
170;  Fisher  v.  Pimbley,  11  East, 
188. 

(e)  Ord.  XXV.  r.  1. 

(/)  Ord.  XXV.  r.  2.  See,  as 
to  special  case,  Ord.  XXXIV. 
r.  2. 
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SECTION  Y. 

EFFECT   OF    AN    AWARD   IN    EVIDENCE. 

i.  Proof  of  the  submission  and  aioard.^ — In  an  action  on  an 
award  the  submission  of  all  the  parties,  if  traversed,  must  be 
proved.  If  the  submission  be  by  agreement  in  writing,  bond, 
or  deed,  evidence  must  be  given  by  the  plaintiff  of  the  exe-  aU  Pafties 
cution  of  the  instrument  by  himself  and  by  every  party  to  proved, 
it,  though  they  are  not  parties  to  the  action  (</).  The  like 
necessity  is  imposed  on  a  defendant  who  relies  on  an  award 
as  a  defence.  As  in  the  case  of  contracts  for  other  purposes, 
the  execution  used  to  be  proved  by  the  attesting  witness,  if 
there  were  one,  unless  his  absence  was  sufficiently  accounted 
for  (A). 

A  submission,  in  writing,  and  attested,  was  not  sufficiently  Rule  of  court 
proved  by  evidence  of  a  rule  making  the  agreement  a  rule  gubmisslo^by 
of  court  under  the  statute  9  &  10  W.  III.  c.  15  ;  for  the  agreement, 
character  of  the  instrument  was  not  changed  by  being  made 
a  rule  of  court  for  the  particular  purpose  of  summary  enforce- 
ment.    As  it  was  a  contract  deriving  its  force  from  the  con- 
sent of  the  parties,  and  not  from  the  rule,  it  required  to  be 
proved  like  any  other  contract  («'). 

But  a  submission  by  a  judge's  order  was  properly  evidenced  But  evidence 
by  the  rule  of  court;  for  the  judge's  order  was  itself  a  judi-  by  judge's  °D 
cial  act,  and  when  made  a  rule  was  not  altered  in  character,  order, 
only  in  form,  and  the  submission  became  a  submission  by 
rule  of  court  just  as  much  as  if  it  had  originally  been  so 
without  a  judge's  order  (/.-). 

An  award  ordered  the  defendant  to  sign  a  memorandum  Performance 
by  which  ho  undertook  not  to  pirate  the  plaintiff's  inven- 
tions :  proof  that  he  had  signed  a  memorandum  in  terms 
according  with  the  direction  of  the  award  was  held  sufficient 
evidence  of  his  having  submitted  to  the  arbitration  (/). 

((/}  Ferrer  v.  Oven,  7  B.  &  C.  328,  S.  C.  16  L.  J.  C.  P.  225. 

427;  Antram  v.  Chace,  15  East,  (i)  Berneyv.  Bead,  7  Q.  B.  79. 

208  ;  Brazier  v.  Jones,  8  B.  &  C.  (*)  Bcrnoy  v.  Bead,  7  Q.  B.  79; 

124;  Kingston  v.  Pholps,  1  Peako,  Still  v.  Halford,  4  Camp.  17. 

N.  P.  299.  (0  Stuart  v.  Nicholson,  3  Bing. 

(7t)  Spoonor  v.  Payne,  4  C.  P.  N.  C.  113. 
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of  third 
arbitrate!-. 


Admission  by 
plaintiff. 


Prima  facie 
evidence  of 
valid  award. 


When  notices 
under  Inclo- 
sure Act  pre- 
sumed given. 


Order  of  jus- 
tices to  sup- 
port award 
presumed. 


The  recital  in  the  award  that  the  two  arbitrators  had 
appointed  a  third  to  act  with  them  pursuant  to  the  submis- 
sion, was  held  no  evidence  of  the  appointment  of  the  third. 
Nor  could  proof  of  the  fact  of  his  having  acted  with  the 
other  arbitrators  in  the  course  of  the  arbitration,  and  of  his 
having  signed  the  award,  supply  the  proof  of  a  formal  ap- 
pointment, since  the  mere  suffering  the  third  person  to  sit 
along  with  them  and  to  sign  the  award  would  not  be 
sufficient  to  vest  in  him  any  authority  (£). 

A  statement  made  by  a  plaintiff  that  he  had  before  sub- 
mitted his  claim  in  the  action  to  arbitration,  and  that  the 
arbitrator  had  awarded  against  him,  is  evidence  against  him 
of  the  submission  and  award  (/). 

On  a  submission  by  rule  of  court,  the  production  of  the 
rule  of  court  and  award  (with  proof  of  the  execution  of  the 
latter)  was  prima  facie  evidence  in  assumpsit  on  the  award  on 
the  part  of  the  plaintiff,  and  sustained  the  declaration,  unless 
the  validity  of  the  award  were  impeached  by  evidence  dehors 
on  the  part  of  the  defendant  (m). 

An  award  purporting  to  be  made  by  three,  but  signed  by 
two  only,  of  the  arbitrators,  was  held  to  support  an  averment 
alleging  it  made  by  the  two  («). 

On  an  indictment  for  non-repair  of  a  road,  an  award 
under  an  Inclosure  Act,  which  empowered  the  commissioners, 
on  giving  certain  notices  to  the  parties  to  be  affected,  to 
adjudge  to  which  parish  particular  roads  should  belong,  was 
tendered  in  evidence  by  the  defendant  parish  to  show  that 
the  road  had  been  awarded  to  be  in  another  parish ;  but  as 
there  was  evidence  of  repair  and  other  admissions  by  the 
defendants  subsequent  to  the  award,  the  court  refused  to 
receive  the  award  without  proof  of  the  notices,  since  the 
usage  contrary  to  the  award  rebutted  the  prima  facie  pre- 
sumption that  all  the  proper  steps  had  been  taken  (o). 

Where  an  award  under  an  Inclosure  Act,  after  reciting  the 
consent  and  concurrence  of  two  justices  (necessary  by  the 
act),  stopped  up  a  footpath,  the  court  presumed  the  existence 


(/,-)  Still  v.  Halford,  4  Camp.  17. 

(/)  Murray  t'.  Gregory,  5  Ex. 
486. 

(m)  Gisborne  v.  Hart,  5  M.  &  W. 
50. 


(«)  White  v.  Sharp,  12  M.  &  W. 
712. 

(o)  E.  v.  Haslingfield,  2  M.  &  S. 
558. 
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of  the  justices'  order,  though  none  could  be  found,  the  subse-     PAET  m- 

•  .       .          .  -11  j/\       CH>  m-  B' 

quent  enjoyment  not  being  inconsistent  with  the  award  (/>). 

ii.    Valid  award  conclusive  as  ccidence.~\ — The  effect  of  an  Award  con- 
award  in  evidence  as  between  the  parties  is  most  conclusive,  ev-idence. 
and  while  unimpeached  precludes  other  evidence  being  given 
to  contradict  it  (q). 

As  arbitrators  are  not  agents  to  state   an   account,   but  Evidence 

..          ji-iTi  -i  *         •  i  under  account 

judges  to  decide  disputes,  an  award  was  not  evidence  as  an  stated. 
account  stated  (r),  unless  adopted  and  acted  on  («). 

In  ejectment  a  previous  award  between  the  same  parties,  Award  con- 
respecting  the  title  to  the  land,  was  conclusive  evidence  of  the  titl^to  land, 
right  (0- 

In  covenant  for  non-repair,  a  verbal  award  determining  On  amount  of 
the  amount  of  damages  prevented  the  plaintiff  proving  any 
different  amount  (M). 

In  an  action  of  assumpsit  against  an  executor  who  pleaded  When  against 
"plene  administravit "  alone,  an  award  on  a  submission  to  assets! 
between  the  plaintiff  and  the  defendant  as  executor,  respect- 
ing the  matters  in  difference  between  the  plaintiff  and  the 
testator,  which  ascertained  the  amount  due  from  the  testator's 
estate  to  the  plaintiff,  but  did  not  direct  the  defendant  to 
pay  it,  could  not  be  offered  by  the  plaintiff  in  evidence  as  an 
admission  of  assets  by  the  defendant  to  defeat  the  plea  (.*•) . 
But  if  the  arbitrator  ordered  the  executor  to  pay  the  amount, 
the  award  would,  it  seems,  have  been  conclusive  evidence  of 
assets  in  his  hands,  which  he  would  not  be  permitted  to 
contradict  (y). 

An  indictment  having  been  brought  against  a  plaintiff  for  Award  in 
perjury,  alleged  to  have  been  committed  by  him  in  deposing,  cvMencTon 
in  an  affidavit,  that  the  defendant  in  the  action,  the  prosecutor  indictment  of 
of  the  indictment,  was  indebted  to  him  in  a  certain  sum ;  the 

(p]  Manning  r.   The    Eastern  (t)  DOG  d.  Madkins  r.  Hornor, 

Counties  Railway    Company,    12  8  A.  &  E.  235  ;  Doo  d.  Grovillf  v. 

M.  &  W.  237.  I:->|»T.  NVoodfall's  Land,  and  IVn. 

(<l)  Sybray  v.  White,  1  M.  &  W.  788,   5th  od.  ;    Doo  d.  Mori-is   v. 

435 ;  Whitehead   v.  Tattersall,   1  Rosser,  3  East,  15.     Seo  Kidianls 

A.  &  E.  491;  Bailoy  v.  Lcchmore,  v.  Bassott,  10  13.  &  C.  (>57. 

1  Esp.  375.  (M)  Whitehead  v.  Tattersall,   1 

(r)  Bates  v.  Townloy,  2  Ex.  152;  A.  &  E.  491. 

Keen  »•.  l.utshoiv,  1  Ms]).  194.  M  IVarsnn  /•.  Henry,  ">  T.  R.  6. 

(»)  Salmon  v.  Watson,  4  Mooro,  (r/)  Worthington   v.  Barlow,   7 

73.  T.'JK.  433. 
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award  of  an  arbitrator,  to  whom  the  action  for  the  supposed 
debt  had  been  referred,  directing  a  verdict  for  the  defendant, 
was  held  not  to  be  admissible  in  evidence  for  the  crown  on 
the  trial  of  the  indictment,  on  the  ground  that  the  decision  of 
the  arbitrator  in  respect  of  the  action  was  no  more  than  a 
declaration  of  his  opinion,  and  that  there  was  no  instance  of 
such  a  declaration  of  opinion  being  received  as  evidence  of  a 
fact  against  the  party  to  be  affected  by  the  proof  of  it,  in  any 
criminal  case  (s) . 

An  award  assessing  compensation  under  the  Lands  Clauses 
Act,  1845,  seems  no  evidence  on  an  issue,  whether  the  com- 
pensation awarded  was  in  respect  of  matter  for  which  com- 
pensation could  be  given  (a). 

m.  Effect  of  an  award  as  evidence  as  to  stranycrs.~\ — It  is 
laid  down  as  a  universal  rule,  that  it  is  only  as  regards  the 
parties  to  the  submission,  or  those  claiming  under  them,  that 
an  award  has  any  force  at  all.  No  instance,  it  is  said,  can 
be  proved  in  which  strangers  have  been  held  to  be  in  any 
way  affected  in  their  rights  by  an  award,  as  evidence  either 
of  right  or  of  reputation  ( b) . 

Hence,  in  an  ejectment  on  the  several  demises  of  a  mort- 
gagor and  mortgagee  (the  lessor  of  the  plaintiff  at  the  trial 
relying  on  the  title  of  the  mortgagee),  the  defendant  was 
not  allowed  to  give  in  evidence  an  award  in  his  favour 
respecting  the  same  land,  made  on  a  submission  between 
himself  and  the  mortgagor  subsequent  to  the  mortgagee  ; 
although  under  that  award  the  defendant  had  obtained  and 
kept  possession  of  the  land,  and  the  mortgagee  had  been 
present  at  one  meeting  in  the  reference,  not  however  taking 
any  part  in  it  (c). 

An  award  had  been  made  in  favour  of  the  plaintiff's 
tenant  in  an  action  brought  by  him  for  an  injury  to  the 
leased  premises  against  the  defendant's  landlord.  In  an 
action  by  the  plaintiff  against  the  defendant  for  the  injury 
to  the  reversion,  the  court,  affirming  Evans  v.  Rccs  (d),  held 
that  the  award  was  inadmissible  for  the  plaintiff,  either  as 


(2)  B,.  v.  Fontainemoreau,  11 
Q.  B.  1028.  See  2  Pitt  Taylor  on 
Evidence,  1417,  7th  ed. 

(a)  Rhodes  v.  Airdale  Drainage 
Commissioners,  1  C.  P.  D.  402. 


(b)  Evans  v.  Eees,  10  A.  &  E. 
151. 

(c)  Doe  d.  Smith  v.  Webber,  1 
A.  &  E.  119. 

(d}  10  A.  &E.  151. 
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evidence  of  reputation,  or  on  the  ground  of  privity  of  interest,     PAET  in: 
as  the  award,  had  it  been  the  other  way,  would  not  have  - 


been  evidence  against  the  plaintiff,  and  it  could  not,  there- 
fore, when  in  her  favour  be  used  for  her  (e). 

We  have  just  seen  that  the  award  in  a  cause,  deciding  that  Award  in  a 
the  plaintiff  has  no  claim,  cannot  be  given  in  evidence  by  the  evidence  for 


crown  against  the  plaintiff  on  an  indictment  of  the  latter  for  the  c 

J         11      ••  njj      *A   J.T,        ru      j  £     J  against  party. 

perjury,  for  alleging  m  an  affidavit  that  the  defendant  was 

indebted  to  him,  although  the  defendant  be  the  prosecutor  of 
the  indictment  (/). 

Upon  an  indictment  for  non-repair  of  a  highway,  which  it  Award  not 
was  alleged  the  defendant  was  bound  to  repair  ratione  tenurse,  reputation 
an  award  on  the  question  of  liability,  made  under  a  submis-  against 
sion  by  a  former  tenant  for  years  of  the  land,  was  held  not 
receivable  in  evidence  as  an  adjudication  on  the  point,  since 
an  award  only  binds  the  parties  to  the  submission.  Neither 
was  it  considered  admissible  as  evidence  of  reputation,  for 
evidence  of  the  statements  of  witnesses  before  the  arbitrator, 
even  if  they  were  deceased,  would  not  have  been  admissible 
as  having  been  made  "  post  litem  motam,"  and  the  arbitra- 
tor's opinion,  formed  on  those  statements,  and  expressed  in 
his  award,  could  not  be  entitled  to  more  credit  (g).  The 
latter  objection,  indeed,  applies  equally  to  the  verdict  of  a 
jury;  so  the  courts,  remarking  that  the  rule  of  a  verdict 
being  evidence  of  reputation  stands  more  upon  authority  than 
principle,  refuse  to  extend  it  further  ;  and  though  for  many 
purposes  an  award  is  equivalent  to  a  verdict,  yet  they  will 
not  consider  it  so  for  this  ;  nor  on  an  issue  respecting  the 
boundary  between  two  parishes  in  adjoining  counties,  will 
they  admit  as  evidence  of  reputation  an  award  inter  alios 
professing  to  set  out  the  boundary  (//). 

In  some  particular  instances  an  award  may  be  available  in  Award 

"  A  f 

evidence  for  a  person  who  is  not  a  party  to  the  submission.       stranger  ° 

In  an  action  for  false  imprisonment  against  a  servant  of 
the  East  India  Company,  the  defendant  was  allowed  to  give 
in  evidence,  in  mitigation  of  damages  under  the  general 
issue,  a  release  given  by  the  plaintiff  to  the  East  India 

(e)  Lady  Wenman  v.  Mackenzie,  Q.  B.  1028.     See  above,  p.  555. 

5  E.  &  B.  447,  S.  0.  25  L.  J.  Q.  B.  (</)  R.  v.  Cotton,  3  Camp.  444. 

44.  (A)  Evans  v.  Rocs,  10  A.  &  E. 

(/)  R.  v.  Fontainemoroau,  11  151. 
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Award 
evidence  for 
arbitrator. 


Bad  faith  not 
abiding  by 
award. 


Award  acted 
on,  evidence 
affecting 
strangers. 

Award  re- 
specting riglit 
to  tolls. 


Sti'anger 
acquiescing  in 
award. 


Company,  in  pursuance  of  an  award  between  the  plaintiff 
and  the  company,  in  which  the  plaintiff  was  awarded  a  large 
compensation  for  injuries  done  him  by  the  company's  ser- 
vants, particularly  by  the  defendant ;  the  matters  in  difference 
in  terms  comprehending  the  claim  in  action  (/). 

An  award  respecting  the  right  to  a  chattel  deposited  with 
the  arbitrator,  precludes  the  party  against  whom  the  award 
is  made  from  maintaining  trover  against  the  arbitrator  for 
refusing  to  deliver  up  the  chattel  to  him,  since  the  award 
deciding  against  him  is  evidence  that  the  withholding  the 
chattel  is  no  unlawful  conversion  (/.•). 

Where  an  award,  reducing  the  rateable  value  of  the 
premises  of  a  company,  ordered  the  excess  of  old  poor-rates 
to  be  allowed  out  of  the  next  rate,  but  the  overseers  never- 
theless distrained  for  the  full  rate,  and  the  company  replevied, 
the  court,  considering  the  proceedings  by  the  overseers  con- 
trary to  good  faith,  directed  the  replevin  bond  to  be  given  up 
to  the  company  (/) . 

An  award  acted  on  may  sometimes  be  admissible  as  evi- 
dence between  strangers. 

In  a  case  at  Nisi  Prius,  before  Lord  Tenterden,  C.  J.,  an 
award  of  the  time  of  Henry  VIII.  between  the  Corporation 
and  University  of  Cambridge,  regulating  the  amount  of  toll 
payable  to  the  Corporation,  was  held  inadmissible  as  evidence 
of  reputation  respecting  the  right  to  tolls  in  an  action 
between  the  lessee  of  the  Corporation  and  a  third  party,  there 
being  no  proof  that  it  had  been  acted  on ;  yet  a  deed  respect- 
ing the  same  question  and  founded  on  the  award  was 
admitted.  In  the  same  case,  another  award  of  the  same 
reign,  by  which  certain  parties  were  discharged  of  toll  to 
the  Corporation  of  Cambridge  in  consideration  of  a  specified 
aimual  payment,  was  admitted  in  evidence,  the  plaintiff 
undertaking  to  prove  payment  of  the  composition ;  but  on 
his  failing  to  do  so,  the  evidence  of  the  latter  award  also  was 
struck  out  (m) . 

Where  a  tenant  under  a  sixty  years'  lease,  having  been 


(/)  Shelling  v.  Farmer,  1  Stra. 
64(5. 

(A-)  Gunton  v.  Nurse,  5  Mooro, 
259. 


(/)  Leicester  "Waterworks  Corn- 

Emy  v.  Cropstone  Overseers,  32 
.  T.  566. 

(m)  Brett  r.  Beales,  1  Moo.  &  M. 
416. 
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served  with  a  notice  of  an  award  made  between  two  parties     P-"11  HI. 
who  had  claimed  rights  (paramount  to  that  of  his  lease)  to  —  '  —  '   '   '. 


enter  and  possess  the  lands  to  recover  rent  charge  in  arrear, 
attorned  and  paid  rent  to  the  one  to  whose  claim  the  award 
gave  priority,  it  was  held,  on  proof  of  these  facts,  that  he 
became  tenant  to  the  latter  from  year  to  year  («). 

On  an  issue  respecting  the  title  to  some  growing  crops 
seized  by  a  creditor  of  the  tenant  of  the  land,  an  award  be- 
tween the  landlord  and  tenant  directing  the  tenancy  to  cease, 
and  the  tenant  to  deliver  up  possession,  was  held  admissible 
in  evidence,  though  of  itself  it  could  not  transfer  the  property 
in  the  crops  to  the  landlord  (o). 

The  right  to  a  farm  being  in  dispute,  the  parties  agreed  to  Award  acted 
be  bound  by  the  decision  of  an  arbitrator,  and  he  awarded  estoppel 
against  the  one  who  had  previously  received  rent  as  landlord 
from  the  tenant.  Notice  of  the  award  was  given  to  the 
tenant,  and  with  the  sanction  of  the  losing  claimant  the 
tenant  was  directed  in  future  to  pay  his  rent  to  the  success- 
ful party  as  his  landlord.  Afterwards,  the  former  landlord, 
being  dissatisfied  with  the  award,  distrained  on  the  tenant 
for  rent.  It  was  held  in  an  action  of  replevin,  that  though 
the  tenant  was  estopped  from  saying  that  his  landlord  had 
no  title,  the  tenant  here  was  at  liberty  to  prove  these  circum- 
stances in  evidence,  to  show  that  his  landlord's  title  had 
determined,  and  that  the  loser  was  estopped  from  setting  up 
his  title  of  landlord,  having  himself  induced  the  tenant  to 
pay  rent  to  another  person  ( p) . 

iv.  Impeaching  ly  evidence  award  put  in  evidenced] — When  Evidence 
an  award  is  tendered  in  evidence  the  opposite  party  may  offer 
evidence  in  reply  to  impeach  its  validity,  and  so,  doing  away 
with  its  binding  effect,  allow  proof  to  be  given  of  the  matters 
professed  to  be  determined  by  it  (</) .     Thus,  an  award  on  a  Proviug 
reference  of  all  matters  in  difference  being  offered  in  evi- 
dence  by  the  defendant,  the  plaintiff  is  at  liberty  to  prove 
that  on  some  of  the  matters  referred  the  arbitrator  has  not 
awarded  (r). 

(«)  Doo  d.  Chawnor  v.  Boulter,  2oG. 

6  A.  &  E.  675.  (7)  Whitehead  r.  Tattersall,   1 

(o)  Thorpe  v.  Eyre,  1  A.  &  E.  A.  &  E.  -191. 

92G.  (r)  Ingnim   )-.  Milnes,  8  E;i-f, 

(/<)  Downs  r.  Cooper,  2  Q.  B.  444. 
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To  illustrate  this  principle  further,  it  may  be  observed,  that 
though  a  submission  by  rule  of  court  referring  an  action, 
and  an  award  determining  the  action  generally,  is  prima  facie 
evidence  of  a  good  award,  yet  evidence  may  be  offered  by  a 
defendant,  under  a  plea  of  "  no  award,"  to  show  that  there 
are  several  issues  in  the  action  referred  which  the  award 
has  not  determined,  consequently  that  it  is  not  final,  and 
therefore  of  no  effect  (s). 

The  court  will  grant  a  new  trial,  if  the  judge  at  Nisi 
Prius  reject  evidence  offered  to  show  that  the  subject-matter 
of  the  action  to  which  the  award  is  offered  as  an  answer  was 
not  included  in  the  reference  or  determined  by  the  award  (t)  . 

In  an  old  case,  however,  where  the  defendant  in  mitiga- 
tion of  damages  put  in  evidence  a  release  by  the  plaintiff 
made  in  pursuance  of  an  award  on  a  submission  between  the 
plaintiff  and  another,  the  court  would  not  allow  the  plaintiff 
to  give  evidence  to  contradict  the  general  terms  of  the  award 
and  release,  which  included  the  ground  of  action,  and  to  show 
that  the  arbitrators  had  on  certain  grounds  refused  to  take 
into  consideration  the  claim  in  the  action  (u). 

The  same  principle  which  prohibited  the  [pleading  the  mis- 
take or  misconduct  of  the  arbitrator  precluded  the  defendant 
from  giving  evidence  on  those  grounds  (x)  ;  but  as  all  equit- 
able defences  may  now  be  relied  on  in  an  action,  such  evidence 
might  probably  often  be  considered  admissible  at  the  present 


The  question  whether,  in  an  action  for  246  /.,  the  defendant 
was  entitled  to  a  set-off  for  the  like  sum  of  2467.  in  respect 
of  some  silk,  having  been  submitted  to  the  arbitrator,  and 
decided  in  the  negative  by  the  award,  the  defendant  in  an 
action  on  the  award,  to  which  he  had  pleaded  a  set-off, 
proposed  to  give  evidence  of  a  claim  for  the  silk  less  than 
246  /.,  and  to  show  that  the  arbitrator  had  decided  against 
his  claim,  simply  because  he  had  held  himself  bound  by  the 
words  of  the  submission  to  decide  against  the  defendant, 


(s)  Dresser  v.  Stansfield,  14  M. 
&  W.  882. 

(«)  Eavee  v.  Farmer,  4  T.  E. 
146 ;  Ehodes  v.  Airdale  Drainage 
Commissioners,  1  0.  P.  D.  380, 
S.  C.  45  L.  J.  0.  P.  337. 

(M)  Shelling  v.  Farmer,  1  Stra. 


646. 

(x)  Wills  v.  Maccarmick,  2  Wils. 
148 ;  Dyer  v.  Dawson,  cited  in 
Heming  v.  Swinnerton,  1  Coop. 
C.  C.  420,  notes;  Swinford  v. Burn, 
Gow.  N.  P.  5. 

(y)  See  ante,  p.  555. 
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unless  a  set-off  was  proved  of  the  exact  value  of  2467.  ;  the     PABT  III. 
court,  however,  rejected  the   evidence,  holding  that  in  an  — 
action  on  the  award  the  decision  of  the  arbitrator  could  not 
be  impeached  for  a  mistake  (z). 

In  one  instance  at  Nisi  Prius,  in  an  action  of  assumpsit  on 
the  award,  the  defence  relied  on  was,  that  the  irregular 
conduct  of  the  umpire  in  examining  one  of  the  parties  in  the 
absence  of  the  other  vitiated  the  award.  No  objection,  how- 
ever, seems  to  have  been  made  on  the  part  of  the  plaintiff 
to  the  reception  of  the  evidence  or  to  the  nature  of  the 
defence  (a). 

It  was  said,  in  a  case  decided  before  the  modern  rules  of  Evidence, 
pleading,  that  if  the  submission  were  obtained  by  fraud,  and  0UaTned°bV 
an  action  were  brought  on  the  award,  the  defendant  might  fraud  of 
plead  no  submission,  and  prove  the  fraud  in  evidence,  which 
would  authorise  him  to  treat  it  as  no  submission  ;  or  that 
he  might  plead  no  award,  and  show  that  the  submission  was 
obtained  by  fraud  (b).     But  he  could  not,  it  seems,  under 
any  plea,  be  permitted  to  give  evidence  that  the  award  was 
made  as  it  was  in  consequence  of  fraudulent  conduct  of  the 
parties  interested  (c). 

A  submission  provided  that  if  the  arbitrator  should  award  Proving  no 
that  the  defendants,  who  were  executors,  should  purchase  the  award.7  U 
plaintiff  an  annuity,  he  should  and  might  award  it  with  a 
proviso,  that  in  case  of  a  deficiency  of  assets  the  sum  should 
abate.     The   arbitrator  awarded   the   annuity  without   any 
proviso.     On  the  general  issue  in  assumpsit  on  the  award, 
before  the  Judicature  Acts,  the  court  allowed  the  defendants 
to  prove  a  deficiency  of  assets,  holding  that  the  arbitrator 
ought  to  have  inserted  the  proviso,  and  that  the  defendants 
ought  not  to  be  the  worse  off  for  his  neglect  (rf). 

(z)  Johnson  v.  Durant,  2  B.  &  (c)  Dyer  v.  Dawson,   cited  in 

Ad.  !)2o.  Heming  v.  Swinnerton,  1  Coop. 

(a)  Matson  v.  Trower,  Ky.   &  C.  C.  420,  notes. 

M.  17.  (rf)  Crump  v.  Adney,  1  C.  &  M. 

(i)  Sackett  v.  Owen,  2  Chitt.  39.  355. 
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CHAPTEE  IV. 

THE  AWARD  AS  A  GROUND  IN  OLD  TIMES  OF  PROCEEDINGS 
OR  DEFENCE  IN  EQUITY. 

THE  present  chapter  endeavours  to  point  out  in  what  cases 
and  in  what  manner  an  award  could  be  rendered  available  in 
equity  in  old  times.  It  remains  of  interest,  as  common  law 
courts  may  now  adopt  a  similar  procedure  in  most  cases. 

In  the  first  section  the  inquiry  is  made  when  a  suit  would 
have  lain  to  have  specific  performance  of  an  award  decreed. 

The  second  section  sets  forth  the  effect  of  an  award  as  a 
defence  to  procedure  in  equity  respecting  the  matters  referred, 
or  to  set  the  award  aside. 

The  third  section  discusses  the  more  summary  modes,  in 
which  the  assistance  of  equity  to  enforce  an  award  might  have 
been  obtained. 


SECTION  I. 


ENFORCING  AN  AWARD  BY  ACTION  IN  EQUITY. 

PAETHI.          i-    When  specific  performance  decreed.'] — This  chapter  was 
CH.  IY.  s.  1.    written  when  specific  performance  could  be  decreed  only  by 

Whatever  the  Chancery.     It  has  been  thought  advisable  to  leave  it  as  it  is, 

submission.  ,        ,  .„  ,.  j>       -i  •  j.  j> 

as  a  chapter  on  specific  performance,  for  the  assistance  now  01 

practitioners  in  the  Queen's  Bench  Division  as  well  as  in  the 
Chancery  Division.  Whatever  was  the  nature  of  the  sub- 
mission, the  jurisdiction  of  equity  over  the  award  seems  to 
have  attached. 

Unless  an  award  had  been  made,  the  court  of  equity  could 
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not  decree  specific  performance  of  an  agreement,  one  part  of     PAST  III. 
which  had  been  left  to  be  determined  by  arbitration  (a) . 


Though  the  submission  were  by  order  of  Nisi  Prius,  which 
was  afterwards  made  a  rule  of  a  court  of  common  law,  and  so 
performance  was  capable  of  being  enforced  by  attachment 
from  that  court,  Chancery  might  still  entertain  an  action  for 
specific  "execution  of  the  award  (b) .  Even  where  the  sub- 
mission was  by  agreement  containing  a  clause  for  making  it 
a  rule  of  a  court  of  law  under  the  statute,  so  that  the  Court 
of  Chancery  had  no  jurisdiction  to  set  the  award  aside,  yet  it 
was  held  that  a  bill  for  specific  performance  might  be  filed, 
when  the  award  was  such  as  equity  would  execute  (c) . 

An  action  in  equity  would  lie  to  enforce  specific  perform-  Performance 
ance  of  an  award,  when  the  thing  ordered  by  the  award  to  °uforeea  as  of 
be   done  was  such  as  a  court  of  equity  would  specifically  a  contract, 
enforce  if  it  had  been  agreed  on  by  the  parties  themselves. 
For  as  by  the  submission  the  parties  had  contracted  to  do 
what  the  arbitrator  should  direct,  when  the  latter  had  made 
his  decision,  the  award  was  considered  in  equity  as  amounting 
to  an  agreement  by  the  parties  on  the  terms  pointed  out  by 
him,  and  would  be  enforced  against  a  party  as  the  party's 
own  agreement  (d). 

As  equity  would  not  interfere  in  the  case  of  a  breach  of  Not  award  for 
contract  when  a  court  of  common  law  could  give  a  complete  Payment  of 
remedy  by  damages,  so  it  would  not  execute  an  award  which 
directed  nothing  but  the  payment  of  money,  any  more  than 
it  would  decree  specific  performance  of  a  contract  for  such  a 
purpose  (c). 

But  when  the  arbitrator  directed  a  party  to  perform  any-  Award  to  do 
thing  in  specie,  as  to  make  a  lease  or  to  convey  an  estate,  or  8Pecific  acts- 


(a)  Darbey  v.  Whituker,  4  Drew.  5  M.  &  C.  281. 

134;  Tillctt  v.  The  Charing  Cross          (<l]  Walters  v.  Morgan,  2  Cox, 

Bridge  Co.,  26  Bear.  419 ;  Baker  369 ;  Wood  v.  Griffith,  1  Wils.  C. 

v.  The  Metropolitan  Bail.  Co.,  11  C.  34,  S.  C.  1  Swanst.  53;  Gervais 

Nov.  1862,  1  N.  It.  8.  v.  Edwards,  2  Dru.  &  War.  80 ; 

(b)  Nickels  v.  Hancock,  7  Do  Nickels  v.  Hancock,  May  2,  1855; 
G.  M.  &  G.  ;;<)(>;  Wood  v.  Griffith,  Lords  Justices,  3  C.  L.  &  E.  Rep. 
1  Wils.  C.  C.  34,  S.  C.  1  Swanst.  Ch.  OS!). 

43.  (e)  Walters  v.  Morgan,  2  Cox, 

(c)  Walters  v.  Morgan,  2  Cox,  369 ;    Hall  v.  Hardy,   3  P.  W. 
."•I!) ;  Auriol  v.  Smith,  1  Turn.  &  187. 

11. 121 ;  Hawksworth  v.  Braminall, 
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to  do  anything  in  respect  of  lands,  a  court  of  equity  would 
execute  the  award  as  a  common  agreement  (/) . 

But  specific  performance  would  not  be  granted  unless  the 
court  could  give  relief  to  both  parties.  Therefore  it  would 
not  be  allowed  if  the  award  directed  one  party  to  grant  a 
lease  and  the  other  to  keep  a  way  in  repair,  and  to  pay 
certain  sums  from  time  to  time  as  they  might  become  due, 
which  matters  were  not  the  subject  of  a  decree  for  specific 
performance  (g}. 

A  contract  for  the  purchase  of  land  by  a  company  is  com- 
plete when  notice  to  take  the  land  has  been  given  under  the 
Lands  Clauses  Consolidation  Act  (8  &  9  Yict.  c.  18),  and  the 
value  has  been  fixed  by  an  arbitrator  appointed  by  the  land- 
owner and  the  company.  Such  a  contract  would  be  enforced 
in  equity,  notwithstanding  the  special  provisions  contained  in 
the  act  respecting  compulsory  purchases  (K). 

The  court  would  not  enforce  an  award  when  the  submission 
and  award  together  constituted  an  unwise  and  unreasonable 
agreement,  nor  one  which  was  incapable  of  being  worked  out 
consistently  with  the  terms  of  the  submission  ;  and  it  is  very 
doubtful  whether  it  would  enforce  part  of  an  award  when  it 
could  not  enforce  the  whole  (*'). 

Formerly,  it  was  held  that  when  the  submission  was  by 
private  agreement  out  of  court,  the  courts  of  equity  would 
not  entertain  a  bill  for  a  specific  performance  of  the  award 
(though  it  contained  directions  other  than  for  the  payment 
of  money),  unless  after  it  had  been  made  the  parties  had 
acquiesced  in  it,  or  agreed  to  execute  it,  or  one  party 
had  performed  his  part  (£).  And  so  late  as  the  year  1704, 
a  bill  being  exhibited  to  have  execution  of  an  award, 
which  had  been  performed  by  neither  party,  a  demurrer 
was  allowed,  on  the  ground  that  there  was  no  precedent 


(/)  Walters  v.  Morgan,  2  Cox, 
369;  Hall  v.  Hardy,  3  P.  W.  187; 
Henry  v.  Kirwan,  9  Ir.  0.  L.  Eep. 
459. 

(g]  Blackett  v.  Bates,  L.  E.  1 
Ch.  117,  S.  C.  35  L.  J.  N.  S.  Ch. 
324,  overruling  S.  C.  below,  2 
Hem.  &  M.  270;  34  L.  J.  N.  S. 
Ch.  515. 


(Ji)  The  Eegent's  Canal  Co.  v. 
Ware,  26  L.  J.  Chanc.  566,  S.  C. 
23  Beav.  575;  Mason  v.  The  Stokes 
Bay  Bail.  Co.,  32  L.  J.  Ch.  110. 

(i)  Nickels  v.  Hancock,  7  De  G. 
M.  &  G.  300. 

(&)  Bishop  v.  Bishop,  1  Eep.  in 
Chanc.  75,  141;  Thompson  v.  Noel, 
1  Atk.  60 ;  Eyre  v.  Good,  2  Eep. 
in  Chanc.  18,  34. 
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that  a  court  of   equity  had  ever  carried  such  awards  into  PAST  III. 

,.          ,JX  CH.  IV.  8.    1. 

execution  (I).  


But  when  there  had  been  a  part  performance,  the  courts  of  Award  en- 
equity  from  very  early  times  felt  justified  in  decreeing  a 
complete  execution. 

Thus,  in  Charles  the  Second's  time,  where  a  hill  to  enforce 
an  award  on  a  submission  out  of  court  had  been  dismissed  on 
demurrer  by  the  Master  of  the  Rolls,  Lord  Chancellor  Jeffries, 
on  a  rehearing,  reversed  the  decision,  and  decreed  that,  as  the 
award  had  been  part  executed  and  assented  to,  it  should  be 
confirmed,  and  that  the  defendant  should  perform  the  same  (m). 
So  where  land  had  been  enjoyed  under  an  award,  the  court 
confirmed  the  title  of  the  plaintiff,  and  decreed  a  perpetual 
injunction  against  a  lease,  under  which  the  defendant  had 
commenced  an  action  of  ejectment  (n).  On  the  same  prin- 
ciple, it  was  held,  on  awards  by  private  submission  directing 
one  party  to  convey  an  estate  or  to  deliver  a  lease,  and  the 
other  to  pay  a  sum  of  money,  that  a  bill  would  lie,  when  the 
lease  had  been  delivered  up,  to  enforce  performance  of  the 
rest  of  the  award  (o)  ;  and  on  the  other  hand,  to  compel  a 
conveyance  when  the  defendant  had  received  the  money,  in 
consideration  whereof  he  was  to  have  conveyed  the  estate  (p). 

Though  an  award  were  not  good  in  strictness  of  law,  yet  if 
there  had  been  an  assent,  and  a  part  performance,  the  Court 
of  Chancery  sometimes  enforced  it  (<?) . 

In  an  old  case,  an  award  ordered  that  a  party  should  have 
certain  lands,  and  that  if  any  doubts  arose  the  arbitrators 
would  explain  the  same.  Long  after  the  award  had  been 
executed,  and  possession  of  the  lands  delivered  pursuant  to 
it,  it  was  contended  that  the  party  only  took  a  life  interest 
under  the  award ;  but  the  arbitrators  having  declared  that 
they  meant  to  give  him  a  fee,  and  that  the  word  "heirs"  had 
been  left  out  of  the  award  by  mistake,  the  court  decreed  that 
the  plaintiff,  the  purchaser  from  the  party  entitled  by  the 
award,  should  enjoy  the  land  absolutely  in  fee  (>'}, 

(1)  Bishop  v.  Webster,  1  Gas.  in  Chanc.  75,  141. 

Eq.  Ab.  51,  pi.  9.  (p)  Hall  v.  Hardy,   3   P.   W. 

(m)  Norton  v.  Mascall,  2  Eep.  187. 

in  Chanc.  304.  (?)  Norton  v.  Mascall,  2  Vern. 

(n}  Poole  v.  Pipe,   3  Eep.   in  24. 

Chanc.  11,  20.  (r)  Scott  v.  Wray,   1  Eep.   in 

(o)  Church  v.  Eoper,  1  Eep.  in  Chanc.  45,  85. 
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In  another  case,  where  the  plaintiff  had  paid  part,  and 
tendered  the  rest  of  the  amount  awarded  due  for  a  mortgage 
debt,  but  not  within  the  time  specified  by  the  award,  and 
brought  a  bill  to  have  a  reconveyance  of  the  mortgaged  lands 
pursuant  to  the  award ;  the  court,  as  the  period  fixed  for 
payment  had  elapsed  before  the  plaintiff  had  paid  the  money, 
decreed  that  the  award  was  to  be  dissolved,  that  the  master, 
allowing  for  the  money  paid,  should  ascertain  what  was  due 
to  the  defendant,  and  that  the  defendant,  on  payment  to  him 
of  what  the  master  found  due,  should  reconvey  the  estate  (*) . 

Although  a  defendant  had  to  some  extent  acted  on  the 
award  by  nominating  trustees,  and  electing  to  take  licences 
pursuant  to  it,  it  was  held  that  there  had  not  been  such  an 
acquiescence  in  the  award  as  to  justify  the  court  in  enforcing 
a  specific  performance  against  him  on  that  ground,  no  one 
appearing  to  have  been  misled  by  his  acts  (t), 

Where  an  agreement  for  the  sale  of  lauds,  at  a  price  to  be 
fixed  by  arbitration,  was  secured  by  a  penalty,  the  court  of 
equity,  after  the  price  had  been  determined  by  the  award, 
would  decree  a  specific  performance  of  the  contract,  and 
not  compel  the  purchaser  to  accept  the  penalty  in  discharge 
of  it  (»). 

It  was  no  ground  to  prevent  the  Court  of  Chancery  decree- 
ing a  specific  performance  that  the  Court  of  King's  Bench 
had  granted  an  attachment  against  the  defendant  for  non- 
performance  of  the  award,  in  refusing  to  execute  an  authority 
to  sell  an  estate,  and  had  discharged  the  attachment  on 
receiving  their  officer's  report  that  the  defendant  had  not 
been  guilty  of  a  contempt  (x) . 

Mere  lapse  of  time,  even  twelve  years'  delay,  was  held  in 
an  old  case  no  bar  to  a  specific  performance  of  an  award  (y) . 

But  in  more  recent  cases  it  has  been  said  that  the  court 
would  not  compel  specific  performance  of  an  award,  unless 
the  parties  came  as  promptly  as  the  nature  of  the  case  would 
permit  (2). 

It  seems  probable  that  delaying  to  file  a  bill  for  a  year,  the 


(s)  Ewes  v.  Blackball,  Gas.  temp. 
Pinch,  22. 

(t)  Nickels  v.  Hancock,  7  De  G. 
M.  &  G.  300. 

(«)  Belchier  v.  Reynolds,  2  Ld. 
Kenyon,  Part  2,  87. 


(»)  Wood  v.  Griffith,  1  Wils.  0. 
C.  34,  S.  0.  1  Swanst.  43. 

(y}  Sweet  v.  Hole,  Cas.  temp. 
Finch,  384. 

(z)  Eads  v.  Williams,  24  L.  J. 
N.  S.  Ch.  531. 
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time  being  occupied  in  attempting,  ineffectively,  to  set  the 
award  aside  in  a  court  of  law,  would  have  been  a  bar  to  a  - 
specific  performance  (a}. 

On  a   submission   by  recognizance,  an  award  has  some-  Scire  facias  on 

,.  -i  p          ,    .    *         .,       -L  .         „     .  ,,  submission  by 

times  been  enforced  in  equity  by  scire  facias  on  the  recog-  recognizance, 
nizance  (b) . 

We  have  before  seen,  that  on  a  voluntary  submission,  an  Discovery, 
action  for  discovery  would  not  lie  in  aid  of  the  arbitration, 
though  it  was  otherwise  on  a  compulsory  reference  (c). 


11.  When  award  invalid  or  inequitable. ~] — Directions  in  an 
award,  which  are  contrary  to  law,  could  not  be  enforced  in 
equity.  When  the  parties  agreed  by  parol  that  the  arbitrator 
should  determine  whether  a  long  lease  should  be  granted  of 
certain  premises,  and  he  directed  a  lease  to  be  made,  though 
the  award  were  in  writing,  the  agreement  was  held  to  be 
within  the  Statute  of  Frauds,  and  specific  performance  of 
that  part  of  the  award  which  awarded  the  lease  could  not  be 
enforced  (d}. 

When  an  award  directed,  among  other  things,  that  the 
defendant  should  enjoy  an  estate  tail  in  certain  lands,  but 
should  do  no  act  to  bar  the  plaintiff's  reversion  in  the  same, 
the  court  refused  to  decree  the  restraining  clause  of  the 
award,  on  the  ground  that  Chancery  would  not  decree  a 
perpetuity,  and  held  the  defendant's  demurrer  as  to  that  part 
to  be  good  (e). 

Though  equity  would  not  compel  the  specific  performance 
of  an  agreement  it  deemed  unreasonable,  it  would  nevertheless 
enforce  an  award,  although  it  might  consider  it  unreasonable  ; 
on  the  ground  that  the  parties  give  to  the  act  of  an  arbitrator 
an  authority  which  cannot  be  given  to  their  own  acts  (/) . 

In  an  old  case,  however,  Lord  Nottingham,  C.,  said  that 
on  a  reference  by  order  of  Chancery,  if  the  award  appeared 
inequitable,  the  court  would  not  decree  it.  And  where 
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Statute  of 
Frauds. 


Directing  a 
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Unreasonable 
award. 


Inequitable 
award. 


(«)  Blackctt  v.  Bates,  35  L.  J. 
N.  S.  Ch.  324,  overruling  S.  0. 
below,  2  Hem.  &  M.  270 ;  34  L.  J. 
N.  S.  Ch.  515. 

(i)  Carter  v.  Carter,  1  Vern. 
259. 

(c)  Street  v.  Rigby,  6  Ves.  815  ; 
British.  Empire  Shipping  Co.  v. 


Soames,  26  L.  J.  Ch.  759,  S.  0.  3 
Kay  &  J.  433.     See  p.  96. 

(d)  "Walters  v.  Morgan,  2  Cox, 
369. 

(e)  Bishop  v.  Bishop,  1  Rep.  in 
Chanc.  75,  141. 

(/)  Wood  v.  Griffith,  1  Wils. 
34,  S.  C.  1  Swanst.  43. 
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Affecting 
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Affecting 
married 
woman's 
lands. 


exceptions  were  taken  to  an  award,  and  the  other  side  moved 
that  it  might  he  decreed,  the  Lord  Chancellor  set  it  aside,  as 
it  ordered  payment  to  an  infant,  and  that  a  hond  should  he 
given  by  the  guardian,  that  the  infant,  when  at  full  age, 
should  convey  certain  lands,  the  learned  judge  holding  it 
unreasonable,  on  the  ground  that  the  infant  might  die  or 
refuse  to  convey,  and  that  so  it  was  not  mutual.  He  also 
added  he  would  never  decree  an  award  which  would  bind  an 
infant  (g}. 

In  the  following  case,  however,  the  award  was  decreed 
good.  There  was  a  submission  by  the  plaintiff  on  the  one 
part,  and  the  defendant,  an  infant,  and  his  guardian,  on  the 
other  part;  and  the  arbitrator  awarded  that,  during  the 
plaintiff's  life  and  the  infant's  minority,  the  plaintiff  and 
defendant  should  be  at  liberty  promiscuously  to  dig  lead  ore 
from  certain  mines,  and  that  the  profits  should  be  divided 
equally  between  them.  A  bill  was  brought  to  confirm  the 
award,  and  the  same  Lord  Chancellor,  being  of  opinion  that 
the  infant  was  bound  by  it,  indemnified  the  trustees  for  what 
they  had  done,  and  decreed  according  to  the  prayer  of  the 
bill,  that  the  award  should  be  established  (h} . 

A  specific  performance  of  an  agreement  to  sell  an  estate  at 
a  price  determined  by  an  arbitrator  was  in  one  instance 
refused,  where  some  of  the  parties  to  be  bound  were  married 
women  (one  of  whom  also  had  not  executed  the  submission), 
and  the  valuation  did  not  appear  to  have  been  made  with 
due  care  and  attention,  which  were  more  especially  requisite 
when  the  estate  of  a  married  woman  was  intended  to  be 
taken  away  from  her  (/). 

In  another  case,  the  defendant,  on  certain  terms,  agreed 
to  set  out  for  the  plaintiff  a  piece  of  land  to  build  on.  After 
the  plaintiff  had  built  on  it,  the  defendant  refused  to  confirm 
the  agreement,  and  the  matter  was  referred  to  arbitration. 
On  a  bill  to  enforce  the  agreement  and  the  award,  which 
directed  the  defendant  to  convey  the  land,  the  defendant 
pleaded  to  the  award,  that  he  and  his  wife  were  jointly  seised 


(</)  Cavendish  v. 


1    Cas. 


in  Chanc.  279,  S.  C.  1  Eq.  Cas. 
Ab.  50 ;  Evans  v.  Cogan,  2  P.  W. 
450. 

(A)  Bishop  of  Bath  and  Wells 
v .  Hippesley,  cited  in  Harvey  v. 


Ashley,  3  Atk.  607. 

(?)  Emery  v.  Wase,  5  Ves.  846, 
S.  C.  on  appeal,  8  Ves.  505.  See 
P.  I.  ch.  2,  s.  1,  d.  3,  p.  18,  forc- 
ing husband  to  procure  wife's  con- 
vevance. 
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of  the  land,  and  that  she  was  no  party  to  the  submission.      P-*ET  III. 
The  court  held  this  a  good  plea  in  bar  to  the  award,  but  • — 


nevertheless  decreed  that  the  defendant  should  convey  the 
land  according  to  the  agreement  (7r) . 

In  general,  strangers  to  the  submission  could  not  be  affected  Subsequent 
by  the  award,  but  where  they  consented  subsequently  to  be  strangers  to 
bound  by  its  terms,  equity,  it  seems,  could  enforce  it  against  award- 
them. 

Where  an  award  directed  a  widow,  tenant  for  life  of  lauds 
under  her  husband's  will,  to  convey  them  in  fee,  and  her 
married  daughters,  who  were  entitled  to  the  reversion  in  fee, 
though  not  parties  to  the  reference,  afterwards  assented  to 
the  award,  the  Lord  Chancellor,  on  a  bill  being  brought, 
after  the  mother's  death,  against  the  daughters  and  their 
husbands,  to  have  the  award  enforced,  held  that  the  consent 
of  the  daughters,  as  they  were  married,  could  not  bind  them 
(though  if  they  had  been  sole  they  would  have  been  bound), 
and  he  refused  to  compel  them  to  convey  the  lands  (/). 

In  one  case,  a  party  having  a  claim  on  property  which  he  Laches  of 
knew  was  the  subject  of  a  reference  between  the  plaintiff  and  8tranS'er- 
defendant,  having  suffered  the  award  to  be  made  without 
bringing  forward  his  claim,  was  held  to  be  bound  by  the 
award,  and  the  plaintiff  was  decreed  entitled  to  a  specific 
performance  of  the  award,  without  any  consideration  for  the 
rights  of  the  stranger  (m). 

A  stranger  to  the  submission  could  not  avail  himself  of  the  Stranger 
award. 

On  a  submission  out  of  court  between  two  partners,  the 
award  ordered  some  wines,  part  of  the  stock  in  trade  of  the 
firm,  to  be  deposited  in  the  hands  of  a  third  party,  to  be 
delivered  to  the  partners  respectively,  in  proportion  to  the 
amount  of  the  debts  of  the  firm  each  should  pay  off.  The 
moiety  of  the  wines  having  been  seized  in  execution  on  a 
judgment  in  an  action  against  one  of  the  partners  for  a 
private  debt,  it  was  held  that  no  bill  would  lie  at  the  suit  of 
the  partnership  creditors  to  set  aside  the  execution,  and  to 
have  the  benefit  of  the  award  by  having  the  wines  again 

(&)  Berry  v.  "VVado,  Gas.  temp.       450. 

Finch,  180.  (m)  Govett     v.     Eichmond,    7 

(/)  Evans  v.  Cogan,  2  B.  W.      Siin.  1. 
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deposited  in  the  hands  of  the  third  person,  since  the  creditors 
were  no  parties  to  the  submission  (ti) . 

If  on  a  suit  to  enforce  an  award,  the  award  appeared  had  on 
its  face,  as  for  uncertainty,  the  objection  to  its  validity  must 
be  taken  on  demurrer  (o).  So  if  there  were  an  illegal  direc- 
tion in  the  award,  not  vitiating  the  rest  of  it,  a  demurrer 
would  be  allowed  to  so  much  of  the  action  as  prayed  the 
performance  of  the  award  in  that  respect  (p). 

An  award  would  sometimes  be  enforced  by  an  injunction 
preventing  a  party  to  it  from  acting  contrary  to  it.  Thus 
an  arbitrator  had  among  other  things  to  set  out  a  road  for  a 
party  from  a  certain  bridge.  After  making  his  award  setting 
out  the  road  from  the  bridge,  the  other  party,  a  railway  com- 
pany, proposed  to  remove  the  bridge,  but  the  court,  considering 
such  a  course  in  fraud  of  the  reference,  restrained  them  by 
injunction  (<?). 

Where  an  award  gave  damages  for  injury  to  a  market 
garden  by  neighbouring  gas-works,  the  evil  continuing,  the 
court  granted  a  perpetual  injunction  to  restrain  the  gas 
company,  notwithstanding  the  arbitrator  had  power  to  say 
what  should  be  done,  and  had  given  no  directions  respecting 
the  works  (r). 


SECTION  II. 


PLEADING  AN  AWARD  IN  BAR  TO  AN  ACTION  IN  EQUITY. 

An  award  might  have  been  pleaded  in  a  bar  to  a  bill  which 
sought  to  disturb  the  matter  submitted  to  arbitration. 

It  might  also  have  been  pleaded  to  a  bill  to  set  aside  the 


PART  III. 
CH.  rv.  s.  2. 

Pleading 
award  to  bill 

to  set  it  aside,  award  and  open  the  account  (s) . 


(n)  Thompson  v.  Noel,  1  Atk. 
60. 

(o)  Hopcraft  v.  Hickman,  2  S. 
&  S.  130. 

( p}  Bishop  v.  Bishop,  1  Eep.  in 
Chanc.  75. 

( j)  Wood  v.  The  North  Stafford- 
shire Kail.  Co.,  13  Jur.  466. 


(r)  Broadbent  v.  The  Imperial 
Gas  Co.,  7  De  GK  M.  &  G.  436, 
S.  C.  26  L.  J.  Ch.  276,  affirmed  in 
H.  L.  29  L.  J.  Ch.  377,  S.  C.  6 
H.  L.  Ca.  600. 

(s)  Pusey  v.  Desbouvrie,  3  P. 
W.  315,  per  Lord  Talbot,  C.  ; 
Farringdon  v.  Chute,  1  Vern.  72. 
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A  plea  of  an  award  was  held  not  only  good  to  the  merits     P-^T  HI. 

CH  rv  s   2 
of  the  case,  but  to  the  discovery  sought  bj  the  bill  ;  for  a 


defendant  to  the  bill  was  not  obliged  to  set  out  the  whole 
account  between  himself  and  the  plaintiff  after  an  award 
in  his  favour  in  relation  to  that  very  account ;  for  that  is 
conclusive  on  all  parties,  till  an  error  is  shown  in  taking 
the  account,  or  partiality,  or  improper  conduct  in  the  arbi- 
trator (t}. 

The  question,  whether  an  award  made  under  an  agreement,  Whether  the 
entered  into  after  the  bill  had  been  filed,  to  refer  the  matter 
of  the  suit  to  arbitration,  could  be  set  up  in  bar  to  the  bill  pleadable 
by  plea  put  in,  in  the  nature  of  a  plea  puis  darreign  con- 
tinuance at  law,  was  much  considered  by  Lord  Eldon  in 
Roice  v.  Wood(u),  and  his  opinion  appears  to  have  been 
eventually  adverse  to  such  a  form  of  proceeding,  the  effect 
of  which  he  considered  might  have  been  much  more  effec- 
tually obtained  by  a  motion  to  stay  proceedings  in  the  cause. 
In  Dryden  v.  Robinson  (#),  the  question  was  again  raised, 
and  although  in  the  marginal  note  it  is  stated  as  the  opinion 
of  the  court  that  an  award  made  under  such  circumstances 
may  be  pleaded,  yet  upon  reference  to  the  case  it  will  be 
found  that  no  such  decision  was  come  to.  After  the  bill  was 
filed,  some  of  the  parties  had  agreed  to  refer  the  subject  of 
the  suit,  and  an  award  was  made ;  but  as  all  the  parties  to 
the  suit  were  not  parties  to  the  submission,  although  the 
plaintiff  was  a  party  to  it,  and  as  part  of  the  prayer  of  the 
bill  was  for  the  execution  of  the  trusts  of  a  deed,  under 
which  some  of  the  parties  to  the  suit  were  interested,  who 
were  not  parties  to  the  submission,  a  plea  of  the  award  was 
ordered  to  stand  for  an  answer,  with  liberty  to  except  (y). 
The  case,  therefore,  of  Dryden  v.  Robinson  (s),  it  is  said, 
can  hardly  be  considered  as  an  authority,  especially  in  the 
face  of  the  decision  of  Rowe  v.  Wood  (0),  confirmed  as  the 
latter  was  by  the  House  of  Lords  on  appeal  (b}.  It  should, 
however,  be  observed  that  in  Rowe  v.  Wood  (c),  there  was 

(<)  Tittonson  v.  Peat,  3  Atk.  529.  (z)  2  S.  &  S.  529. 

(H)  1J.  &  W.  315,  S.  0.  2  Bligh,  (a)  1   J.  &  W.   on    appeal,   2 

P.  C.  595.     See  Daniell's  Chanc.  Bligh,  P.  C.  595. 

Pract.,  6th  ed.,  487.  (6)  Daniell's  Chanc.  Pract.,  6th 

(x)  2  S.  &  S.  529.  ed.,  487. 

(//)  Dryden  v.  Kobinson,  2  S.  &  (c)  1  J.  &  W.  315 ;    2  Bligh, 

S.  529.  P.  C.  595. 
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only  an  agreement  pleaded,  some  of  the  terms  of  which  were 
to  be  settled  by  arbitration,  but  there  was  no  averment  that 
any  award  had  been  made. 

When  the  bill  to  set  aside  the  award  impeached  it  on  the 
ground  of  fraud,  corruption,  or  mistake,  whether  of  the 
arbitrator  or  of  a  party,  it  was  necessary  that  those  charges 
should  be  denied,  both  by  averments  in  the  plea,  and  by  an 
answer  in  support  of  it ;  and  every  other  matter  stated  in 
the  bill  as  a  ground  for  impeaching  the  award  must  have 
been  denied  in  like  manner  (d) . 

It  was  often  laid  down  that  to  a  bill  stating  corruption  of 
the  arbitrator,  a  plea  of  the  award  merely,  leaving  the  charge 
of  corruption  untouched,  was  insufficient  (e},  and  that  an 
award  nakedly  pleaded  is  an  "  exceptio  ejusdem  rei  cujus 
petitur  dissolutio,"  and  was  therefore  no  bar  without  the 
denial  of  the  corruption  and  partiality. 

Thus,  where  a  bill  charged  the  defendant  with  fraudulent 
concealment  and  deception  of  the  arbitrator,  and  the  de- 
fendant pleaded  the  award  alone,  and  did  not  put  in  any 
answer,  the  court  held  it  impossible  that  the  plea  could  be 
allowed,  as  the  fraud  was  not  denied  (/). 

Some  doubt  was  thrown  on  the  propriety  of  averments 
denying  the  matter  charged  in  the  bill  being  put  into  the 
plea,  for  the  Court  of  Exchequer  in  two  instances  (#),  where 
the  bills  were  filed  for  the  purpose  of  setting  aside  awards, 
charging  that  they  had  been  obtained  corruptly,  and  pleas 
were  put  in,  setting  up  the  award,  and  negativing  the  charges 
of  corruption,  held  the  pleas  to  be  bad,  as  not  bringing  the 
cases  to  one  point,  and  said  the  plea  should  merely  set  up 
the  award,  and  not  contain  averments  denying  the  charge  of 
corruption,  but  that  the  answer  supporting  the  pleas  should 
deny  those  charges.  On  a  subsequent  occasion,  however, 
Lord  Eldon,  C.,  expressed  his  disapprobation  of  the  ruling  of 
the  Court  of  Exchequer  in  those  cases  (/?),  saying  it  was 


(d)  1  Daniell's  Chanc.  Pract.  by 
Headlam,  636,  637 ;  see  pp.  486, 
487,  6th.  ed. ;  Mitford's  Plead,  in 
Chanc.  304,  5th  ed. 

(e)  Evans  v.  Harris,  2  Yes.  & 
B.    361,    364;    Butcher  v.   Cole, 
cited  in  Edmundson  v.  Hartley,  1 
Anst.  99. 


(/)  Gartside  v.  Gartside,  3 
Anst.  735. 

(g]  Pope  v.  Bish,  1  Anst.  59 ; 
Edmundson  r.  Hartley,  1  Anst. 
97. 

(/;)  Bay  ley  v.  Adams,  6  Ves. 
586. 
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difficult  to  support  those  cases,  and  "  that  there  was  hardly     TAET  III. 
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one  point  of  equitable  proceedings  with  regard  to  pleas  which   - 


it  was  not  extremely  difficult  to  reconcile  to  them"  (i). 

On  a  bill  to  impeach  an  award  and  for  an  account  against 
the  arbitrators  and  the  party,  a  plea  by  the  latter  of  the 
award  as  to  the  account  was  held  good,  but  the  plea  by  the 
arbitrators  of  the  submission,  as  to  a  discovery  of  several 
particulars,  and  as  to  relief  against  them,  was  overruled  as 
covering  too  much,  viz.,  several  particulars  which  might  tend 
to  show  partiality  in  their  proceedings  (k). 

The  answer  supporting  the  plea  should  have  specifically  Answer  must 
denied  the  charges  in  the  bill  impeaching  the  award. 

If  the  defendant  swore  that  the  accounts  taken  by  the 
arbitrators  were  true  accounts,  but  did  not  answer  to  par- 
ticular concealments  and  frauds  charged  in  the  bill,  the  court 
would  overrule  the  plea  (/). 

Where  to  a  bill  to  set  aside  an  award,  on  the  ground  of 
collusion  and  want  of  notice  to  the  plaintiff  to  attend  at  the 
making  of  the  award,  the  plea  stated  the  arbitration,  that  the 
plaintiff  had  full  notice,  that  an  agent  from  him  attended, 
and  that  there  was  a  full  discussion  before  the  award  was 
made,  and  there  was  also  an  answer  containing  averments 
of  the  fairness  of  the  transaction,  Lord  Kenyon,  H.H.,  held 
the  plea  good  (m). 

On  a  bill  to  set  aside  an  award,  suggesting  fraud  of  the 
arbitrator,  the  defendant  pleaded  the  award,  and  insisted  it 
was  a  fair  award.  The  court,  as  the  answer  of  the  defendant 
was  very  loose,  and  the  submission  provided  for  amending 
any  errors  of  the  arbitrators,  directed  the  plea  to  stand  for 
answer,  with  liberty  to  except  («). 

To  a  bill  to  open  an  account  for  fraud,  a  plea  of  an  award  Plea  of  award 
and  release  was  ordered  to  stand  for  an  answer,  with  liberty  a 
to  except  (0) . 

After  receiving  the  sum  awarded,  on  a  reference  of  all 

(/)  1  Daniell's  Chanc.  Pract.  by  (m)  Butcher  v.  Cole,   cited   in 

Hcadlam,  564  ;  Bay  ley  v.  Adams,  Edmundson  v.  Hartley,   1  Anst. 

6  Ves.  586,  598.  99. 

(k)  Godfrey  v.  Berchor,  Vin.  Ab.  (n)  Kainpshire    v.    Young,     2 

Arb.  139,  pi.  38.  Atk.  154. 

(/)  South  Sea  Co.  v.  Bumstead,  (o)  Burton  v.  Ellington,  3  Bro. 

2  Eq.  Cas.  Ab.  80,  S.  0.  3  Vin.  C.  C.  961. 
Ab.  Arb.  140,  pi.  159. 
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matters  in  difference,  the  plaintiff  executed  a  general  release, 
but  afterwards  brought  a  bill,  suggesting  that  the  arbitrator 
had  awarded  on  one  matter  only,  and  praying  for  a  general 
account  as  to  all  but  that  one  matter.  The  defendant  pleaded 
the  release,  but  so  informally  that  the  plea  was  overruled ; 
but  the  benefit  of  the  plea  was  reserved  to  him  at  the 
hearing  (p). 

An  award  made,  and  a  release  given  pursuant  thereto, 
could  not  be  pleaded  as  a  defence  to  a  suit  by  those  who  were 
no  parties  to  the  submission  (<?). 


PAET  III. 

CH.  IV.  B.  3. 

Making 
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suit  an  order 
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SECTION  III. 

ENFORCING  AN  AWARD  BY  SUMMARY  PROCEEDINGS  IN  EQUITY. 

i.  Whether  the  award  must  have  been  made  an  order  of  court 
before  enforcement.'] — Much  discussion  arose  in  old  times  as  to 
whether,  when  a  reference  was  made  by  an  order  of  the  Court 
of  Chancery,  in  a  cause  in  that  court,  it  was  necessary  to 
make  the  award  an  order  of  that  court,  before  an  order  could 
be  made  founded  on  the  arbitrator's  directions  (;•). 

Since  the  Judicature  Acts,  the  desire  to  render  the  practice 
of  all  the  courts  uniform  has  led  to  several  decisions  in 
Chancery  that  it  is  not  necessary  to  make  an  award  on  a 
reference  of  an  action  by  order  of  the  Chancery  Division  a 
rule  of  court  before  enforcement  (s). 

By  an  order  of  Chancery  made  in  a  suit,  all  matters  in 
difference  mentioned  or  referred  to  in  the  pleadings  were 
submitted  to  arbitration,  and  it  was  ordered  that  either  party 
should  be  at  liberty  to  apply  to  the  court  to  have  the  award 
made  an  order  of  court.  The  defendant  gave  notice  of 


(p)  Jones  v.  Bennett,  1  Bro.  P. 
C.  528. 

(5)  Davis  v.  Eea,  Cas.  temp. 
Finch, 441. 

(r)  Ormond  v.  Kynnersley,  2 
S.  &  S.  15;  Turner  v.  Turner, 
MSS.  case,  cited  in  Heming  v. 
Swinnerton,  1  Coop.  C.  C.  421, 
notes  ;  Haggett  v.  Welsh,  1  Sim. 


134 ;  Salmon  v.  Osborn,  3  M.  & 
K.  429;  Wood  v.  Taunton,  11 
Beavan,  449. 

(s)  Jones  v.  Wedgewood,  19  Ch. 
D.  56  ;  Jones  v.  Jones,  14  Ch.  D. 
595  ;  Forest,  In  re,  19  Ch.  D.  57, 
notes;  Wood  v.  Birch,  W.  N. 
(1890)  p.  126. 
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motion  to  have  the  award  made  an  order  of  court,  and  that     P-4^1  m- 

CH    IV    S     3 

the  plaintiff  should  pay  a  sum  awarded.     It  was  contended 


for  the  plaintiff  that  the  motion  to  make  the  award  a  rule  of 
court  was  a  motion  of  course,  and  that  the  order  for  payment 
of  the  money  could  not  be  made  until  after  the  award  had 
been  made  a  rule  of  court,  and  the  plaintiff  been  allowed  an 
opportunity  of  moving  to  set  it  aside.  The  defendant  argued, 
that  the  motion  was  one  requiring  notice,  and  could  only  be 
met  by  a  cross  motion  to  impeach  the  award.  Yice- Chancellor 
Wigram,  after  consultation  with  the  registrars,  and  making 
inquiries  respecting  the  practice,  decided  that,  considering 
the  consequences  of  making  an  award  an  order  of  court,  it 
was  necessary  that  the  motion  should  be  a  special  motion, 
and  that  it  required  notice,  but  in  consequence  of  the  previous 
uncertainty  as  to  the  practice,  he  allowed  the  plaintiff  until 
the  next  term  to  make  a  cross  motion  to  set  aside  the  award  (Y) . 
The  practice  that  it  required  notice,  and  should  not  be  an 
ex  parte  motion,  was  followed  in  a  later  case,  but  Stirling,  J., 
held  that  an  award  in  a  suit  may  be  made  a  rule  of  court  on 
an  ex  parte  motion  (it). 

Awards   under   the  statute  of  Will.  III.,  now  repealed,  Making 
according  to  the  usual  practice,  had  to  be  made  orders  of 
court  before  proceedings  could  be  taken  to  enforce  them  (a-) .      of  Chancery. 

On  one  occasion,  a  submission  under  the  statute  of  William 
and  the  award  were  made  orders  of  Chancery  by  an  ex  parte 
application ;  notwithstanding  which  the  court  set  the  award 
aside  for  irregular  conduct  of  the  arbitrator  (y) . 

It  may  not  be  unimportant  to  observe  that  at  common  law  Award  cannot 
there  is  no  mode  of  proceeding  known  by  which  an  award  ,1^^  aVlaw 
can  be  made  a  matter  of  record  (2) ;  but  where  the  submission 
is  made  a  rule  of  court,  the  court  compels  performance  of  the 
award  just  as  if  it  were  part  of  the  rule  («). 

ii.  Motion  to  enforce  award.~\ — When  the  submission  was  Enforcing  on 
by  agreement  to  be  made  a  rule  of  a  court  of  equity  under  u^er^teTato 

of  Will.  III. 

(£)  Wilkinson  v.  Page,  1  Ilaro,  (y)  Harvey  v.  Shelton,  7  Beav. 

276.  45u. 

(«)  Wood  v.  Birch,  W.  N.  ( 1890)  (z)  Jones  v.  Williams,  8  M.  & 

126.     See  Lipscomb  v.  Palmer,  30  W.   349  ;    Gifford  v.  Bury  Town 

L.  J.  Ch.  160.  Council,  20  Q.  B.  D.  368. 

(a)  Cudlip  v.  Smodloy,  12  W.  (a)  Auon.,  1  Salk.  71. 
E.  200.     See  next  division. 
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the  statute  of  Will.  III.,  the  party  neglecting  or  refusing  to 
perform  the  award  might,  under  the  express  provisions  of  the 
act,  have  been  compelled  on  motion  to  obey  the  directions 
of  the  arbitrator  (b),  but  not  if  the  award  were  bad  on  its 
face  (c). 

In  the  first  case  on  the  statute,  decided  in  1 703,  five  years 
after  the  act  passed,  it  was  determined  in  Chancery,  after  con- 
sultation with  the  judges  of  the  courts  of  common  law,  that 
the  award  on  a  submission  under  the  statute  was  not  in  the 
nature  of  a  judgment  or  decree,  for  the  purpose  of  being 
enforced  by  any  other  summary  process  than  the  process  of 
contempt  given  by  the  act ;  and  that,  therefore,  as  this  died 
with  the  person,  the  remedy  under  the  statute  was  lost  on  the 
death  of  the  party,  and  could  not  be  enforced  by  scire  facias 
against  the  heir  or  executor  (d).  It  might  have  been  enforced 
against  the  latter  by  attachment  in  certain  cases  (e). 

By  the  Arbitration  Act,  1889  (/'),  s.  1,  submissions  on 
reference  by  consent  out  of  court  are  now,  generally,  to  have 
the  same  effect  as  if  they  had  been  made  orders  of  court. 

The  steps  to  be  taken  on  a  reference  under  the  statute 
Will.  III.  (differing  from  those  requisite  for  awards  under 
orders  in  a  suit)  were  as  follows : 

Before  any  proceedings  were  commenced  to  enforce  the 
award  the  submission  must  have  been  made  an  order  of  court. 

We  have  before  stated  that  the  old  practice  was  for  the 
award  to  be  made  an  order  of  court  before  steps  could  be 
taken  to  compel  obedience  (y). 

To  obtain  the  order  making  the  award  an  order  of  court,  a 
notice  of  motion  must  have  been  given  to  the  other  parties,  or 
counsel  must  have  consented  on  their  behalf  (K) . 

At  this  stage  of  the  proceedings  the  party  might  impeach 
the  award  by  a  cross  motion  (i). 

After  the  submission  and  award  had  been  made  orders  of 
court,  a  copy  of  the  award  should  have  been  personally  served 


(b)  9  &  10  W.  III.  c.  15,  s.  1. 

(c)  Auriol  v.  Smith,  1  Turn.  & 
R.  121. 

(d)  "Webster  v.  Bishop,  Prec.  in 
Chauc.  223,  S.  C.  2  Vern.  444. 

(e)  Joseph,  v.  Webster,  1  Russ. 
&  M.  496.    See  post,  P.  III.  ch.  6, 
s.  1. 

(  /•)  52  &  53  Viet.  c.  49. 


(g)  2  Smith's  Chanc.  Pract.  451, 
3rd  ed.  ;  Harvey  v.  Shelton,  7 
Beav.  455.  See  the  preceding 
division,  p.  574. 

(h)  2  Smith's  Chanc.  Pract.  452, 
3rd  ed.  ;  Wilkinson  v.  Page,  1 
Hare,  276. 

(i}  Wilkinson  v.  Page,  1  Hare, 
276. 
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on  the  party  liable,  and  performance  demanded,  either  by  the      PAET  Hi- 
party  entitled,  or  by  some  one  acting  under  a  power  of  attorney 


from  him.     If  obedience  were  not  then  made  to  the  award,  a  Notice  of 
notice  of  motion  for  an  order  to  direct  the  party  to  do  that  ™der  to  obey 
which  he  was  awarded  to  do,  within  a  certain  fixed  period,  award. 
should  have  been  served  on  the  recusant,  according  to  the 
practice  of  the  court  (k). 

The  notice  of  motion  might  have  been  given  for  any  day  Motion  may 
in  term,  or  for  a  seal  day  during  the  sittings  out  of  term,  or 
by  special  leave  of  the  court  first  obtained,  authorising  the  tion- 
party  to  give  such  notice,  for  any  day  in  vacation  (/)  .     This 
leave  might  be  obtained  on  an  ex  parte  application. 

On  the  day  mentioned  in  the  notice,  or  soon  after,  according  Order  to  obey 
to  the  practice  of  the  court  (m),  in  case  the  party  served  did 
not  appear,  the  court  would  on  affidavit  of  the  service  of  the 
copy  of  the  award,  of  the  demand  of  the  performance,  of  the 
non-performance,  and  of  the  service  of  the  notice  of  motion, 
make  an  order  directing  the  party  to  do  what  the  award 
directed  within  a  specified  time  (>/). 

When   the  above-mentioned  order  had  been  obtained,  a  Personal 
copy  of  it  must  have  been  served  personally  on  the  recusant,          6  c 


If  he  still  failed  to  obey,  notice  of  motion  for  an  order  on  Notice  of 

him  to  perform  what  the  award  directed  within  four  days  motlonti° 
«,  .  .  obey  or  be 

after  service  thereof,  or  to  stand  committed  to  the  Queen  s  committed. 

prison,  must  have  been  served  on  him. 

On  affidavit  of  the  service  of  the  first  order,  of  the  demand,  Order  to  obey 
of  the  disobedience,  and  of  the  service  of  the  last-mentioned  committed 
notice  of  motion,  an  order  would  have  been  drawn  up  in 
accordance  with  such  notice. 

Upon  affidavit  of  personal  service  of  such  last-mentioned  Order  abso- 
order,  of  a  fresh  demand  and  non-payment,  the  applicant  was 
entitled  to  an  order,  upon  a  motion  as  of  course,  that  the 
recusant  do  stand  committed  until  he  shall  have  done  the 
act  which  the  award  required  him  to  do.     This  order  would 


(A-)  Smith's  Chanc.  Prac.  1st  ed.  Headlam,  1453,  1454. 

399,   3rd    ed.    458  ;    2    Daniell's  (m)  2  Darnell's  Chanc.  Pract.  by 

Chanc.  Pract.  by  Headlam,  1456;  Hoadlam,  1459. 

Smith's  Handbook  of    Chancery  (n)  2  Smith's  Chanc.  Pract.  1st 

Practice,  pp.  45,  59.  ed.  399,  3rd  ed.  458 ;  2  Daniell's 

(0  2  DanieU's  Chanc.  Pract.  by  Chanc.  Pract.  by  Headlam,  1025. 

R.  P  P 
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PAET  III.     then  be  drawn  up,  and  the  recusant  committed  to  the  Queen  s 

CH.  IV.  S.   3.  .  ,.         ,         ,    . 

prison  accordingly  (o). 

Party  im-  There  he  would  be  confined  until  he  purged  his  contempt  by 

h"obey.  ^    l   obedience  to  the  award,  and  paid  the  costs  of  his  contempt  (p). 
This  statement  of  the  ancient  practice  is  retained  as  an 
assistance  in  the  construction  of  any  new  rules  modifying  it. 


Enforcing  on 
motion  award 
tinder  order  of 
equity  in  a 
suit. 

Making 
award  order 
of  court. 


Notice  of 
motion. 

Order  of 
court  to  per- 
form award. 


Enforced  as 
other  orders 
in  a  suit. 


Service  of 
order. 


When  the  submission  was  by  order  of  a  court  of  equity 
made  in  an  action  in  equity,  performance  of  the  award  might 
be  enforced  in  a  summary  manner. 

"We  have  seen  in  the  preceding  division  that  the  latest  as 
well  as  the  older  decisions  hold  it  unnecessary  to  make  the 
award  an  order  of  court  before  taking  steps  to  enforce  it  (q), 
though  that  course  is  still  sometimes  pursued. 

Where  an  award  had  been  made  an  order  of  court  after 
notice  to  the  defendant,  and  never  appealed  against,  and  had 
been  accepted  by  the  defendant  and  obeyed  by  him  for  a 
time,  on  an  application  being  made  by  the  plaintiff  for  the 
continuance  of  the  payments  awarded,  Jessel,  M.R.,  refused 
to  allow  the  defendant  to  raise  the  objection  that  the  award 
was  ultra  vires  and  bad  on  its  face  (•/•). 

The  mode  of  enforcing  was  the  following : 

A  notice  of  motion  was  given  for  an  order  on  the  party  to 
perform  the  award,  specifying  what  he  was  required  to  do. 
On  affidavit  of  the  service  of  the  notice,  an  order  would  be 
made  directing  him  to  do  the  acts  awarded  within  a  specified 
time  (s). 

This  order  would  be  enforced  by  the  process  of  the  court 
in  the  same  manner  as  other  orders  or  decrees  in  a  suit. 
A  statement  of  the  general  mode  of  proceeding  in  such 
cases  being  foreign  to  the  object  of  this  work,  and  to  be 
found  in  the  works  on  the  practice  of  the  Court  of  Chancery, 
it  may  be  sufficient  shortly  to  mention,  that  the  order  must 
have  been  duly  served  according  to  the  practice  (z1).  If 


(o)  Smith's  Handbook  of  Chanc. 
Pract.  45.  The  order  is  thus 
drawn  up,  Ex  relatione  of  an 
officer  of  the  Registrar's  Office. 

(jp)  1  Smith's  Chanc.  Pract.  208, 
3rd  ed. 

(q]  See  ante,  p.  574. 


(r)  Jones  v.  Jones,  14  Ch.  D. 
593. 

(s)  2  Smith's  Chanc.  Pract.  3rd 
ed.  458;  2  Daniell's  Chanc.  Pract. 
by  Headlam,  1025  ;  Birdsall  v. 
Bradley,  9  L.  T.  N.  S.  436. 

(t)  2  Daniell's  Chanc.  Pract.  by 
Headlam,  1025. 
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obedience  were  not  paid  to  it  within  the  time  limited,  an     PART  HI. 
attachment   was   issued    (either  in  term  time  or  vacation), 


without  any  order  of  the  court,  upon  production  to  the  record 
and   writ   clerk   of   an   affidavit  of  the  due  service  of  the  ence. 
order  (w) .     Since  the  Judicature  Acts  it  would  seem  that  the 
attachment  cannot  be  issued  without  leave  of  the  court  or  a 
judge,  to  be  applied  for  on  notice  to  the  party  (#). 

Whether  the  award  were  made  in  a  suit,  or  on  a  submission  Enforcing 
under  the  statute  of  Will.  III.,  the  statute  1  &  2  Yict.  c.  110,  sum^awarded 
s.  18,  gave  a  speedy  and  summary  method  of  enforcing  pay-  under  stat.  Of 
ment  of  money  awarded  (y) . 

That  section  gave  to  all  decrees  and  orders  of  courts  of 
equity,  whereby  any  sum  of  money,  costs,  charges,  or  expenses 
should  be  payable  to  any  person,  the  effect  of  judgments  in 
the  superior  courts  of  common  law. 

By  virtue  of  the  orders  of  the  Court  of  Chancery  made  Fieri  facias 
under  that  statute  (s),  the  party  who  was  entitled  to  the  sum  ^nder  orders 
awarded,  and  who  had  obtained  an  order  for  payment,  might,  °f  Chancery, 
after  the  lapse  of  one  month  from  the  time  when  such  order 
for  payment  was  duly  passed  and  entered,  sue  out  a  writ  of 
fieri  facias  or  elegit  for  the  amount  (a). 

On  an  arbitration  under  the  Public  Health  Act,  1875,  the  Taxing  costs, 
costs,  per  Pearson,  J.,  may  be  taxed  in  the  Chancery  Division, 
following  the  common  law  practice,  without  a  special  order  to 
tax  (6). 

Performance  of  the  award  may  also  be  summarily  enforced  Enforcing 
by  proceedings  under  the  Arbitration  and  Judicature  Acts,  tration  and 

as  stated  hereafter,  p.  630.  Judicature 

Acts. 
The  Court  of  Chancery  would  not  generally  order  money  to  Motion  to 

be  paid  out  of  court  upon  motion,  the  proper  mode  of  obtain-  Pa7  money 
ing  it  being  by  petition ;  but  where  the  rights  of  the  parties 
in  a  cause  had  been  ascertained  by  arbitration,  though  no 


(M)  2  Daniell's  Chanc.  Pract.  by  common  law  courts. 

Headlam,  1026;  Bac.  Ab.  Arb.  H.;  (z)  General    Orders,    May    10, 

Hide  v.  Petit,  1  Cas.  in  Chanc.  91,  1839. 

185.     See  Knox  v.  Simmonds,  3  (a)  Smith's  Handbook  of  Chanc. 

Bro.  C.  C.  58.  Pract.  45,  369 ;  2  Danioll's  Chauc. 

(as)  See    Order  XLIV.   rule  2  Pract.  by  Headlam,  1013. 

(1883).  (6)  Clark  i>.  Corporation  of  Batli, 

(//)  See  P.  III.  ch.  7,  as  to  pro-  W.  N.  (1884),  127. 
cecding    on    tho    statute   in  the 

P  p  ^ 
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decree  had  been  made,  the  payment  of  money  out  of  court 
was  ordered  upon  motion  (c) . 

Where  the  defendant  moved  in  the  Exchequer  that  a  suit 
in  equity  in  that  court  be  dismissed  pursuant  to  an  award, 
the  court  said  they  could  not  act  on  the  award,  and  that 
if  the  plaintiff  refused  to  dismiss  his  bill,  if  that  were 
the  meaning  of  the  award,  the  remedy  against  him  was 
by  attachment  in  that  court  of  which  the  submission  was 
a  rule  (d) . 

The  Court  of  Chancery  would  not  act  under  an  award  made 
in  a  charity  cause,  without  the  consent  of  the  Attorney- 
General,  or  a  reference  to  the  master  to  see  whether  it  was 
for  the  benefit  of  the  charity ;  and  Lord  Eldon,  C.,  observed 
that  in  those  cases  where  the  information  could  not  be  filed 
without  the  consent  of  the  Attorney-General,  the  same  prin- 
ciple required  his  authority  and  consent  throughout  (e). 

In  another  case  affecting  a  charity,  the  same  learned  judge 
remarked,  that  formerly  the  Court  of  Chancery  was  more  in 
the  habit  of  giving  effect  to  awards  than  at  his  day  it  was 
accustomed  to  do  (/) . 

An  information  having  been  filed  against  a  charitable 
corporation,  the  matters  in  the  suit  were  referred  to  arbitra- 
tion. The  award,  made  and  confirmed  by  decree  of  court,  in 
1716,  ordered  the  corporation  to  grant  certain  leases  on  lives 
renewable  on  fines.  A  petition  having  been  presented,  in 
1823,  before  Lord  Eldon,  C.,  to  compel  the  corporation  to 
renew  a  lease  pursuant  to  the  award,  the  Lord  Chancellor 
expressed  great  doubts  whether,  in  the  case  of  a  charity, 
he  had  any  jurisdiction  to  enforce  the  award,  yet  neverthe- 
less directed  the  lease  to  be  granted,  as  the  lands  had  been 
enjoyed  under  the  award  ever  since  it  had  been  made  ;  and 
as  Lord  Hardwicke,  C.,  had  twice  assumed  the  jurisdiction, 
and  acted  on  the  very  award  under  similar  circumstances, 
he  should,  notwithstanding  his  own  doubts,  consider  the 
award  as  not  to  be  disturbed  except  by  the  House  of  Lords  (g). 


(c)  Smith's  Handbook  of  Prac- 
tice in   Chancery,    56 ;  Oliver  v. 
Burt,  1  Beav.  583 ;  Bromley,  In 
re,  13  L.  J.  Ch.  320. 

(d)  Hutchinson  v.  Hodgson,  2 
Anst.  361. 


(e)  Attorney-General  v .  Hewitt, 
9  Ves.  322. 

(/)  Attorney-General  v.  Cle- 
ments, 1  Turn.  &  E.  58. 

(9}  Ibid. 
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CHAPTER  V. 

MAKING  THE  SUBMISSION  A  RULE  OF  COURT. 

THIS  chapter  is  confined  to  setting  forth  the  practical  steps  to 
be  taken  in  the  preliminary  proceeding  of  making  the  sub- 
mission a  rule  of  court,  though  this  is  now  rarely  necessary  to 
be  done.  chapter. 

Section  one  treats  of  making  the  submission  a  rule  of  the 
High  Court. 

In  section  two  the  practice,  both  at  law  and  equity,  of 
making  the  submission  or  appointments  of  the  arbitrators  a 
rule  of  court  under  the  Lands  Clauses  Consolidation  Act,  is 
considered. 


SECTION  I. 

MAKING  THE  SUBMISSION  A  RULE  OF  COURT. 

The  practice  of  making  a  submission  to  arbitration  a  rule     PAET  III. 
of  court  arose  first  in  the  time  of  Charles  II.     It  was  done     CH'  Y'  *'   ' 
for  the  purpose   of  rendering   any   misconduct  under  the 
submission,  or  any  refusal  to  act  on  the  award,  a  contempt 
of  court,  and  to  give  the  court  jurisdiction  over  the  award 
and  the  parties  to  the  submission  (a).     This  practice  applied 
only  to  references  of  suits  or  causes  in  court.     But   being 
found  by  experience  to  be   convenient,   the   stat.  9  &  10 
Will.  III.  c.  15,  extended  it  to  arbitrations  by  agreement  out 
of  court. 

As  that  statute  has  been  repealed  by  the  Arbitration  Act, 
1889  (6),  which  by  sect.  1  provides  for  a  submission,  in  a 

(a)  Per    Blackburn,    J.,   Buc-      Board  of  Works,  L.  R.  5  Ex.  230. 
cleuch,     Duko    v.    Metropolitan          (6)  52  &  53  Viet.  c.  49. 
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PART  III.     reference  out  of  court,  having  the  same  effect  in  all  respects 
— - — '— - — —  as  if  it  had  been  made  an  order  of  court,  it  seems  hardly 


Submission  in 
an  action. 


Practice 
making  sub- 
mission rule. 


necessary  to  retain  a  statement  of  the  effect  of  the  cases  on  the 
point.     But  they  are  referred  to  in  the  note  (c). 

When  the  submission  was  by  judge's  order,  or  order  of 
Nisi  Prius,  either  party  could  at  any  time,  in  term  or  vaca- 
tion (rf),  by  application  ex  parte  to  the  court  in  which  the 
action  was  brought,  make  it  as  of  course  a  rule  of  court. 
The  power  of  the  courts  to  make  such  submissions  rules 
of  court  does  not  arise  from  any  statute,  but  depends  on 
their  inherent  jurisdiction  over  judicial  proceedings  before 
them  (e). 

The  course  adopted  on  a  reference  by  order  of  a  judge  or 
of  Nisi  Prius  was  simply  to  annex  the  order  of  reference  to 
the  motion  paper  given  to  counsel.  No  affidavit  was  neces- 
sary, unless  there  had  been  an  enlargement  of  the  time  by 
the  arbitrator.  In  vacation,  as  well  as  in  term,  there  must 
have  been  a  motion  paper  signed  by  counsel.  The  rule  in 
each  case  was  absolute  in  the  first  instance  (/). 


(c)  Cases  on  making  submis- 
sions rules  of  court  at  law : 
Harrison  v.  Grundy,  2  Stra. 
1178;  Perring  and  Keymer,  In 
re,  3  Dowl.  98;  Davis  v.  Getty, 
1  S.  &  S.  411 ;  Mayor  of  Bath  v, 
Pinch,  4  Scott,  299 ;  Bottomley  v. 
Buckley,  4  D.  &  L.  157  ;  Kirkus 
v.  Hodgson,  8  Taunt.  733,  S.  C.  3 
Moore,  64 ;  Eoss  v.  Eoss,  16  L.  J. 
Q.  B.  138,  S.  C.  4  D.  &  L.  648 ; 

Ansell  v.  Evans,  7  T.  E.  1 ;  

v.  Mills,  17  Yes.  419 ;  Glaysher, 
Ex  parte,  3  H.  &  C.  442,  S.  0.  34 
L.  J.  Ex.  41 ;  Newton  v.  Hether- 
ington,  19  C.  B.  N.  S.  342;  Will- 
cox  v.  Storkey,  L.  E.  1  C.  P.  671 ; 
Smith  v.  Symes,  5  Madd.  75; 
Pownall  v.  King,  6  Ves.  10  ; 
Petherstone  v.  Cooper,  9  Ves.  67 ; 
Nichols  v.  Eoe,  3  M.  &  K.  431 ; 
Dierden,  In  re,  10  L.  T.  N.  S. 
690;  Eudd  v.  Coe,  Barnes,  55; 
Aldington  v.  Chesshyre,  15  C.  B. 
N.  S.  375 ;  Henshaw  v.  Palk,  12 
L.  T.  N.  S.  638;  Clarke  v.  Elwick, 
10  Mod.  332,  S.  C.  1  Stra.  1; 
Weston  v.  Faulkner,  1  Price,  308; 
Anon.,  Barnes,  58  ;  Todd,  Ex 


parte,  W.  W.  &  D.  577  ;  Milstead 
v.  Craufield,  9  Dowl.  124;  E.  v. 
Price,  2  C.  &  M.  212;  Evans  v. 
Thompson,  5  East,  188  ;  Eoberts 
v.  Evans,  6  B.  &  S.  1,  S.  C.  34 
L.  J.  Q.  B.  7 ;  Welsh,  In  re,  1 
Dowl.  N.  S.  331 ;  Gripe  v.  Wilkie, 
20  W.  E.  112;  Carter  v.  The 
Burial  Board  of  Tonge,  29  L.  J. 
Ex.  293,  S.  0.  5  H.  &  N.  523. 
Cases  on  making  the  submission 
a  rule  in  Chancery :  Davey  v . 
Eailway  Passengers'  Assurance 
Co.,  49  L.  J.  Ch.  568 ;  Oglesby's 
Arbitration,  W.  N.  150  (1879); 
Harvey  v .  Shelton,  7  Beav.  455  ; 
Wilkinson  v.  Page,  1  Hare,  267 ; 
Lewis  v.  Eley,  May,  1823,  cited 
in  Heming  v.  Swinnerton,  1  Coop. 
C.  C.  423,  notes;  16  L.  J.  Ch. 
287. 

(d)  Taylor,  In  re,   5  B.   &  A. 
217. 

(e)  Aston  v.  George,  2  B.  &  A. 
395  ;  Little  v.  Newton,  1  M.  &  G. 
976. 

(/)  2  Archb.  Pract.  1598,  14th 
ed. 
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It  does  not  seem  necessary  to  make  a  judge's  order  or     P^1  Hi- 
order  of  Nisi  Prius  a  rule  of  court  now.     To  make  a  sub-  — 


mission  by  agreement  out  of  court  a  rule  of  court,  it  used  to 
be  necessary  to  have  an  affidavit  of  the  due  execution  of  the 
submission,  and  a  half -guinea  motion  paper  signed  by 
counsel,  which  were  taken  to  chambers,  and  the  rule  was 
drawn  up  thereon.  If  the  submission  were  lost,  a  verified 
copy  would  suffice  (g) . 

Whether  the  submission  were  made  a  rule  by  the  common  Dating  rule 
law  authority  of  the  court  or  under  the  statute  of  William, 
the  rule,  if  delivered  out  in  vacation,  must  have  been  dated 
on  the  day  of  the  month  and  week  on  which  it  was  delivered 
out,  but  should  have  been  entitled  as  of  the  term  immediately 
preceding  the  vacation  (h] .  The  liberty  of  drawing  up  a 
rule  in  vacation  was  very  convenient,  for  when  a  cause  had 
been  the  subject  of  the  reference,  judgment  might  often  have 
been  entered  and  execution  issued  in  vacation  for  the  amount 
awarded  (?') ;  and  even  where  that  remedy  was  not  applicable, 
time  was  gained  for  making  the  demand  and  serviog  the  rule 
of  court  during  the  vacation,  so  as  to  enable  the  party  to  make 
application  for  an  attachment,  or  execution  under  the  statute 
of  Victoria,  on  the  first  day  of  the  next  term  (A-). 

Certain  public  acts  require  that  submissions  to  arbitration  Making  sub 
under  them  shall  be  made  orders  of  court ;  this  may  still  be  Jlui^^ier 
a  necessary  step  in  such  cases.    The  Arbitration  Act,  1889  (/),  public  acts, 
enacts  in  s.  24,  that  its  provisions  shall  apply  to  references 
under  any  other  act,  "  except  in  so  far  as  this  act  is  incon- 
sistent with  the  act  regulating  the  arbitration,  or  with  any 
rules  or  procedure  authorized  or  recognized  by  that  act." 

A  compulsory  reference  by  judge's  order  under  the  Com-  Under 
mon  Law  Procedure  Act,  1854,  did  not  need  to  be  made  a 
rule  of  court  to  enable  the  court  to  deal  with  it  (m).  Act. 

(0)  Short  v.  Frank,  3  Jur.  341 ;  Fotheringham,  13  W.  E.  90. 

Parker  v.  Bach,  17  C.  B.  512.  As  to  (A)  Badman  v.  Pugh,  5  M.  &  G. 

the  practice  when  the  submission  381. 

was  withheld,  see  Thomas  v.  Phil-  (t)  Cremer  v.  Churt,  15  M.  &  W. 

by,  2  Dowl.  145 ;  Lord  Borton  v.  310. 

Mesham,  8  Dowl.  867;  Smith  and  (k)  Taylor,  In  re,  5  B.  &  A.  217. 

Bliiko,  In  re,  8  Dowl.  131 ;  Mid-  {/)  52  &  53  Viet.  c.  49. 

land  Rail.  Co.  and  Homing,  In  re,  (m)  Bennett  v.  Watson,  29  L.  J. 

4  D.  &  L.  788;  11  Jur.  904;  Plows  Ex.  357,  S.  ('.    '»    II.  &  N.  831 ; 

v.  Middleton,  6  Q.  B.  845 ;  Bligh  Talbot  v.  Fisher,  2  C.  B.  N.  S, 

v.  Coital,  3  N.  B.  117;  Gething  v.  741. 
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MAKING    A    SUBMISSION    UNDER   THE    LANDS    CLAUSES    CON- 
SOLIDATION   ACT    A    RULE    OF    COURT. 

By  the  Lands  Clauses  Consolidation  Act,  1845,  where  the 
parties  do  not  agree  on  a  single  arbitrator,  each  party  is  to 
appoint  one,  and  such  appointment  "  shall  be  deemed  a  sub- 
mission to  arbitration  on  the  part  of  the  party  by  whom  the 
same  shall  be  made "  [s.  25]  ;  and  the  "  submission  to  any 
such  arbitration  may  be  made  a  rule  of  any  of  the  superior 
courts  on  the  application  of  either  of  the  parties  "  [s.  36].  If 
this  is  not  altered  by  s.  24  of  the  Arbitration  Act,  1889, 
referred  to  at  the  end  of  the  preceding  section,  the  following 
pages  showing  the  practice  for  making  the  submission  a  rule 
of  court  may  be  useful. 

When  the  parties  proceed  in  Chancery,  the  affidavits  verify- 
ing the  submission,  or  the  appointment  of  the  arbitrators, 
and  all  other  proceedings,  should  be  entitled,  "  In  the  matter 
of  the  arbitration  between  A.  B.  and  C.  D.,  and  in  the  matter 
of  the  "  act  or  acts  which  warrant  the  application  to  the 
court  (w). 

In  order  to  make  the  submission  to  arbitration  a  rule  of 
court,  it  was  necessary  that  the  appointments  of  both  arbi- 
trators should  be  produced,  and  verified  by  affidavits  accord- 
ing to  the  practice  of  the  Queen's  Bench  (o) . 

The  same  practice,  it  is  understood,  prevailed  in  the  offices 
of  the  other  courts  of  law  (p).  It  is  to  be  observed  that  there 
has  been  no  decision  of  the  courts  of  law  as  to  the  necessity 
of  producing  both  the  appointments. 

In  the  courts  of  equity  a  party  will  be  compelled  to  pro- 
duce the  appointment  of  his  arbitrator,  or  a  verified  copy, 
for  the  purpose  of  the  submission  being  made  a  rule  of 
court  (<?),  or  the  production  will  be  dispensed  with  by  special 
order  (r). 


(n)  Re  Law,  5  Beav.  509. 

(o)  Ward  v.  Great  North  of 
England  Rail.  Co.,  T.  T.  1847, 
Bail  Court. 

p    Ex  relatione  of  the  officers 


of  the  Queen's  Bench  Rule  Office. 

(<?)  Huddersfield  v.  Jacomb, 
L.  R,  17  Eq.  476. 

(r]  Hawley  v.  North  Stafford- 
shire Rail.  Co.,  2  De  Gex  &  S.  33. 
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The  cases  already  cited  show  the  great  practical  difficulty     PAET  m- 
which  either  party  may  often  have  in  obtaining  possession  of  - 
the  appointment  of  his  opponent's  arbitrator,  when  he  wishes  j^J^^  ** 
to  make  the  submission  a  rule  of  court,  and  the  delay,  ex-  appointments 
pense,  and  inconvenience  to  which  this  difficulty  may  subject  trators  in 


him.  A  method,  it  is  suggested,  may  be  found  to  remedy 
this  difficulty,  and  to  enable  either  party  at  pleasure  to  make 
the  submission  a  rule  of  court. 

If  each  party  took  the  precaution  at  the  time  of  the  refer- 
ence of  requesting  the  other  party  to  make  the  appointment 
of  his  arbitrator  in  duplicate,  and  if  they  were  mutually  to 
furnish  each  other  with  one  of  the  duplicate  parts  (and  not  a 
mere  copy),  there  seems  no  reason  why  on  producing  the 
appointment  of  his  own  arbitrator  and  the  duplicate  original 
appointment  of  his  opponent's  arbitrator,  and  properly  veri- 
fying both  of  them,  the  submission  might  not  be  made  a  rule 
of  court.  It  is  believed  that  the  officers  of  the  courts  would 
not  hesitate  to  draw  up  the  rule  on  such  documents. 

Another  advantage  of  this  course  would  be  to  enable 
each  party  to  see  what  his  opponent  called  upon  his  arbi- 
trator to  do,  so  that  if  there  were  any  material  difference 
between  his  own  and  his  opponent's  appointment,  the  error 
might  be  rectified  before  any  steps  were  taken  in  the  re- 
ference. 

On  a  motion  in  the  Queen's  Bench  to  set  aside  an  award  Appointment 
made  by  an  umpire  under  the  Lands  Clauses  Consolidation 


Act,  the  party  showing  cause  objected  that  the  appointment  ma(le  rule  °* 
of  the  umpire  had  not  been  made  a  rule  of  court,  but  the 
Court  of  Queen's  Bench  overruled  the  objection,  holding  that 
step  unnecessary  («). 

The  practice  on  making  submissions  to  arbitration  orders 
of  court  under  the  Eailways  Clauses  Consolidation  Act,  1845, 
the  Railway  Companies  Arbitration  Act,  1859,  the  Companies 
Clauses  Consolidation  Act,  1845,  and  the  Public  Health  Act, 
1875,  would  probably  be  analogous  to  that  under  the  Lauds 
Clauses  Consolidation  Act,  1845. 

See,  as  to  making  copy  of  submis-  Clauses  Act. 

sion  a  rule  of  court  of  law,  p.  583.  (a)  Bradshaw's  Arbitration,  12 

See  P.  I.  ch.  3,  8.  7,  d.  6,  p.  103,  as  Q.  B.  562. 

to  submissions  under  the  Lands 
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ENFORCING  THE  AWARD  BY  ATTACHMENT. 

THE  summary  method  of  enforcing  performance  of  an  award 
by  attachment  is  set  forth  in  this  chapter. 

The  first  section  examines  to  what  cases  this  mode  of  pro- 
ceeding is  applicable,  and,  when  applicable,  under  what  cir- 
cumstances the  courts  in  the  exercise  of  their  discretion  will 
grant  or  refuse  it. 

The  second  points  out  the  steps  necessary  to  be  taken  by 
the  party  seeking  this  remedy ;  namely,  demanding  perform- 
ance of  the  party  charged  to  obey,  and  serving  him  with  the 
proper  documents,  in  order  to  bring  him  into  contempt,  and 
so  amenable  to  the  process  of  the  court. 

In  the  third  section,  the  course  of  the  motion  for  the 
attachment  is  considered,  and  the  law  is  investigated  respect- 
ing the  affidavits  to  ground  the  motion,  the  motion,  the 
defence  that  may  be  set  up  in  answer,  the  result  of  the  appli- 
cation, and  the  proceedings  consequent  on  the  party  in  con- 
tempt being  arrested  under  the  attachment. 


PAET  III. 
en.  vi.  s.  1. 

When  sub- 
mission a 
rule  not 
performing 
award  con- 
tempt of 
court. 


SECTION  I. 

IN  WHAT  CASES  AN  ATTACHMENT  WILL  BE  GRANTED. 

i.  When  submission  is  or  has  effect  of  an  order  of  court.l — 
It  is  only  when  the  submission  has  been  made  a  rule  of  court, 
or  has  effect  of  having  been  made  an  order  of  court,  that  the 
party  who  refuses  or  neglects  to  perform  what  the  award 
orders  is  considered  as  disobedient  to  the  order  of  court,  as 
much  as  if  the  award  were  part  of  the  order,  and  is  conse- 
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quently  guilty  of  a  contempt  of  that  court.     The  process,      PAETIII. 
therefore,  by  which  the  courts  punish  contempts,  called  an   — ! — ' 


attachment,  will  be  issued  against  him  to  compel  his  obedi- 
ence to  the  directions  of  the  arbitrator,  under  the  penalty,  in 
ordinary  cases,  of  imprisonment  until  he  comply  («). 

Before  the  time  of  Charles  II. ,  though  an  attachment  would  Attachment 
issue,  when  the  submission  was  by  judge's  order  or  rule  of  fa^°n 
court,  to  compel  the  party  to  submit  to  the  arbitrator,  or  to 
punish  him  for  a  breach  of  the  submission,  it  was  not  con- 
sidered by  the  courts  of  common  law  that  obedience  to  the 
award,  when  made,  could  be  enforced  by  the  same  process. 
But  in  the  reign  of  that  monarch,  though  the  courts  at  first 
hesitated  about  granting  applications  for  attachments  for  non- 
performance  of  the  award,  yet  they  ultimately  allowed  them ; 
and  the  granting  the  remedy  by  attachment  was  in  William 
the  Third's  reign  spoken  of  as  the  settled  practice  of  the 
courts  (£>). 

In  the  courts  of  equity  no  such  difficulty  seems  to  have  Attachment 
been  felt  about  granting  attachments  for  non-performance  of  m  &imiy- 
the  award,  when  the  submission  was  by  an  order  in  equity  (c) . 

So  convenient  a  remedy  was  it  found,  that  the  statute  9  &  Attachment 
10  W.  III.  c.  15,  was  passed  to  extend  to  all  submissions  ^tuteof 
respecting  matters  of  a  civil  nature,  which  should  contain  Will.  III. 
consent  clauses  for  making  them  rules  of  court,  the  same 
compulsory   method   of   enforcement   which  had  previously 
been  confined  to  submissions  concerning  matters  respecting 
which  actions  or  suits  had  been  commenced. 

That  statute  has  been  repealed  by  the  Arbitration  Act,  Arbitration 
1889  (rf),  but  by  its  first  section  it  is  enacted  that  on  refer-  Act>  1889' 
ences  by  consent  out  of  court  the  submission  generally  shall 
have  the  same  effect  in  all  respects  as  if  it  had  been  made  an 
order  of  court. 

At  the  present  day,  as  a  general  rule,  whenever  the  sub-  Attachment 
mission  can  be,  or  has  the  effect  of  having  been,  made  a  rule 

(a)  Bac.  Ab.  Arb.  H. ;  Anon.  1  v.  Bnmotti,  1  Salk.  83 ;  Hall   r. 

Salk.  71.  Mister,  1  Salk.  84 ;  Anon.  12  Mod. 

(6)  Clemenhere  v.  Tresilian,  2  257 ;  Veale  v.  Warner,  1  Saund. 

Keb.  645 ;  Stiles  v.  Triste,  1  Keb.  237  c. 

130,  138,  S.  C.  Sid.  54,  S.  0.  T.  (c)  Bac.  Ab.  Abr.  H. ;  Hide  v. 

Kaym.  35  ;  Darbyshire  v.  Cannon,  Petit,  1  Cas.  in  Chanc.  91,  185. 

1  Mod.  21 ;  Holt  v.  Berry,  3  Keb.  (ei)  52  &  53  Viet.  c.  49. 
844;  Anon.   1  Salk.  71;  Forstor 
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can  be  made 
a  rule. 


No  attach- 
ment when 
cause  abates 
by  death. 


Attachment 
on  reference 
of  indictment. 


of  court,  the  award  is  capable  of  enforcement  by  attachment ; 
and  the  converse  holds  also,  so  that  whenever  the  submission 
cannot  be  made  an  order  of  court,  as  where  it  is  merely 
verbal  (e),  or  where,  if  in  writing  by  agreement  out  of  court, 
it  contains  words  showing  an  intention  that  it  should  not  be 
made  an  order  of  court  (/),  no  attachment  can  be  granted, 
even  though  a  cause  be  the  subject-matter  referred  (g),  for 
the  court  has  no  jurisdiction  where  there  is  no  rule  of 
court  (h). 

If  by  matter  subsequent  the  submission,  after  having  been 
made  a  rule,  ceased  to  be  valid  as  a  rule  of  court,  the  like 
result  followed.  Therefore,  where  a  cause  before  issue  joined 
was  referred  by  a  judge's  order,  and  the  arbitrator  found  that 
the  plaintiff  had  no  cause  of  action,  and  the  order  of  refer- 
ence was  then  made  a  rule  of  court,  and  after  this  the  defen- 
dant died,  and  the  costs,  which  were  to  abide  the  event,  were 
taxed  ;  the  court  held,  that  the  suit  abated  by  the  death  of 
the  defendant,  that  they  could  not  enforce  a  rule  made  in  the 
cause  which  was  gone,  and  that  therefore  his  administratrix 
could  not  have  an  attachment  against  the  plaintiff  for  non- 
payment of  the  costs,  but  must  bring  an  action  to  recover 
them  (i)  ;  and  Parke,  J.,  remarked  that  in  the  case  of  Rogers 
v.  Stanton  (k),  relied  on  in  argument,  the  point  concerning 
the  abatement  of  the  suit  was  not  fully  considered.  In  that 
case,  under  a  reference  by  a  judge^s  order,  to  which  a  stranger 
to  the  cause  had  become  a  party,  the  executor  of  the  defen- 
dant, who  had  died  after  the  award  was  made,  was  held 
entitled  to  an  attachment  against  the  stranger  for  the 
amount  which  the  arbitrator  directed  the  latter  to  pay  to  the 
defendant  (/). 

On  proceedings  of  a  criminal  character  an  attachment 
equally  lies.  Thus,  if  an  indictment  for  a  nuisance  have  been 
referred  and  a  verdict  taken  subject  to  the  reference,  the 
defendant  may  be  compelled  by  attachment  to  abate  the 
nuisance  as  directed  by  the  award  (m). 


(e)  Ansell  v.  Evans,  7  T.  E.  1  ; 
v.  Mills,  17  Yes.  419. 

(/)  52  &  53  Viet.  c.  49,  s.  1. 

M  Clarke  v.  Baker,  1  H.  &  W. 
215. 

(A)  Owen  v.  Hurd,  2  T.  E.  643. 


(i)  Maffey  v.  Godwyn,  1  N.  & 
M.  101,  S.  C.,  E.  v.  Mafiey,  1 
Dowl.  538. 

(k)  7  Taunt.  575. 

(I)  Eogers  r.  Stanton,  7  Taunt. 
575. 

(m)  E.  v.  Gore,  8  Dowl.  102. 
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IT.  For  whom  and  for  what  an  attachment  mil  be  granted.! —     P-4**  m- 

CH     VT     S     1 

An  attachment  would  be  granted  on  the  application  of  a 


party  to  the  submission,  or  if  he  were  dead,  of  his  personal 
representative,  if  the  rule  of  court  were  not  avoided  by  the  or  represen- 

death  («).     A  stranger  to   the   submission   cannot  have  an  .. 

Not  for  a 
attachment  to  enforce  payment  of  a  sum  which  the  award  stranger. 

directs  to  be  paid  to  him,  though  the  direction  itself,  under 
the  circumstances,  be  perfectly  valid  (o). 

On  one  occasion  it  was  said  that  an  arbitrator  might  have  Whether  for 
an  attachment  to  enforce  payment  of  the  costs  of  the 
award  (_/>),  but  the  soundness  of  that  opinion  was  denied  in  a 
subsequent  case  (q)  .  There  does  not  seem  to  be  an  instance 
of  such  an  application  having  been  granted  ;  and  the  courts 
have  said,  that  an  arbitrator  cannot  have  a  rule  ordering  a 
party  to  pay  him  his  costs  (r). 

Whether  the  award  order  a  party  to  pay  money  or  to  do  Attachment 
any  collateral  act,  an  attachment  lies  if  he  fail  to  comply,  Jj®*  per  "  ar 
since  disobedience  in  either  case  is  equally  a  contempt  (s).  formed. 

The  costs  of  the  reference  and  award  (and  when  there  For  costs  as 
is  a  cause  referred  the  costs  of  the  cause  also,  even  though  no  ^ 


separate  damages  be  awarded)  might  be  taxed  pursuant  to  the 
award  on  the  rule  of  court  embodying  the  submission,  and  if 
not  paid  might  be  recovered,  together  with  the  amount 
specified  in  the  award,  as  the  debt  or  damages  (/). 

Where  the  award  orders  each  party  to  pay  a  moiety  of  the  For  money 
costs  of  the  award,  the  party  who,  in  order  to  get  the  award 
from  the  arbitrator,  pays  the  whole,  is  entitled  to  an  attach- 
ment against  his  opponent  for  the  moiety  for  which  under  the 
award  he  is  liable  (M). 

No  attachment  can  be  granted  to  recover  interest  on  a  sum  Not  for  in- 
of  money  awarded  to  be  paid  by  a  certain  day,  though  interest 
from  that  time  may  be  recovered  by  action  (.r). 

(n)  R.  v.  Maffey,  1  Dowl.  538  ;  G.  976  ;  Taylor  v.  Shuttleworth, 

Rogers  v.  Stanton,  7  Taunt.  575.  2  M.  &  G.  55,  S.  C.  6  Bing.  N. 

M  Skeete,  In  re,  7  Dowl.  618.  C.  277  ;  Thorpe  v.  Cole,  4  Dowl. 

(  p)  Hicks  v.  Richardson,  1  B.  &  457. 
P.  93.  (u)  Hicks  v.  Richardson,  1  B.  & 

(q)  Burroughes    v.    Clarke,    1  P.    93  ;   Burroughes  v.  Clarke,  1 

Dowl.  48.  Dowl.   48  ;    Stokes    v.   Lewis,    2 

(r)  Laing  v.  Todd,  13  C.  B.  276.  Smith,  \'2.    See  Butler  v.  Masters, 

(a)  Doddington  v.  Bailward,  7  13  Q.  B.  341. 
Dowl.  (540.  («)  Churcher  o.  Stringer,  1  Dowl. 

(0  Grundy  v.  Wilson,  7  Taunt.  323,  S.  C.  2  B.  &  Ad.  777. 
699;    Little  v.   Newton,    1  M.  & 
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-  had  not  paid,  in  the  first  instance,  certain  costs  which  he 
for  attach-1011  sougn*  ^°  recover  from  his  opponent,  he  was  allowed  to  renew 
ment.  his  application  on  affidavits,  showing  the  new  fact  that  he  had 

subsequently  paid  the  amount  (y). 


No  attach- 
ment against 
peers. 

Members  of 
the  House  of 
Commons. 

Whether 
attachment 
against  exe- 
cutors. 


Assignees  and 
trustees. 


Executor. 


in.  Who  not  liable  to  be  attached.'} — No  attachment  lies 
against  a  peer  (z),  or  a  member  of  the  House  of  Commons  (#), 
for  disobedience  to  an  award. 

It  will  not  issue  against  the  executor  of  a  party  who  dies 
after  the  award  is  made  without  having  performed  it,  for  the 
contempt  is  personal,  and  the  liability  to  punishment  for  a 
contempt  dies  with  the  person  (I).  So,  though  there  be  a 
clause  preventing  the  death  of  a  party  revoking  the  arbi- 
trator's authority,  and  the  party  die  pending  the  reference, 
his  executors  cannot  be  compelled  by  attachment  (though 
they  may  by  action)  to  perform  the  award  on  the  part  of  their 
testator  (c). 

As,  by  submitting  to  a  reference  without  guarding  against 
being  personally  responsible,  executors  and  trustees,  and 
assignees  of  bankrupts  and  insolvents,  are  taken  impliedly 
to  admit  that  they  have  sufficient  funds  or  assets  to  answer 
the  award,  they  are  liable  to  an  attachment  if  the  arbitrator 
order  them  to  pay,  and  will  not  be  allowed  to  allege,  in 
excuse  for  non-performance,  that  they  have  no  assets  (d). 
An  executor  personally  liable  for  the  costs  of  an  action  re- 
ferred may  be  compelled  to  pay  them  by  the  like  process  (e). 
If  the  arbitrator  order  an  executor  to  pay  out  of  the  assets 
which  may  be  in  his  hands,  or  which  may  come  to  him,  an 
attachment  will  not  issue  if  he  have  no  assets  in  hand,  but 
will  be  subsequently  granted  on  proof  of  assets  having 
come  in  (/) . 


(y)  Butler  v.  Masters,  13  Q.  B. 
341. 

(2)  "Walker  v.  Earl  of  Grosvenor, 
7  T.  E.  171. 

(a)  Catmur  v,  Knatchbull,  7  T. 
E.  448. 

(&)  Webster  v.  Bishop,  Free,  in 
Chanc.  223,  S.  C.  2  Vern.  444 ; 
Newton  v.  Walker,  Willes,  315  ; 
Doe  d.  Pain  v.  Grundy,  1  B.  &  C. 
284;  Houlditch.  v.  Houlditch,  1 
Swanst.  58. 


(c)  Tyler  v.  Jones,  3  B.  &  C. 
144;  Lewin  v.  Holbrook,  11  M.  & 
W.  110. 

(d)  Wansborougb  and  Dyer,  In 
re,  2  Chitt.  40;  Worthington  v. 
Barlow,  7  T.  E.  453;  Eobson  r. 

,  2  Eose,  50.    See  P.  I.  ch.  2, 

s.  2,  d.  4,  p.  29. 

(e)  Spivey  v.  Webster,  2  Dowl. 
46. 

(/)  Joseph  and  Webster,  In  re, 
1  Euss.  &  M.  496. 
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Where  a  woman,  whom  the  arbitrator  directed  to  deliver     PAET  HI. 
up  two  notes,  and  to  pay  a  sum  of  money,  failed  to  comply, 


and  afterwards  married,  and  her  husband  refused  to  pay  the          ai 


amount,  it  was  doubted  whether  the  court  could  grant  an 
attachment  against  both  or  either  of  them  (y)  . 

If  a  public  company  be  by  statute  authorised  to  sue  and  be  Public  officer. 
sued  in  the  name  of  their  treasurer,  but  he  is  not  to  be  liable 
in  person  or  goods  by  reason  of  being  a  defendant,  the  refer- 
ence of  actions,  in  which  he  is  so  made  the  nominal  plaintiff 
or  defendant,  does  not  impose  upon  him  any  personal  liability 
to  an  attachment  for  not  paying  the  amount  awarded  against 
him.  A  mandamus  against  the  treasurer  and  directors  is  the 
only  remedy  (h}. 

An  attachment  does  not  lie  against  a  corporation  for  non-  Corporation. 
performance  of  an  award  (i)  .     If  any  process  of  contempt 
can  issue,  when  a  corporation  is  in  default,  it  must  be  against 
the  individual  members  of  the  corporation  (&). 

Though  the  party  be  beyond  the  jurisdiction  of  the  court  Party  beyond 
at  the  time  of  his  neglect  to  perform  the  award,  and  remain  ti0^jur 
out  of  the  jurisdiction,  the  court  will  nevertheless  issue  the 
process,  as  an  attachment  to  enforce  an  award  is  not  in  the 
nature  of  criminal,  but  merely  civil  process,  and  the  court  will 
not  inquire  whether  it  can  be  made  available  (/). 

iv.   On   what   awards   attachment    refused.^  —  It  was    very  Compulsory 
doubtful  whether  an  award  on  a  compulsory  reference  under  reference- 
s.  3  of  the  Common  Law  Procedure  Act,  1854,  now  repealed, 
was  enforceable  by  attachment  (w).     The  cases  cited  should 
be  considered  with  respect  to  compulsory  references  under  tho 
present  law. 

The  award  itself,  though  valid,  may  be  so  framed  as  to 
preclude  a  remedy  by  attachment. 

An  attachment  will  not  be  granted  unless  the  whole  and  No  attach- 
entire  duty  with  which  it  is  sought  to  charge  the  party  is 


distinctly  ascertained  by  the  award.     Therefore,  where  an  ing  amount  to 

bo  paid. 

(g)  Anon.,  1  Cromp.  265,   3rd          (k)  London  v.  Lynn,  1  H.  Bl. 

ed.,  cited  2  Tidd,  Pract.  835,  9th  200. 
od.  ;  Bac.  Ab.  Abr.  H.  (I)  Hopcraft  v.  Formor,  8  Moore, 

(A)  Corpe  v.  Glyn,  3  B.  &  Ad.  424,  S.  C.  1  Bing.  378. 
801.  (wi)  Talbot  v.  Fisher,  2  C.  B.  N. 

(t)  Guildford  v.  Mills,  2  Keb.  1  ;  S.  471  ;  Newbold  v.  Metropolitan 

Anon.  T.  Eaym.  152.  Kail.  Co,  14  C.  B.  N.  S.  405. 
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PART  III.      award  ordered  the  plaintiff  to  repay  to  the  defendant  any 
— '. — — — '-  sum  he  should  he  made  to  pay  on  a  bill  of  exchange,  and 


the  defendant,  on  affidavit  that  he  had  heen  forced  to  pay 
the  amount  of  the  bill,  sought  an  attachment  against  the 
plaintiff  for  not  recouping  him,  the  application  was  refused ; 
for  where  an  unliquidated  sum  is  to.  be  paid,  the  court  will 
not  ascertain  the  amount  upon  affidavits  (n) . 

Not  ordering  If  the  award  find  a  certain  sum  to  be  due,  but  do  not 
payment.  order  the  party  indebted  to  pay  the  sum,  no  attachment  can 
be  granted ;  for  there  is  no  contempt  of  court  when  there  is 
no  express  order  to  pay  the  amount  awarded  (0) ;  but  the 
remedy  by  action  on  the  award,  or  by  obtaining  a  rule  to 
pay  (/;),  or  by  execution  under  the  Arbitration  Act,  1889  (<?), 
remains.  An  unauthorised  direction  of  a  verdict  to  be  entered 
for  a  certain  sum,  does  not  amount  to  an  order  to  pay  that 
sum,  so  as  to  warrant  an  attachment  (>•). 

Directing  A.         If  an  award  direct  that  A.  or  B.  shall  do  an  act,  it  seems 
act     t0      an  Doubtful  whether  an  attachment  can  issue  against  either  (s). 
Discretionary       Though  the  remedy  by  action  on  the  award  be  of  right,  it 
*° tgr£nt   t       is  perfectly  discretionary  with  the  court,  whether  they  will 

grant  an  attachment  or  not  (t). 

"Unreasonable       It  is  reported  as  having  been  decided,  that  when  an  award 
IT  appears  unreasonable  the  court  will  not  grant  an  attachment, 

but  leave  the  party  to  his  action  on  the  award  (u). 

Parol  award.  In  one  instance  the  Court  of  Common  Pleas  refused  to 
grant  an  attachment  for  enforcing  a  parol  award  (v) ;  but  on 
a  subsequent  occasion  they  considered  the  objection  to  the 
award  being  by  parol  to  be  futile,  and  made  the  rule  for 
the  attachment  absolute  (#) .  There  is  also  another  recorded 
instance  of  an  attachment  issuing  under  similar  circum- 

(n)  Graham  v.  Darcey,  6  C.  B.  (r)  Donlan  v.  Brett,  2  A.  &  E. 

537.  344. 

(o)  Seaward  v.  Howey,  7  Dowl.  (s]  Lawrence  v.  Hodgson,  1  Y. 

318 ;  Edgell  v.  Baltimore,  3  Bing.  &  J.  16. 

634,  S.  C.  11  Moore,  541 ;  Scott  v.  (t)  Stock  v.  De  Smith,  Cas.  temp. 

Williams,  5   Tyrw.  506,  S.  C.   3  Hardw.  106. 

Dowl.  508,  S.  C.  sub  nom.  Hop-  (it)  Wilmot  v.  Allen,  cited  in 

kins  v.  Davies,  1  C.  M.  &  E.  846.  Stock  v.   De    Smith,  Cas.  temp. 

(p)  Baker  v.  CotteriU,  7  D.  &  Hardw.  106. 

L.  20,  S.  C.  18  L.  J.  Q.  B.  345 ;  (v}  Dickman  v.  Hutherd,  Pract. 

Bowen  v.  Bowen,  31  L.  J.  Q.  B.  Eeg.  C.  B.  44,  S.  C.  Vin.  Ab.  Ai-b. 

193.  Suppl.  H.  a.  1. 

(q)  52  &  53  Viet.  c.  49,  s.  12.  (x)    Cookson     r.     Monkhouse, 

Pract.  Eeg.  C.  B.  44. 
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stances  (//).     But  it  is  apprehended  that  at  the  present  day     PART  III. 
the  courts  would  be  very  slow  to  grant  an  attachment  on  a  - 
parol  award  (z) . 

Where  the  arbitrator  made  a  mistake  in  his  award  in  the  Mistake  in 
Christian  name  of  the  defendant,  the  court  refused  to  enforce 
it  against  the  defendant  by  attachment  (n}.  On  a  reference 
by  a  judge's  order  where  the  award  set  forth  a  supposed  sub- 
mission by  order  of  Nisi  Prius,  it  was  said  in  one  case  the 
court  would  not  enforce  the  award  by  attachment  (b). 

If  there  be  any  reasonable  doubt  as  to  whether  the  award  Validity  of 
be  sufficient  in  law,  or  if  the  question  turn  on  a  disputed  doubtful, 
matter  of  fact,  and  the  affidavits  be  contradictory,  the  courts 
would  refuse  the  application  and  leave  the  party  to  his  action  ; 
for  if  an  attachment  issued  the  award  had  to  be  obeyed,  and 
there  was  no  means  of  appealing  against  the  decision  of  the 
court,  and  solemnly  trying  the  validity  of  the  award  (c). 
Thus,  where  the  parties  agreed  to  abide  by  the  award  made 
by  the  "  two  arbitrators  and  their  umpire,"  and  the  award 
was  made  by  the  two  arbitrators  only,  the  objection  being 
taken  that  all  three  ought  to  have  executed  it,  the  court 
considered  the  point  too  doubtful  to  grant  an  attachment  (d). 
The  power  of  the  master  to  tax  the  costs  of  a  cause  and 
reference  separately  for  each  of  the  two  joint  defendants  in 
the  cause  referred  is  too  questionable  to  warrant' the  granting 
an  attachment  against  the  plaintiff,  at  the  instance  of  one 
of  the  defendants,  for  non-payment  of  his  share  of  the  costs 
awarded  to  the  defendants  (c) . 

After  a  long  delay,  for  four  years  from  the  time  when  the  Delay  in 

award  was  made,    Patteson,  J.,  said  he   required   an   affi-  appb^gto 
7  '        7  *  the  court. 

davit  explaining  the  delay  before  an  attachment  could  be 
allowed  (/).     But  in  a  later  instance,  though  the  above  was 

(y)  Bawling  v.  Wood,  Barnes,  &  Sc.  48,  S.  C.  8  Bing.  13;  Stal- 

54.  worth  v.  Inns,  2  D.  &  L.  428; 

(z)  Bennett  v.  Watson,  29  L.  J.  Hales    v,   Taylor,    1    Stm.    <;<>:,  ; 

Ex.  357,  S.  C.  5  H.  &  N.  831.  Spooner  v.  Payne,  11  Jur.  242; 

(a)  Lees  v.  Hartley,  8   Dowl.  Lord  v.  Lord,  5  E.  &  B.  404,  S.  C. 

883 ;  Davios  v.  Pratt,   16  C.  B.  26  L.  J.  Q.  B.  34. 

586.  (d)  Heathorington  v.  Robinson, 

(6)  Christie  v.  Hamlet,  2  M.  &  7  Dowl.  192. 

P.  316,  S.  C.  5  Bing.  185.  (e)  Dickins  v.  Jarvis,  5  B.  &  C. 

(c)  Dickenson  v.  Ailsop,  13  M.  528. 

K  W.  722,  S.  C.  2  D.  &  L.  657;  (/)  Storey  v.  Garry,  8  Dowl. 

Car-cy  v.  Aitcheson,  2  D.  &  E.  299. 
'-'•-"J  ;  Thornton  v.  Hornby,  1  M. 

K.  Q  Q 
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CH.  vi.  s.  1 . 


cited,  Erie,  J.,  held  that  a  delay  of  two  years  and  three 
months  unexplained  was  no  objection  to  proceeding  by 
attachment  (g). 


No  attach- 
ment together 
•with  action 
on  award. 


Old  rule, 

attachment 
after  action. 


Electing  by 
which  mode 
to  proceed. 


v.  No  proceeding  by  attachment  and  action  at  the  same 
—  As  it  is  considered  vexatious  to  bring  two  separate  proceed- 
ings for  the  same  ground  of  complaint,  the  courts  will  not 
permit  a  party  to  enforce  the  award  by  action  and  attachment 
at  the  same  time  (h). 

Formerly  a  different  rule  prevailed.  Though  judgment 
had  been  first  obtained  in  an  action  on  the  arbitration  bond, 
the  court,  in  one  instance,  granted  an  attachment,  on  the 
ground  that  an  attachment  might  possibly  be  a  more  quick 
and  effectual  process  than  suing  out  execution  on  the  judg- 
ment (?').  And  in  other  cases,  where  attachments  had  been 
granted,  and  the  party  taken  into  custody,  the  courts  refused 
to  stay  proceedings  in  actions  on  the  arbitration  bonds,  sub- 
sequently commenced,  alleging  that  the  plaintiff  had  had  no 
satisfaction  upon  the  attachment  (A%). 

In  a  cross  action  by  the  defendant,  though  the  plaintiff 
had  given  notice  of  set-off  of  the  sum  awarded  in  his  favour, 
the  court  nevertheless  made  absolute  the  plaintiff's  rule  for 
an  attachment,  but  ordered  it  to  stay  a  month  in  the  officer's 
hands  (/).  Where  a  question  as  to  the  regularity  of  the 
judgment  for  the  plaintiff,  in  an  action  on  the  award,  was 
referred  to  the  master,  an  attachment  was  granted  pending 
the  inquiry,  but  was  subsequently  stayed  on  the  judgment 
being  reported  regular  (m). 

In  more  modern  times,  in  some  instances,  the  courts  have 
refused  to  grant  an  attachment  while  an  action  is  pending  («), 
even  where  the  plaintiff  was  willing  to  waive  the  action,  on 
the  ground  that  the  party  had  made  his  election  as  to  which 
of  the  two  remedies  he  would  adopt,  and  must  abide  by  it  (o). 


(g)  Bailey  v.  Curling,  20  L.  J. 
Q.  B.  235. 

(A)  Stock  v.  De  Smith,  Gas. 
temp.  Hardw.  106. 

(i)  Clarke  v.  Elwick,  10  Mod. 
332. 

(fc)  Anon.  1  Salk.  73  ;  Paterson 
v.  Gross,  2  Barnard,  227. 

(I)  Harrison  v.  Oliver,  Barnes, 


56. 

(m)  Richardson  v.  Chancey, 
cited  in  Stock  v.  De  Smith,  Cas. 
temp.  Hardw.  106,  S.  C.  1  Bar- 
nard, 386. 

(ft)  Stock  v.  De  Smith,  Cas. 
temp.  Hardw.  106. 

(o)  Badley  v.  Loveday,  1  B.  & 
P.  81. 


IN  WHAT  CASES  GRANTED.  595 

But  in  others  the  attachment  has  been  allowed  to  issue  on     PABT  m- 

CH    VI    8     1 

the  plaintiff's  undertaking  to  discontinue  his  action  (p).    The 


more  regular  course  is  to  discontinue  the  action,  and  pay  the  on  11 


costs  of  it  first,  and  after  that  to  apply  to  the  court  for  the 

process  of  contempt  (q).     The  fact  of  an  action  having  heen 

commenced  is  no  bar  to  the  motion,  provided  it  be  not  pend- 

ing when  the  demand  of  performance  is  made,  and  it  lies  on 

the  party  resisting  the  application  to  show  that  it  is  pending  (r). 

Filing  an  affidavit  of  debt  in  the  Court  of  Bankruptcy  in  Filing  affi- 

respect  of  the  amount  awarded,  with  a  view  to  make  the 

defendant  a  bankrupt  (which  view  the  defendant  had  defeated 

by  entering  into  a  bond  with  sureties,  under  the  statute  I  &  2 

Viet.  c.  110),  did  not  preclude  a  motion  for  an  attachment, 

no  action  having  been  commenced  («). 

If  an  action  be  brought  on  the  award  after  the  defendant  Action  after 
has  been  taken  into  custody  on  an  attachment,  the  plaintiff 
will  be  put  to  his  election,  and  if  he  prefer  proceeding  with 
the  action,  the  attachment  will  be  set  aside,  and  the  defendant 
discharged  out  of  custody  on  his  entering  into  a  bond  with 
sureties,  to  the  plaintiff,  in  the  nature  of  a  bail-bond  (t). 

In  one  case,  Wilde,  C.J.,  stated  his  opinion  that  where  a 
party,  who  having  wilfully  refused  to  perform  an  award, 
which  he  had  the  means  of  obeying  if  he  chose,  had  been 
taken  on  attachment,  and  sentenced  to  a  term  of  imprisonment 
for  the  contempt,  he  was  not,  after  suffering  the  punishment, 
entitled  to  his  discharge,  or  relieved  thereby  from  an  action 
on  the  award  (it). 


SECTION  II. 

STEPS  NECESSARY  TO  BRING  THE  PARTY  INTO  CONTEMPT. 

i.  Dc)ii(t>i<ti>i(/  performance  of  tit  c  award.']  —  The  first  step  to     PABT  III. 
be  taken  with  a  view  to  proceeding  by  attachment,  is  to    CH'  ""•  s-  '  • 

make  the  submission  a  rule  of  court,  unless  it  has  the  effect  Making  sub- 

rule 


of  court. 

(p)  Paull  v.  Paull,  2  Dowl.  340,  («)  Mendoll  v.  Tyrrell,  1  Dowl. 

S.  C.  2  C.  &  M.  235  ;  Anon.  Andr.  N.  8.  453. 

299.  (<)  Earl  of  Lonsdale  v.Whinnay, 

(7)  Paull  v.  Paull,  2  Dowl.  340.  3  Dowl.  2G3. 

(r)  Higginsv.Willes,3M.&K.  (M)  K.  c.  Hemsworth,  3  C.  B. 

382.  7l.'». 
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Taxing  costs. 


Costs  of 
award. 


Demand  of 

performance 

necessary. 


Not  valid 
pending 
motion  to  set 
aside  award. 


of  having  been  made  an  order  of  court.  For  until  there 
exists,  or  there  is  deemed  to  exist,  a  rule  of  court  to  be  obeyed, 
non-performance  of  the  award  cannot  be  a  contempt  of  court. 
The  rule  has  no  relation  back  for  the  purpose  of  rendering  a 
party  liable  to  this  summary  process  (x). 

If  any  costs  be  awarded  and  sought  to  be  obtained,  the 
amount,  unless  found  by  the  arbitrator,  must  generally  be 
settled  by  the  master  on  taxation. 

When  costs  of  the  award  alone  are  sought  to  be  recovered, 
and  there  is  no  imputation  made  that  they  are  excessive,  it 
was  decided  by  Coleridge,  J.,  that  it  was  not  necessary  to 
have  them  taxed  before  applying  for  an  attachment  (//) ;  but 
more  recently  Blackburn,  J.,  doubted  that  authority,  and 
declined  to  act  upon  it  (s). 

The  party  or  parties  entitled  under  the  award  must  make  a 
demand  upon  the  party  or  parties  liable  under  it  to  obey  the 
directions  of  the  arbitrator,  whether  they  be  for  the  payment 
of  money  or  the  performance  of  any  other  act.  It  was 
doubted  in  one  case  by  Eyre,  C.J.,  whether  a  demand  need 
be  made,  when  the  time  and  place  for  the  payment  of  money 
are  specified  in  the  award,  and  there  has  been  a  failure  in  the 
performance  ;  but  that  learned  judge  yielded  his  opinion  to 
what  he  found  was  the  imperative  practice,  and  decided  that  a 
demand  was  necessary  even  in  such  a  case  («) .  This  decision 
was  confirmed  on  consideration  (b).  But  Parke,  B.,  is  re- 
ported (c)  to  have  said  that  a  demand  in  such  a  case  is  not 
necessary.  His  observation,  however,  was  merely  an  obiter 
dictum,  and  made  in  affirmance  of  a  statement  of  counsel  to 
that  effect,  and  supposed,  but  erroneously,  to  be  supported  by 
the  case  cited  (d) ,  and  without  reference  to  the  authorities 
mentioned  above. 

A  demand  to  comply  with  the  award,  so  as  to  bring  the 
party  into  contempt,  cannot  be  made  while  a  rule  for  setting 


(a;)  Mayor  of  Bath  v.  Pinch,  4  (2)  Parkinson  v.  Smith,  30  L.  J. 

Scott,    299  ;    Chilton  v.   Ellis,    2  Q.  B.  178. 

Dowl.  338 ;  Hilton  v.  Hopwood,  (a)  Brandon  v.  Brandon,  1  B.  & 

1  Marsh,  66.     See  P.  III.  ch.  5,  P.  394. 

s.  1 ,  making  submission  a  rule  of  (b}  Dodington    v.    Hudson,    1 

court.  Bing.  410. 

(y]  Threlfall  v.  Fanshawe,    19  (c)  Doe  d.  Williams  v.  Howell, 

L.  J.  a  B.  334.    See  P.  II.  ch.  7,  5  Ex.  299. 

s.  1,  d.  3.  (,/)  Ee  Craike,  7  Dowl.  603. 
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aside  the  award  is  pending ;  for  while  the  validity  of  the     PAET  HI. 
award  is  under  the  consideration  of  the  court  on  a  motion  to  — - — '—^~ 


set  it  aside,  non-performance   of  its   directions   is  no  con- 
tempt (<?). 

Where  the  arbitrator  ordered  the  defendant  to  deliver  a  Demand  by 
bond  to  the  three  plaintiffs,  and  one  only  demanded  it,  the 
court  refused  an  attachment,  holding  that  the  demand  ought 
to  have  been  made  by  all  three,  or  under  a  power  of  attorney 
executed  by  them  all,  so  that  the  defendant  might  have 
known-  that  it  was  by  their  joint  authority  (/). 

But  where  money  is  payable  to  two  co-plaintiffs,  a  demand  Demand  of 
of  the  sum  by  one  only  is  sufficient  (g) . 

The  demand  may  be  made  either  by  the  party  himself,  or  Demand  by 
by  a  third  party,  authorised  by  power  of  attorney  (A).  A 
demand  by  the  clerk  of  the  party  entitled  is  not  enough  (i).  attorney. 
In  one  instance,  a  demand  by  an  agent  under  a  written 
authority,  indorsed  on  the  award,  and  unstamped,  was,  after 
hesitation,  considered  sufficient  to  warrant  a  rule  nisi  for  an 
attachment  (k) ;  but  at  the  present  day  the  courts  would 
assuredly  refuse  their  process,  unless  the  agent  who  demanded 
a  sum  of  money  awarded  acted  under  a  power  of  attorney 
from  his  principal  (/). 

A  distinction  is  taken  between  demanding  money  awarded,  Agent  de- 
and  calling  upon  the  party  to  perform  other  acts  directed  to  ^^"jf  1* 
be  done.     Thus,  if  an  award  direct  the  execution  of  certain  deed, 
deeds,  the  agent  who  tenders  the  deeds  for  execution  need 
not  be  empowered  by  deed  or  power  of  attorney  to  make  the 
demand  (m). 

Whether  a  valid  demand  of  the  damages  or  of  the  costs  Demand  by 
awarded  in  a  cause  referred  can  be  made  by  the  attorney  or  a 
his  agent,  without  a  power  of  attorney,  does  not  seem  to  have 
been  decided  with  respect  to  awards  generally,  though  it  is 

(e)  Bailing  v.  Matchett,  Willes,  (»)  Hartley  v.  Barlow,  1  Chitt. 

215;  Morris  v.  Reynolds,  1  Salk.  229. 

73.  (/••)  Liinginan  v.  Holmes,  2  W. 

(/)  Sykes  v.   Haigh,  4  Dowl.  Bl.  990. 

1 14.  (I)  Laugher  v.  Laugher,  1  Dowl. 

(g)  Bailey  v.  Curling,  2  L.  M.  284,  S.  C.  1  C.  &  J.  398. 

&    1'.    Kil,  S.  C.  20  L.  J.  Q.  B.  (m)  Tebbutt  v.  Ambler,  2  Dowl. 

23o  ;  Drew  v.  Woolcock,  24  L.  J.  N.  S.  677 ;  Kouyon  v.  Grayson,  2 

(i.  B.  22.  Smith,  61 ;  Lodge  v.  Porthouso, 

(/«)  Tidd, Pr. 836, 9th ed.;  Mason  Lofft.  388. 
V,  Whitehouso,  6  Dowl.  602. 
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Performing 
condition  pre- 
cedent. 


Allowing 
appointed  day 
to  pass  by. 


Demand  only 
of  what  is 
well  awarded. 


apprehended  that  in  many  cases  it  would  be  sufficient ;  for  it 
is  clear  that  when  costs  are  payable  to  a  party  by  a  rule  of 
court,  his  attorney  may  often  demand  payment  by  virtue  of 
his  character  (n). 

If  the  award  order  the  defendant  to  pay  the  plaintiff  or 
his  attorney,  naming  him,  the  attorney  can  make  a  valid 
demand  without  any  power  of  attorney  (o). 

If  the  attorney  have  a  lien  on  the  amount  awarded,  and 
give  the  party  notice  of  his  lien  at  the  time  of  the  demand 
and  before  the  money  has  been  paid,  an  attachment  will,  it 
seems,  issue  if  payment  be  refused  (p). 

Though  the  award  direct  payment  of  money  at  a  particular 
time  and  place,  and  the  party  to  whom  it  is  awarded  do  not 
attend  to  receive  it,  a  proper  demand  any  time  subsequent 
will  be  sufficient  for  an  attachment,  as  the  duty  to  pay  the 
sum  awarded  is  a  continuing  liability,  unless  indeed  the 
award  expressly  order  that  it  is  to  be  payable  on  the  par- 
ticular day,  and  not  after  (q), 

There  is  no  contempt  if  any  condition  precedent  to  the 
attaching  of  the  duty  remain  unperformed. 

Hence,  when  a  defendant  is  ordered  to  execute  a  convey- 
ance, if  the  plaintiff  be  bound  to  prepare  and  tender  the  con- 
veyance, the  refusal  of  the  defendant  to  convey  the  land  is  no 
ground  for  attachment,  unless  the  proper  deeds  have  been 
tendered  to  him  for  execution  (r) . 

And  if  the  defendant  is,  "on  or  before  a  certain  day,"  to 
execute  a  conveyance  to  be  prepared  by  the  plaintiff,  the 
latter  must  tender  the  conveyance  for  execution  on  or  before 
the  day.  If  he  allow  the  day  to  slip  by,  but  demand  execu- 
tion afterwards,  no  attachment  will  be  granted,  and,  it  seems 
he  will  be  wholly  without  remedy  (s) . 

If  the  arbitrator  award  on  a  matter  not  within  his  autho- 
rity, the  demand  should  be  only  in  respect  of  what  is  well 


(n)  Inman  v.  Hill,  4  M.  &  W. 
7 ;  Dennett  v.  Pass,  1  Bing.  N.  0. 
638 ;  Fortescue,  Ex  parte,  2  Dowl. 
448 ;  Mason  v.  Whitenouse,  6 
Dowl.  602,  contra,  S.  C.  4  Bing. 
N.  0.  692,  ace. ;  2  Archb.  Pract. 
1257,  7th  ed. 

(o)  Hare  v.  Fleay,  11  C.  B. 
472. 


(p)  Ormerod  v.  Tate,  1  East, 
462. 

(q)  Craike,  In  re,  7  Dowl.  603. 

(r)  Standley  v.  Hemmington,  6 
Taunt.  561  ;  Doe  d.  Clarke  v. 
StiUwell,  8  A.  &  E.  645.  See 
Performance,  ante,  ch.  2  of  this 
part,  p.  530. 

(s)  Doe  d.  Williams  v.  Howell, 
5  Exch.  299. 
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awarded,  or  it  may  be  held  bad  as  to  the  whole  (t).     Thus,      PART  II I. 
where  an  arbitrator,  without  authority,  awarded  on  the  costs  — ' — — — — 


of  the  reference,  and  the  demand  was  of  one  sum,  including 
the  costs,  the  rule  for  an  attachment  was  discharged  (»)• 
Where  there  had  been  a  proper  demand  for  costs  awarded, 
but  the  amount  was  subsequently  reduced  pursuant  to  a 
judge's  order,  a  fresh  demand  of  the  reduced  amount  was 
held  necessary  to  ground  an  attachment  (x) .  But  if  the 
award  be  of  two  distinct  sums,  one  within  the  submission, 
and  the  other  not,  and  a  demand  be  made  of  both,  a  clear 
refusal  to  pay  anything  will  be  a  contempt,  and  an  attach- 
ment will  issue  in  respect  of  the  sum  really  due  (y).  Gene- 
rally speaking,  the  demand  of  performance  of  an  act  beyond 
the  power  of  the  arbitrator  to  order  will  not  vitiate  the 
demand  as  to  other  matters  properly  awarded  (z). 

The  precise  thing  awarded  should  be  demanded.     Where,  Demand  of 
on  an  award  to  pay  money,  and  to  deliver  a  wine  warrant,  Awarded 
for  a  certain  hogshead  of  wine  lying  in  the  docks,  a  demand 
of  the  money  and  of  the  hogshead  of  wine  was  made,  the 
court  let  an  attachment  issue  for  all  excepting  the  wine,  and 
refused  it  for  that,  since  a  demand  of  the  wine  is  not  equiva- 
lent to  demanding  the  wine  warrant,  for  the  delivering  the 
wine  would  impose  upon  the  party  the  payment  of  the  dock 
dues,  which  the  delivery  of  the  warrant  would  not  (a). 

ii.  Service  of  the  rule,  award,  and  other  documents.'] — In  Personal  ser- 
general,  besides  the  demand,  in  order  to  ground  an  attach- 
ment,  there  must  be  personally  served  on  the  party  sought  rule- 
to  be  charged,  at  the  time  of  making  the  demand,  a  copy  of 
the  award.     It  used  also  to  be  necessary,  and  still  is,  in  some 
cases,  to  serve  a  copy  of  the  rule  of  court,  founded  on  the  sub- 
mission (b)  ;  for  a  party  could  not  be  held  to  be  in  contempt 
until  he  had  been  made  acquainted  with  the  rule  of  court,  for 
the  disobedience  to  which  it  was  sought  to  put  him  in  con- 

(0  See  Whitohead  v.  Firth,  12  Henderson,  22  L.  J.  Q.  B.  83. 

East,  166.  (z)  Smith  and  Reeves,  lu  re,  5 

(«)  Strutt  v.  Rogers,  7  Taunt.  Dowl.  513. 

214.  («)  ilemsworth  v.  Brian,  1  C.  B. 

(x)  Spivy  v.  Webster,  1  Dowl.  131. 

G9(i.  (6)  See  post  as  to  the  practice 

(y)  Poynor  v.  Hatton,  7  M.  &  on  rules  to  pay  money  pursuant 

W.  211 ;  The  Earl  of  Cardigan  v.  to  an  award,  p.  623. 


ATTACHMENT  ON  THE  AWARD. 


PAET  III. 

CH.  VI.  8.  2. 

Of  the 

master's 

allocatur. 

Of  the  agent's 
power  of 
attorney. 

Showing 
originals. 


Giving  notice 
of  enlarge- 
ment of  time. 


What  suffi- 
cient notice. 


Serving  sub- 
mission not 
requisite. 


tempt.  Leaviug  a  copy  of  the  rule  at  the  party's  office  was 
insufficient,  though  the  original  were  shown  him  (c).  If 
there  be  a  demand  of  costs  which  have  been  taxed,  a  copy  of 
the  master's  allocatur  for  them  must  also  be  given  at  the 
same  time.  And  if  an  agent  make  the  demand,  there  must 
be  personally  left  with  the  party  a  copy  of  the  power  of 
attorney,  or  other  authority  under  which  the  agent  acts. 
The  originals  of  all  these  several  instruments  must  be 
produced  and  shown  at  the  time  of  serving  the  copies  (d), 
even  though  the  party  do  not  require  to  see  them  (e) ; 
serving  a  copy  of  the  award  one  day  and  showing  the 
original  two  days  afterwards,  when  the  demand  was  made, 
was  insufficient  (/). 

If  the  award  have  not  been  made  within  the  period  limited 
by  the  submission,  but  the  time  has  been  enlarged,  notice  of 
the  enlargement,  and  that  the  award  has  been  made  within 
the  extended  time,  must  be  given,  in  order  to  fix  the  party 
with  a  contempt  (y). 

Mere  verbal  notice  is  sufficient.  Though  the  submission 
require  that  the  enlargement  be  made  in  writing,  it  is  not 
necessary  to  produce  the  original  to  the  party,  or  to  serve 
him  with  a  copy.  It  is  enough  to  bring  the  knowledge  of 
the  enlargement  home  to  the  party  in  any  manner  (Ji) .  A. 
recital  in  the  award  that  the  arbitrator  has  enlarged  the 
time  to  a  certain  day  does  not,  it  seems,  amount  to  a  good 
notice,  although  the  award  purports  to  be  made  within  the 
extended  period  (i). 

Serving  the  original  submission  was  not  necessary,  for  it 
was  the  disobedience  to  the  rule  of  court  that  was  the 
foundation  of  the  contempt  (A-). 


(c)  Parker  v.  Burgess,  3  N.  & 
M.  36. 

(d}  Tidd,  Pr.  837, 9th  ed. ;  Mayor 
of  Bath  r.  Pinch,  4  Scott,  299  ; 
Boyes  v.  Hewetson,  2  Scott,  837  ; 
Gitford  v.  Gifford,  Forr.  80 ;  Doe 
d.  Hickman  v.  Hickman,  1  Scott, 
N.  B,  398;  Bass  v.  Maitland,  8 
Moore,  44,  contra ;  Wadsworth  v. 
Marshall,  1  C.  &  M.  87  ;  Anon.  12 
Mod.  257;  E.  v.  Tooley,  12  Mod. 
312  ;  Chanler  v.  Driver,  12  Mod. 
317;  King  v.  Packwood,  2  Dowl. 
570;  Laugher  v.  Laugher,  1  Dowl. 
284,  S.  C.  1  C.  &  J.  398. 


(e]  Jackson  v.  Clarke,  M'Lel. 
72,  S.  C.  13  Price,  208;  Eeid  r. 
Deer,  7  D.  &  E.  612;  E.  v.  Sloman, 
1  Dowl.  618. 

(/)  Lloyd  v.  Harris,  8  C.  B.  63. 

(</)  Hilton  v.  Hopwood,  1  Marsh. 
66 ;  Wohlenberg  v.  Lageman,  6 
Taunt,  250. 

(/<)  Doddington  v.  Bailward,  7 
Dowl.  640. 

(i)  Davis  v.  Vass,  15  East,  96; 
Doddington  v.  Bailward,  7  Dowl. 
640. 

(K)  Greenwood  v.  Dyer,  5  Dowl. 
255. 
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Tendering  the  copies  of  the  proper  documents  to  the  party,     PART  III. 
and  leaving  them  by  him,  is  sufficient  service,  though  he  refuse 


to  take  them  up  (/ ) .  Wh»t  Sood 

r  ^  '  service. 

The  originals  need  not  be  delivered  into  the  hands  of  the 
party  when  produced  to  him.  If  they  be  shown  so  that  he 
can  read  them  it  is  sufficient  (tri). 

No  attachment  can  be  granted  if  a  personal  service  and  Personal  ser- 
personal  demand  cannot  be  effected,  even  when  a  party  keeps 
out  of  the  way  purposely  to  avoid  service  (»). 

Though  on  a  very  strong  case  a  relaxation  of  the  general 
rule  applicable  to  all  attachments  may  be  allowed,  where  an 
attachment  is  the  only  remedy  for  a  debt,  yet  in  the  case  jof 
an  award,  where  there  is  another  remedy  by  action,  the  rule 
will  be    strictly  adhered  to  (o),  except   according  to   some  Unless  award, 
cases,  where  there  is  an  equivalent  to  personal  service,  such  inCparty's  y 
as  an  acknowledgment  by  the  party  that  the  award  and  rule  possession. 
have  come  to  his  hands,  or  where  they  have  been  seen  in  his 
possession  (p).     Thus,  where  it  was  proved  that  one  of  two 
unsuccessful  parties  had  served  the  other  with  the  rule  and 
award  in  regular  form,  the  court,  on  an  application  against 
them   both  for   non-performance,  held  personal  service   un- 
necessary, since  personal  knowledge  of  the  award  and  rule 
had  been  brought  home  to  both  (q). 

Care  must  be  taken  that  the  copies  served  are  correct.  Error  in  copy 
Where  the  master's  name  signed  to  the  allocatur  was  written  8erved- 
Day  instead  of  Dax  in  the  copy  served,  no  attachment  was 
allowed  to  issue  (r). 

(1}  Ellis  v.  Giles,  5  Dowl.  255.  Parkinson,  3  Dowl.  703;  Whalley, 

(m)  Calvertv.Eedfearn,  2  Dowl.  In  re,  3  D.  &  L.  291. 

505 .  ( p}  Brander  v.  Penleaze,  5  Taunt. 

(n)  Pyne,  In  re,  1  D.  &  L.  703  ;  812;  Dicas  v.  Warne,  1  Scott,  5157  ; 

Stunnell  v.  Tower,  1  C.  M.  &  E.  Anon.  1  D.  &  E.  529. 

88 ;  Doe  d.  Steer  v.  Bradley,   1  (3)  Bower,   In  re,    1   B.  &  C. 

Dowl.   N.  S.    259;    Winwood  v.  264. 

Holt,  3  D.  &  L.  85 ;  Eead  v.  Fore,  (r)  E.  v.  Calvert,  2  C.  &  M.  189. 

1  Chitt.  170.  See  Smith  and  Eeeves,  In  re,  5 

(o)  Green  v.  Prosser,  2  Dowl.  99 ;  Dowl.  513. 
Anon.  12  Mod.  257 ;  Eichmond  v. 
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SECTION  III. 

THE    COURSE    OF    THE    MOTION    FOR   AN   ATTACHMENT. 

i.  Affidavits  on  the  motion  for  an  attachment. ~\ — All  affi- 
.  davits  must  be  entitled  in  the  High  Court  of  Justice  and  in 
the  Divisional  Court  in  which  they  are  to  be  used.  When 
the  reference  is  of  a  cause  by  rule  of  court,  judge's  order  or 
order  of  Nisi  Prius,  the  affidavits  on  which  the  motion  for  an 
attachment  is  made  (t),  including  the  affidavit  verifying  the 
power  of  attorney,  if  any,  for  the  demand  of  payment  (u) 
must  be  entitled  in  the  cause  also. 

But  when  the  reference  is  by  agreement  out  of  court, 
and  there  is  no  cause  in  court,  the  affidavits  needed  only  to  be 
entitled  in  the  court,  though  they  are  often  entitled  "  In  the 
matter  "  of  the  parties  to  the  submission,  as  seems  now  to  be 
necessary  (Order  XXXVIII.  r.  2  (1883) ). 

Where  cross  actions  in  the  Common  Pleas  and  all  matters 
in  difference  were  referred  by  an  agreement  out  of  court,  that 
court  granted  an  attachment  on  affidavits  entitled  "  In  the 
matter  of  arbitration  between  A.  and  B.,  A.  v.  B.,"  not 
mentioning  the  cross  action  B.  v.  A.  (#). 

On  some  occasions  it  was  held  that  after  the  rule  nisi  for 
an  attachment  had  been  granted,  the  affidavits  on  showing 
cause  ought  to  be  entitled  "  The  Queen  against  [the  party 
sought  to  be  brought  into  contempt],"  on  the  ground  that 
there  was  a  proceeding  in  court  between  the  Crown  and  the 
individual  as  soon  as  the  rule  nisi  has  been  granted  (y) ;  but 
later  decisions  showed  that,  whether  the  reference  were  in  a 
cause  or  under  the  statute,  they  ought  to  be  entitled  in  the 
same  manner  as  the  affidavits  on  which  the  motion  has  been 
grounded  should  be  entitled,  for  that  the  Crown  was  no  party 
until  the  rule  for  the  attachment  had  been  made  absolute  (z). 


(<)  Whitehead  v.  Firth,  12  East, 
166 ;  Wood  v.  Webb,  3  T.  B.  253. 

(u)  Doe  d.  Clarke  v.  Still  well,  6 
Dowl.  305  ;  Bevan  v.  Bevan,  3  T. 
E.  601 ;  Bainbrigge  v.  Houlton,  5 
East,  20;  Houghton  and  Fallowes, 
In  re,  2  M.  &  P.  452. 

(x)  Pike  v.  Newman,  14  0.  B. 
425. 


(y]  Bevan  v.  Bevan,  3  T.  E. 
601 ;  B.  v.  Sheriff  of  Middlesex, 
3  T.  E.  133 ;  E.  v.  Jones,  1  Stra. 
704. 

(z)  Whitehead  v.  Firth,  12  East, 
166;  E.  v.  Harrison,  6  T.  E.  60; 
Wood  v.  Webb,  3  T.  E.  253; 
Houghton  and  Fallowes,  In  re,  2 
M.  &  P.  452. 
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The  rule  nisi  for  the  attachment  used  to  be  headed  in  the     PAET  m- 
manner  prescribed  for  the  affidavits  on  which  the  motion  was 


made.  Entitling  rule 

After  the  attachment  has  once  been  granted,  even  although  Affidavits 
it  have  not  issued,  every  affidavit  on  a  motion  to  set  it  aside  after  attach - 

^   _         m  ment  granted. 

or  in  any  matter  concerning  it,  must  be  headed,  "The  Queen 
against  [the  party  attached]"  (a). 

An  objection  to  the  want  of  a  title  to  the  affidavits,  when 
it  was  necessary,  could  not,  it  seems,  be  waived  by  consent,  and 
the  court  would  not  look  at  them  when  deficient  in  this 
respect  (V) . 

The  affidavit  on  which  the  application  is  made  must  verify  Affidavit 
the  award.     Formerly,  if  there  were  an  attesting  witness  to  award'.1^ 
it,  he  was  obliged,  according  to  the  rules  then  applicable  to 
written  instruments  generally,  to  be  the  party  to  attest  its 
due  execution.     The  affidavit  should  state  the  date  of  the  Whether  it 
execution,  or  at  least  should  show  that  the  award  was  made  ^Limade 
within  the  authorised  time  (c) .      Credit,  however,  is  some-  "* time- 
times  given  to  the  award  itself  as  being  made  on  the  day  it 
purports  to  be  made ;  and  it  has  been  said,  that  when  there 
is  nothing  to  induce  suspicion,  the  affidavit  of  the  execution 
of  the  award  need  not  state  when  it  was  executed  (d).     Where 
the  award  annexed  to  the  affidavit  bore  a  date  within  the 
time  limited  by  the  submission  it  was  held  sufficient  (e).     On 
one  occasion,  an  objection  to  the  want  of  a  statement  that  the 
award  of  an  umpire  was  made  within  the  proper  period,  was 
held  to  be  cured,  when  it  appeared  by  the  jurat  of  the  affidavit 
to  the  execution  of  the  award  that  the  affidavit  itself  was 
sworn  before  the  expiration  of  the  time  limited  for  making 
the  award  (/). 

When  the  time  had  been  enlarged,  the  old  practice  required  Verifying  en- 
that  the  enlargement  should  be  made  part  of  the  rule  of  court 
with  the  submission  (r/).     If  this  had  not  been  done,  there 


(a)  E.  v, 
T.B.439; 


(a)  E.  v.  Sheriff  of  Middlesex,  7  8  A.   &  E.   645 ;   Stophenson  v. 

Wliitehoad  v.  Firth,  12  Browning,  Barnes,  56 ;  Wohlen- 

East,  166.  berg  v.  Lageman,  6  Taunt.  251. 

(b)  Owen  v.  Hurd,  2  T.  R.  643.  (e)  Higgins  v.  Street,  25  L.  J. 

(c)  Wohlenberg  v.  Lageman,  6  Ex.  285. 

Taunt.  251 ;  Trow  v.  Burton,  1  C.  (/)  Trew  v.  Burton,  1  C.  &  M. 

&  M.  533.  533. 

(d)  Doe  d.  Clarke  v.  Stillwell,  (</)  Welsh,  In  re,  1  Dowl.  N.  S. 
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so  enlarged,  and  that  the  award  was  made  within  the  enlarged 


time,  and  that  the  defendant  had  notice  of  the  enlargements 
before  the  demand  made.  But  it  is  questionable  whether 
even  this  would  have  been  sufficient  (//).  A  recital  of  the 
enlargements  in  the  award  does  not  dispense  with  the  neces- 
sity of  proof  (/).  But  if  the  enlargements  appeared  as  part 
of  the  rule  of  court,  there  need  not  have  been  any  affidavit 
to  prove  them,  for  the  rule  itself  was  evidence  that  they  had 
been  sufficiently  verified ;  for  credit  was  given  to  the  court 
that  they  would  not  have  made  them  a  rule  without  a  proper 
affidavit  according  to  the  practice  (A-). 

Where,  however,  the  submission  required  that  the  enlarge- 
ments should  be  made  by  the  arbitrator's  indorsements  and 
a  judge's  order,  though  the  submission  with  the  indorsements 
was  made  a  rule,  the  court  refused  to  presume  that  judges' 
orders  were  obtained  so  as  to  render  the  enlargements  valid ; 
as  if  there  were  orders  produced  that  would  have  appeared 
on  the  face  of  the  rule,  which  would  have  been  drawn  up  on 
reading  those  orders  as  well  as  the  indorsements  (/). 
Affidavit  must  It  must  be  stated  in  the  affidavits  that  all  the  steps 
previously  shown  to  be  necessary  to  bring  the  party  into 
contempt  have  been  taken.  They  must,  therefore,  'be  careful 
to  show  a  proper  demand  of  performance,  and  to  allege  per- 
sonal service,  at  the  time  of  or  prior  to  the  demand,  of  copies 
of  the  rule  and  award ;  also  of  a  copy  of  the  master's  allo- 
catur,  when  there  is  one,  and  the  taxed  costs  are  demanded ; 
and  where  an  agent  makes  the  demand  under  a  power  of 
attorney,  of  a  copy  of  that  document.  They  must  also  aver 
that  at  the  time  of  such  service  the  originals  of  these  several 
instruments  were  produced  and  shown.  There  must  be  an 


331 ;  Bottomley  v.  Buckley,  4  D.  8  East,  13;  Halden  v.  Glasscock, 

&  L.  157  ;  Davis  v.  Vass,  15  East,  5  B.  &  C.  390 ;  Davis  v.  Vass,  15 

96 ;  E.  v.  Hardey,  19  L.  J.  Q.  B.  East,  96. 

196.     See  ante,  P.  III.  ch.  5,  s.  1,  (k]  Dickins  v,  Jarvis,  5  B.  &  C. 

p.  581.  528;  Smith,  and  Beeves,  In  re,  5 

(h]  Wohlenberg  v.  Lageman,  6  Dowl.  513 ;  Barton  v.  Ransom,  6 

Taunt.  251 ;  George  v.  Lousley,  Dowl.  384 ;  Doe  v.  Amey,  8  M.  & 

8  East,  13 ;  Halden  v.  Glasscock,  W.  565 ;  Peebles  v.  Hay,  8  Jur. 

5  B.  &  0.  390.  338. 

(i]  Wohlenberg  v.  Lageman,  6  (1}  Mason  v.  Wallis,  10  B.  &  0. 

Taunt.  251 ;  George  v.  Lousley,  107. 
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affidavit  of  the  due  execution  of  the  agent's  power  of  attor-     PAET  IJI- 

CH     VI     8     3 

ney,  and  till  modern  times  it  must  have  been  made  bj  the  — - — — 


attesting  witness,  for  there  must  be  the  proper  legal  evidence 
of  the  delegation  of  the  authority  (m). 

It  should  likewise  be  sworn  that  the  award  has  not  been  Non-per- 
performed,  and  if  money  be  awarded,  that  it  has  not  been  award. 
paid.     If  the  demand  for  the  sum  awarded  be  made  under  a 
power  of  attorney,  the  affidavit  in  which  it  is  sworn  that  the 
money  is  still  unpaid  may  be  made  by  the  attorney ;  there  is 
no  necessity,  in  such  case,  that  the  party  entitled  should  him- 
self make  the  affidavit  (n). 

The  affidavits  must  specifically  aver  the  performance  of  Performance 
every  act  necessary  as  a  condition  precedent  to  entitle  the  precedent, 
party  under  the  award,  and  readiness  and  willingness  to  per- 
form every  concurrent  act.  Hence,  where  an  award  directed 
that  either  party  who  paid  the  whole  of  a  certain  sum  might 
recover  back  a  moiety  from  his  opponent,  it  was  held  not 
enough  to  swear  that  the  latter  had  had  notice  of  the  pay- 
ment of  the  whole  sum  by  the  party  seeking  the  attachment, 
and  an  attachment  was  refused  as  to  that  portion  of  the 
money  demanded,  for  want  of  a  positive  affidavit  that  it  had 
in  fact  been  paid  (0). 

Where  the  award  directed  A.  to  pay  the  arbitrator's  costs,  Presumption 
and  B.  to  repay  him,  though  the  costs  were  taxed  by  the  Of  costTof161 
master,  the  Court  of  Queen's  Bench  would  not  attach  B.  for  award- 
non-payment  of  them,  it  not  being  sworn  by  A.  that  he  had 
paid  them  (p) ;  but  it  seems  that  the  Court  of  Common  Pleas 
would  presume  the  payment  to  have  been  made  on  the  credit 
of  their  allowance  by  the  master  (q). 

Where  a  true  copy  of  the  award  had  been  served  on  the  Misnomer  in 
defendant,  and  the  original  duly  shown  him,  a  misnomer  of  the  affidavit- 
the  umpire's  name  in  the  affidavit  of  service  was  held  imma- 
terial (r). 

Though  the  original  award  is  usually  produced  and  sworn  Affidavit  of 

award  lost. 

(?»)  Laugher  v.  Laugher,  1  C.  &  Bail.  Co.,  19  L.  J.  Q.  B.  417. 

J.  398,  S.  C.  1  Dowl.  284.  (p)  Butler  v.  Masters,  13  Q.  B. 

(»)  R.  r.  Paget,  9  Dowl.  946.  341. 

(o)  Smith  and  Beeves,  In  re,  5  (q}  Smith  v.  Troup,  7  C.  B.  7.">7. 

Dowl.  513.     See  Lindsay  v.  The  (r)  Smith  and  Beeves,  In  re,  5 

Direct  London   and  Portsmouth  Dowl.  513. 
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to,  yet  if  it  loe  lost,  on  an  affidavit  stating  that  fact,  a  motion 
for  an  attachment  may  be  made  on  a  copy  (s) . 

The  statement  verified  by  the  affirmation  of  a  Quaker  or 
Moravian,  is  as  valid  a  ground  of  motion  as  the  affidavit  of 
another  person  (t}.  Even  before  the  recent  statutes,  where  an 
affirmation  was  admissible  only  in  civil  cases,  an  attachment 
for  non-performance  of  an  award,  though  criminal  in  form 
being  a  civil  process  in  substance,  might  be  obtained  on  the 
affirmation  of  a  Quaker  (11). 


Motion  or 
summons : 
Arbitration 
Act,  1889. 


Chancery 
Division. 


No  motion  on 
last  day  of 
term. 


ii.  The  motion  for  an  attachment.^ — Till  modern  times, 
every  application  for  an  attachment  to  enforce  an  award  had 
to  be  made  in  open  court.  But  now  it  has  been  held  by  the 
Queen's  Bench  Division  (Day,  J.,  dissentiente)  that  an  appli- 
cation for  an  attachment  may  be  made  by  a  motion  in  court 
or  by  summons  to  a  judge  at  chambers  (x) ;  but  the  summons 
cannot  be  heard  by  a  registrar  in  the  Probate  Division,  nor 
by  a  master  in  the  Queen's  Bench  Division  (Order  LIV. 
r.  12  (1883)) ;  nor  does  Order  LIV.  r.  12  (a)  (1889),  enabling 
a  master  to  exercise  all  the  powers  conferred  upon  the  court 
or  a  judge  by  the  Arbitration  Act,  1889,  seem  to  empower 
him  to  grant  an  attachment. 

In  the  Chancery  Division,  per  Cotton,  L.J.,  the  motion 
ought  to  be  made  by  motion  in  open  court  (y),  but  if  a  sum- 
mons be  taken  out,  the  order,  per  North,  J.,  must  be  made 
by  a  judge,  not  by  the  chief  clerk,  though  the  latter,  it  is 
said,  has  power  to  refuse  it  or  to  refer  it  to  the  court.  The 
judge  in  chambers  will,  if  desirable,  himself  adjourn  the 
application  to  open  court  (z). 

In  the  case  of  attachment  for  awards,  it  would  seem  to  be 
advisable  that  there  should  be  a  motion  in  open  court. 

An  attachment  could  not  be  moved  for  on  the  last  day  of 


(s)  RoKnson  v.  Davis,  1  Stra. 
526. 

(<)  9G.  IV.c.  32;  7&8W.  IV. 
c.  84 ;  1  &  2  Yict.  c.  77. 

(M)  Powell  v.  Ward,  cited  in  R. 
v.  Bell,  Andr.  200;  Taylor  v. 
Scott,  cited  in  Atcheson  v,  Everitt, 
Cowp.  394 ;  Gellibrand,  In  re,  1 


D.  &  R.  121  ;  2  Tidd,  Pract.  838, 
9th  ed. 

(&)  Salm  Kyrburg  v.  Posnanski, 
13  Q.  B.  D.  218. 

(y]  Davis  v.  Galmoye,  39  Ch.  D. 
322. 

(z)  Davis  v.  Galmoye,  40  Ch.  D. 
355. 
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the  term,  nor  could  cause  be  shown  against  the  rule  nisi  for  PAET  nl- 

:  OH.  vi.  s.  3. 
it  on  that  day  (a). 


An  attachment  may  issue  against  one  alone  of  several  de- 
fendants (b). 

If  an  award  directs  costs  to  be  paid  in  equal  proportions  by  Separate 
three  different  persons,  there  must  be  separate  attachments  a 
against  each  (c). 

The  rule  nisi  which  used  to  be  granted  was  drawn  up  on  On  reading, 
reading  the  rule  embodying  the  submission,  the  award,  the  Jra^n  Up 
affidavit  of  the  execution  of  the  award,  and  the  other  affidavits 
stating  the  facts  necessary  to  bring  the  party  into  contempt. 
Though  a  rule  to  set  aside  an  award  would  have  been  drawn 
up  on  reading  a  verified  copy  of  the  award,  or  an  affidavit 
verifying   the   award  (d),  according   to  the  practice  in  the 
Queen's  Bench,  it  was  necessary,  when  the  intention  was  to 
enforce  the  award,  to  draw  up  the  rule  nisi  on  the  original 
award. 

When  the  award  is  handed  in  to  the  officer  of  the  court  to  Drawing  up 
draw  up  the  rule  for  the  attachment,  it  is  competent  for  him  stampedUn 
to  object  to  the  want  of  a  stamp  on  the  award,  and  the  court  award, 
will  sanction  his  refusal  to  draw  up  the  rule  (c). 

The  rule  for  the  attachment  used  not  to  be  absolute  in  Rule  nisi  only 
the  first  instance,  only  a  rule  to  show  cause  (/).     Though,    ' 
according  to  the  practice  of  the  courts,  when  a  rule  of  court 
directed  the  payment  of  costs  and  nothing  else,  and  they  were 
not  paid,  a  rule  absolute  for  an  attachment  would  be  granted 
in  the  first  instance,  yet  when  under  an  award  nothing  but 
costs  were  claimed,  the  court  would  still  only  grant  a  rule 
nisi  (y}. 

The  rule  nisi  for  an  attachment  had  in  general  to  be  served  Personal  set- 
personally.     On  one  occasion  the  court  refused  to  engraft  ^jjjj 
on  the  rule  nisi,  that  service  of  the  rule  at  the  dwelling- 
house  should  be  deemed  good  service,  upon  an  affidavit  that  the 

(«.)  Watkinsv.Phillpots,  M'Lel.  (e]  Hill  v.  Slocombe,  9  Dowl. 

&Y.  393;  Anon.  3  Smith,   118;  339. 

Kerr  v.   Jeston,   1   Dowl.  N.  S.  (/)  Gifford  v.   Gifford,  Forr. 

340.  80;   Rex  v.  ,   2   Chitt.   57; 

(?))  Richmond  v.  Parkinson,   3  ('hanliT  r.   I  •  river,  12  Mod.  317. 

Dowl.  703.  Seo    Darby  shire    v.    Cannon,     1 

(c)  Gulliver  v,  Summerfield,  5  Mod.  21. 

Dowl.  401.  (0)  Daniell  v.  Beadle,  1  M.  &  G. 

(d)  See  P.  III.  ch.  9,  s.  5,  d.  1.       9(50,  S.  C.  Daniels  v.  Wealds,  Dowl. 

44.    Scmble,  misreported. 
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defendants  were  shy  and  difficult  to  be  met  with,  and  that 
the  deponent  had  to  try  for  two  months  before  he  could  serve 
the  defendants  with  the  award  (h}.  However,  on  a  very 
strong  case  being  made  out  that  the  party  kept  out  of  the 
way  to  avoid  being  served,  the  court  would  sometimes  dispense 
with  personal  service  (i) . 

Order  XLIV.  r.  2,  1883,  E.  S.  0.,  provides  that  "  no  writ 
of  attachment  shall  be  issued  without  the  leave  of  the  court  or 
judge,  to  be  applied  for  on  notice  to  the  party  against  whom 
the  attachment  is  to  be  issued." 

And  by  E.  S.  C.  Order  LII.  r.  2  (1883),  no  motion  or  appli- 
cation for  a  rule  nisi,  or  order  to  show  cause,  shall  hereafter  be 
made  to  enforce  an  award  or  for  attachment.  And  by 
Order  LII.  r.  4  (1883),  every  notice  of  motion  to  enforce  an 
award,  or  for  attachment,  shall  state  in  general  terms  the 
grounds  of  the  application ;  and,  where  any  such  motion  is 
founded  on  evidence  by  affidavit,  a  copy  of  any  affidavit 
intended  to  be  used  shall  be  served  with  the  notice  of  motion. 
If  not  so  served  it  is  irregular,  and  the  court  may  refuse  the 
attachment,  or,  if  it  has  been  granted,  may  set  it  aside.  But 
the  court  if  it  pleases  may  condone  the  irregularity  (k). 

A  notice  of  motion  must  be  given  in  every  case  (/). 

Under  the  Eules  of  Court,  Order  XLIV.  r.  2,  notice  of 
motion  for  an  attachment  for  disobeying  an  order  of  the 
Chancery  Division  for  payment  of  money  need  not  be  served 
personally  ;  it  is  sufficient  if  it  is  served  on  the  solicitor  (m) . 

If  the  party  appeared  to  the  rule  nisi  for  an  attachment,  he 
waived  the  necessity  of  personal  service  of  that  rule,  even  if, 
when  he  appeared  to  show  cause,  he  took  the  objection  that 
there  had  been  no  personal  service  of  that  rule  («).  So,  also, 
if  he  consented  to  its  enlargement,  he  could  not  afterwards 
rely  on  the  want  of  such  service  (o),  since  the  service  of  the 


(h)  Garland  v.  Goulden,  2  Y.  & 
J.  89. 

(i)  Barwick,  In  re,  3  Dowl. 
703 ;  Fennell,  In  re,  3  Dowl. 
703,  note. 

(A)  Petty  v.  Daniel,  34  Ch.  D. 
172;  Hainpden  v.  Wallis,  26  Ch. 
D.  746 ;  Wyggeston  Hospital,  In 
re,  33  W.  E.  551. 

(1)  Eynde  v.  Gould,  51  L.  J. 
Q.  B.  D.  425.  See  Jupp  v.  Cooper, 
5  C.  P.  D.  26,  where  there  was  an 


order  nisi ;  Baigent  v.  Baigent,  1 
P.  D.  421. 

(m)  Browning  v.  Sabine,  5  Ch. 
D.  511;  Eichards  v.  Kitchen,  25 
W.  E.  602 ;  Morris  v.  Fowler,  59 
L.  T.  407 ;  Joy  v.  Hadley,  22  Ch. 
D.  571. 

(«)  Levi  v.  Duncom.be,  1  C.  M. 
&  E.  737. 

(o)  Cartwright  v.  Blackworth, 
1  Dowl.  489. 
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rule  nisi  was  merely  to  bring  the  party  into  court  to  explain     PAET  HI. 
his  disobedience  for  the  contempt  already  incurred  in  disobey-  —  '  —  '  '   '  . 
ing  the  rule  embodying  the  submission. 

in.    What  may  be  shoicnfor  cause  against  the  motion.']  —  Any  Showing  as 
deficiency  or  irregularity  in  the  demand,  or  any  wanfc  of  ferity  in"68 
proper  personal  service  of  the  rule,  or  award,  or  other  neces-  demand  or 
sary  documents,  as  directed  in  a  previous  section,  may  be 
shown  to  the  court  as  a  ground  of  resisting  the  motion  (p). 

Any  material  defect  in  the  affidavits  on  which  the  motion  Defect  in  the 
is  made  may  also  be  relied  on. 

In  some  cases  reliance  may  be  made  on  the  framing  of  the  No  contempt 
award,  which,  as  we  have  before  seen,  may  be  such  as  not  to  £ward?  C 
warrant  an  attachment,  though  a  good  ground  of  action,  or 
for  a  rule  to  pay  ;  as  where  there  is  no  direction  in  the  award 
to  pay  the  amount  found  due  (q)  . 

Objections  to  the  validity  of  the  award  apparent  on  its  face  Defect*  on 
may  be  taken  advantage  of  in  answer  to  the  motion  for  an  * 

attachment  (/•),  even  although  the  time  limited  for  moving 
to  set  aside  the  award  has  expired,  for  the  party  sought  to  be 
charged  would  be  without  remedy  if  the  attachment  were 
granted  notwithstanding  the  illegality  of  the  award  ;  whereas, 
if  the  other  party  were  left  to  his  remedy  by  action  on  the 
award,  it  would  be  competent  to  the  defendant  to  take  advan- 
tage of  the  defects  apparent  on  its  face  («). 

The  court,  it  is  laid  down  in  many  cases,  will  not  allow  Not 
any  extrinsic  objections  to  be  alleged  (/).     The  partiality  or  a 


misconduct  of  the  arbitrator  (li)  ,  his  omission  to  decide  on  matter 
some  of  the  matters  referred,  though  good  grounds  for  a 
motion  to  set  aside  the  award,  could  not  be  alleged  in  bar  of 
an  attachment.     Reference   cannot   even    be    made  to  the 
pleadings  in  the  causa  referred,  even  though  brought  before 


(p)  Ante,  p.  595.  2  Burr.  701 ;  Holland  r.  Brooks, 

(?)  Seaward  v.  Howey,  7  Dowl.  0  T.  R.  161. 

318;  ante,  p.  592.  (<)  Butler  r.  Masters,  13  Q.  B. 

(r)  Randall  v.  Randall,  7  East,  341 ;  Macarthur  r.  Campbell,  2  A. 

80.  &  E.  52 ;  Paull  v.  Paull,  2  C.  &  M. 

(«)  redley  v.  Goddard,  7  T.  R.  235. 

73  ;  Macarthur  v.  Campbell,  2  A.  («)  Brazier  v.  Bryant,  10  Moore, 

&  E.  52  ;  Dubois  v.   Modlycott,  587  ;  Anon.  Andr.  299 ;   Mauley 

Barnes,  55;  Stephenson  v.  Brown-  v.  Bray,  11  Jur.  5U1. 
ing,  Barnes,  5t> ;  Lucas  r.  Wilson, 

R.  11  R 
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the  court  by  an  affidavit  identifying  them,  so  as  to  show  the 
-  award  defective  on  its  face  (#). 

On  one  occasion  the  courts  refused  to  allow  a  party  to 
prove  that  the  award  was  made  beyond  the  limited  period, 
or  that  the  submission  had  been  revoked  (y) ;  in  two  subse- 
quent instances,  however,  proof  that  the  award  was  a  nullity 
by  reason  of  a  revocation  of  the  arbitrator's  authority  was 
held  admissible  and  conclusive  against  the  right  to  an 
attachment  (z) . 

The  refusal  of  the  courts  in  other  instances  to  set  aside 
awards  merely  because  the  arbitrator's  authority  had  been 
revoked,  proceeding  on  the  ground  that  the  award  is  a  nullity 
and  cannot  be  enforced,  and  that  therefore  the  interference 
of  the  court  is  unnecessary,  shows  clearly  their  opinion,  that 
the  revocation  would  be  a  good  answer  to  an  application  for 
an  attachment,  for  where  the  party  has  any  means  of  putting 
a  bad  award  into  execution,  they  show  no  hesitation  in  setting 
it  aside  («). 

The  above-mentioned  cases  were  commented  on  and  affirmed 
in  principle  in  a  later  case  where  the  court  allowed  a  defen- 
dant, sought  to  be  attached  for  not  obeying  the  award  of  an 
umpire,  to  show  for  cause,  that  the  appointment  of  the 
umpire  had  been  signed  by  the  arbitrators  apart  from  each 
other,  and  that  consequently  the  award  was  probably  a 
nullity  (4). 

Defects  apparent  on  the  face  of  the  award,  though  not 
sufficiently  clear  to  induce  the  courts  to  set  it  aside,  may 
often  be  urged  successfully  in  answer  to  a  motion  for  an 
attachment  for  non-performance,  since,  if  the  award  be  of 
doubtful  validity,  the  court  will  neither  set  it  aside  nor  grant 
an  attachment  (c). 

If  the  party  sought  to  be  attached  fall  under  the  class  of 


(cc)  Davies  v.  Pratt,  25  L.  J.  C. 
P.  71,  S.  0.  16  0.  B.  586 ;  Eowe  v. 
Sawyer,  7  Dowl.  69 1 .  See  Wright 
v.  Graham,  3  Ex.  131. 

(y}  Holland  v.  Brooks,  6  T.  E. 
161. 

(2)  Milne  v.  Gratrix,  7  East, 
601 ;  King  v.  Joseph,  5  Taunt. 
452.  See  Kerr  v.  Jeston,  1  Dowl. 
N.  S.  340. 


(a)  Doe  d.  Turnbull  v.  Brown, 
5  B.  &  C.  384 ;  Hobbs  v.  Ferrars, 
8  Dowl.  779;  Worrall  v.  Deane,  2 
Dowl.  263. 

(b)  Lord  v.  Lord,  26  L.  J.  Q.  B. 
34,  S.  C.  5  E.  &  B.  404. 

(c)  Hutchins  v.  Hutchins,  Andr. 
297.     See  Wrightson  v.  Bywater, 
3  M.  &  W.  199;  Lord  v.  Lord,  26 
L.  J.  Q.  B.  34,  S.  0.  5  E.  &  B. 
404. 
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persons  above  enumerated,  against  whom  an  attachment  can-     PAET  ni. 
not  be  issued,  he  may  prove  the  fact  by  affidavits,  and .  the  - 


rule  will  be  dismissed  (d). 

He  may  prove,  in  answer  to  the  application,  that  he  has  Award  per- 
f ully  performed  all  the  directions  in  the  award  (c) ,  or  at  least  ag  pOSSibie. 
all  that  are  in  their  nature  possible  (/),  or  all  that  can  be 
complied  with  without  subjecting  himself  to  an  action  for 
interfering  with  the  rights  of  others  existing  previous  to  the 
submission  (y). 

If,  however,  the  inability  to  perform  the  award,  or  the 
liability  to  an  action  for  non-performance,  accrue  from  the 
party's  own  conduct  subsequent  to  the  submission,  such 
inability  or  liability  will  be  no  excuse :  as,  for  instance,  if 
pending  the  reference  he  sell  the  property  in  dispute,  and 
thus  cannot  deliver  it  up  pursuant  to  the  award  (/*) .  A  party  When  bank- 
ordered  to  deliver  up  certain  goods  cannot  discharge  himself  answer  *" 
from  an  attachment  by  showing  that,  subsequent  to  the  sub- 
mission, but  before  the  award,  he  had  become  a  bankrupt, 
but  had  not  obtained  his  certificate,  and  that  the  property 
directed  to  be  given  up  had  been  taken  possession  of  by  the 
messenger  of  the  Court  of  Bankruptcy  (?).  In  one  instance, 
however,  it  is  said  that  where  the  defendant  was  a  bankrupt 
and  incapable  of  paying  the  sum  awarded,  the  court  refused  to 
grant  an  attachment  against  him  for  non-payment  of  it  (/) . 

Unless  the  certificate  bar  the  claim  under  the  award,  bank- 
ruptcy is  in  no  case  a  defence.  But  where  the  party  ordered 
by  the  award  to  pay  a  sum  of  money  or  costs  is  discharged  by 
his  certificate  from  liability,  no  attachment  can  issue  (£). 

The  following  case,  inserted  here  as  connected  with  the 
effect  of  bankruptcy,  must  not  be  relied  upon  as  law  without 
reference  to  later  decisions  on  the  subject.  A  defendant 
against  whom  in  an  action  for  damages  for  a  tort  a  verdict  was 

(<T)  See  anto,  p.  590.  (/<)  Tyler  v.  Campbell,  5  Bing. 

(e)   See    P.    III.    ch.    2,    s.    1,  N.  C.  192. 

p.  530 ;  Russell  v.  Yorko,  4  Scott,  (/)  Ilomsworth  v.  Brian,  1  C.  B. 

422.  131. 

(/)  Hanson  v.  Boothman,   13  (j)  Anon.  K.  15.,  1  Crump.  3rd 

East,  21.  ed.  265,  cited  2  Tidd.  Tract.  835, 

(</)  Doddingtpn  v.  Bailward,  7  9th  cd. 

Dowl.  640  ;  Smith  and  Reeves,  In  (A-)  Baker's  case,  2  Slra.   11,~>J; 

re,  5  Dowl.  513.     See,  however,  B.  v.  Davis  !>  Ka>t,  :;is.     Bee  1'. 

Butler  v.  Masters,  13  Q.  B.  341.  III.  ch.  1,  d.  7,  p.  526,  effect  of 

award  on  bankrupt. 

R  R2 
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ATTACHMENT  ON  THE  AWARD. 


PAET  III. 
en.  vi.  s.  3. 


Inability  to 
pay  no 
answer. 

Matter  not 
brought  for- 
ward no 
defence. 


Set-off  by 
matter  subse- 
quent. 


Foreign 
attachment 
no  answer. 


taken  subject  to  a  reference,  became  bankrupt  before  the 
-  award  was  made.  The  plaintiff,  pursuant  to  the  award  in 
his  favour,  entered  up  judgment  for  the  amount  of  the 
damages  and  costs  as  of  a  term  preceding  the  bankruptcy. 
The  court  held  that  the  plaintiff's  claim  both  for  damages 
and  costs  was  barred  by  the  certificate  on  the  ground  that 
they  might  have  been  proved  under  the  commission  (/) . 

Where  the  arbitrator  ordered  the  plaintiff  to  pay  the 
defendant  a  certain  sum  and  the  costs  of  the  reference  (the 
event  of  the  award  entitling  the  defendant  to  the  costs  of  the 
cause),  and  the  plaintiff  became  bankrupt  between  the  date 
of  the  reference  and  the  making  the  award,  and  the  costs 
were  afterwards  taxed,  and  judgment  of  nonsuit  signed,  it 
was  held  that  the  claim  to  the  costs  was  not  barred  by  the 
certificate,  but  might  be  enforced  by  the  attachment  (HI)  . 

Mere  inability  from  want  of  means  to  pay  a  sum  awarded 
cannot  be  urged  in  excuse  (n) . 

A.  cross  demand,  which  might  have  been  brought  before 
the  arbitrator  as  one  of  the  matters  in  difference,  but  which 
•was  not  so  brought,  cannot  be  set  up  as  a  defence  or  used  to 
reduce  the  amount  awarded  (0). 

If,  after  an  award  directing  payment  of  money  to  the 
plaintiff,  matter  arises  which  gives  the  defendant  a  counter- 
claim by  way  of  set-off  for  an  equal  amount,  the  court  will 
not  grant  an  attachment  to  the  plaintiff  to  enforce  payment 
to  him  of  the  amount  awarded  (p) . 

It  was  held  no  answer  to  an  attachment  for  not  paying  a 
sum  of  money  awarded  that  the  money  awarded  had  been 
attached  in  the  hands  of  the  party  ordered  to  pay  by  process 
of  foreign  attachment  out  of  the  Mayor's  Court  of  the  City  of 
London,  at  the  suit  of  a  creditor  of  the  successful  party. 
Even  where  it  had  been  paid  over  to  the  creditor  under  such 
foreign  attachment,  it  was  decided  that  payment  must  never- 
theless be  made  to  the  party  entitled  under  the  award  (q),  on 


(1}  Beeston  v.  White,  7  Price, 
209.  See,  however,  Ex  parte 
Charles,  14  East,  197. 

(m)  Haswell  v.  Thorogood,  7  B. 
&  C.  705 ;  Jacobs  v.  Phillips,  1  C. 
M.  &  E.  195. 

(n)  Bac.  Ab.  Arb.  E.  4. 

(o)  Smith  v.  Johnson,  15  East, 


213. 

(p)  Lambe  v.  Jones,  9  C.  B. 
N.  S.  478 ;  Eees  v.  Eees,  25  L.  J. 
Q.  B.  352;  Swayne  v.  White,  31 
L.  J.  Q.  B.  260. 

(q)  Coppell  v.  Smith,  4  T.  E. 
312 ;  Grant  v.  Hawding,  4  T.  E. 
313,  note. 
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the  ground  that  the  award  of  the  arbitrator,  which  was  made     rA*T  m- 
under  an  order  of  Nisi  Prius,  was  as  much  to  be  obeyed  as  - 


the  judgment  of  the  court,  which  could  not  be  defeated  by 
any  intermediate  step  of  that  kind,  and  that  payment  in  pur- 
suance of  the  award  under  the  attachment  for  contempt 
would  be  an  answer  to  any  proceedings  in  the  Mayor's 
Court  (r). 

These  cases  proceeded  on  the  principle  that  an  attachment  Cases  on  rules 
by  the  custom  of  London  did  not  extend  to  affect  sums  while  awarde^°ney 
being  dealt  with  by  the  superior  courts.     When  the  arbitra-  applicable, 
tion  was  not  in  court,  payment  under  the  foreign  attachment 
was  a  good  answer  to  an  action  of  debt  on  the  award  (s). 

The  cases  in  the  following  chapter  should  be  referred  to 
on  this  head,  for  whatever  is  an  answer  to  an  application  for  a 
rule  to  pay  money  awarded  would  also  bar  an  attachment  (t). 

iv.  Granting  or  refusing  the  motion.'] — Cross  motions  for  an  Cross  motion, 
attachment,  and  for  setting  aside  the  award,  are  often  heard 
together  (u). 

The  rule  would  sometimes  be  moulded  to  suit  the  facts.  Moulding  the 
Thus,  when  the   applicant   failed  as  to   one   sum  for  not  r" 
showing  the  fulfilment  of  a  condition  precedent  to  his  right 
to  demand  it,  the  court  allowed  the  attachment  to  issue  in 
respect  of  other  sums  not  open  to  the  same  objection  (#). 

If  the  rule  was  discharged  on  a  preliminary  point,  as  on  a  Rule  when 
technical  objection  to  the  affidavits,  it  would,  it  seems,  be  dis- 
charged  without  costs,  but  the  party  taking  the  objection 
would  be  allowed,  without  waiving  his  advantage,  to  go  into 
the  merits,  so  as,  if  successful  on  them,  to  have  the  rule 
discharged  with  costs  (?/). 

If  the  party  did  not  appear  to  show  cause  against  the  rule  Making  rulo 
nisi,  the  rule  might  have  been  made  absolute  on  an  affidavit 
of  personal  service  of  the  rule  nisi  (2). 


(r)  Caila  v.  Elgood,  2  D.  &  E.  388.    Soe  Creswick  v.  Harrison, 

193.  20  L.  J.  C.  P.  56. 

(a)  Ingrain  v.  Bernard,  1  Lord.  (.»•)  The  Earl   of   Cai<liir:ui    r. 

Kaym.  636;  Dresser  t'.  Johns,  28  Henderson,  22  L.  J.  Q.  B.  N:;. 

L.  J.  C.  P.  281.  (y)  Chamberlain,  In  re,  8  Dowl. 

(t)  See  P.  III.  ch.  7,  s.  2,  d.  1.  686. 

(M)  R.  v .  Bingharn,  2  Tyrw.  46,  (z)  Houghton  and  Fallowes,  In, 

note,  p.  47  ;  2  Tidd.  Pr.  845,  9th  ro,  '2  M.  &  P.  I.'.-'. 
ed, ;  Lodge  v.   Porthouse,  Lofft. 
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ATTACHMENT  ON  THE  AWARD. 


PART  III. 

CH.  VI.  8.  3. 

Making  rule 
absolute,  on 
terms. 


Drawing-  up 
rule,  pro- 
ducing 
original 
award. 


When  there  was  any  fair  ground  for  giving  indulgence  to 
a  party  in  contempt,  though  it  be  not  sufficient  to  induce  the 
court  to  refuse  or  set  aside  the  attachment,  the  court  would 
joften  direct  it  to  be  stayed  for  a  certain  period  in  the  office, 
or  would  impose  such  terms  as  seem  equitable  (a). 

In  order  to  the  drawing  up  the  rule  absolute,  the  original 
award  must  have  been  produced  and  deposited  with  the 
master.  A  copy  was  insufficient.  The  award  was  not  to  be 
filed  in  court,  but  was  to  be  returned  after  the  rule  had  been 
complied  with.  If  a  party  had  a  lien  on  the  award,  but  was 
willing  to  allow  the  award  to  be  enforced,  provided  he  did 
not  lose  his  lien,  the  master  would  receive  the  award  from 
him  and  return  it  to  him  &. 


The  attach- 
ment. 


Arresting  the 
party. 


Attachment 
on  award  civil 
process. 


Setting  aside 
attachment. 


v.  Proceedings  on  the  attachment.^ — When  the  rule  for  an 
attachment  is  made  absolute,  the  rule  must  be  drawn  up  by 
the  master,  after  which  the  solicitor  must  make  out  the 
attachment  on  parchment,  and  get  it  signed  at  the  master's 
office,  and  sealed  according  to  the  practice  of  the  court. 

Costs  are  in  the  discretion  of  the  court,  and  should  be 
asked  for  when  the  writ  is  applied  for  (c). 

The  attachment  is  to  be  taken  to  the  sheriff's  office,  and  a 
warrant  obtained  on  it.  On  this  warrant  the  sheriff's  officer 
will  arrest  the  party  (d).  At  one  time,  when  it  was  considered 
that  all  attachments  were  criminal  process,  it  was  held  that 
the  arrest  might  be  made  on  a  Sunday ;  but  that  is  not  law 
now,  since  it  has  long  been  settled  that  an  attachment  for 
non-performance  of  an  award  is  only  in  the  nature  of  a  civil 
execution  (e). 

If  an  attachment  have  been  irregularly  obtained,  it  will  be 
set  aside ;  but  when  an  attachment  has  been  granted  on  the 
usual  affidavit  of  service,  the  court  will  not  set  it  aside  on  the 
mere  affidavit  of  the  party  that  he  has  never  been  served,  un- 


(«)  Caila  v.  Elgood,  2  D.  &  E. 
193  ;  Smith  and  Beeves,  In  re,  5 
Dowl.  513 ;  Tyler  v .  Campbell,  5 
Bing.  N.  C.  192;  Palmer's  case, 
12  Mod.  234.  See  P.  in.  ch.  6, 
s.  1,  d.  5,  p.  594. 

(6)  Davis  v.  Potter,  21  L.  J.  Q. 
B.  134. 


(c)  DaUas  v.  Glyn,  46  L.  J.  N. 
S.  Chanc.  51 ;  Abud  v.  Riches,  2 
Ch.  D.  528. 

(d)  2  Arch.  Pract.  952,  14th  ed. 
See  also  the  Crown  Office  Eules, 
1886,  rr.  261—276,  affecting  the 
practice  on  the  Crown  side  of  the 
Court  of  Queen's  Bench. 

(e)  E.  v.  Myers,  1  T.  E.  265. 
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less  he  can  show  some  mistake  in  the  service,  as  that  another     PAET  m- 
,        ,                     ,    „       ,  .           .                              .             ,,        CH.  vi.  s.  3. 
person  has  been  served  ior  him ;  since,  as  process  is  usually . 

served  without  a  witness,  it  would  lead  to  great  inconvenience 
if  a  different  rule  should  prevail  (/) . 

.  By  Order  XLIY.  r.  1,  1883,  E.  S.  0.,  "A  writ  of  attach- 
ment  shall  have  the  same  effect  as  a  writ  of   attachment  ment. 
issued  out  of  the  Chancery  Division  has  heretofore  had." 
Though  the  common  law  practice  may,  therefore,  be  varied, 
the  cases  on  the  old  practice  may  still  be  useful. 

Where  a  party  was  arrested  under  an  attachment  for  con-  Tendering 
tempt  of  court  in  not  paying  money,  he  was  not  entitled  to  be  sheriff's*0 
discharged  on  tendering  the  amount  to  the  officer  (</).  officer. 

As  an  attachment  for  non-performance  of  an  award  is  in  Party  not 
the  nature  of  a  civil  execution,  it  is  laid  down  in  an  old  edition 
of  a  book  of  practice  that  interrogatories  are  never  filed,  but  performance, 
that  the  party  is  detained  in  custody,  until  he  pay  the  money 
ordered,  or  otherwise  perform  the  award  (A). 

When  the  contempt  was  only  non-payment  of  money 
awarded,  probably  the  doctrine  above  laid  down  might  have 
been  good.  But  it  certainly  did  not  hold  as  a  general  rule 
in  all  cases,  or  in  all  the  courts. 

In  some  cases  in  the  Queen's  Bench,  the  usual  course  pur-  Examined  on 
sued  in  the  case  of  attachments  of  a  criminal  character  was  torieT^*" 
adopted,  and  interrogatories  were  filed,  and  the  master  of  the 
Crown  Office  had  to  report  whether  the  party  was  in  contempt 
or  not.     His  report  that  the  party  was  guilty  of  a  contempt  Reported  in 
was  conclusive,  and,  though  affidavits  in  mitigation  were  j^^*  '   J 
admissible,  none  would  be  received  in  denial  of  the  contempt. 
The  court  then  sometimes  imposed  a  fine,  and  committed  the 
party  until  it  were  paid  (i). 

If  the  master  reported  that  no  contempt  had  been  com-  Reported  not 
mitted,  the  party  was  discharged.  An  award  ordered  the 
defendant  to  sign  a  written  authority  to  certain  auctioneers 
to  sell  an  estate  in  which  he  was  interested.  On  his  refusal, 
an  attachment  issued  against  him  out  of  the  King's  Bench, 
and  he  put  in  bail  to  answer  to  interrogatories  before  the 
master.  In  answer  to"  the  interrogatories,  the  defendant  set 

(/)  Ilopleyv.  Granger,  1  B.  &  .  (A)  2  Archb.  Pract.  p.  1273, 

P.  N.  K.  256.  7th  ed. ;  see  also  p.  1394,  13th  ed. 

to)  Pitt  v.  Coombs,  3  N.  &  M.  (0  Coulson  v.  Graham,  2  Chitt. 

212.  57. 
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PART  III. 

CH.  VI.  S.   3. 


Discharged 
on  bail  to  ap- 
pear and  be 
examined. 


Practice  in 

Common 

Pleas. 


Continuing 
disobedience 
not  purged  by 
imprisonment 
for  a  term. 


Discharging 
bankrupt. 


out  a  clause  in  the  award,  on  which  he  contended  that  he 
was  not  bound  to  execute  the  authority  to  sell  until  it  ap- 
peared that  certain  parties  could  make  a  good  title  to  the 
estate,  which  had  not  been  done.  Upon  this  the  master 
reported  him  not  to  be  in  contempt,  and  the  attachment  was 
discharged  (A-) . 

When  a  party  in  custody  for  not  performing  an  award, 
directing  her  to  convey  an  estate,  had  ruled  the  prosecutor 
to  file  interrogatories,  and  they  had  been  filed,  but  she  had 
not  been  ruled  to  appear  before  the  examiner  according  to 
the  usual  practice  in  attachments,  the  court  discharged  her 
on  bail,  to  appear  before  the  examiner  when  the  prosecutor 
chose  to  call  her,  although  the  objection  was  taken  that  she 
was  in  custody  on  what  was  treated  as  a  civil  process,  and 
that  the  court  had  no  power  to  interfere  (/). 

In  the  Common  Pleas  an  attachment  was  granted  against 
a  party  then  bankrupt,  who,  by  an  award  made  before  the 
fiat,  was  ordered  to  pay  a  sum  of  money,  and  to  deliver  some 
wine  warrants,  and  wine  in  bottles,  to  his  opponent,  but  had 
not  done  so.  Wilde,  C. J.,  in  passing  sentence,  said,  "  The 
non-performance  of  the  award  is  not  a  single  act  of  contempt 
which  will  be  purged  by  a  definite  period  of  imprisonment ; 
but  the  prisoner  may,  at  the  expiration  of  the  term  for  which 
the  court  upon  this  occasion  sentences  him,  if  the  award  shall 
then  remain  unperformed,  be  again  brought  up  to  answer  for 
his  continuing  contempt.  Nor  will  he  thereby,  as  I  conceive, 
be  relieved  from  an  action  on  the  award.  It  is  evident  from 
the  statements  contained  in  the  several  affidavits,  that  the 
prisoner  can,  if  he  pleases,  perform  the  award,  and  his  not 
doing  so  is  a  wilful  and  pertinacious  contempt  of  the  autho- 
rity of  the  court"  (•;»). 

Where,  after  being  taken  into  custody  on  an  attachment 
for  not  performing  an  award  to  pay  a  sum  of  money,  the 
prisoner  became  bankrupt,  and  obtained  his  certificate,  it  was 
decided  in  an  old  case  that  he  was  entitled  to  be  discharged 
out  of  custody  (n). 

A  bankrupt  defendant,  who,  after  obtaining  his  certificate, 


(&)  Wood  v.  Griffith,  1  Wils.  C. 
C.  34,  S.  C.  1  Swanst.  43. 

(1}  Doe  d.  Clarke  v.  Stillwell,  2 
Dowl.  N.  S.  18. 


(m)  E.  v.  Hems-worth,  3  0.  B. 
745. 

(n)  Baker's  case,  2  Stra.  1152. 
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was  arrested  on  an  attachment  for  not  performing  an  award,     PABT  III. 
applied  for  his  discharge  under  the  following  circumstances. 


The  award,  made  on  the  30th  of  April,  ascertained  the  amount 
of  a  partnership  account,  the  subject  of  a  suit  in  Chancery, 
due  from  the  defendant,  and  ordered  him  to  pay  it  to  the 
plaintiff  on  the  30th  of  May.  On  the  14th  of  May  the  de- 
fendant became  a  bankrupt.  It  was  held  that  the  ascertained 
debt  was  provable  under  the  commission,  but  not  the  costs  in 
Chancery,  which  had  not  been  taxed  before  the  bankruptcy, 
and  that  the  certificate  was  no  discharge  as  to  the  costs,  to 
which  the  plaintiff  had  only  an  inchoate  right  before  taxation. 
The  court  ultimately  directed  that  on  payment  of  the  costs  of 
the  Chancery  suit  the  defendant  should  be  discharged  from 
the  attachment  (0). 

By  the  33  Gr.  III.  c.  5,  s.  4,  a  party  in  custody  on  an  attach-  Discharging 
ment  for  non-payment  of  money  or  costs,  pursuant  to  an  msolvent- 
award,  was  put  upon  the  same  footing  as  a  common  debtor, 
and  as  such  was  entitled  to  the  benefit  and  subjected  to  the 
provisions   of  the   Lords'  Act  (32  Gr.  II.   c.   28)  (p)t  now 
repealed. 

If  the  defendant  is  to  be  discharged  from  an  attachment  Costs  of 
on  certain  terms,  and  on  paying  the  costs  of  the  attachment,  attachment, 
the  costs  of  an  inquiry  before  the  master,  rendered  necessary 
by  the  defendant's  conduct,  in  order  to  enable  him  to  ob- 
tain his  discharge,  will  be  considered  as  costs  of  the  attach- 
ment («/). 

(o)  E.  v,  Davis,  9  East,  317.  (o)  Tyler  v.  Campbell,  5  Bing. 

( 2>)  E.  v.   Curwen,    1  Moore,      N.  C.  193. 
494. 


618 


CHAPTER  VII. 


PAET  III. 

CH.  VII. 

Contents  of 
thB  seventh 
chapter. 


ENFORCING    THE    AWAED    BY    PEOCEEDINGS    UNDER    THE 

STATUTES. 

How  advantage  may  be  taken,  in  the  case  of  awards  within 
the  cognisance  of  the  courts  of  law,  of  the  provisions  of  the 
statute  1  &  2  Yict.  c.  110,  which  gives  to  rules  of  court  for 
the  payment  of  money  the  effect  of  judgments,  and  of  the 
Arbitration  Act,  1889,  which  render  awards  by  leave  of  the 
court  or  a  judge  enforceable  as  judgments,  is  considered  in 
the  first  section  of  this  chapter. 

The  second  section  investigates  the  practice  of  obtaining 
such  rules  to  enforce  payment  of  a  sum  awarded. 


PAET  III. 
CH.  vii.  a.  1. 

No  summary 
process  to 
levy  sum 
awarded 
before  statute 
of  Victoria. 


SECTION  I. 

RULE  TO  PAY  THE  AMOUNT  AWARDED. 

In  old  times,  when  there  was  no  cause  in  court,  though 
the  submission  were  made  a  rule  of  court,  there  was  ,no 
summary  method  of  enforcing  payment  of  a  sum  of  money 
awarded  by  levying  it  out  of  the  debtor's  property.  It  is 
true  the  amount  might  have  been  recovered  by  action  on  the 
award,  and  then  execution  might  have  issued  against  his 
goods  and  lands,  but  the  process  was  slow  and  expensive : 
the  penal  process  by  attachment  was  also  open,  but  if  the 
party  were  out  of  the  jurisdiction  of  the  courts,  he  could  not 
be  attached,  or  if,  after  being  arrested,  he  chose  to  lie  in 
prison,  in  neither  case,  however  ample  the  property,  could 
satisfaction  of  the  debt  be  obtained.  Now,  however,  the 
statute  1  &  2  Yict.  c.  110,  s.  18,  which  gives  to  a  rule  of 
court  for  the  payment  of  money  the  effect  of  a  judgment, 
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affords  a  simple  and  summary  method  of  obtaining  execution     ¥J&T  HI. 
as  on  a  judgment  for  the  amount  awarded,  whenever  the.  —  -  —  ' 
submission  can  be  made  a  rule  of  court. 

That  section  provides,  "  That  all  decrees  and  orders  of  Statute  1  &  2 
courts  of  equity,  and  all  rules  of  courts  of  common  law,  and  g/is'.6'  ' 
all  orders  of  the  Lord  Chancellor  and  of  the  Court  of  Review 
in  matters  of  bankruptcy,  and  all  orders  of  the  Lord  Chan- 
cellor in  matters  of  lunacy,  whereby  any  sum  of  money,  or 
any  costs,  charges,  or  expenses,  shall  be  payable  to  any 
person,  shall  have  the  effect  of  judgments  in  the  superior 
courts  of  common  law,  and  the  persons  to  whom  any  such 
moneys  or  costs,  charges,  or  expenses,  shall  be  payable,  shall 
be  deemed  judgment  creditors  within  the  meaning  of  this 
act  ;  and  all  powers  hereby  given  to  the  judges  of  the 
superior  courts  of  common  law,  with  respect  to  matters 
depending  in  the  same  courts,  shall  and  may  be  exercised  by 
courts  of  equity  with  respect  to  matters  therein  depending, 
and  by  the  Lord  Chancellor  and  the  Court  of  Review  in 
matters  of  bankruptcy,  and  by  the  Lord  Chancellor  in  matters 
of  lunacy  ;  and  all  remedies  hereby  given  to  judgment  credi- 
tors are  in  like  manner  given  to  persons  to  whom  any  moneys 
or  costs,  charges,  or  expenses,  are  by  such  orders  or  rules 
respectively  directed  to  be  paid." 

In  one  of  the  first  cases  after  the  passing  of  the  act,  in  How  to  pro- 
which  its  provisions  were  attempted  to  be  taken  advantage  of 
to  enforce  an  award,  the  party,  after  an  award  in  his  favour, 
without  applying  to  the  court,  made  the  submission  a  rule  of 
court,  taxed  his  costs,  and  issued  a  fieri  facias  for  the  amount 
awarded  and  the  costs.  But  the  court  set  the  execution  aside 
as  not  warranted  by  the  statute,  on  the  ground  that  the  rule 
embodying  the  submission  could  not  be  considered  a  rule 
I  y  which  money  was  payable  (a}. 

And  Lord  Denman,  C.J.,  in  giving  judgment,  said,  "There  Proper  course 
is  no   difficulty  in  giving  effect  to  the  act  of  parliament  ^1™^°!°' 
as  to  awards,  if  a  proper  case  is  made  out  :  and  that  is  by  sum  awarded. 
calling   on  the   delinquent    party  to   show   cause  why  he 
should  not  pay  a  certain  sum  of  money  pursuant  to  the 
award.     If  that  rule  be  made  absolute,  an  execution  may 

(a)  Jonos  v.  Williams,  11  A.  &  E.  175. 
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Rule  granted 
by  common 
law  power  of 
the  courts. 


Statute  gives 
it  effect  of  a 
judgment. 


Discretionary 
to  grant  rule. 


Award  con- 
taining no 
direction  to 

pay- 


issue  for  the  sum  distinctly  specified  in  the  rule  so  to  be 
obtained  "  (6). 

The  principles  thus  laid  down  have  "been  sanctioned  by  all 
the  courts  (c) ;  and  it  has  grown  to  be  the  settled  practice 
when  it  is  wished  to  obtain  the  benefit  of  the  statute,  to 
apply  to  the  court  for  a  rule  calling  upon  the  party  against 
whom  the  award  is  made,  to  show  cause  why  he  should  not 
pay  the  amount  awarded. 

The  pmcer  to  grant  such  a  rule  is  not  given  by  the  statute 
of  Victoria.  The  rule  is  granted  by  virtue  of  the  inherent 
authority  of  the  courts  existing  previous  to  the  statute,  and 
only  not  exercised  previously  because  before  the  act  such  a 
rule  was  useless ;  for  the  rule  founded  on  the  submission  in 
effect  ordering  the  party  to  obey  the  award  was  sufficient  for 
an  attachment,  and  as  a  rule  directing  a  party  to  pay  the 
money  awarded  could  have  been  enforced  by  no  other  penalty, 
the  application  for  such  a  rule  could  have  only  delayed  by 
one  superfluous  step  the  obtaining  the  process  of  attachment, 
to  which  the  party  was  entitled  without  it.  Now,  however, 
since  this  statute  makes  a  distinction  between  rules  for  obey- 
ing an  award,  and  rules  for  the  payment  of  money,  giving 
the  effect  of  judgments  to  the  latter  only,  it  is  highly  bene- 
ficial that  the  courts  should  thus  exercise  their  general  juris- 
diction in  making  such  rules  (d}. 

It  has  been  argued  at  times  that  the  rule  in  question  is  due 
to  the  subject  ex  debito  justitise  (e) ;  but  the  whole  class  of 
cases  on  the  point  shows  that  it  is  as  discretionary  with  the 
court  to  grant  such  a  rule,  as  it  is  to  grant  an  attachment, 
and  that  in  the  exercise  of  their  discretion,  the  courts  will  be 
guided  by  much  the  same  principles  as  influence  them  in 
allowing  or  refusing  the  penal  process  of  contempt  (/).  But 
the  courts  will  grant  a  rule  to  pay,  though  not  an  attachment, 


(6)  Jones  v.  Williams,  11  A.  & 
E.  175.  See  Eickards  v.  Patter- 
son, 8  M.  &  "W.  313;  Jones  v. 
Williams,  8  M.  &  W.  349. 

(c)  Wilson  v.  Foster,  6  M.  &  GL 
149;  Doe  v.  Amey,  8  M.  &  W. 
565. 

(d)  Doe  v.  Amey,  8  M.  &  W. 
565 ;    Neale    v.   Postletlrwaite,    1 
Q.  B.  243;   Lloyd  v.  Harris,  8 


C.  B.  63;  Harrison  v.  Creswick, 
10  C.  B.  441 ;  Hare  v.  Fleay,  11 
C.  B.  472. 

(e}  Spence  v.  Clarkson,  1  Dowl. 
N.  S.  837 ;  Kule  v.  Bryde,  1  Ex.  E. 
151. 

(/)  Creswick  v.  Harrison,  20 
L.  J.  C.  P.  56 ;  Laing  v.  Todd,  13 
C.  B.  276. 
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where  the  award  contains  no  order  to  pay  the  amount  which     PABT  HI. 

•       n  /  CH-  vn-  8-  I- 

it  finds  due  (g). 

The  court  will  not  refuse  this  rule  merely  because  the  sue-  Party  charged 
cessful  party  has,  since  the  award,  been  sent  to  take  his  trial  w 
on  a  charge  of  perjury  alleged  to  have  been  committed  by 
him  before  the  arbitrator,  no  application  having  been  made 
to  set  aside  the  award  on  the  ground  of  the  alleged  per- 


The  rule  will  be  refused  when  the  right  is  doubtful,  as  Rule  refused 
when  an  attorney  who  claims  a  lien  on  the  amount  awarded  ^JbtfiJf 
seeks  in  this  way  to  enforce  it  (/)  ;  or  where  the  validity  of 
the  award  seems  questionable  ;  for  example,  where  the  arbi- 
trator has  awarded  joint  damages  to  the  plaintiff  and  a 
stranger  to  the  action  made  a  party  to  the  reference,  instead 
of  separate  damages  to  each  (&)  ;  since  the  same  reason  applied 
here,  as  was  of  force  with  respect  to  attachments,  that  in  each 
case,  if  the  rule  were  granted,  the  judgment  was  before  the 
Judicature  Acts  final  ;  whereas  the  parties  ought  to  have  an 
opportunity  of  raising  their  objections  to  the  award  for 
deliberate  decision  (/)  . 

When  the  plaintiff  was  ordered  to  repay  to  defendant  any 
sum  he  might  be  made  to  pay  on  a  bill  of  exchange,  the 
court  refused  a  rule  to  compel  the  plaintiff  to  pay  the  amount 
which  the  defendant  swore  he  had  been  obliged  to  pay  on  the 

bill  (//»)• 

If  the  party  be  proceeding  to  obtain  the  benefit  of  the  When  party 
award  by  any  other  legal  proceeding  at  the  time  of  applying  0 

for  the  rule,  it  will  be  refused,  as  an  attachment  would  have 
been,  had  he  moved  for  one  ;  but  where  the  party  had  merely 
filed  an  affidavit  of  debt  with  a  view  of  making  the  defen- 
dant a  bankrupt,  and  the  latter  had  entered  into  a  bond 
conditioned  to  pay  what  might  be  found  due  in  an  action, 
the  court,  as  no  action  had  been  commenced,  granted  the 

(o)  Baker  v.  Cottorill,  7  D.  &  L.  p.  527. 

20,  8,  C.  18  L.  J.  Q.  B.  N.  S.  345  ;  (&)  Hawkins  v.  Benton,  2  D.  & 

Bowen  v.  Bowen,  31  L.  J.  Q.  B.  L.  465. 

N.  S.  193.  (1)  Dickenson  v.  Allsop,  2  D.  & 

(h)  Woollen  v.  Bradford,  33  L.J.  L.  657,  S.  C.  13  M.  &  W.  TJ'J  ; 

Q.  B.  129.  Spoonor  v.  Payno,  11  Jur.  242. 

(t)  Holcroft  v.  Manby,  2  D.  &  (TO)  Graham  v.  Darcoy,  6  C.  B. 

L.  319.     See  P.  III.  ch.  1,  d.  8,  537. 
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rule,  on  the  party  undertaking  not  to  bring  an  action  on  the 
award  (n). 

The  attorney  of  a  successful  party  who  claims  a  lien  on  the 
sum  awarded,  cannot  have  a  rule  in  his  own  name  under  the 
statute,  to  make  the  other  side  pay  him  the  amount  awarded, 
except  perhaps  in  the  case  of  collusion  between  the  parties  to 
defraud  him  of  his  lien  for  costs  (0).  He  should  proceed  in 
his  client's  name  (p). 

When  an  arbitrator  has  awarded  compensation  on  a  refer- 
ence under  the  Lands  Clauses  Consolidation  Act,  1845,  the 
claimant  cannot  enforce  payment  by  means  of  a  rule  to  pay, 
if  it  appear  on  the  face  of  the  award  or  by  affidavit  that  there 
is  a  substantial  question  as  to  the  claimant's  right  to  recover, 
but  the  party  will  be  put  to  his  action  for  the  amount  (q) . 
The  same  course  will  be  followed  on  a  reference  under  the 
Public  Health  Act,  1875  (r).  With  regard  to  costs  also,  if 
the  arbitrator  has  by  a  separate  subsequent  instrument  settled 
the  amount  of  the  party's  costs,  the  latter  cannot  in  any  case, 
it  seems,  have  a  rule  calling  on  the  promoters  to  pay  them, 
but  his  remedy  is  by  action  (.s). 

It  was  doubtful  whether  an  award  on  a  compulsory  refer- 
ence under  section  3  of  the  Common  Law  Procedure  Act, 
1854,  could  be  enforced  by  a  rule  to  pay  (£). 

Now  by  the  Arbitration  Act,  1889,  s.  12,  "  An  award  on  a 
submission  may,  by  leave  of  the  court  or  a  judge,  be  enforced 
in  the  same  manner  as  a  judgment  or  order  to  the  same 
effect."  And  by  section  16  the  court  or  judge  are  to  have, 
as  to  references  under  order  of  court,  all  the  powers  as  are 
by  the  act  conferred  as  to  references  out  of  court. 

The  award  may  be  enforced  by  leave,  though  the  term  for 
setting  aside  has  not  elapsed  («). 


(n}  MendeU  v.  Tyrrell,  9  M.  & 
W.  217,  S.  0.  1  Dowl.  N.  S.  453. 

(o)  Dunn  v.  West,  10  C.  B.  420 ; 
Lloyd  v.  Mansell,  22  L.  J.  Q.  B. 
110 ;  Holcroft  v.  Manby,  7  M.  & 
G.  843. 

(p)  Breary  v.  Kemp,  24  L.  J. 
Q.  B.  310. 

(q)  Newbold  v.  The  Metropolitan 
Eail.  Co.,  14  C.  B.  N.  S.  405. 

(r)  Walker  v.  Beckenham  L.  B., 
48  J.  P.  264. 


(s)  London  and  N.  W.  Eail.  Co. 
v.  Quick,  5  D.  &  L.  685 ;  Gould 
v .  Staffordshire  Potteries  Water- 
works Co.,  5  Ex.  214,  S.  C.  19 
L.  J.  Ex.  281. 

(0  Talbot  v.  Fisher,  2  C.  B. 
N.  S.  471 ;  Kendil  v.  Merrett,  18 
C.  B.  173,  S.  C.  25  L.  J.  C.  P. 
251. 

(«)  Order  XLII.  r.  31  (a),  Dec. 
1889. 
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SECTION  H. 

PRACTICE   AS   TO   OBTAINING   THE    RULE. 


i.  Practice  under  the  statute  of  Victoria.^  —  In  applications      PAET  III. 
for  the  rule  to  pay  the  money  awarded,  the  same  formalities    CH-  Yn-  s- 


in  the  demand  of  the  sum  found  due,  and  in  the  service  of 

and  service 

the  rule  embodying  the  submission,  and  of  the  award  and  sufficient. 
allocatur,  and  other  instruments,  as  are  requisite  in  the  case 
of  an  attachment  (v)  ,  are  generally  necessary  ;  but  under 
special  circumstances,  a  less  strict  mode  of  proceeding  will  be 
permitted  (#).  Where  the  allocatur  was  lost,  but  a  document  Lost  allo- 
purporting  to  be  a  copy  served,  and  the  party  was  told  it  was 
a  true  copy,  Crompton,  J.,  in  the  Bail  Court,  held  it  insuffi- 
cient, and  refused  to  grant  a  rule  nisi  to  pay  the  taxed  costs. 
He  suggested  that  if  the  affidavit  had  been  made  that  the 
allocatur  had  been  lost,  and  that  the  copy  served  was  a  true 
copy,  and  a  copy  of  that  affidavit  had  been  served  on  the 
party,  possibly  a  rule  might  have  been  granted  (y).  Service 
of  a  copy  of  the  award  one  day,  and  showing  the  original  two 
days  afterwards,  is  insufficient  (z)  . 

An  award  made  on  an  order  of  reference  of  a  cause  directed  Demand  by 
the  defendant  to  "  pay  to  the  plaintiff,  or  to  S.  his  attorney," 
a  certain  sum  at  the  office  of  the  attorney  on  a  specified  day 
and  hour.  A  demand  by  S.  the  attorney  to  pay  him  was 
held  quite  sufficient,  though  he  was  not  authorised  by  any 
power  of  attorney  (a)  . 

On  one  occasion,  however,  Wightman,  J.,  said,  "  I  think 
enough  is  done  in  obtaining  this  rule  without  going  through 
the  forms  necessary  in  cases  of  attachments."  What  kind  of 
service  or  notice  had  been  attempted  in  the  particular  case 
does  not  appear  in  the  report  (b).  In  another  instance,  where  Whether  per- 


(v)  Sco  as  to  practice  on  attach-  -  (y)  Bliss   v.   Falkner,    B.    C., 

merits,  ante,  p.  595.  Jan.  30,  1865. 

(x)  Hawkins  v.  Benton,  2  D.  &  (z)  Lloyd  v.  Harris,  8  0.  B.  63. 

L.  465;  Kickards  v.  Patterson,  8  (a)  Hare  v.   Fleay,    11   C.   B. 

M.  &  W.  313;  Pearson  v.  Arch-  472. 

bold,  2  Dowl.  N.  S.  769 ;  Tatter-  (6)  Doo  d.  Moody  v.  Squiro,  2 

sail  v.  Parkinson,  17  L.  J.  Ex.  Dowl.  N.  S.  327. 
208,  S.  C.  2  Ex.  342. 
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the  defendant,  in  answer  to  a  letter  stating  the  effect  of  the 
award,  and  demanding  the  amount,  and  telling  him  that  the 
submission  had  been  made  a  rule  of  court  with  a  view  to 
issuing  execution,  wrote  that  he  would  send  a  friend  to  settle 
the  business ;  and  when  afterwards  his  agent  had  applied  for 
a  copy  of  the  award,  and  copies  of  the  award  and  rule,  and 
of  the  master's  allocatur,  had  been  left  with  his  clerk, 
Patteson,  J.,  granted  a  rule,  though  no  personal  service  had 
been  effected  (<?). 

And  where  a  defendant,  after  having  been  served  with  a 
copy  of  the  award  and  rule  of  reference  and  allocatur,  and 
with  a  written  demand  of  payment  of  the  sum  due  under  the 
award,  kept  out  of  the  way  to  avoid  a  personal  demand  by  the 
party  authorised  to  receive  the  money,  the  court  thought  the 
strict  rule  might  be  dispensed  with  (d). 

The  fact  that  the  party  sought  to  be  affected  was  resident 
abroad,  and,  as  appeared  by  a  letter  from  him,  was  aware  of 
the  contents  of  the  award,  though  it  had  not  been  served  upon 
him,  was  not  considered  by  the  Court  of  Common  Pleas  a 
sufficient  ground  for  granting  a  rule  nisi,  calling  upon  him 
to  pay  the  money,  and  ordering  that  sticking  up  a  copy  in 
the  master's  office  should  be  deemed  good  service  (e). 

In  the  Court  of  Queen's  Bench  the  rule  might  have  been 
obtained  on  the  last  day  of  term,  though  the  rule  for  an 
attachment  could  not  (/). 

The  rule  was  only  a  rule  nisi  in  the  first  instance  in  all 
cases,  not  a  rule  absolute ;  for  if  it  were  otherwise,  execution 
might  have  been  issued  without  any  opportunity  whatever 
being  given  to  the  party  to  be  affected  by  it  to  impugn  the 
validity  of  the  award  (g). 

By  Order  LII.  rr.  2  and  3  (1883),  it  would  seem  that  the 
motion  for  leave  to  enforce  the  award  as  a  judgment  or  for  a 
rule  to  pay,  should  be  made  on  notice  of  motion  to  the  other 
party  (A).  And  by  rule  4  of  the  same  order,  the  notice  of 


(c)  Hawkins  v.  Benton,  2  D.  & 
L.  465. 

(d)  Smith  v.Troup,  7  C.B.  757. 

(e)  Wilson  v.  Foster,  6  M.  &  G. 
149. 

(/)  Leble  v.  Carroll,  24  L.  J. 
Q.  B.  96.    See,  however,  Watkins 


v.  Philpotts,  M'Lel.  &  Y.  393. 

(g}  Winwood  v.  Holt,  3  D.  &  L. 
85 ;  Jones  v.  Williams,  11  A.  &  E. 
175;  Rickards  v.  Patterson,  8  M. 
&  W.  313. 

(A)  See  Phillips  v.  Gill,  1  Q.  B. 
D.  78. 
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motion  should  state  in   general  terms  the  grounds  of  the     I>ART  HI. 

,.        ,.  CH.  VII.  S.  2. 

application. 

On  a  motion  to  enforce  an  order  to  pay  a  specific  sum  at  a 
specific  time,  it  is  sufficient  to  state  as  the  ground  of  the 
motion  "  for  default  in  obeying  the  order  "  («'). 

The   rule   simply   ordered  the   payment   of   the   amount  Form  of  rule, 
awarded.     It  was  not  necessary  that   the  rule  nisi  should  Abandoning 
contain   an   undertaking  that  the  applicant  abandoned  his  "tfachment. 
right  to  move  for  an  attachment,  though  such  a  clause  was 
sometimes  inserted  (./).     Nor  need  it  state  that  the  party  is  Reserving 
at   liberty  to   issue   execution;   for  the  permission  to  issue  jj^execu- 
execution  on  the  rule  is  not  given  by  the  court,  which  derives  tion- 
no  new  powers  of  ordering  execution  in  this  case  from  the 
act,  but  the  right  to  execution  is  the  effect  which  follows  on 
the  rule  by  the  force  of  the  statutes  (/.•). 

On  one  occasion,  where  the  enlargements  of  time  had  been  How  drawn 
made  part  of  the  rule  of  court  and  duly  verified  by  affidavit,  up> 
Patteson,   J.,   though   he   did  not  think   it   necessary,  yet 
recommended  as  a  more  prudent  course  to  draw  up  the  rule 
on  reading  the  affidavits  filed  when  the  order  of  reference  was 
made  a  rule  of  court,  as  well  as  the  affidavits  on  which  the 
application  for  the  rule  was  made  (I}. 

The  rule  to  pay  was  a  six-day  rule,  and  the  time  would  not  Rule  six-day 
be  shortened  without  special  circumstances.    Where  an  appli- 
cation for  a  rule  was  made  within  four  days  of  the  end  of  the 
term,  and  the  master  had  drawn  it  up  to  show  cause  the  next 
term,   the   Court  of  Exchequer  refused  to  allow  it  to  be 
amended  by  having  it  drawn  up  to  show  cause  on  the  last 
day  of  term,  or  before  a  judge  at  chambers  (;«).     The  practice  Whether 
of  the  Court  of  Queen's  Bench  seems  to  have  been  to  permit  ^own^  b 
the  rules,  under  particular  circumstances,  to  be  made  return-  chambers, 
able  before  a  judge  at  chambers  (n). 

The  rule  nisi  had  generally  to  be  served  personally,  and  Service  of 
where  there  was   reason  to  believe   it  could  be  so  served, 


(0  Treherne  v.  Dale,  27  Ch.  D.  (Z)  Peebles  v.  Hay,  8  Jur.  338. 

GO.  (m)  Arthur  v.  Marshall,  2  D.  & 

(/)   Burton    v.   Mendizabel,    1  L.  376. 

Dowl.  N.  S.  336 ;  Nealo  v.  Postle-  (n)  Hawkins  v.  Benton,  2  D.  & 

thwaite,  1  Q.  B.  243.  L.  465,  note,  471 ;  Drew  v.  TVool- 

(k)   Burton    v.    Mendizabel,    1  cock,  2-1  L.  J.  Q.  1'.  'J'J ;  Morris  v. 

Dowl.  N.  S.  336 ;  Doe  v.  Ainey,  Moms,  6  E.  &  B.  383,  S.  C.  25 

8  M.  &  TV.  563.  L.  J.  Q.  B.  261. 

11.  S  S 
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Consent  of 
attorney  to 
rule  absolute. 


Showing 
cause  last  day 
of  term. 

Official 
manager  of 
company. 


Same  objec- 
tions as  to  an 
attachment. 


Rule  refused 
in  case  of 
set-off. 


nothing  less  would  suffice ;  but  if  personal  service  could  not 
be  effected,  on  a  special  statement  of  facts  such  service  would 
be  allowed  as  should  seem  proper  (o) .  Thus,  on  an  affidavit 
showing  that  personal  service  could  not  possibly  be  effected, 
the  party  never  leaving  his  house  or  opening  his  door,  and 
that  a  copy  of  the  rule  had  been  left  at  his  house,  Patte- 
son,  J.,  made  the  rule  absolute  (p). 

When  the  party  was  absent  from  home,  and  could  not  be 
served,  but  not  keeping  out  of  the  way  to  avoid  service,  the 
court  would  not  make  absolute  the  rule,  though  his  attorney 
accepted  service  of  the  rule  and  indorsed  on  it  his  consent 
that  the  rule  might  be  made  absolute  (q).  In  one  instance, 
where  a  defendant  had  said  that  he  would  not  pay  the  sum 
awarded,  the  rule  was  made  absolute  on  proof  that  it  had 
been  served  by  leaving  it  at  his  house  in  the  hands  of  his 
sister-in-law,  who  said  that  he  had  gone  to  America,  and  that 
his  wife  was  upstairs  in  bed  (r). 

Cause  could  not  be  shown  against  the  rule  on  the  last  day 
of  term  (s). 

The  official  manager  of  a  company  appointed  under  the 
Joint  Stock  Companies  "Wmding-up  Act,  1848  (11  &  12  Viet. 
c.  45),  might  appear  and  show  cause  against  a  rule  calling  on 
a  company  to  pay  a  sum  awarded,  though  he  was  not  named 
in  the  rule  (t). 

On  showing  cause  against  it,  the  same  objections  might 
have  been  urged  against  the  validity  of  the  award  as  were 
available  in  answer  to  an  application  for  an  attachment  (u) ; 
therefore,  the  conduct  of  the  arbitrator  could  not  be  gone 
into  by  the  court  (x)  ;  nor  in  general  any  objection  not  open 
on  the  face  of  the  award  (y). 

But  where  there  was  a  bona  fide  claim  of  a  set-off  to  a 
larger  amount  than  the  sum  sought  to  be  recovered,  the 


(o)  Jordan  v.  Berwick,  1  Dowl. 
N.  S.  271 ;  Winwood  v.  Holt,  3  D. 
&  L.  85 ;  Ansell  v.  Thomas,  H.  T. 
1845,  Ex.,  cited  in  Hawkins  v. 
Benton,  2  D.  &  L.  464,  note,  471. 

(p)  Doe  d.  Steer  v.  Bradley,  1 
Dowl.  N.  S.  259. 

(7)  Evans  v.  Prosser,  34  L.  J. 
Q. B.  356. 

(r)  Styring  v.  Lloyd,  12  W.  E. 
384. 


(s)  Kerr  v.  Jeston,  1  Dowl.  N.  S. 
340 ;  Laing  v.  Todd,  13  C.  B.  276. 

(t)  Mackenzie  v.  The  Sligo  and 
Shannon  Eail.  Co.,  19  L.  J.  C.  P. 
142. 

(u)  Kerr  v.  Jeston,  1  Dowl. 
N.  S.  340;  Harrison  v.  Creswick, 
10  0.  B.  441. 

(x\  Manley  v.  Bray,  11  Jur.  521. 

(y)  Davies  v.  Pratt,  25  L.  J. 
C.  P.  71. 
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court  would  refuse  the  rule,  unless  the  lien  of  the  plaintiff's     PAET  III. 
attorney  for  the  costs  in  the  action  referred  were  affected  (z).  —  !  —  ' 
So  where  by  the  award  the  plaintiff  was  to  pay  the  costs  of  a 
Chancery  suit  between  him  and  the  defendant,  which  costs 
had  not  yet  been  ascertained,  the  Court  of  Common  Pleas 
refused  to  grant  the  plaintiff  a  rule  to  compel  the  defendant 
to  pay  other  sums  due  under  the  award  («). 

It  is  no  answer  that  the  time  for  moving  to  set  aside  the  Time  to  set 
award  has  not  expired  (b).  expiredf 

It  was  no  objection  that  the  award  recited  a  clause  in  the  Deeds 
submission,  that  all  deeds  and  documents  should  be  admitted  ^thout 

stamps  to  bo 

in  evidence  without  a  stamp,  it  not  being  shown  that  any  evidence. 
unstamped  deeds  were  so  admitted  (c). 

The  court  would  not  grant  a  rule  to  enforce  the  award,  if  Misnomer. 
the  defendant  in  the  cause  referred  were  described  in  the 
award   by  a   wrong  Christian  name,  but  would   refer  the 
award  back  to  be  amended  (d). 

A  rule  to  pay  the  costs  of  a  reference  pursuant  to  an  After  refer- 
award,  and  the  master's  allocatur,  would  not  be  granted  if 


it  appeared  that  after  the  taxation  there  was  a  reference  back  on  old 
to  the  arbitrator  as  to  a  special  matter,  and  that  a  new  award 
had  been  made,  even  though  the  new  award  re-enacted  the 
old  direction  as  to  costs.  To  entitle  the  party  to  the  rule, 
there  must  have  been  a  fresh  taxation  of  the  costs  (e). 

The  rule  will  be  refused  as  in  the  case  of  an  attachment  Right 
unless  it  be  clear  that  the  party  is  entitled  to  it  (/). 

An  award  ordered  a  railway  company  to  pay  a  sum  by  Rule  against 
instalments,  a  short  time  prior  to  an  order  in  equity  for  £°intfa\™und 
winding  up  the  company.      A  demand  for  payment  was  up  refused. 
subsequently  made  on  the  secretary,  and  on  a  director,  but 
the  court,  considering  the  liability  to  pay  not  clear,  refused 
the  rule  (#). 

So  the  court  refused  a  rule  to  make  B.  pay  on  an  award 


(2)  Breary  v.  Kemp,  24  L.  J.  Q,  B.  357. 

Q.  B.  310  ;  Swayno  v.  White,  31  (</)  Davies  v.  Trait,   16  C.   B. 

L.  J.  Q.  B.  260 ;  Eces  v.  Keos,  25  586,  S.  C.  25  L.  J.  C.  P.  71. 

L.  J.  Q.  B.  352.  («)  Johnson  r.  Latham,  20  L.  J. 

(a)  Lambo  v.  Jones,  9  C.   B.  Q.  B.  236 ;  McRao  v.  McLean,  2 

N.  S.  478.  E.  &  B.  946. 

(1}  Haro  v.Fleay,  11  C.B.  472.  (/)  Wright  v.  Graham,  3  Ex. 

See.  now  0.  XLII.  r.  31  (a),  Dec.  131. 

1889.  (g)    Mackinnon    v.    Sligo    and 

(c)  Phillips  v.  Higgins,  20  L.  J.  Shannon  Rail.  Co.,  9  C.  B.  250. 
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payment  of 
costs  of 
award. 


Swearing 
money  due. 


Award  order- 
ing payment 
to  a  stranger. 


against  A.  and  B.,  the  action  being  brought  in  the  names 
of  A.  and  B.,  and  the  cause  and  all  matters  being  referred, 
B.  swearing  that  he  had  long  ago  retired  from  the  partner- 
ship with  A.,  had  never  given  A.  any  authority  to  sue  in  his 
name,  and  had  had  no  notice  of  the  action,  or  reference,  or 
award,  until  the  money  was  demanded  (h). 

The  court  will  presume  that  the  arbitrator  has  performed 
a  condition  precedent  necessary  to  give  him  power  to  make 
an  award,  though  it  be  not  stated  in  the  award,  or  sworn  to 
by  affidavit  (i) .  On  such  a  motion  it  will  not  allow  an  award 
good  on  the  face  to  be  invalidated  by  reference  to  the  plead- 
ings, though  brought  before  it  by  affidavit  (&). 

Where  the  award  directed  the  plaintiff  to  pay  one  moiety 
of  the  costs  of  the  award,  and  the  defendant  the  other  moiety, 
the  plaintiff  took  up  the  award  (which  was  in  his  favour), 
and  the  master  allowed  him  on  taxation  half  the  costs  of  the 
award:  it  was  held  by  the  Court  of  Common  Pleas  no 
objection  to  a  rule  calling  on  the  defendant  to  pay  the  sum 
awarded,  and  the  costs  found  by  the  master,  that  the  plaintiff 
had  not  sworn  that  he  had  paid  the  whole  expense  of  the 
award,  for  it  was  reasonable  to  suppose  that  the  plaintiff  had 
paid  all  the  arbitrator's  fees  on  taking  up  the  award,  and  the 
objection,  if  any,  was  an  objection  to  the  master's  taxation  (/). 
The  Court  of  Queen's  Bench,  however,  it  would  seem,  would 
require  a  positive  affidavit  that  the  plaintiff  had  paid  the 
amount  (m). 

But  where  the  award  ordered  A.  to  repay  B.  if  B.  paid  the 
arbitrator's  costs,  an  affidavit  by  B.  that  A.  had  not  paid  him 
the  amount  of  those  costs,  and  that  the  amount  was  due  and 
unpaid  by  A.  to  him,  was  held  sufficient  to  ground  a  presump- 
tion that  B.  had  paid  the  arbitrator,  there  being  no  affidavit 
to  the  contrary  (n). 

The  court  will  not  grant  a  rule  for  B.  to  pay  A.,  on  an 
award  between  A.  and  B.,  directing  that  B.  shall  pay,  for 
damage  done  to  A.,  a  certain  sum  to  C.,  when  the  payment 


(h)  Robertson  v.  Hutton,  26 
L.  J.  Ex.  293. 

(t)  Davies  v.  Pratt,  16  C.  B. 
586,  S.  0.  25  L.  J.  0.  P.  71. 

(ft)  Ibid. 


(Z)  Smith  v.  Troup,  7  C.  B.  597. 

(m)  Butler  v.  Masters,  13  Q.  B. 
341 ;  Smith  v.  Eeeves,  5  Dowl. 
513. 

(n}  Parkinson  v.  Smith,  30  L.  J. 
Q.  B.  178. 
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to  0.  does  not  appear  on  the  face  of  the  award  to  be  for  A.'s     PABT  III. 

,         „,   ,  x  CH.  vn.  s.  2. 

benefit  (o)  . 

Where  the  defendants,  a  railway  company,  had  been  served  Attorney  of 
with  the  writ  in  the  action,  and  their  attorney  had  entered 
an  appearance  for  them,  and  had  ultimately  referred  the  under  seal. 
action,  it  was  held  they  could  not  show,  as  cause  against  a 
motion  for  a  rule  to  pay  the  plaintiff  the  amount  awarded, 
that  the  attorney  had  not  been  appointed  under  their  corpo- 
rate seal  (p). 

On  making  the  rule  absolute,  the  court  would  impose  such  Making  rule 
terms  as  seemed  equitable,  as  that  a  plaintiff  should  undertake 
not  to  bring  an  action  on  the  award,  the  defendant  having 
previously  entered  into  a  bond  with  sureties  to  abide  the 
event  of  such  an  action  (q). 

If  the  award  were  shown  to  be  invalid  on  showing  cause  Referring 
against  the  rule  for  an  attachment,  the  court  would  often 
refer  the  award  back  to  the  arbitrator  for  amendment  (>•)  . 

As  in  case  of  an  attachment,  the  rule  would  not  be  drawn  Producing 
up  without  producing  and  depositing  with  the  master  the 


original  award  (.$•)  . 

Though,  to  warrant  execution  under  the  statute  of  1  &  2  Rule  as  to 
Viet.,  the  rule  must  state  on  its  face  the  amount  of  the 
money  which  it  directs  to  be  paid,  yet  when  a  rule  directs 
costs  to  be  paid,  it  need  not  specify  their  amount  in  order  to 
receive  the  benefit  of  the  act  ;  for  costs  stand  on  a  different 
footing  from  other  sums  payable,  and  execution,  it  seems, 
may  issue  on  the  rule  as  soon  as  the  officer  of  the  court  has 
ascertained  how  much  is  due  for  them  (/).  These  observa- 
tions respecting  costs  do  not  apply  to  the  case  of  costs  payable 
under  an  award,  and  already  taxed  by  the  master,  and  de- 
manded by  the  party  before  the  motion  for  the  rule;  for  their 
amount  must  be  stated  in  the  rule. 

When  the  award  ordered  money  to  be  paid  on  a  specified  Interest  on 
day  with  interest  to  that  day,  the  rule  would  be  granted  for  uot  recover- 
the  payment  of  the  amount  and  the  interest  up  to  the  day,  able- 

(o)  Laing  v.   Todd,    13  C.   B.  p.  481. 
276.  (s)  Davis  v.  Potter,   21    L.  J. 

(75)  Faviell  v.  Eastern  Counties  Q.  U.  134. 
Rail.  Co.,  2  Ex.  344.  (0  Jones  v.  "Williams,   s   M.   \ 

(7)  Mendell  v.  Tyrrell,  1  Dowl.  W.  349  ;  llodson  v.   Patterson,  4 

N.  S.  453,  S.  C.  9  M.  &  W.  217.  M.   &   O.  333;    Wright  v.  Uur- 

(r)    See    P.   II.    ch.    10,   s.    1,  roughes,  2  D.  &  L.  !>  1. 
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but  not  beyond ;  though,  in  an  action  on  the  award,  a  jury 
might  have  given  further  interest  (M). 

Though  a  year  and  a  day  have  elapsed  since  the  making  of 
a  rule  ordering  the  payment  of  money  or  costs,  no  scire  facias 
or  special  application  to  the  court  is  necessary  to  authorise 
the  issuing  of  execution  (#). 

ii.  Execution  under  the  Arbitration  and  Judicature  Acts.~\ — 
Whenever  the  submission  is  or  has  been,  or  has  the  effect  of 
having  been,  made  a  rule  of  court,  the  performance  of  the 
award  may  be  enforced  in  the  same  manner  as  a  judgment  by 
virtue  of  the  Arbitration  Act,  1889,  ss.  12  and  16,  and  of  the 
orders  made  under  the  Judicature  Acts,  viz.,  Order  XLIL, 
rules  7,  9,  and  24  (1883).  The  same  preliminary  steps  must 
probably  be  taken  as  when  execution  is  sought  to  be  obtained 
under  the  stat.  1  &  2  Yict.  c.  110,  s.  18  (see  p.  623). 

The  application  under  the  Judicature  Acts  to  enforce  an 
award,  except  under  very  special  circumstances,  had  to  be 
made  to  a  judge  at  chambers  on  summons,  and  this  summons 
should  generally  have  been  personally  served.  The  judge,  on 
being  satisfied  that  the  right  to  execution  existed,  would 
order  execution  to  issue ;  or,  where  the  award  was  for  pay- 
ment of  money,  would  order  the  money  to  be  paid;  and 
then  execution  might  issue  on  the  judge's  order. 

By  rule  20  of  the  Central  Office  Practice  Rules,  settled  by 
the  Practice  Masters  (1880 — 1888),  an  application  for  leave  to 
enforce  an  award  under  sect.  12  of  the  Arbitration  Act,  1889, 
should  be  made  by  summons  before  a  master  in  chambers. 

The  applicant  must  produce  before  the  master  the  original 
award  (or  a  duplicate  thereof)  together  with  a  copy,  both  to 
be  verified  by  affidavit  intituled  "  In  the  matter  of  an  arbi- 
tration between  A.  B.  and  C.  D." 

The  verified  copy  of  the  award  must  be  subsequently 
filed  in  the  writ,  &c.  department  (without  fee)  on  issuing 
execution. 

On  an  application  to  enforce  an  award  under  the  Judica- 
ture Acts  it  was  held  that  a  demand  of  payment  by  the 
solicitor's  clerk  was  not  sufficient  unless  he  was  authorised  by 


(«)  Doe  d.  Moody  v.  Squire,  2 
Dowl.  N.  S.  327. 
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power   of  attorney.     It  was   also   held   that  a   demand  in     PAET  IIT- 

CH,  VII    S    2 

writing  of  performance  of  the  award  was  not  necessary  (y),  - 
though  stated  in  Archbold's  Practice  to  be  required  (2) . 

in.  Enforcing  award  under  the  Railway  Companies  Arbitra-  Bail-way 
tion  Act,  1859.]— By  this  act  (the  22  &  23  Yict.  c.  59),  s.  26, 
it   is  enacted,  that  "full  effect  shall  be  given  by  all  the  Act. 
superior  courts  of  law  and  equity  in  the  United  Kingdom, 
according  to  their  respective  jurisdiction,  and  by  the  com- 
panies respectively,  and  otherwise,  to  all  agreements,  refer- 
ences, arbitrations,  and  awards,  in  accordance  with  this  act : 
and  the  performance  or  observance  thereof  may,  when  the  Distress 
courts  think  fit,  be  compelled  by  distress  infinite  on  the  pro-  u 
perty  of  the  companies  respectively,  or  by  any  other  process 
against  the  companies  respectively,  or  their  respective  pro- 
perty, that  the  courts,  or  any  judge  thereof,  shall  direct,  and, 
where  requisite,  frame  for  that  purpose." 

Under  the  Agricultural  Holdings  Act,  1883  (46  &  47 
Yict.  c.  61),  s.  24,  and  under  the  Allotments  and  Cottage 
Gardens  Compensation  for  Crops  Act,  1887  (50  &  51  Yict. 
c.  26),  s.  17,  where  any  money  awarded  is  not  paid  within 
fourteen  days,  it  is  recoverable  upon  order  made  by  the 
county  court  judge  of  the  district,  as  money  ordered  to  be 
paid  under  the  court's  ordinary  jurisdiction  is  recoverable. 

(.»/)  Salter  v.  Eoborts,  Q.  B.  D.          (z)  13th  ed.,  p.  1367;  14th  ed., 
14th  Juno,  1882,  S.C.por  Cave,  J.,      p.  1652. 
at  Chambers,  2nd  June,  1882. 
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CHAPTER  VIII. 

ENFOECING  THE  AWAKD  BY  PROCEEDINGS  IN  THE 
CAUSE  REFERRED. 

IT  is  often  convenient  for  a  party  in  whose  favour  the  arbi- 
trator has  determined  the  cause  referred  to  enforce  the  award 
by  issuing  execution  in  the  cause  for  the  money  or  costs 
awarded,  instead  of  applying  for  an  attachment,  or  a  rule 
under  the  statute  of  Yictoria  on  the  award  itself ;  as  these 
latter  courses  would  frequently  be  more  dilatory,  and  cannot 
be  obtained  without  a  personal  demand  of  payment  of  the 
money  due,  a  thing  sometimes  difficult  to  effect,  and  not 
necessary  when  proceeding  in  the  cause. 

This  chapter,  therefore,  is  confined  to  investigating,  in  its 
separate  sections,  under  what  circumstances,  and  in  what 
manner,  a  verdict  may  be  entered,  costs  taxed,  judgment 
signed,  and  execution  issued  in  the  cause,  according  to  the 
effect  of  the  award. 


SECTION  I. 


PAET  III. 

CH.  VIII.  S.  1. 

Award  in  the 
cause  as  a 
verdict. 


ENTERING   THE    VERDICT   PURSUANT   TO   THE   AWARD. 

When  a  cause  was  referred  at  Nisi  Prius  before  the 
Judicature  Acts,  and  a  verdict  taken  subject  to  the  refer- 
ence, the  award  of  the  arbitrator  respecting  the  cause  stood 
in  the  place  of  the  finding  of  the  jury,  and  was  followed  with 
similar  consequences.  The  verdict  might  be  entered,  the 
costs  might  be  taxed,  judgment  might  be  signed,  and  execu- 
tion might  be  issued,  for  the  amount  found  due  in  the  cause, 


ENTERING  THE  VERDICT.  633 

and  for  that  portion  of  the  costs  of  the  cause  to  which,  under     PAET  m- 
the  submission  and  award,  the  party  was  entitled  («). 

In  one  instance  the  arbitrator  was  to  make  two  awards,  in  Enforcing 
the  first  of  which  he  was  to  state  a  case  for  the  court,  and  O^ent  * 
assess  contingent  damages ;  in  the  second  he  was  to  dispose  contrary  to 
of  the  remaining  matters,  but  payment  under  the  first  award 
was  not  to  be  enforced  until  the  final  award  was  made.     The 
first  award  was  made,  the  case  stated  and  decided  by  the 
court,  and  damages  found  for  the  plaintiff  on  such  decision. 
No  second  award  was  ever  made,  and  the  time  had  elapsed 
for  making  it.     The  court  set  aside  the  judgment  entered  by 
the  plaintiff  in  the  action  subsequently  to  get  his  costs,  on 
the  ground  that  it  was  an  enforcing  payment  contrary  to  the 
terms  of  the  reference  (b). 

Where  no  verdict  was  taken  on  the  reference,  and  the 
arbitrator  was  not  empowered  to  order  a  verdict  to  be 
entered,  or,  being  empowered,  had  not  thought  fit  to  direct 
the  entry  of  a  verdict,  judgment  could  not  be  signed  either 
for  the  amount  awarded  or  the  costs  (c). 

The  plaintiff  could  take  no  advantage  from  the  pro  forma  Pro  forma 
verdict  taken  at  Nisi  Prius,  except  what  the  award  gave  him.  ^  available 
Where,  after  directing  a  verdict  to  be  entered  for  the  plaintiff 
on  the  several  issues,  the  arbitrator  awarded  to  him  a  gross 
sum  by  way  of  damages  in  respect  of  the  cause  and  of  other 
matters  in  difference,  the  court  held,  that  although  the  pro 
forma  verdict  was  not  vacated,  the  plaintiff  could  not  avail 
himself  of  it  in  any  way,  for  there  were  no  means  of  ascer- 
taining how  much  of  the  damages  was  due  in  respect  of  the 
cause  (</).  It  was  also  said  there  would  be  a  difficulty  about 
taxing  the  costs  of  the  cause,  as  no  distinct  damages  were 
given  in  the  cause ;  but  though  they  could  not  be  taxed  on 
the  verdict,  and  enforced  by  execution,  they  might,  it  seems, 
be  taxed  on  the  rule  of  court  founded  on  the  order  of  refer- 
ence, and  be  recovered  by  attachment,  or  by  execution,  under 
the  1  &  2  Viet.  c.  110  («). 

(a)  Borrowdalo  v.  Hitchener,  3  (c)  Grundy  v.  Wilson,  7  Taunt. 

B.  &  P.  244 ;  Lee  v.  Lingard,  1  699. 

East,  400;   Cromer  v.  Churt,  15  (<l)  Taylor  v.  Shuttlcworth,    G 

M.  &  W.  310,  S.  0.  15  L.  J.  Ex.  Bin-.  X.  G.  277  ;   Taylor  v. 

263.  ling,  2  M.  &  G.  33. 

(6)  Wood  v.  The  Copper  Minors'  (e)  Ibid. 
Co.,24L.  J.  C.  P.  34. 
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PAET  III. 
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Practice  as  to 
entering  ver- 
dict. 


No  applica- 
tion to  court 
necessary. 


Submission 
made  rule 
before  motion. 


Award  of 
verdict  con- 
ditional on 
decision  of 
court. 


Before  the  Judicature  Acts,  on  a  reference  at  Nisi  Prius, 
the  officer  made  a  minute  on  the  panel  of  the  verdict  given 
by  the  jury  for  the  specified  amount  of  the  damages  subject 
to  the  award,  and  he  took  a  full  note  of  the  terms  of  the 
reference  in  his  minute  book,  if  there  were  any  special  terms. 
He  detained  in  his  own  hands  the  Nisi  Prius  record  until  the 
award  was  made.  In  order  to  proceed  to  judgment  and 
execution,  the  party  entitled  to  the  verdict  must  have 
made  the  order  of  Nisi  Prius  or  other  submission  a  rule  of 
court.  On  his  producing  the  certificate  or  award  in  his 
favour,  the  clerk  of  assize  or  associate  would  then  deliver  to 
him  the  Nisi  Prius  record,  having  first,  in  causes  tried  at  the 
assizes,  entered  the  postea  on  it  for  the  amount  of  the  sum 
awarded  (<?). 

In  strictness,  it  was  the  duty  of  the  associate  to  enter  the 
postea  in  all  cases,  but  in  causes  in  the  Queen's  Bench  or 
Exchequer,  tried  at  the  sittings  in  London  or  Middlesex,  the 
record  was  frequently  delivered  out  without  the  postea,  which 
was  in  such  case  entered  by  the  attorney  of  the  successful 
party  (h).  In  the  Common  Pleas,  the  practice  was  for  the 
associate  to  enter  the  postea  in  all  cases  (»'). 

No  application  to  the  court  was  necessary  to  entitle  the 
successful  party  (&),  or  (when  the  submission  provided  that 
death  should  not  revoke  the  arbitrator's  authority)  the  per- 
sonal representative  of  a  successful  party  who  died  before  the 
making  of  the  award  (/),  to  have  the  verdict  entered  pursuant 
to  the  award,  or  to  have  the  postea  delivered  up  (ni). 

It  seems  the  submission  must  have  been  made  a  rule  of 
court  before  the  court  would  entertain  any  motion  respecting 
the  entering  of  the  verdict  ()i). 

If  there  were  a  positive  award  of  a  verdict  in  favour  of  one 
party,  and  then  on  the  facts  stated  an  hypothetical  and  con- 
ditional award  of  a  verdict  in  favour  of  the  other,  in  case  the 
court  should  determine  for  the  latter  the  point  of  law  raised 


(«7)  2  Archb.  Pr.,  p.  1375,  13th 
ed.;  Kenrick  v.  Phillips,  7  M.  & 
W.  415. 

(h)  See  the  statement  as  to  the 
practice  in  1  Archb.  Pr.,  p.  328, 
7th  ed. 

(t)  Ex  relatione  of  the  Asso- 
ciate's officer. 


(A-)  Borrowdale  v.  Hitchener,  3 
B.  &  P.  244. 

(0  Lewis  v.  Winter,  W.  W.  &  D. 
47. 

(TO)  Grimes  v,  Naish,  1  B.  &  P. 
410.  See  Platt  v.  Hall,  2  M.  &  W. 
391. 

(n)  Kirkus  v.  Hodgson,  8  Taunt. 
733,  S.  C.  3  Moore,  64. 
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on  the  facts,  the  one  for  whom  the  award  positively  deter-     PABT  In- 
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mined  the  cause  needed  not  to  have  made  any  application  to  - 
the  court,  but  might  enter  a  verdict,  sign  judgment,  and  issue 
execution,  as  if  there  were  no  point  of  law  raised  (0)  .  Whereas 
the  other  party  could  only  take  advantage  of  the  possible 
provision  in  his  favour  by  application  to  the  court  to  enter 
the  verdict  for  him;  and  this  application  must  have  been 
made  within  the  time  allowed  for  motions  to  set  the  award 
aside,  since  it  was  in  effect  a  motion  to  set  aside  the  positive 
determination  of  the  arbitrator,  and  to  substitute  another  (p). 

A  rule  might  have  been  applied  for  in  the  alternative,  Rule  to  enter 
either  to  set  aside  the  award  or  to  enter  the  verdict  accord-  ° 


ing  to  the  opinion  of  the  court  on  the  facts  found  in  the 
award  (q)  . 

Where  the  arbitrator  had  awarded  damages  generally,  the  Amending 
court  on  one  occasion  rejected  an  application  to  amend  the  Irbitrator's 
entry  of  the  verdict  by  entering  it  on  such  of  the  alleged  notes- 
breaches  of  contract  as  were  proved  according  to  the  arbi- 
trator's notes,  holding  that  they  could  make  no  order  respect- 
ing the  notes  of  an  arbitrator  any  more  than  of  a  judge  (r). 


SECTION  II. 

TAXING    THE    COSTS   OF   THE    CAUSE. 

When  the  submission  was  or  had  been  made  a  rule  of     PAETIII. 
court,  the  practice  was  to  get  an  appointment  for  taxation  CH- Tm- B- '  • 
from  the  master  marked  on  the  foot  of  the  rule.     The  usual 
one  day's  notice  of  taxation  must  have  been  given,  and  a 
copy  of  the  rule  and  appointment  must  have  been  served  on 
the  opposite  solicitor  (s). 

(o)  Scott  v.  Van  Sandau,  6  Q.  B.  (q)  Anderson  v.  Fuller,  4  M.  & 

237 ;  Anderson  v.  Fuller,  4  M.  &  W.  470. 

W.  470.  (r)    ScouguU    v.   Campbell,    1 

(p)  Anderson  v.  Fuller,  4  M.  &  Chitt.  283. 

W.  470;  Paxton  v.  Great  North  (a)  2  Archb.  Pr.,  p.  1353,  13th 

of  England  Bail.  Co.,  8  Q.   B.  ed.,  1639,  14th  ed. 
938. 
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PAET  III. 

CH.  VIII.  8.  2. 


Taxing  the 
costs. 

Of  the  cause. 


Of  the  refer- 
ence. 


Costs  of 
special  case, 
costs  of  cause. 


When  a  verdict  had  been  taken  at  the  trial  subject  to  an 
award  or  certificate,  the  solicitor  should  have  obtained  the 
award  or  certificate  from  the  arbitrator,  and  taken  it  to  the 
associate  having  the  Nisi  Prius  record,  who  would  give  a 
certificate  of  the  verdict  found  at  the  trial.  The  judgment 
might  have  been  entered  in  the  usual  way,  in  accordance 
with  the  award  or  certificate.  The  successful  party,  it  seems, 
might  have  entered  up  judgment  without  any  motion  for  that 
purpose  («) .  The  usual  notice  of  taxation  must  have  been 
given  (v).  The  master  would  then  tax  the  costs,  and  sign 
judgment. 

The  costs  of  the  cause  used  to  be  taxed  on  the  postea,  as 
in  the  case  of  an  ordinary  verdict.  We  have  before  seen 
that  the  costs  of  the  reference  are  costs  of  the  cause  when  the 
arbitrator  has  only  to  certify  (x).  The  costs  of  the  reference, 
which  are  ordinarily  costs  as  between  party  and  party  (?/), 
should  strictly  have  been  taxed  on  the  rule  embodying  the 
submission ;  but  by  consent  of  parties,  to  save  expense,  the 
costs  both  of  the  cause  and  of  the  reference  were  frequently 
included  in  one  allocatur,  and  marked  on  the  postea.  No 
affidavit  was  required  to  verify  the  award.  But  if  only  a 
copy  of  the  award  were  produced,  and  the  adverse  party 
objected  to  the  taxation,  the  master  would  probably  decline 
to  proceed  except  under  the  direction  of  the  court  or  a 
judge  (s). 

On  the  trial  of  an  action  a  verdict  was  taken  by  consent, 
subject  to  a  special  case  to  be  stated  by  A.  B.,  who,  in  the 
event  of  the  court  deciding  in  favour  of  the  plaintiffs,  was 
thereby  empowered  to  direct  for  what  amount  the  verdict 
should  be  entered,  and  to  whom  the  cause  and  all  matters  in 
difference  between  the  parties  were  thereby  referred,  subject 
to  the  special  case,  the  costs  of  the  action  to  be  taxed  to 
abide  the  event  of  the  award,  and  the  costs  of  and  incident 
to  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  Many  meetings  were  held  before  the  special  case 


(«)  Lloyd  v.  Lewis,  2  Ex.  D.  7, 
S.  0.  46  L.  J.  Ex.  81. 

(v)  2  Archb.  Pr.,  p.  1375,  13th 
ed.,  1660,  14th  ed. 


0 


(x)  Sini  v.  Edwards,  25  L.  J. 
.  P.  174,  S.  C.  17  C.  B.  527. 


Ante,  P.  II.  ch.  7,  s.  1,  p.  374. 

(y)  Eccles  v.  Blackburn,  30  L. 
J.  Ex.  358. 

(z)  Ex  relatione  of  a  master  of 
the  Court  of  Queen's  Bench. 
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was  settled.     It  divided  the  plaintiffs'  claim  into  six  parts.     PART  m- 
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as  to  four  of  which  the  court  decided  for  the  plaintiffs,  but  as  - 


to  the  last  two  for  the  defendants.  The  case  was  thereupon 
sent  to  the  arbitrator,  who  directed  a  verdict  for  the  plain- 
tiffs with  damages,  and  ordered  that  "the  costs  of  and 
incident  to  the  reference  and  award  should  be  paid  and  borne 
by  the  defendants."  The  master  disallowed  to  the  plaintiffs 
all  costs  incurred  by  them  incident  to  that  portion  of  their 
demand  comprised  in  the  5th  and  6th  heads  of  claim  up  to 
the  time  of  the  judgment  of  the  court  upon  the  special  case, 
and  allowed  to  the  defendants  their  costs  of  and  incident  to 
those  two  heads,  on  the  ground  that  the  costs  up  to  the 
judgment  on  the  special  case  were  costs  in  the  action,  and 
that  the  reference  did  not  commence  until  after  the  judgment. 
The  Court  of  Common  Pleas  held  that  the  master  was  right 
in  his  taxation  (a] . 

In  an  action  for  slander,  to  the  second  count  for  calling  the  Costs  on  dis- 
plaintiff  a  thief  the  defendant  pleaded  a  plea,  alleging  three  fi^hi^on 
separate  instances  of  theft.     The  arbitrator  found  for  the  double  plea, 
plaintiff  with  damages  on  the  first  count,  and  on  the  issue  on 
the  plea  to  the  second  count  he  found  that  so  much  of  the 
plea  as  related  to  one  of  these  instances  of  theft  was  proved, 
and  that  the  rest  of  the  plea  was  not  proved. 

It  was  held  in  the  Court  of  Common  Pleas,  dissenting  in 
some  measure  from  the  principle  of  Biddnlph  v.  Chamber- 
layne(b},  that  on  taxation  the  master  ought  to  allow  the 
plaintiff  no  costs  of  any  part  of  the  plea  of  justification,  and 
the  defendant's  costs  only  of  the  part  of  the  plea  found  to  be 
true,  including  costs  of  evidence  applicable  to  such  part, 
though  also  applicable  to  the  rest  of  the  plea ;  but  not  costs 
of  any  evidence  applicable  only  to  that  part  of  the  plea  which 
was  found  to  be  untrue  (c) .  See  the  new  cases  referred  to  in 
Part  II.  Ch.  VII.  s.  2,  on  costs  abiding  the  event. 

Where  a  verdict  was  taken,  subject  to  a  reference  to  an  Event, 
arbitrator  to  find  the  facts  and  state  a  special  case,  the  costs 
of  the  reference  and  arbitration  and  special  cases  to  be  costs 
in   the   cause,  and  to   abide  the   event  of    the   award,  the 
arbitrator  found  the  first  issue  for  the  defendant,  and  stated 

(a)  Edwards  v.  The  Great  Wes-  (c)  Reynolds  v.  Harris,  28  L.  J. 
tern  Bail.  Co.,  12  C.  B.  419.  C.  P.  26,  S.  C.  3  C.  B.  N.  S.  'JOT. 

(/>)  17  Q.  B.  351. 
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Apportioning 
costs. 


Costs  of  -wit- 
nesses. 


the  case.  Judgment  was  given  thereon  for  the  plaintiff  in 
the  court  below,  but  reversed  in  the  Exchequer  Chamber. 
The  master  allowed  no  general  costs  to  either  party ;  but 
having  regard  to  s.  145  of  the  Common  Law  Procedure  Act, 
1852,  allowed  the  plaintiff  the  costs  of  the  trial  of  the  issues 
of  fact,  that  is,  all  the  costs  commencing  at  the  drawing  up 
of  the  issue  until  the  direction  of  the  court  below  to  enter  the 
verdict.  He  allowed  to  the  plaintiff  the  costs  of  the  reference, 
special  case,  and  argument.  He  allowed  neither  party  any 
costs  in  error,  and  no  costs  at  all  to  the  defendant.  The 
court  held  that  he  had  decided  rightly  (d) . 

In  an  action  to  recover  for  three  distinct  heads  of  claim, 
the  arbitrator  awarded  a  sum  in  respect  of  one  only,  and  an 
order  was  made  that  the  plaintiff  recover  such  costs  as  one  of 
the  masters  may  find  that  he  has  rightly  incurred  in  recover- 
ing the  above  amount  to  be  taxed,  and  that  the  defendants 
recover  against  the  plaintiff  such  costs  as  they  have  rightly 
incurred  in  defending  themselves  on  those  points  on  which 
they  have  succeeded  to  be  also  taxed.  It  was  held  in  the 
Court  of  Appeal,  reversing  the  decision  of  the  Common  Pleas 
Division,  that  the  plaintiff  was  entitled  to  the  general  costs  of 
the  cause,  excluding  only  such  costs  as  were  applicable  ex- 
clusively to  the  two  heads  on  which  he  failed,  and  that  the 
defendants  were  entitled  to  such  costs  only  as  were  incurred 
exclusively  with  respect  to  the  two  heads  on  which  the  defence 
was  successful  (e). 

When  a  witness  was  rejected  by  an  arbitrator,  it  was  said 
that  the  costs  of  his  attendance,  either  at  the  assizes,  when 
the  cause  was  referred,  or  before  the  arbitrator,  would  not  be 
allowed  by  the  master  in  taxing  the  costs  as  between  party 
and  party  (/). 

It  was  held,  without  reference  to  the  rules  under  the  Judi- 
cature Act,  that  the  costs  of  an  accountant  in  examining  the 
defendant's  books  at  the  request  of  the  plaintiff  could  not  be 
allowed  the  plaintiff  as  costs  of  the  cause,  even  though  the 
accountant  was  by  consent  appointed  by  the  arbitrator,  and 
time  was  saved  on  the  reference  by  his  labours,  and  the 


(<2)  Whaley  v,  Laing,  5  H.  & 
N.  490,  S.  C.  29  L.  J.  Ex.  313. 

(e)  Sparrow  r.  Hill,  50  L.  J. 
Com.  Law,  675 ;  below,  50  L.  J. 


Com.  Law,  411. 

(/)  Galloway  v.  Keyworth,  15 
C.  B.  229. 
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accountant  was  called  by  this  act  as  a  witness,  as  such  costs     PAET  ill. 

n     ,         ,        „  .  . .  ,  ,  CH.  vm.  s.  2. 

were  in  tact  costs  of  preparing  a  witness  (g). 

But  now  the  reasonable  charges  and  expenses  appearing  to 
have  been  properly  incurred  in  procuring  evidence  are  allowed 
both  in  the  Chancery  and  Common  Law  Divisions  (/*) ;  and 
masters   allow  the  costs  of  qualifying  witnesses,  to  enable  "Witnesses 
them  to   give   evidence;    as,  for  instance,  the   expenses  of  q 
surveyors  inspecting  premises,  on  the  condition  of  which  they 
are  afterwards  examined  as  witnesses  (A). 

Though  the  matters  referred  were  of  very  great  importance,  Of  counsel 
and  two  counsel  attended  the  arbitrator  for  each  party,  the  costs 
of  one  counsel  only  generally  used  to  be  allowed  in  the  Com- 
mon Pleas,  though  the  rule  was  not  inflexible  (?').  It  does 
not  seem  that  there  was  any  such  rigid  rule  in  the  other  courts 
of  law  (A'). 

In  a  case  of  complexity  a  court  of  the  Queen's  Bench 
Division  recently  directed  the  master  to  allow  the  costs 
of  two  counsel  (/),  but  the  fees  of  the  second  counsel  are 
often  struck  out  by  the  master  as  between  party  and 
party  (m) . 

In  one  case  before  the  master,  the  plaintiffs  claimed  to  be  Costs  of 
allowed,  as  against  the  defendants,  the  other  party  to  the 
reference,  7 11.  15s.  Qd.}  which  they  had  paid,  on  taking  up  the 
award,  to  the  attorneys  who  had  been  employed  by  the  arbi- 
trator to  draw  it  up.  This  sum  consisted  of  521.  10s.,  the 
arbitrator's  charges  for  four  meetings,  and  197.  5s.  6d.  for  the 
attorney's  bill  (the  arbitrator  being  a  layman).  The  master 
disallowed  all  of  the  attorney's  bill,  except  11.  15s.  for  the 
stamp  duty  on  the  award.  The  court  refused  to  call  on  the 
master  to  review  his  taxation,  as  without  laying  down  any 
rule  whether  a  lay  arbitrator  be  entitled  to  charge  for  pro- 
fessional assistance  in  framing  his  award,  they  held  that  the 
charge  of  fifty  guineas  for  four  meetings  was  amply  sufficient 

(#)  Nolan  v.  Copeman,  L.  E.  8  271.    See  Kirkwood  v.  Webster, 

Q.  B.  84.  9  Ch.  D.  239. 

(A)  Mackley  v.  Chillingworth,  (I)  Orient  Steam  Nav.  Co.  v. 

46  L.  J.  N.  S.  0.  P.  484.  Ocean  Marino  Ins.  Co.,  35  W.  E. 

(?')  Sinclair    v.   Great    Eastern  771. 

Eail.  Co.,  21  L.  T.  C.  P.  752,  S.  C.  (m)  Benton  v.  Ellis,  Lever  & 

L.  E.  5  C.  P.  135.  Co.,  1  Times  L.  E.  499 ;  Drewv. 

(A)  Hawkins  v.  Eigby,  29  L.  J.  Josolyno,  4  Times  L.  E.  717. 
C.  P.  228,  S.  C.  8  C.  B.  N.  S. 
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PAET  III. 

CH.  VIII.  8.  2. 


Legal 

assessor. 

Shorthand 
notes. 


Type-writer 
reproduction 
not  charge- 
able as  copies. 

Costs  of  cause, 
reference,  and 
award. 

How  soon 
costs  may  be 
taxed. 


On  what  scale 
costs  to  be 
taxed. 


to  cover  all  the  expenses  which  he  might  fairly  have  incurred 
in  obtaining  the  aid  of  professional  advice  (/). 

A  reasonable  amount  may  often  be  allowed  to  a  lay  arbi- 
trator for  the  assistance  of  a  legal  assessor  (HI). 

The  cost  of  employing  a  shorthand  writer,  the  cost  of  the 
transcript  of  his  notes,  or  the  cost  of  brief  copies  for  the  use 
of  counsel,  cannot  be  allowed  against  the  party  liable  to  costs, 
on  taxation  of  costs,  without  consent,  or  an  order  of  a  judge, 
or  the  court  («)  ;  costs  of  shorthand  notes  not  being  gene- 
rally allowed  (0) . 

Where  shorthand  notes  had  been  agreed  to  be  taken,  copies 
simultaneously  taken  off  by  a  type- writer  were  not  allowed 
to  be  charged  at  4cl.  a  folio,  the  usual  price  of  a  copy  (p}. 

What  are  costs  of  the  cause,  reference,  and  award,  have  been 
discussed  at  p.  373. 

A  difference  of  practice  in  the  old  courts  as  to  the  time  of 
taxing  costs  (<?)  was  settled  by  a  rule  of  court  in  1853,  which 
has  been  renewed,  and  now  is  R.  S.  C.  Ord.  LXV.  r.  15,  1883, 
"  Costs  may  be  taxed  on  an  award,  notwithstanding  the  time 
for  setting  aside  the  award  has  not  elapsed." 

On  a  reference  under  the  Common  Law  Procedure  Act, 
judgment  must  have  been  signed  before  execution  could 
issue  (r).  As  the  cause  was  not  removed  out  of  the  court  by 
the  reference,  the  costs  must  have  been  taxed  on  the  scale 
applicable  to  proceedings  in  the  superior  court  (s) . 

If  the  award  in  an  action  on  contract  (other  than  cases 
wherein,  by  reason  of  the  nature  of  the  action,  no  writ  of  trial 
could  at  law  be  issued)  found  that  the  plaintiff  was  entitled 
to  recover  in  the  action  an  amount  that  did  not  exceed  20/., 
and  there  were  no  certificate  that  the  cause  was  proper  to  be 
tried  before  a  judge  of  the  superior  courts,  the  master  would 
tax  the  costs  of  the  action  on  the  reduced  scale,  and  if  he 
taxed  them  on  the  higher  scale  the  court  would  order  a 


(I)  Galloway  v.  Keyworth,  15 
C.  B.  229. 

(m)  West  wood  &  Co.  v.  Cape  of 
Good  Hope,  2  Times,  L.  E,  667. 

(n)  Croom  v.  Gore,  1  H.  &  N. 
14,  S.  C.  25  L.  J.  Ex.  267 ;  Wells 
v.  Mitcham  Gas  Co.,  4  Ex.  D.  1  ; 
Kirkwood  v.  Webster,  9  Ch.  D.  239. 

(o)  Autothreptic  Co.,  In  re,  59 
L.  T.  632. 

(p)  P.  II.  ch.  7,  s.  1,  p.  373. 


(?)  Hobdell  r.  Miller,  2  Scott, 
N.  E.  163;  Ives  v.Jones,  10  C.  B. 
439  ;  Hare  v.  Fleay,  11  C.  B.  472 ; 
Cromer  v.  Churt,  15  M.  &  W. 
310;  Little  v.  Newton,  1  M.  & 
G.  976. 

(r)  Kendil  v.  Merrett,  25  L.  J. 
C.  P.  251,  S.  C.  18  C.  B.  173. 
See  the  next  section. 

(s}  Edwards  r.  Edwards,  5  C.  B. 
N.  S.  536,  S.  C.  28  L.  J.  C.  P.  25. 
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reviewal  of  his   taxation  (t).     Whether  the   reference  took     PART  Til. 

place  before  or  after  issue  joined,  the  amount  awarded  was  a  ! ' 

sum  "recovered"  in  the  action  within  the  meaning  of  the 
rule  ;  for  the  term  "  recovered  "  was  not  limited  to  a  recovery 
by  verdict,  but  was  used  in  a  popular  and  not  strictly  legal 
sense,  and  meant  that  if  a  party  did  not  obtain  more  than 
201.  as  the  fruits  of  his  process,  he  was  to  be  allowed  costs  of 
the  cause  according  to  the  lower  scale  only  (M). 

But  this  rule  does  not  apply  to  costs  of  the  reference,  for  Costs  of 
though  less  than  201.  is  recovered  by  the  award,  no  reduction 
is  made  in  their  taxation  on  that  account  (x) . 

When  a  cause  was  referred  to  arbitration  under  section  3  of  Costs  of 


judge,  the  costs  were  to  be  taxed,  not  according  to  the  county 
court  scale,  but  according  to  the  scale  of  the  superior  court, 
since  the  reference  did  not  remove  the  proceedings  out  of  the 
superior  court  (y). 

Though  no  damages  were  awarded  separately  in  the  cause  Taxing  costs 
referred,  but  the  arbitrator  found  the  issues  for  the  plaintiff,  no  damages60 
and  awarded  him  a  gross  sum  in  respect  of  the  cause  and  all  awarded. 
other  matters  together,  it  seems  that  the  costs  of  the  cause 
could  not  be  taxed  on  the  verdict  taken  at  Nisi  Prius,  but 
that  they  might  be  taxed  for  the  plaintiff  on  the  rule  of  court 
embodying  the  submission  (s). 

The  master  must  tax  the  costs  according  to  the  language  Taxing  costs 


of  the  award.     If  the  arbitrator  ordered  costs  to  be  taxed  as  m| 

between  attorney  and  client,  and  the  master  taxed  them  on 
that  scale,  the  court  would  not  review  the  master's  taxation, 
on  the  ground  that  the  arbitrator  had  no  authority  to  give 
such  costs.  The  proper  application  was  to  move  to  set  aside 
the  award  for  the  excess  (a).  Since  the  Arbitration  Act, 


(«)  Lund  v.  Hudson,  1  D.  &  L.  357. 

236  ;  Elloman  v.  Williams,  2  D.  (?/)  Edwards  v.  Edwards,  28  L. 

&  L.  46.     See  directions  to  the  J.  C.  P.  25. 

masters  of   the  superior  courts,  (z)  Taylor  v.   Shuttleworth,   8 

H.  T.  1853,  13  C.  B.  96  ;  Walther  Dowl.  281  ;  Taylor  v.  Marling,  2 

v.  Mess,  7  Q.  B.  189;  8  Q.  B.  629.  M.  &  G.  55. 

(«)  Elleman  v.  Williams,  2  D.  (a)  Bartle  v.  Musgrave,  1  Dowl. 

&  L.   46;    Wallon    v.   Smith,   6  N.  S.  325.     See  P.  II.  ch.  7,  s.  1  , 

Dowl.  103.  d.  3,  p.  373,  duty  of  arbitrator  in 

(x)  Holland  v.  Vincent,  9  Ex.  awarding  costs. 
274;    Nicholson  v.  Sykes,  9  Ex. 

R.  T  T 
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PAKT  III. 

CH.  VIII.  S.  2. 

Court  direct- 
ing how  costs 
to  be  taxed. 


Award 
ambiguous, 
taxation  not 
reviewed. 


1889,  the  arbitrator  usually  may  order  costs  as  between  soli- 
citor and  client  (&). 

The  court  on  application  would  sometimes  direct  the  master 
how  the  costs  were  to  be  taxed,  when  there  was  difficulty  in 
construing  the  award  as  to  its  legal  effect  (c) . 

Where  the  costs  of  the  cause  and  reference  were  left  to  the 
arbitrator's  discretion,  and  were  to  be  recovered  as  costs  in 
the  cause,  and  the  fourth  issue  in  the  cause  was  withdrawn  by 
consent,  but  the  arbitrator  was  to  decide  on  the  costs  of  the 
cause  as  if  it  had  remained,  and  the  award  ordered  the  verdict 
to  be  entered  on  the  first  and  second  issues  for  the  plaintiff 
with  nominal  damages,  and  for  the  defendant  on  the  third, 
and  did  not  notice  the  fourth  ;  the  court  directed  the  master 
to  tax  the  costs  of  the  first  and  second  issues  for  the  plaintiff, 
and  of  the  third  for  the  defendant,  and  to  disallow  to  either 
party  the  costs  of  the  fourth  issue  (d). 

On  the  reference  of  an  action  on  the  case  after  issue  joined, 
where  the  declaration  contained  three  counts,  to  each  of  which 
the  defendant  had  pleaded  several  pleas,  going  to  the  whole 
cause  of  action  in  each,  the  arbitrator  awarded  that  the  plain- 
tiff had  good  cause  of  action  in  respect  of  the  second  count, 
and  was  entitled  to  certain  damages  on  it,  but  that  he  had  no 
cause  of  action  in  respect  of  the  first  and  third  counts.  The 
master  feeling  a  difficulty  in  taxing  the  costs,  the  issues  raised 
on  the  pleas  not  being  determined  by  the  award,  the  court, 
on  the  application  of  the  plaintiff,  who  contended  that  the 
finding  on  the  second  count  in  the  plaintiff's  favour  was  a 
substantial  decision  for  him  of  the  issues  raised  on  the  pleas 
to  that  count,  and  who  expressed  his  willingness  to  allow  the 
defendant  the  costs  of  the  issues  on  the  pleas  to  the  other  two 
counts,  which  the  award  had  not  determined,  ordered  the 
master  to  tax  the  plaintiff  his  costs  in  the  cause  upon  his 
allowing  the  costs  of  the  first  and  third  counts,  and  of  the 
issues  relating  to  them,  to  be  taxed  for  the  defendant  (e). 

An  award  in  assumpsit  on  a  special  count,  and  also  on  a 
general  count,  ordered  the  defendant  to  pay  to  the  plaintiff  a 


(6)  52  &  53  Viet.  c.  49,  Sell. 
l(i).  See  P.  II.  cb..  7,  s.  1,  p.  378. 

(c)  See  Eeynolds  v.  Harris,  28 
L.  J.  C.  P.  26,  S.  C.  3  0.  B.  N.  S. 
267. 


(d]  Allenby  v.  Proudlock,  4  A. 
&  E.  326. 

(e)  Williamson  v.  Locke,  2  D. 
&  L.  782. 
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certain  sum.     The  master  having  taxed  the  costs  on  all  the     PAET  IIL 
issues   for  the  plaintiff,  the  court,  on  a  motion  to  order  a  - 
review  of  the  taxation,  discharged  the  rule  ;  as  on  such  an 
application  the  burthen  lay  on  the  applicant  to  show  that 
the  master  was  wrong,  and  it  was  merely  ambiguous  whether 
the  finding  of  the  arbitrator  applied  to  the  special  count  {is 
well  as  the  general  count,  and  there  had  been  no  application 
to  set  aside  the  award  for  the  objection  (/). 

When  a  submission  by  consent  might  have  been  made  Where  sub- 

,         „  ,      .,  „    ,,  ,,          ,,       mission  made 

a  rule  or   court,  it  was  one  of  the  consequences,  that  the  or  has  effect 


master  of  the  court  had  authority  to  tax  the  costs  of  the 
reference  and  award  (#).     The  master  would  now  apparently  has  power  to 
have  the  same  power  under  a  submission  which  by  virtue  of     x< 
the  Arbitration  Act,  1889  (h],  has  the  same  effect  as  if  it  had 
been  made  an  order  of  court. 

A  cause  in  the  Exchequer  was  referred,  and  the  submission  Taxing  costs, 
provided  for  its  being  made  a  rule  of  the  Court  of  King's  ^i™f8u 
Bench,  and  the  arbitrator  awarded  costs  to  be  taxed  by  the  another  court. 
master  in  the  Exchequer  ;  the  Court  of  Exchequer,  though 
there  was  a  suggestion  of  collusion  between  the  attorneys  to 
allow  excessive  costs,  refused  to  review  the  master's  taxation, 
saying  that  they  had  no  jurisdiction  over  him,  as  the  reference 
not  being  made  by  that  court,  he  did  not  act  as  their  officer 
in  taxing  the  costs;  but  they  intimated  it  might  probably 
form  a  ground  for  setting  aside  the  award  in  the  Court  of 
King's  Bench  (i). 

Where  there  were  two  defendants  in  a  cause  referred,  and  Taxing  costs 
the  costs  of  the  cause  were  to  abide  the  event,  it  seems  very  defendants 
doubtful  whether  there  could  have  been  a  separate  taxation  separately. 
of  costs  for  each  defendant  (/»•)  . 

When  the  award  is  in  the  plaintiff's  favour,  and  the  defen-  Costs  of  cause 
dant  has  to  pay  the  costs  of  the  cause,  and  of  the  reference 
and  award,  the  master  should  make  out  two  allocaturs,  one 
for  the  costs  of  the  cause,  and  the  other  for  the  costs  of  the 
reference  and  award  ;  for  if  the  judgment  were  entered  up 
for  a  less  amount  of  costs  than  that  specified  in  the  allocatur, 

(/)  Kennie  v.  Mills,  5  Bing.  (/)  Chapman  v.  Lansdown,  1 

N.  C.  249.  Anst.  273. 

(#)  Bhear  v.  Harradine,  7  Ex.  (/.•)  Dickins  r.  Jarvi<.  ~>  l'>.  iV  0. 

269,  S.  0.  21  L.  J.  Ex.  127.  528. 

(h)  52  &  53  Viet.  c.  49,  s.  1. 
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only  for  costs 
of  cause. 


When  sum 
paid  into 
court  satisfies 
plaintiff's 
claim. 


Fresh  taxa- 
tion after 
reference 
back. 

Reference 
back,  costs  of 
abortive 
award. 


it  might  have  been  set  aside ;  and  judgment  could  not 
properly  he  entered  up  for  the  costs  of  the  reference  and 
award,  hut  only  for  the  costs  in  the  cause ;  though  if  the 
costs  of  the  cause  and  reference  and  award  were  taxed 
together  in  one  allocatur,  and  judgment  were  entered  up  for 
the  whole  amount,  it  was  only  an  irregularity,  which  would 
he  cured,  unless  the  application  to  set  aside  the  judgment 
were  made  in  reasonable  time,  or  if  the  defendant's  attorney 
had  consented  to  the  taxing  of  all  the  costs  together  (/). 

In  an  action  for  work,  &c.,  the  plaintiff  claimed  a  balance 
of  373/.  The  defendant  paid  200/.  into  court  under 
Order  XXX.  r.  1  (1875),  and  gave  notice  in  Form  5, 
Appendix  B,  that  that  sum  was  sufficient  to  satisfy  the 
plaintiff's  claim.  The  plaintiff  took  it  out  under  Order 
XXX.  r.  3,  but  did  not  give  the  notice  under  Order  XXX. 
r.  4,  nor  any  other  notice.  The  cause  was  afterwards 
referred  under  the  Common  Law  Procedure  Act,  1854,  to 
the  certificate  of  an  arbitrator,  "the  costs  of  the  cause  to 
abide  the  event,"  and  pleadings  were  delivered  on  either 
side.  The  arbitrator  certified  that  the  200/.  paid  into  court 
was  sufficient  to  satisfy  the  plaintiff's  claim.  It  was  held 
that  as  the  200/.  was  paid  in  generally,  and  as  the  plaintiff 
recovered  nothing  beyond  that  sum,  the  plaintiff  was  not 
entitled  even  to  the  costs  of  action  up  to  the  time  of  taking 
the  money  out  of  court ;  but  that  the  defendant  was  entitled 
to  the  costs  of  the  action  from  the  commencement  (in) . 

After  a  reference  back,  the  taxation  of  costs  of  the  refer- 
ence made  on  the  original  award  becomes  inoperative.  There 
must  be  a  second  taxation  after  the  new  award  is  made  (n). 

If  an  award,  being  defective,  was  referred  back,  and  a  new 
award  made,  giving  the  plaintiff  the  costs  of  the  reference, 
he  was  not,  according  to  a  decision  in  the  Exchequer,  entitled 
to  all  the  costs  of  the  abortive  award,  such  as  the  stamp  and 
expense  of  execution ;  but  these,  being  wholly  thrown  away, 
ought  to  be  borne  equally  by  each  party  (o). 


(1)  Bignall  v.  Gale,  3  M.  &  GL 
859. 

(m)  Langridge  v.  Campbell,  2 
Ex.  D.  281. 


(n)  Johnson  v.  Latham,  20  L.  J. 
Q.  B.  236. 

(o)  Blair  v.  Jones,  6  Ex.  701. 
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SECTION  m. 

SIGNING  JUDGMENT  PURSUANT  TO  THE  AWARD. 

In  old  times,  it  was  sometimes  held  to  be  necessary,  and     PAET  ni- 

CH  vm  s   3 

sometimes  not,  to  obtain  a  rule  to  sign  judgment,  before 


judgment  could  be  signed  or  execution  issued  on  the  verdict 
entered  pursuant  to  the  award  (/?),  but  a  later  order  of  court 
(1853)  decided  that  no  rule  for  judgment  was  necessary. 

In  general,  by  the  Judicature  Acts,  judgment  cannot  be  Judicature 
entered  except  on  the  direction  of  the  court  or  a  judge  (<?)  ; 
but  it  is  not  clear  that  these  provisions  apply  where  an  action 
has  been  referred  by  order  of  Nisi  Prius  on  the  usual  terms, 
and  it  would  seem  that  judgment  may  still,  in  such  a  case,  be 
entered  on  the  verdict  found  by  the  award,  although  neither 
the  order  of  reference  nor  the  award  contain  any  provision  as 
to  the  judgment  (r). 

An  arbitrator  or  referee  to  whom  a  cause  has  been  referred 
can  now  direct  judgment  to  be  entered  (s). 

"Where  at  the  trial  the  judge  or  referee  [or  arbitrator  (£)],  Motion  for 
abstains  from  directing  any  judgment  to  be  entered,  the  Ju 
plaintiff  may  set  down  a  motion  for  judgment.     If  he  does 
not  set  down  such  a  motion  and  give  notice  thereof  to  the  other 
parties  within  ten  days  of  the  trial,  any  defendant  may  set 
down  a  motion  for  judgment  and  give  notice  thereof  to  the 
other  parties  "(«). 

The  official  requirements  for  signing  judgments  are,  on  a  Requirements 
report  after  a  trial  by  a  referee,  an  office  copy  of  the  report 
directing  judgment  to  be  entered  (the  report  being  previously 
filed  at  the  filing  department)  ,  and  a  copy  of  the  pleadings  to 
be  filed  ;  and  for  signing  judgment  on  an  award,  production  of 
the  award  or  duplicate  thereof  (not  to  be  filed  unless  desired 

(p)  Hay  wards    v.   Ribbans,   4  (a)  Order  XXXVI.  r.  39,  and 

East,    309;    Leo    v.   Lingard,    1  Order  XL.  r.  1,  1883. 

East,  400  ;  Higginson  v.  Nesbitt,  (r)  Lloyd  v.  Lewis,  L.  R.  2  Ex. 

1   B.   &    P.   97  ;    Borrowdalo  v.  D.  7,  S.  0.  46  L.  J.  Ex.  81. 

Hitchonor,  3  B.  &  P.  244  ;  Kettle  (a)  Order  XXXVI.  rr.  50  and 

v.   Grove,   Barnes,  57;    Bead  v.  55  (c).     See  p.  371. 

Garnott,  Barnes,  o9  ;  Hall  r.  Mis-  (t)  Order  XL.  r.  6a. 

ter,  1  Salk.  84.  (»)  Onl.-r  X  h.  r.  i>. 
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CH.  VIII.  8.  3, 


When  judg- 
ment may  be 
signed. 


Sum  payable 
at  a  future 
day 


by  the  parties),  and  the  order  of  reference  or  other  order  autho- 
.  rising  judgment,  and  a  copy  of  the  pleadings  to  be  filed. 

Where  the  order  of  reference  directs  judgments  within  a 
certain  time  after  service  of  the  award,  an  affidavit  of  service 
of  the  award  is  required  (x) . 

According  to  the  old  practice  of  the  Common  Pleas,  when  a 
verdict  was  taken  subject  to  a  reference,  and  an  award  was 
made  in  vacation,  whether  before  or  after  the  return  day  of 
the  habeas  corpora  juratorum,  final  judgment  could  not  be 
entered  up  until  after  the  time  for  setting  the  award  aside 
had  expired  (y) . 

But  it  was  held  in  the  Exchequer,  that  when  a  verdict  was 
taken  subject  to  a  reference  at  Nisi  Prius,  and  the  award,  or 
certificate,  was  not  made  till  the  four  days  after  the  return 
day  of  the  distringas  had  expired,  the  party  in  whose  favour 
the  arbitrator  directed  the  verdict  to  be  entered  might  at  once 
proceed  to  sign  final  judgment  and  issue  execution,  though  in 
vacation,  and  needed  not  to  wait  until  the  losing  party  had 
had  four  days  of  term  to  move  in  to  set  aside  the  award  (z) . 
In  deciding  this  point  the  court  remarked  that  there  was  a 
judge  always  sitting  who  would  interfere  and  stay  execution 
if  necessary,  to  prevent  any  injustice  being  done. 

Where  a  verdict  was  taken  subject  to  a  reference  of  a 
cause  and  all  matters  in  difference,  and  the  award  made  in 
vacation  directed  the  verdict  to  stand  for  the  plaintiff  for 
548/.,  but  also  awarded  that  202L  was  due  from  the  plaintiff 
to  the  defendant  in  respect  of  the  other  matters  in  differ- 
ence, the  Court  of  Queen's  Bench  held  that  the  plaintiff  was 
entitled  to  sign  judgment  for  the  sum  awarded  in  the  action 
at  the  expiration  of  fourteen  days  after  the  making  of  the 
award  (a). 

A  sum  being  awarded  due,  but  payment  directed  to  be 
made  at  a  future  day,  it  seems  to  have  been  doubtful 
whether  a  plaintiff  could  sign  judgment  before  the  day  on 


(x)  See  official  requirements, 
Annual  Practice,  1107. 

(y}  Wilkinson  v.  Stewart,  59 
Geo.  III.,  cited  by  counsel  in 
Thompson  v.  Jennings,  10  Moore, 
110;  2  Tidd,  Pr.  839,  9th  ed.  ; 
Jones  v.  Ives,  10  C.  B.  429 ;  Hare 
v.  Fleay,  11  C.  B.  472.  See  the 


previous  section  as  to  taxing 
costs. 

(z)  Cronier  v.  Churt,  15  M.  & 
W.  210.  See  Eoss  v.  Eoss,  16 
L.  J.  Q.  B.  138. 

(«)  O'Toole  v.  Pott,  26  L.  J. 
Q.  B.  88,  S.  0.  7  E.  &  B.  102. 
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which  the  amount  was  payable.     It  is  clear  that  he  was     PAET  III. 

,    .      ,./,    •.  .  .  ..        /7N  CH.  vm.  s.  3. 

not  justified  in  issuing  execution  (0). 


Execution  could  not  issue  on  an  award  made  under  a  com-  Signing 
pulsory  reference  under  the  Common  Law  Procedure  Act, 
1854,  without  first  signing  judgment.     And  the  form  for  reference. 
fi.  fa.,  No.  10  of  the  forms  issued  by  the  judges  in  Mich. 
Vac.,  1854,  and  which  omits  the  statement  that  the  money 
has  been  recovered  by  judgment,  was  held  to  be  wrong  (c). 
But  judgment  on  such  an  award  could  not,  according  to  the 
practice  of  the  Court  of  Exchequer,  be  signed  without  leave 
of  a  judge,  before  the  time  for  moving  to  set  aside  the  award 
had  expired. 

Where  the  order  of  Nisi  Prius  contained  the  usual  clause  Entering  up 
providing  against  the  death  of  a  party  defeating  the  refer- 


ence,  and  the  plaintiff  died  before  the  making  of  the  award,  tune  after 

which  directed  that   a   verdict   should  be  entered  for  the  plaintiff; 

plaintiff   with  damages,  and   that  the   plaintiff's   executors 

should  assign  an  annuity  to  the  defendant  :  the  court  made 

absolute  a  rule  obtained  by  the  plaintiff's  executors  to  enter 

up  judgment  on  the  verdict,  as  of  the  term  when  the  dis- 

tringas  was  returnable,  upon  their  undertaking  to  assign  the 

annuity  (rf).     Under  a  similar  submission,  the  defendant,  in  of  defendant. 

an  action  of  trespass  quare  clausum  fregit,  having  died  before 

the  making  of  the  award,  which  directed  a  verdict  for  the 

defendant,  and  prescribed  how  a  disputed  boundary  should 

in  future  run,  though  it  was  objected  that  the  heir  might  be 

affected  by  an  award  concerning  the  boundary  of  the  land, 

the  court  permitted  the  personal  representative  of  the  defen- 

dant to  enter  up  judgment,  mine  pro  tune,  as  of  a  previous 

term  (c), 

A  verdict  was  taken  subject  to  a  reference  at  the  Spring  Award  made 
Assizes,  1854.     The  plaintiff  died  in  April  after  the  refer-  term.8 
ence.     The  award  was  made  on  the  last  day  of  Michaelmas 
Term,  1854.     It  was  held  that  the  verdict  was  not  complete 
until  the  award,  and  that  the  two  months  for  entering  judg- 
ment did  not  begin  to  run  till  the  award  was  made  ;  that  as 
the  award  was  made  on  the  last  day  of  term,  too  late  for 

(6)Callardv.  Paterson,  4  Taunt.  (rf)  Tylor  v.  Jones,  3  B.  &  C. 

318.  144. 

(c)  Kondil  v.  Morrett,  25  L.  J.  (c)  Lewis  v.  Winter,  W.  W.  & 

C.  L'.  251,  S.  C.  18  Q.  B.  173.  I).  47. 
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lost  award. 


What  form  of 
judgment 
when  no  ver- 
dict. 


Clause  to  sign 
judgment  for 
amount 
awarded. 


Judgment  in 
ejectment  as 
on  a  trial. 


entering  judgment,  the  statute  of  Charles  II.  c.  86,  s.  1,  gave 
the  executor  the  two  following  terms  in  which  to  enter  it,  so 
that  applying  in  Easter  Term,  1855,  to  enter  judgment  nunc 
pro  tune  as  of  the  previous  Easter  Term,  was  in  time  (/). 

Though  many  terms  often  elapse  after  the  reference  before 
the  award  is  made,  it  was  not  a  matter  of  course  to  enter  up 
judgment  as  of  the  term  next  after  the  assizes  at  which  the 
verdict  was  found ;  but  a  special  application  for  that  purpose 
must  have  been  made  to  the  court,  and  if  the  special  ground 
alleged  as  the  reason  of  the  motion  were  answered  by  the 
affidavits  on  the  other  side,  the  rule  would  be  discharged  (y). 

If  the  award  were  lost,  the  cowci  would  nevertheless  permit 
judgment  to  be  entered  up  pursuant  to  it  on  an  affidavit  of 
its  contents  (/?). 

When  no  verdict  was  taken  subject  to  the  reference,  and 
the  arbitrator  had  no  power  to  direct  one  to  be  entered,  and 
the  submission  provided  that  final  judgment  was  to  be  entered 
up  for  the  plaintiff  or  defendant  according  to  the  award ;  if 
the  arbitrator  awarded  that  the  plaintiff  had  no  cause  of 
action,  it  seems  that  judgment  ought  to  have  been  entered  up 
as  on  a  judgment  by  confession  (?'). 

Where  the  order  of  reference  provided  that  the  successful 
party  should  be  at  liberty  to  sign  final  judgment  for  the 
amount-  which  should  be  payable  under  the  award,  and  tax 
his  costs,  and  issue  execution  thereon  for  such  amount, 
together  with  such  costs  so  to  be  taxed  ;  the  award  being  in 
the  defendant's  favour,  the  plaintiff  disputed  his  right  under 
this  clause  to  sign  judgment  and  issue  execution  for  his  costs, 
for  strictly  speaking  there  was  no  amount  payable  to  him 
under  the  award ;  but  the  court,  looking  to  the  intention  of 
the  parties,  and  putting  a  liberal  construction  on  the  terms, 
held  that  the  clause  gave  the  defendant  the  right  to  sign 
judgment  for  his  costs  (7r). 

A  judge's  order,  referring  an  action  of  ejectment,  directed 
that  the  costs  of  the  suit,  reference,  and  award,  should  abide 


(/)  Heathcote  v.  Wing,  25  L.  J. 
Ex.  23. 

(</)  Brook  v.  Fearns,  2  Dowl. 
144.  See  Beeston  v.  White,  7 
Price,  209. 


(A)  Hill  r.  Townsend,  3  Taunt. 
45. 

(?)  Harding  v.  Forshaw,  1  M. 
&  TV.  415,  per  Parke,  B.,  416. 

(/.•)  Maggs  v.  Yorston,  6  Dowl. 
481. 
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the  event  of  the  award,  that  the  party  in  whose  favour  the     PAET  III. 

award  should  be  made  might  sign  judgment  in  the  same  ' vni' s' 

manner  as  if  the  cause  had  been  tried  at  Nisi  Prius,  and  that 
if  in  the  plaintiff's  favour,  he  might  issue  a  writ  of  possession 
thereon,  and  proceed  in  the  usual  way  for  costs  on  such  judg- 
ment ;  it  was  said  by  the  court  that  if  the  plaintiff  recovered 
on  one  only  out  of  two  demises,  the  defendant  would  be 
entitled  to  costs  on  the  other;    and  though  the  arbitrator  Entering 
awarded  no  damages,  Coleridge,  J.,  was  of  opinion  that  in  damages  to 
signing  judgment,  the  plaintiff  might  enter  it  for  a  shilling  -warrant  judg- 
damages,  so  as  to  warrant  the  judgment  for  costs  (/).  costs. 

On  the  reference  at  Nisi  Prius  of  an  indictment  for  a  Moving  for 
nuisance,  if  a  verdict  be  taken  for  the  Crown,  subject  to  the  Jud^?D,Lonj. 

7  J  an  indictment 

award,  and  the  arbitrator  leave  the  verdict  untouched,  and  referred, 
direct  that  the  nuisance  shall  be  discontinued,  the  verdict 
remains  to  secure  performance  of  the  award,  and  the  prose- 
cutor, in  case  the  defendant  neglects  to  obey  the  arbitrator's 
directions,  has  the  choice  either  of  proceeding  by  attachment, 
or  of  moving  for  judgment  on  the  verdict.  In  case  the  course 
is  adopted  of  calling  up  the  defendant  for  judgment,  the 
motion  should  be  made  on  affidavits,  stating  the  award  and 
the  fact  of  the  defendant's  non-performance.  The  defendant 
should  have  notice  of  the  motion,  and  should  be  furnished 
with  copies  of  the  affidavits  on  which  the  motion  is  to  be 
made  (m). 

On  a  reference  of  any  matter  of  appeal  to  a  Court  of  Award  on 
General  or  Quarter  Sessions,  which  may  be  referred  under  Batter  of  ° 
statute  12  &  13  Viet.  c.  45,  when  the  submission  is  effected  appeal  to 
before  the  appeal  is  entered,  the  award,  by  section  1 2,  is  to  Sessions  may 
be  as  binding  and  effectual  as  a  regular  judgment  of  the  be  entered  as 
Court  of  General  or  Quarter  Sessions,  and  may  be  enrolled  the  Court  of 
among  the  records  of  the  court.     "When  the  submission  is  by 
order  of  the  Court  of   Sessions,  the  award,  on  application 
made  in  due  time,  may  be  entered  as  the  judgment  of  the 
Court  of  Sessions  in  the  appeal,  and  shall  be  as  binding  and 
effectual  to  all  intents  as  if  given  by  the  court  (n). 

(1}  Doe  d.  Madkins  v.  Hornor,  E.  v.  West  Riding  Justices,  34 

8  A.  &  E.  235.  L.   J.  N.  S.  M.  0.   142  ;    E.  v. 

(m)  E.  v.  Goro,  8  Dowl.  102.  Middlesex  Justices,  L.  E.  6  Q.  13. 

(n)  Soe  the  Appendix  of  Sta-  220. 
tutes.     See  ante,  p.  97.     See  also 
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SECTION  IV. 

ISSUING    EXECUTION    FOR   THE    AMOUNT   AWARDED. 

Though,  to  warrant  the  quasi  criminal  process  of  attach- 
ment, personal  service  of  the  award  on  the  party  is  necessary, 
no  such  step  needed  to  have  been  taken  before  issuing  execu- 
tion on  the  verdict  for  the  amount  awarded,  as  this  was  only 
civil  process  (0) . 

Execution  could  issue  only  for  the  sum  awarded.  There 
could  have  been  no  additional  charge  for  interest  recoverable 
under  this  method  of  proceeding  (/>).  If  the  party  sought 
interest,  he  had  to  bring  an  action  on  the  award,  and  then  he 
could  obtain  both  principal  and  interest  (q) .  But  now  by 
E.  S.  C.  (1883)  Order  XLII.  r.  16,  the  writ  of  execution  for 
the  recovery  of  money  may  be  indorsed  with  a  direction  to 
the  sheriff  to  levy  the  amount  due  and  four  per  cent,  interest 
from  the  entry  of  the  judgment. 

Where  an  arbitrator  awarded  to  the  plaintiff  one  sum  in 
respect  of  the  matters  in  the  action  referred,  and  another 
sum  in  respect  of  matters  not  in  the  action,  the  court  made 
absolute  a  rule  entitling  the  plaintiff:  to  have  paid  out  of 
court  to  him  the  amount  awarded  in  the  action,  out  of  a 
larger  sum  deposited  by  the  defendant  in  court  in  lieu  of 
bail ;  but  they  refused  to  engraft  on  the  rule  a  direction  to 
pay  over  the  residue  to  the  defendant,  saying  that  there 
ought  for  that  purpose  to  be  a  separate  application  by  the 
defendant,  which  the  plaintiff  should  have  the  opportunity  of 
answering  by  affidavit  (r) . 

If  an  award  order  a  public  officer  of  a  company,  in  whose 
name  the  company  by  statute  are  to  sue  and  be  sued,  but 
who  is  exempted  from  personal  liability,  to  pay  money  or 
costs  in  respect  of  an  action  referred,  if  the  act  give  no 


(o)  Borrowdale  v.  Kitchener,  3 
B.  &  P.  244,  overruling  Read.  v. 
Garnett,  Barnes,  58.  See  E.  S.  C. 
1883,  Ord.  XLII.  rr.  1  et  seq. 

( p)  Lee  v.  Lingard,  1  East,  400. 


(q)  Ch.urcb.er  v .  Stringer,  2  B. 
&  Ad.  777. 

(r)  Fowle  v.  Steinkeller,  9  Dowl. 
1037. 
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power  of  taking  out  execution   against  the   goods   of  the     PAST  III. 
company,  and  no  other  mode  exist  of  enforcing  payment,  a  — ! ' 


mandamus  will  lie  to  the  treasurer  and  directors,  commanding 
them  to  pay  the  sum  awarded  (s) . 

A  mandamus  would  lie  to  a  local  board  of  health  to  pay  Against  a 
the  compensation  awarded  by  an  arbitrator  under  the  Public  J^th°      ' 
Health  Act,  1848(0- 

We  have  previously  seen  that  by  the  stat.  22  &  23  Viet.  Distress 
c.  59,  s.  26,  it  is  provided  that  an  award  between  railway  a^^ 
companies  under  this  act  may  be  enforced  by  distress  infinite  railway 
and  other  process  (u). 

(s)  E.  v.  St.  Katherine's  Dock      B.  N.  S.  173. 

Co.,  4  B.  &  Ad.  360.  (u)  See  ante,  P.  III.  ch.  7,  s.  2, 

(<)  Eingland  v.  Lowndes,  15  0.      d.  3,  p.  631. 
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SETTING  ASIDE  AN  AWAKD  ON  MOTION. 


PAST  III. 

CH.  IX. 
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contents  of 
the  ninth 
chapter. 


HAVING  discussed  the  various  modes  of  enforcing  valid 
awards,  we  have  now  to  see  how  a  party  may  obtain  relief 
at  law  against  one  that  is  void  or  defective.  This,  if  his 
objections  be  well  founded,  he  may  in  general  effect  by  the 
summary  method  pointed  out  in  this  chapter — of  making  a 
motion  in  court  to  set  aside  the  award. 

On  what  references  the  courts  of  law  have  jurisdiction  to 
entertain  the  motion, — within  what  period  after  the  award 
has  been  published  the  motion  must  be  made, — and  for  what 
causes  the  courts  will  set  the  award  aside, — are  respectively 
set  forth  in  the  first  three  sections. 

The  other  succeeding  sections  treat  of, — the  practical  steps 
to  be  taken  on  making  the  application, — the  motion  to  set 
aside, — the  answer  that  may  b.e  given  by  the  party  supporting 
the  award, — and  the  result  of  the  motion. 


SECTION  I. 

THE  JURISDICTION  OF  THE  COURTS  TO  SET  AN  AWARD  ASIDE 
ON  MOTION. 

It  is   only  when  the  submission  is  by  rule  of  court,  or 
can  be  made  a  rule  of  court,  or  has  the  effect  of  a  rule  of 
court  (a),  that  the  courts  have  any  jurisdiction  to  set  aside  an 
rule  of  court,    award  on  motion  (b) .     When  the  submission  was  by  agree- 
ment out  of  court,  the  courts  of  common  law  had  no  authority 


CH.  IX.  S.   1. 

When  sub- 


(a)  Bennett  v.  Watson,  29  L.  J. 
Ex.  357,  S.  C.  5  H.  &  N.  831 ; 
stat.  52  &  53  Viet.  c.  49,  s.  1. 


(b)  Mitchell    v.     Stayeley,    16 
East,  58. 


JURISDICTION  OF  THE  COURTS. 
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to  set  aside  an  award  until  the  statute  9  &  10  W.  III.  c.  15,     PART  III. 
which  is  now  repealed  (c). 

For  misbehaviour  of  the  arbitrator,  the  only  remedy  was 
by  bill  in  equity,  since  it  could  not  be  pleaded  as  a  defence  to 
an  action  on  the  award  (d). 

The  statute  of   William  III.  provided  in  effect,  that  in  Stat.  9  &  10 

,     .    .  ,   .      ,  £      W.  III.  c.  15. 

all  cases  where  the  submission  contained  an  agreement  tor 

making  it  a  rule  of  any  of  the  superior  courts  of  record,  the 
award,  if  procured  by  corruption  or  undue  means,  should  be 
set  aside  on  complaint  to  the  court  of  which  the  submission 
was  agreed  to  be  made  a  rule  (e). 

Now  by  the  Arbitration  Act,  1889,  s.  11  (2),  "where  an  Setting  aside  : 
arbitrator  or  umpire  has  misconducted  himself,  or  an  arbitra-  j^  [§89. 


tion  or  award  has  been  improperly  procured,  the  court  may 
set  the  award  aside."  The  words  of  this  section  seem  large 
enough  to  apply  to  parol  references,  though  probably  not 
intended  to  do  so. 

The   jurisdiction   to   set   aside   an   award,   in   old   times,  Motion  in. 
whether  at  common  law  or  under  the  statute  of  "William  III., 
could  alone  be  exercised  on  motion  made  for  that  purpose 
openly  in  the  court  of  which  the  submission  had  been  made 
a  rule  ;  for  a  judge  at  chambers  had  no  power  to  set  aside  an  Not  before  a 
award,  though  in  vacation   he   could   stay  all  proceedings  chambers. 
under  the  award  till  the  next  term,  in  order  to  allow  time  for 
an  application  to  avoid  it  to  be  made  to  the  court  (/).     And 
it  would  seem  that  under  the  above-quoted  section,  the  power 
of  setting  aside  awards  is  still  confined  to  the  court  alone. 

Where  the  submission  allowed  the  making  it  a  rule  of  any  Motion  in 
divisional  court  of  the  High  Court  of  Justice,  and  it  was 


made  a  rule  of  the  Queen's  Bench  Division,  the  Chancery  submission  is 
Division  refused    to   entertain   a   motion   to   set  aside   the 
award  (#)  . 

It  was  held  that  an  award  made  pursuant  to  an  order  of  Court  of 
reference  on  the  trial  at  the  Lancaster  assizes  of  a  cause  in  fi^Ttd 
the  Common  Pleas  at  Lancaster,  could  not  bo  impeached  on  Lancaster. 
motion  in  the  courts  at  Westminster,  for  they  did  not  acquire 


(c)  52  &  53  Viet.  c.  49,  s.  26.  (/)  Cromer  v.  Churt,  15  M.  & 

(d)  Voale  v.  Warner,  1  Saund.  W.  310. 

327  c,  notes.  (g]  Lomax  Arbitration,  42  L.  T. 

(e)  Dawson  v.  Sadler,  1  S.  &  S.  N.  S.  391. 
537. 
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any  jurisdiction  for  that  purpose  under  the  4  &  5  W.  IY.  c.  62, 
8.  26,  which  empowered  the  superior  courts  at  Westminster, 
after  trials  of  actions  in  the  Common  Pleas  at  Lancaster,  to 
grant  new  trials  or  enter  verdicts  or  non-suits. 

But  in  that  particular  case  the  application  might  have  been 
made  to  any  judge  at  chambers,  all  of  the  judges  being 
appointed  judges  of  the  Common  Pleas  of  Lancaster,  under 
section  24  of  the  act  (/<). 

The  superior  courts  cannot  set  aside  an  award  on  a  refer- 
ence by  a  county  court  order.  The  county  court  judge  alone 
has  the  power,  on  application  made  to  him  at  the  first  court 
held  more  than  a  week  after  the  entry  of  the  award  as  the 
judgment  (t). 


PAET  III. 

CH.  IX.  8.  2. 

Time  for 
Betting  aside 
award  under 
the  statute. 


Time  under 
Arbitration 
Act,  1889. 


SECTION  II. 

WITHIN  WHAT  PERIOD  THE  MOTION  TO  SET  ASIDE  AN  AWARD 
MUST  BE  MADE. 

i.  Time  for  moving  to  set  asideJ] — It  was  enacted  by  the 
9  &  10  "W.  III.  c.  15,  s.  2,  that  awards  procured  by  corrup- 
tion or  undue  means  should  be  adjudged  to  be  void,  and  be  set 
aside,  provided  "  complaint  of  such  corruption  or  undue  prac- 
tice be  made  in  the  court  where  the  rule  is  made  for  submis- 
sion to  such  arbitration  or  umpirage,  before  the  last  day  of 
the  next  term  after  such  arbitration  or  umpirage  made  and 
published  to  the  parties." 

This  Act  has  been  repealed  by  the  Arbitration  Act,  and 
now,  by  Order  LXIY.  r.  14  (1883),  '-'An  application  to  set 
aside  an  award  may  be  made  at  any  time  before  the  last  day 
of  the  sittings  next  after  such  award  has  been  made  and 
published  to  the  parties."  It  was  held  that,  under  the  Eules 
of  1875,  which  did  not  contain  this  provision,  though  the 
Judicature  Act,  1873,  abolished  the  old  law  terms  generally 
with  reference  to  the  administration  of  justice,  it  still  pre- 
served them  as  the  measure  for  determining  the  time  within 


(h)  Byrne  v.  Fitzhugh,  5  Tyrw. 
221. 

(r)  Mayer  v.  Fanner,  L.  E.  3 


Ex.  D.  235 ;  stat.  9  &  10  Viet. 
c.  95,  s.  77,  re-enacted  51  &  52 
Yict.  c.  43,  s.  104. 
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which  motions  must  have  been  made  under  the  statute  (9  &  10     PAET  III. 
W.  III.  c.  15)  for  setting  aside  awards  (/•). 


The  old  law  terms,  under  11  Or.  IV.  &  1  W.  IV.  c.  70,  Old  law 
s.  6,  and  the  1  W.  IV.  e.  3,  s.  3,  were  the  following :—  term8' 
Hilary  Term,  which  began  on  the  llth  and  ended  on  the 
31st  of  January;  Easter  Term,  which  began  on  the  15th  of 
April  and  ended  on  the  8th  of  May ;  Trinity  Term,  which 
began  on  the  22nd  of  May  and  ended  on  the  12th  of  June ; 
and  Michaelmas  Term,  which  began  on  the  2nd  and  ended 
on  the  25th  of  November.  But  if  the  whole  or  any  number 
of  the  days  intervening  between  the  Thursday  before  and  the 
Wednesday  next  after  Easter  day  fell  within  Easter  Term, 
though  the  days  were  part  of  the  term,  there  were  to  be  no 
sittings  in  bane  on  any  of  them,  but  the  term  was  in  such 
case  to  be  prolonged  and  continued  for  such  number  of  days 
of  business  as  should  be  equal  to  the  number  of  intervening 
days  before  mentioned,  exclusive  of  Easter  day ;  and  the 
commencement  of  the  ensuing  Trinity  Term  was  in  such 
case  to  be  postponed,  and  its  continuance  prolonged  for  an 
equal  number  of  days  of  business.  In  case  the  last  day  of 
any  term  would  have  fallen  on  a  Sunday,  the  Monday  follow- 
ing was  to  be  taken  as  the  last  day  (/). 

The  courts  laid  it  down  that  the  limitation  given  by  the  Limit  applies 
statute  of  William  III.  applied  to  all  objections,  and  that  an  j^Sd** 
award,  however  defective  on  its  face,  could  not  be  set  aside  motion, 
after  the  time  allotted  by  the  act(w).      If,  however,  any 
attempt  were  made  to  enforce  an  award  by  attachment,  the 
application  might  be  resisted  at  any  time,  however  late,  for 
defects  appearing  on  the  face  of  the  award  («). 

The  old  statute  of  William  III.  (o)  provided  that  the  time  Publication  to 
for  setting  aside  an  award  should  begin  to  run  after  the  noticoofe8' 
award  was  made  "and  publisher/  to  f//e  parties."     The  new  award  made, 
rule,  Order  LXIV.  r.  14,  also  makes  the  time   commence 
from  publication  of  the  award  to  the  parties. 

The  limited  period,   therefore,   is  not  necessarily  to  be 

(A-)  Christ's  Hospital,  Brecknock  73;  Lowndes  v.  Lowndos,  1  East, 

v.  Martin,  3  Q.  B.  D.  16.  276;  Auriol  v.  Smith,  1  Turn.  \ 

(I)  Burt,  In  re,  5  B.  C.  668;  E.  121  ;  Dubois  v.  Medlycott, 

Price  v.  Hughes,  1  Dowl.  448.  Barnes,  55;  Stephonson  v.  Brown- 

(m)  Freame  v.  Pinnegar,  1  ing,  Barnes,  56;  Zacharyv.  Shep- 

Oowp.  23.  herd,  2  T.  E.  781. 

(n)  Pedloy  r.  Goddard,  7  T.  E,          («)  9  &  10  W.  III.  c.  15. 
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computed  from  the  making  of  the  award,  but  from  the  pub- 
.  lioation  of  it  to  the  parties. 

An  award  is  ordinarily  said  to  be  published  as  soon  as  it 
has  been  executed  by  the  arbitrator  and  announced  as  his 
final  determination,  so  that  he  no  longer  retains  any  power  of 
alteration,  and  the  instrument  is  complete  as  an  award  (p). 
But  the  publishing  in  this  sense  is  not  the  publishing  re- 
quired by  the  statute,  which  demands  a  publishing  to  the 
parties.  There  is  no  publishing  to  the  parties  until  they 
have  notice  that  the  award  has  been  made  (<?).  This  notice 
is  sufficient ;  and  the  time  will  run  from  the  date  of  such 
notice,  although  it  be  not  until  long  after  that  the  party  has 
intimation  of  the  contents  of  the  award,  or  is  served  with  a 
copy  of  it  (f). 

As  in  cases  of  references  not  under  the  statute  the  courts 
commenced  the  computation  of  the  period  allowed  for  setting 
aside  the  award  from  the  publication  to  the  parties  by  analogy 
to  the  statute  (s),  the  following  points  decided  on  this  head 
on  submissions  by  common  law  may  conveniently  be  noticed 
here.  In  a  case  in  the  Common  Pleas  it  was  laid  down  that 
an  award  was  to  be  considered  as  published  to  the  parties, 
when  the  parties  had  notice  that  it  was  ready  for  delivery  on 
payment  of  the  reasonable  charges ;  and  that  when  the  arbi- 
trator gave  notice  that  the  award  was  ready,  but  refused  to 
deliver  it  except  on  payment  of  an  alleged  excessive  charge, 
the  court  held  that  the  award  was  not  published  until  the 
arbitrator's  charge  had  been  taxed  by  the  officer  of  the 
court  (t). 

But,  in  a  subsequent  case,  the  Court  of  Queen's  Bench 
expressed  their  dissent  from  the  above  decision,  and  held 
that  an  award  was  published  when  the  arbitrator  gave  notice 
that  the  award  was  ready  to  be  delivered  on  payment  of  his 
charges,  whether  those  charges  were  reasonable  or  not  (M). 

And  in  this  view  the  Court  of  Exchequer  concurred,  on 
the  ground  that  it  led  to  less  dispute  afterwards ;  whereas  the 


(p)  Brooke  v.  Mitchell,  6  M.  & 
W.  473. 

(q)  Brooke  v.  Mitchell,  6  M.  & 
W.  473 ;  Potter  v.  Newman,  4 
Dowl.  504. 

(r}  Hems-worth  v.  Brian,  7  M. 
&  G.  1009. 


(s)  Potter  v.  Newman,  4  Dowl. 
504. 

(t)  Musselbrook  v.  Dunkin,  9 
Bing.  605. 

(«)  Macarthur  v.  Campbell,  5 
B,  &  Ad.  518. 
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rule  in  Musselbrook  v.  Dunkin  (.r)  would  make  the  time  for     PAET  III. 
moving  to  set  aside  the  award  depend  upon  the  variable  time    CH-  "•  8- 


when  the  master  might  make  his  report  as  to  the  reasonable- 
ness of  the  charges  (y). 

In  a  more  recent  case  the  Court  of  Common  Pleas  seem 
to  have  held  that  an  award  was  published  by  a  notice  that 
it  was  ready  for  delivery  on  payment  of  a  specified  sum  for 
the  arbitrator's  charges,  although  it  was  suggested  that  that 
sum  was  excessive ;  for  when  the  plaintiff  moved  to  set  aside 
the  award  which  had  been  taken  up  by  the  defendant,  and 
alleged  as  an  excuse  for  not  applying  within  the  proper  time 
after  this  notice  of  the  award  being  ready  for  delivery,  that 
the  fee  demanded  by  the  arbitrator  was  extortionate,  and  that 
therefore  he  had  not  taken  up  the  award,  the  court  expressed 
a  very  decided  opinion  against  the  validity  of  the  excuse,  the 
party  not  having  applied  to  the  court  to  have  the  arbitrator's 
charges  taxed  by  the  master  (2). 

Whether  the  courts  had  a  discretionary  power  of  allowing  "Whether 
further  time  than  the  statute  of  "Will.  III.  prescribed  for  the 
application  may  be  doubted.  for  moving. 

But  now  Order  LXIV.  r.  7,  which  enables  the  court  or  a 
judge  to  enlarge  the  time  "  appointed  by  these  rules "  for 
doing  any  act  or  taking  any  proceeding,  even  though  the 
application  is  not  made  until  after  the  expiration  of  the  time 
appointed,  has  been  held  to  allow  the  judge  to  give  further 
time  for  moving  to  set  aside  an  award  after  the  prescribed 
time  has  elapsed  (ci) . 

In  a  case  under  the  old  law  where  one  of  the  parties  im- 
properly kept  the  submission,  and  thus  it  was  contended, 
prevented  it  being  made  a  rule  of  court  within  the  term 
following  the  making  of  the  award,  and  rendered  it  impos- 
sible for  the  other  party  to  apply  to  set  aside  the  award 
within  the  old  statutable  time,  "Williams,  J.,  on  a  motion  for  an 
enlargement  on  these  grounds,  made  on  the  last  day  but  one 
of  the  term,  granted  the  party  permission  to  move  to  set  aside 
the  award  in  the  following  term,  and  directed  that,  if  a  rule- 

(03)  9  Bing.  G05.  (z)  Mooro  r.  Barley,  1   C.  B. 

(y)  Brooke  v.  Mitchell,  6  M.  &      445. 

W.  473.  («)  Oliver  and  Scott,  In  re,  43 

Ch.  B.  310,  S.  C.  69  L.  J.  Ch.  148. 

K.  U  U 
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nisi  should  then  be  granted,  it  should  be  dated  as  of  the 

.  ,,. 

.  preceding  term  (o  )  . 

But  the  propriety  of  the  above  decision  was  questioned  by 
Coleridge,  J.,  on  several  occasions.  That  learned  judge,  re- 
marking that  the  application  in  P  erring  and  Reymer,  In  re(c}, 
was  ex  parte,  under  a  somewhat  similar  state  of  facts,  came  to 
a  contrary  decision,  expressing  strong  doubts  of  the  power  of 
the  courts  to  antedate  the  rule,  and  saying  that  he  had  no 
idea  that  the  courts  could  dispense  with  the  provisions  of  an 
Act  of  Parliament,  though  they  might  dispense  with  their 
own  rules  (d). 

On  a  more  recent  occasion,  where  a  party,  on  the  last  day 
but  one  of  the  term  next  after  the  award  was  made,  asked 
leave  to  be  allowed  to  move  on  the  last  day  of  term  to  set 
aside  the  award,  on  the  ground  that  the  affidavit  on  which 
the  motion  was  intended  to  be  grounded  had  not  arrived  from 
the  country,  Maule,  J.,  refused  the  motion,  saying  that  to 
allow  it  would  be  to  repeal  the  act  (e). 

A  subsequent  decision  in  the  Queen's  Bench  is  apparently 

„  „.,          ,  ,  .  .          ,..  I.-, 

confirmatory  ol  the  above  ruling.     A  rule  nisi  was  obtained 

on  ^e  ^as^  ^ay  kiit  one  °^  ^erm  ^°  se^  aside  an  award  under 
the  statute  made  in  the  previous  vacation.  The  submission 
was  not  made  a  rule  till  after  the  term  had  expired.  On  an 
application  in  the  following  term  to  allow  the  rule  embodying 
the  submission  to  be  drawn  up  as  of  the  day  on  which  the 
motion  was  made,  and  to  enlarge  the  rule  nisi  then  obtained, 
and  to  allow  it  to  be  drawn  up  on  reading  the  rule  founded 
on  the  submission  so  drawn  up  as  prayed  for,  Erie,  J.,  refused 
the  motion,  saying  that  the  statute  was  precise  in  its  terms, 
and  that  as  the  motion  before  the  submission  was  made  a  rule 
could  not  be  attended  to  by  the  court,  and  the  time  limited 
by  the  statute  had  expired,  the  party  was  precluded  from 
moving  for  another  rule  to  set  the  award  aside.  It  appeared 
that  the  party  moving  had  no  copy  of  the  submission,  which 
was  in  the  hands  of  the  opposite  party,  who  refused  to  make 
it  a  rule  of  court  in  time  ;  but  no  application  had  been  made 


(Z>)  Perring  and  Keyrner,  In  re, 
3  Dowl.  98. 
(c)  3  Dowl.  98. 
((?)  Smith  and  Blake,  In  re,  8 


Dowl.   133,  S.    C.    2   Jur.   1015; 
Reynolds  v.  Askew,  5  Dowl.  682. 
(e)  Evans  v.  Howell,  In  re,  4 
M.  &  G.  767. 
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to  the  court  to  compel  the  latter  to  produce  it  for  the  purpose     PART  III. 
of  having  it  made  a  rule  (/). 


More  recently,  however,  the  same  learned  judge  drew  Party  apply- 
an  important  distinction.  On  the  last  day  but  one  of  the 
term  next  after  the  making  of  the  award,  a  party  obtained 
a  rule  nisi  for  the  other  party  to  file  the  submission  with  the 
master,  in  order  to  its  being  made  a  rule  of  court  as  of  the 
day  on  which  the  motion  to  set  aside  the  award  was  made  ; 
and  that  the  rule  to  set  aside  the  award  should  be  drawn  up 
on  reading  such  rule.  The  party  applying  had  good  ground 
for  supposing  that  the  other  side,  in  whose  hands  the  submis- 
sion was,  intended  to  make  it  a  rule  of  court,  and  it  was  only 
by  an  accident  that  that  result  did  not  take  place.  Erie,  J., 
making  the  latter  rule  absolute,  observed,  "  The  party  has, 
within  the  time  limited  by  the  statute,  applied  to  set  aside  the 
award,  and  also  to  make  the  submission  a  rule  of  court  as  of 
the  same  day  on  which  the  motion  was  to  be  made.  The 
distinction  between  the  present  case  and  those  which  have 
been  cited  I  take  to  be  this  :  that  here  the  party  applying  to 
set  aside  the  award  did  take  the  initiative  within  the  time 
limited  by  the  statute,  and  that  he  was  not  able  to  make  the 
submission  a  rule  of  court  by  reason  of  its  being  in  the  hands 
of  the  other  party  ;  whereas  in  the  cases  which  have  been 
referred  to,  the  motion  itself  was  made  after  the  time  limited 
by  the  statute.  If  there  had  been  no  reason  for  supposing 
that  the  submission  would  have  been  made  a  rule  of  court,  so 
as  to  enable  the  party  to  move  to  set  it  aside  within  the 
limited  time,  I  think  a  different  answer  must  have  been  given 
to  this  motion  "  (g). 

Since  the  Judicature  Acts  service  of  notice  of  motion  to  set  Notice  of 
aside  the  award  was  held  a  sufficient  "  complaint  in  the  court" 
within  the  statute,  and  where  it  was  made  before  the  last  day 
of  the  term  following  the  publication  of  the  award  the  court 
allowed  the  motion  to  be  heard  later  (//).  So,  too,  since  the 
Arbitration  Act,  1889,  a  notice  of  motion  set  down  before  the 

(  /)  Ross  v.  Ross,  16  L.  J.  Q.  B.          (A)  Huddersficld  r.  Jacomb,  L. 
38,  S.  C. 


138,  S.  C.  4  D.  &  L.  648.  R.  17  Eq.  476;  on  ajipral,  L.  B.  10 

(</)  Midland  Rail.  Co.  v.  Hem-  Ch.  App.  92;    Smith   v,   1'arksido 

in-,  4  D.  &  L.  788,  S.  C.  11  Jur.  Mining  Co.,  6  Q.  B.  D.  67. 

<;:,s. 
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last  day  of  the  prescribed  sittings  is  an  application  to  set 
aside  an  award  under  Order  LXIV.  r.  14,  and  the  motion  is 
in  time,  though  it  does  not  come  on  for  hearing  till  after  the 
sittings  (i). 

Where  two  terms  had  elapsed  after  the  making  of  the 
award,  the  Court  of  Common  Pleas  refused  to  hear  the 
motion,  though  hoth  parties  had  agreed  to  the  motion  being 
then  made  (7r). 

The  rule  was  equally  strict  in  the  Chancery  Division.  If 
the  complaint  were  made  on  the  last  day  of  the  next  term  it 
was  too  late.  The  case  of  Harvey  v.  Shelton  (/),  where  the 
motion  was  allowed  to  be  made  on  the  last  day  of  term,  was 
in  a  later  case  treated  as  if  the  proceeding  had  been  by  mis- 
take (m). 

The  reference  of  a  cause  by  agreement  out  of  court  was  a 
reference  under  the  statute  of  Will.  III.,  and  not  at  common 
law ;  and  therefore  the  motion  to  set  aside  the  award  must 
have  been  made  within  the  time  given  by  the  statute  (n). 

ii.  When  award  in  a  cause  at  common  law.'] — The  reference 
of  a  cause  by  an  order  of  a  judge,  or  an  order  of  Nisi  Prius, 
or  by  a  rule  of  court,  was  not  a  reference  under  the  statute  of 
Will.  III.,  but  by  the  common  law  power  of  the  court,  and 
the  statutable  limitation  of  time  by  that  act  did  not  neces- 
sarily apply  (0)  :  and  the  same  limit  did  not  attach  in  all 
cases  (/>).  But  E.  S.  C.  1883,  Order  LXIY.  r.  14,  seems  to 
apply  to  these  references  as  well  as  to  those  out  of  court,  and 
makes  the  practice  uniform. 

When  the  award  directed  the  verdict  for  the  plaintiff  to 
stand,  subject  to  the  opinion  of  the  court,  a  motion  to  enter  a 


(j)  Gallop  v.  Central  Queens- 
land Meat,  &c.  Co.,  25  Q.  B.  D. 
230,  S.  C.  59  L.  J.  Q.  B.  460. 

(A-)  North  British  Bail.  Co.  v. 
Trowsdale,  35  L.  J.  N.  S.  C.  P. 
262,  S.  C.  L.  E.  1  C.  P.  401. 

(/)  7  Beav.  455. 

(TO)  Huddersfield  v.  Jaconib,  L. 
E.  17  Eq.  476;  on  appeal,  L.  B. 
10  Chanc.  92. 

(?()  Eushworth  v.  Barren,  3 
Dowl.  317;  Eeynolds  v.  Askew,  5 
Dowl.  682. 

(o)  Anderson  v.  Coxeter,  1  Stra. 


301 ;  Potter  v.  Newman,  4  Dowl. 
504. 

(p]  Eiccard  r.  Kingdon,  3  D.  & 
L.  773 ;  Thompson  v.  Jennings, 
10  Moore,  119;  Borrowdale  r. 
Kitchener,  3  B.  &  P.  244;  Allenby 
v.  Proudlock,  4  Dowl.  54;  Martin 
v.  Burge,  6  N.  &  M.  201,  S.  C.  4 
A.  &  E.  973 ;  Hayward  v.  Phillips, 
6  A.  &  E.  119;  Eawsthorn  v. 
Arnold,  6  B.  &  C.  629 ;  Lyng  v. 
Sutton,  5  Dowl.  39 ;  Sell  v.  Carter, 
2  Dowl.  245  ;  Moore  v.  Butlin,  7 
A.  &  E.  595, 
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verdict  for  the  defendant  pursuant  to  a  point  raised  on  the     PAET  ni- 
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award   (whether  the  arbitrator  were   or  were  not  specially 


empowered  to  raise  questions)  must  have  been  made  within  p"^"  stated 
the  same  time  as  a  motion  to  set  aside  the  award ;  for  the  in  award, 
arbitrator  having   expressly  decided  for  the  plaintiff,   the 
application  was  in  fact  an  application  to  set  aside  his  award  ; 
and  both  terms  might  have  been  included  in  one  rule,  either 
to  set  aside  the  award,  or  to  enter  the  verdict,  according  to 
the  opinion  of  the  court  on  the  facts  found  (q). 

in.   When  further  time  allowcd.~\ — In  all  cases  of  references  Discretionary 
by  common  law,  whether  the  prescribed  limit  was  that  adopted  f  ur^hertlme 
from  analogy  to  a  verdict,  or  that  founded  on  analogy  to  the  to  move, 
statute  of  William  III.,  the  courts  in  the  exercise  of  their 
discretion  would,  on  sufficient  grounds  being  shown  to  them, 
allow  a  further  period  for  making  the  application  to  set  aside 
the  award  (r).     And  now  E.  S.  C.  1883,  Order  LXIY.  r.  7, 
seems  to  extend  the  discretion  of  the  court  to  all  awards  (s) . 
Where  an  award  was  made  on  reference  of  a  cause  at  Nisi  When  no 
Prius,  the  court,  on  a  statement  of  facts  showing  that  it  was  counsel's 
impossible  for  the  attorney  to  prepare  a  case  and  get  counsel's  °Pmion- 
opinion  on  the  validity  of  the  award  within  the  first  four 
days  of  term,  on  application  for  that  purpose  made  on  the 
second  day  of  term,  enlarged  the  time  for  making  the  motion 
to  a  day  later  than  the  fourth  day  of  term  (t}. 

In  a  later  case,  on  a  reference  by  judge's  order  of  a  cause  Party  keeping 
and  all  matters  in  difference,  where  the  defendant,  in  whose 
favour  the  award  was,  improperly  kept  the  order  of  reference 
from  the  plaintiff  and  prevented  its  being  made  a  rule  of 
court  till  too  late,  Patteson,  J.,  granted  a  rule  giving  the 
plaintiff  an  additional  term  to  move  to  set  aside  the  award, 
and  directed  that  the  rule  to  set  aside  the  award,  if  granted, 
should  bear  date  on  the  day  of  the  application  for  the  en- 
largement. The  motion  for  leave  to  move  (being  made  in 

(</)  Paxton  v.  Groat  North  of  East,  4G5 ;   Worrall  v.  Doano,  2 

England  Rail.   Co.,   reported  in  Dowl.  261 ;  Homsworth  v.  Brian, 

Eiccard  v.  Kingdon,  notes,  3D.  7  M.  &  G.  1009. 

&  L.  773;   Anderson  v.  Fuller,  4  («)  Oliver  v.  Scott,  43  Ch.  D. 

M.  &  W.  470.  310,  S.  C.  59  L.  J.  Ch.  148. 

(r)  Allenby    v.     Proudlock,    4  (t)  Bennett  v.  Skurdon,  5  M.  & 

Dowl.  54  ;  Rogers  v .  Dallimoro,  6  R.  10. 
Taunt.  Ill ;  Synge  v.  Jervoise,  8 
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technical 
grounds. 
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Party  misled 
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Bad  health. 


Easter  Term)  asked  leave  to  move  in  Trinity  Term,  but  the 
argument  on  that  role  not  coming  on  until  Michaelmas  Term, 
it  having  been  enlarged  by  consent,  it  was  urged  that  the 
court  would  not  make  absolute  a  rule  which  could  have  no 
effect  when  granted,  as  Trinity  Term  had  elapsed ;  but  the 
court  intimated  that  they  thought  they  had  power  to  mould 
the  rule  accordingly,  as  it  had  stood  over  by  consent;  and 
the  rule  was  ultimately  drawn  up  allowing  the  party  to  make 
his  motion  to  set  aside  the  award  in  the  Michaelmas  Term 
then  instant  (u). 

Where  a  whole  term  had  elapsed  after  an  award  made  on 
a  submission  by  a  judge's  order,  the  court  entertained  the 
motion  in  the  second  term,  and  set  aside  the  award,  the 
merits  being  clear,  and  the  counsel  having  been  instructed  to 
move  earlier,  but  having  for  some  cause  failed  to  do  so  (#). 

"Where  the  rule  to  set  aside  the  award  was  enlarged  by 
consent  to  beyond  the  limited  period,  and  then  ultimately 
discharged  on  a  preliminary  technical  objection,  Patteson,  J., 
being  of  opinion  that  had  the  rule  not  been  so  enlarged,  but 
disposed  of  on  the  same  ground  within  the  first  term,  the 
party  might  within  that  term  have  moved  again,  thought  this 
a  sufficient  reason  for  allowing  a  second  application  as  soon 
as  the  first  rule  was  discharged  (y). 

But  a  party  who  would  take  the  case  out  of  the  ordinary 
rule  must  show  clearly  to  the  court  why  the  application  is 
made  too  late.  Hence,  if  after  the  usual  period  information 
be  obtained  of  facts  which  afford  grounds  for  impeaching  the 
award,  the  rule  will  be  refused,  unless  the  party  positively 
allege  that  he  did  not  know  of  the  circumstances  on  which  he 
relies  in  time  (s) .  It  is  no  sufficient  reason  for  delay  on  the 
part  of  the  plaintiff,  that  he  failed  to  move  in  time,  as  the 
defendant  had  misled  him,  by  stating  that  he,  the  defendant, 
intended  to  move  to  set  the  award  aside;  for  the  plaintiff 
ought  not  to  have  relied  on  the  defendant,  but  to  have 
proceeded  himself  (a). 

In  a  more  recent  case  the  Court  of  Exchequer  considered 
that  an  affidavit  that  the  applicant  was  in  bad  health,  and 


(u)  Bottomley  v.  Buckley,  4  D. 
&  L.  157. 

(a-)  Rogers  v.  Baltimore, 6 Taunt. 
111. 


(y)  Sherry  v.  Oke,  3  Dowl.  349, 
(z)  Eeynolds  v.  Askew,  5  Dowl. 
682. 
(a)  Emet  v.  Ogden,  7  Bing.  258. 
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unfit  on  that  account  to  attend  to  business,  did  not  excuse  a     PAET  m- 
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delay ;    and  Pollock,  C.  B.,  stated  the  rule  could  not  be  - 
relaxed,  except  a  case  of  fraud  was  made  out  (b). 

The  cases  which  have  been  previously  cited  as  showing  that  Arbitrator 
an  award  is  to  be  considered  as  published  to  the  parties,  exccssivefee. 
although  it  can  only  be  had  on  payment  to  the  arbitrator  of 
an  extortionate  fee,  prove  also  that  the  fact  of  the  party 
having  on  that  ground  delayed  to  take  up  the  award,  and  so 
remaining  ignorant  of  its  contents,  is  an  insufficient  excuse 
for  not  applying  to  set  aside  the  award  in  time.  If,  however, 
the  party  had  had  the  arbitrator's  charges  taxed,  and  had 
demanded  the  award,  tendering  the  sum  found  reasonable  by 
the  master,  the  court  perhaps  would  have  granted  some 
indulgence  if  the  arbitrator's  continued  refusal  to  deliver  the 
award  had  obstructed  the  party's  moving  in  due  course  (c). 

Where  an  arbitrator  made   an  award  after  one  of  the  Recent  ap- 
parties  became  insolvent,  and  the  assignee  was  not  appointed  assignee? 
until  two  terms  had  expired,  the  court,  it  seems,  would  not 
hear  him,  although  he  moved  to  set  aside  the  award  imme- 
diately on  his  appointment  (<l) .     So  the  circumstance  that  a  Bankruptcy, 
fiat  in  bankruptcy  had  issued  against  the  plaintiff  was  no 
reason  for  extending  the  time  (e). 

iv.   When  award  under  the  Lands  Clauses  Act.'] — When  an  Time  under 
award  is  made  under  the  Lands  Clauses  Consolidation  Act,  clauses1  Act. 
1845,  it  was  held  before  the  R.  S.  C.  1883,  that  the  motion  to 
set  it  aside  must  be  made  within  the  period  limited  by  the 
statute  9  &  10  W.  III.  c.  15,  for  setting  aside  awards  under 
that  act  (/).     Now  there  seems  no  reason  why  the  time  for 
setting  aside  the  award  should  not  be  the  same  as  in  other 
cases,  Order  LXIV.  r.  14,  being  general  in  its  language,  and 
sect.  24  of  the  Arbitration  Act,  1889,  does  not  apply  in  terms 
to  this  point. 

(b]  Ouadiano  v.  Brown,  2  Jur.  (e)  Homsworth  r.  Brian,  7  M. 
N.  S.  358.  &  G.  1009. 

(c)  Macarthur  v.  Campbell,   5  ( f )  Harper  v.  Groat  Eastern. 
B.  &  Ad.  518;  Mooro  r.  Darloy,  1  Rail.  Co.,  L.  E.  20  Eq.  39.      Seo 
( '.  l'>.  115;  Musselbrook  v.  Dunkiii,  Iluddorsneld  v.  Jacorao,  L.  R.  17 
9  Bing.  605.  Eq.   476 ;    on  appeal,   L.  R.    10 

(<l.  Ilobbs  v.  Fcrrar.s,  8  Dowl.      Chanc.  92. 
779. 
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FOR  WHAT  CAL'SES  AN  AWARD  MAY  BE  SET  ASIDE  ON  MOTION. 

i.  WJicre  the  conduct  of  the  arbitrator  is  corrupt  or  irregular. ~\ 
— By  the  Arbitration  Act,  1889,  s.  11  (2),  where  an  arbitrator 
or  umpire  has  misconducted  himself,  or  an  arbitration  or 
award  has  been  improperly  procured,  the  court  may  set  the 
award  aside.  We  may  remark  as  a  general  rule  that  every 
ground  of  relief  in  equity  against  an  award  has  always  been 
held  to  be  equally  open  in  the  courts  of  common  law  on  motion 
in  a  summary  way  to  set  the  award  aside  (g). 

An  award  on  a  compulsory  reference  under  the  Common 
Law  Procedure  Act,  1854,  could  be  set  aside  only  on  the 
same  grounds  as  awards  on  references  by  agreement  (//). 

In  neither  class  of  arbitrations  could  an  award  be  impeached 
on  the  ground  that  it  was  an  erroneous  decision  in  law  or  fact 
when  the  alleged  error  did  not  appear  on  the  face  of  the 
award  (/).  But  by  Order  LIX.  r.  3,  "where  a  compulsory 
reference  to  arbitration  has  been  ordered,  any  party  to  such 
reference  may  appeal  from  the  award  or  certificate  of  the 
arbitrator  or  referee  upon  any  question  of  law ;  and  on  the 
application  of  any  party  the  court  may  set  aside  the  award  on 
any  ground  on  which  the  court  might  set  aside  the  verdict  of 
a  jury.  Such  appeal  shall  be  to  a  Divisional  Court  who  shall 
have  power  to  set  aside  the  award  or  certificate,  or  to  remit 
all  or  any  part  of  the  matter  in  dispute  to  the  arbitrator  or 
referee,  or  to  make  any  order  with  respect  to  the  award  or 
certificate,  or  all  or  any  of  the  matters  in  dispute  that  may  be 
just." 

The  decision  by  the  Divisional  Court  will  be  final  unless 
special  leave  be  given  to  appeal  (£). 

In  every  court  of  law  or  equity  the  award  will  be  set  aside 


(g)  R.  r.  Wheeler,  3  Burr.  1257; 
Lingood  v.  Eade,  2  Atk.  501. 

(A)  Hogg  v.  Burgess,  27  L.  J. 
Ex.  318,  S.  C.  3  H.  &  N.  293; 
Holgate  v.  Killick,  31  L.  J.  Ex. 
7;  Muncly  v.  Bluck,  9  C.  B.  N.  S. 
557,  S.  C.  30  L.  J.  C.  P.  193; 
Holloway  v.  Francis,  9  C.  B,  559 ; 


Brown  v.  Hellaby,  26  L.  J.  Ex. 
217,  S.  0.  1  H.  &  N.  729. 

(«')  Baggalay  v.  Borthwick,  10 
C.  B.  N.  S.  61,  S.  C.  siib  nom. 
Baguley  v.  Markwick,  30  L.  J.  C. 
P.  342. 

(k)  Judicature  Act,  1884,  47  & 
48  Viet.  c.  61,  s.  8. 
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on  motion,  if  it  be  proved  that  the  arbitrator  is  corrupt  or     PAETIIT. 
partial  (/),  or  that  he  is   secretly  interested  in  the  subject 


referred  (m) .     Oral  evidence  to  show  that  the  arbitrator  after  Evidence  of 
the  award  had  admitted  that  he  had  been  bribed,  was  held  not  jJkU^" 
sufficient  to  set  aside  the  award,  the  arbitrator  himself  not 
being  called  (n). 

There  may  be  ample  misconduct  in  a  legal  sense  to  make  Legal  mis- 
the  court  set  aside  an  award,  even  where  there  is  no  ground  arbitrator, 
for  imputing  the  slightest  improper  motive  to  the  arbitra- 
tor (0) .     Thus,  the  award  will  be  set  aside  if  the  arbitrator  Refusing 
refuse  to  postpone  a  meeting  for  the  purpose  of  allowing  a  g1^^ gefc 
party  time  to  get  counsel  on  his  part,  where  the  other  side 
unexpectedly  appears  by  counsel  ( p]  ;  so  if  he  receives  affi- 
davits instead  of  viva  voce  evidence,  when  he  is  directed  to 
examine  the  witnesses  on  oath  (q) ;  but  not  if  he  omit  to  Omitting  to 
swear  the  witnesses  and  the  party  at  the  meeting  do  not 
request  him  to  administer  the  oath,  or  after  objecting,  sub- 
sequently acquiesce  in  the  mode  of  examination  (;•). 

The  award  may  be  impeached  if  the  arbitrator  make  his  Not  hearing 
award  without  having  heard  all  the  evidence  (s),  or  having  case> 
allowed  the  party  reasonable   opportunity   of  proving  his 
whole  case(^).     So,  also,  if,  contrary  to  the  principles  of  Examining 
natural  justice,  he  examine  a  witness  or  a  party  privately  or  ^gnt8'  parfcy 
in  the  absence  of  his  opponent;  unless  the  irregularity  be 
subsequently  waived  by  the  parties  (u). 

If  the  arbitrator  proceed  ex  parte  without  sufficient  cause  Proceeding  ex 
or  without  giving  the  party  absenting  himself  clear  notice  of 
his  intention  so  to  proceed,  the  award  will  be  avoided  (x). 
So,  likewise,  if  he  refuse  to  hear  evidence  on  a  claim  within  Refusing  to 
scope  of  the  reference,  on  a  mistaken  supposition  that  it  is  Batter  hf 

difference. 

(1}  Tittenson  v.  Peat,  3  Atk.  See  P.  II.  ch.  4,  s.  1,  d.  5,  p.  182. 

529 ;  Morgan  v.  Mather,  2  Vcs.  («)  Phipps  v.  Ingrain,  3  Dowl. 

Jr.  15.  669. 

(m)  Earle  v.  Stocker,  2  Vern.  (t)  Pepper  v.  Gorhain,  4  Mooro, 

251.  148;  Maunder,  In  re,  49  L.  T. 

(n)  Whiteley  v.  Eoberts,  W.  N.  535.  Sco  P.  II.  ch.  4,  8.  1,  d.  6, 

(1891)  3.  p.  188. 

(o)  Phipps  v.  Ingram,  3  Dowl.  (u)  Dobson  v.  Groves,  6  Q.  B. 

669.  637  ;  Harvey  v.  Shelton,  7  Boav. 


(p)  Whatley    v.    Morland,     2      455.     See  P.  II.  ch.  4,  s.  1,  dd.  8, 
Dowl.  249.      See  P.  II.  ch.  4,  s.  1,       9,  pp.  191,  194. 
d.  2,  p.  173.  (.'•)  (;iadwinv.Chilcoto,9Dowl. 


((/)  Banks  v.  Banks,  1  Gale,  46.       550.     Sco  P.  II.  ch.  4,  s.  1,  d.  10, 
(r)  Bidoat  v.  Pyo,  1  B.  &  P.  91.      p.  197. 
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not  within  it  (//) ;  but  not  if  he  erroneously  reject  admissible 
or  receive  inadmissible  evidence  (z).  His  refusing  to  hear 
additional  evidence  tendered,  when  the  whole  case  is  referred 
back  to  him  by  the  court,  is  fatal  (ft),  but  not  so  when  the 
award  is  sent  back  with  a  view  to  a  particular  amendment 
only  being  made  (b). 

When  there  are  several  arbitrators,  if  one  of  them  take 
counsel's  opinion  on  an  incorrect  statement  of  the  facts,  and 
knowingly  act  upon  it,  the  award  will  be  set  aside,  but  not 
if  he  take  an  opinion  on  a  case  truly  drawn  up  (c) .  So  if  one 
delegate  his  authority  of  deciding  a  point  of  law  to  another 
absolutely  (a?),  but  not  if  he  merely  give  up  his  own  opinion 
to  the  other  (c) .  So,  also,  if  they  execute  the  award  sepa- 
rately (/).  Even  when  the  submission  provides  that  an 
award  made  by  any  two  out  of  the  three  arbitrators  shall  be 
valid,  if  two  of  them  hold  meetings  alone,  without  notice  to 
the  third,  the  award  may  be  impeached;  but  not  if  after 
notice  the  latter  stay  away  (g)  ;  so  it  will  be  bad,  if  the  two 
exclude  the  third  from  the  meetings  by  force  or  fraud,  or 
make  an  award  without  first  taking  his  opinion  (/?). 

An  umpirage,  or  award  of  an  umpire,  may  be  set  aside,  if 
the  two  arbitrators  appoint  the  former  by  lot  and  not  by 
choice  (i),  unless  both  nominees  are  acknowledged  to  be  fit  to 
be  umpires  (/»•),  or  the  parties  have  consented  to  that  mode  of 
appointment  (/) .  Where  an  umpire  sat  with  arbitrators,  one 
of  whom  was  secretly  interested,  the  umpire's  award  was  set 
aside  (m).  So  also,  if  the  umpire  make  his  award,  refusing 
to  rehear  the  evidence,  his  decision  will  be  set  aside ;  but  the 


(;/)  Samuel  v.  Cooper,  2  A.  &  E. 
152. 

(2)  Hagger  v.  Baker,  14  M.  & 
W.  9.  See  P.  II.  ch.  4,  s.  1,  d.  11, 
p.  199. 

(«)  Nickalls  v.  Warren,  6  Q.  B. 
615. 

(6)  Howett  V.Clements,  1  C.  B. 
128.  See  P.  II.  ch.  10,  s.  2,  p. 
489. 

(c)  Hare,  In  re,  6  Bing.  N.  C. 
158.     See  P.  II.  ch.  4,  s.  2,  d.  3, 
p.  211. 

(d)  Little  v.  Newton,  9  Dowl. 
437. 

(e)  Eardley  v.  Steer,  4  Dowl. 
423.      See  P.  II.  ch.  4,  s.  3,  d.  3, 


p.  217. 

(/)  Wade  r.  Bowling,  4  E.  & 
B.  44. 

(</)  Bailing  v.  Matchett,  Willes, 
215. 

(7i)  Templeman  and  Reed,  lure, 
9  Dowl.  962.  See  P.  II.  ch.  4, 
s.  3,  d.  5,  p.  219. 

(j)  Cassell,  In  re,  9  B.  &  C.  624. 

(A;)  Pescod  v.  Pescod,  W.  N. 
(1888)  2. 

(?)  Tunno  and  Bird,  In  re,  5  B. 
&  Ad.  488.  See  P.  II.  cli.  4,  s.  4, 
d.  3,  p.  237. 

(HI)  Blanchard  v.  Sun  Fire 
Office,  6  Times  L.  E.  365. 
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award  will  be  sustained  if  the  parties,  by  the  submission,  or 
by  their  conduct,  have  agreed  t 
re-examining  the  witnesses  (»). 


CH    IX    8    3 

by  their  conduct,  have  agreed  to  relieve  him  from  the  duty  of  — 


ii.  When  the  award  a  mistaken  decision  in  Jaw  or  fact.~\  —  On  Erroneous 
a  voluntary  submission,  an  award,  good  on  its  face,  cannot  ^bkrator.° 
be  set  aside  for  an  erroneous  judgment  of  the  arbitrator  on  a 
question  of  law  ;  nor  will  the  court  review  his  decision  as  to 
the  facts,  or  allow  the  merits  of  the  case  to  be  gone  into  (o)  ; 
although  in  very  early  times  the  Court  of  Chancery  took 
upon  itself  to  examine  the  propriety  of  the  arbitrator's  deci- 
sion as  to  the  amount  of  damages,  and  set  aside  the  award 
where  the  damages  awarded  were  deemed  excessive  (j>).  We 
have  seen  above,  p.  664,  that  on  a  compulsory  reference  the 
case  is  different. 

The  court  on  a  voluntary  reference  will  not  set  aside  an  Arbitrator 
award  on  a  suggestion  that  the  arbitrator  has  allowed  in  ieegaiitygofn 
account  premiums  of  insurance  on  an  illegal  voyage  to  a  contract. 
hostile  port,  the  legality  of  the  ground  of  the  insurance  being 
for  the  consideration  of  the  arbitrator  (q). 

When  the  arbitrator  has  made  a  mere  mistake  in  the  com-  Whether 
putation  of  the  amount  awarded,  intending  to  give  a  different  asi<ie  for  mere 
sum  than  that  set  down  in  the  award,  the  present  inclination  *^^5  °* 

arbitrator. 

of  the  courts  of  law  is  to  hold  that  the  award  cannot  on  that 
account  be  set  aside.  The  question  how  far  an  award  is  im- 
peachable  for  a  mistake,  either  apparent  on  the  face  of  the 
instrument  or  not,  whether  made  out  by  extrinsic  statements 
of  the  arbitrator,  or  raised  purposely  in  his  award  for  the 
opinion  of  the  courts,  has  been  already  discussed  at  length  (r). 
The  later  decisions  in  equity  seem  to  enable  one  to  pro- 
nounce, that  the  modern  decisions  of  the  common  law  courts 
on  this  head  will  meet  with  the  sanction  and  adoption  of  the 
equity  judges,  except  that  the  award  will  be  set  aside  in 

(«)  Salkeld  and  Slater,  In  ro,  12  Vern.  251;    1  Eq.  Cas.  Ab.  49; 

A  .  &  E.   767  ;    Adams  v.  Groat  Younge  v.  Cooke,  3  Rep.  in  Chanc. 

North  of  Scotland  Rail.  Co.  (1891),  45,  82  ;  Brown  r.  Brown,  1  Vern. 

1  A.  C.  31.     See  P.  II.  ch.  4,  s.  4,  157,  A.D.  1683. 

d.  5,  p.  242.  (7)  Wohlenberg  v.  Lageman,  6 

(o)  Lancaster  v.  Hemington,  4  Taunt.  250. 

A.  &  E.  345.      See  P.  II.  ch.  5,  (r)  Phillips  r.  Evans,  12  M.  & 

s.  8,  d.  1,  p.  303.  W.  309.      See  P.  II.  ch.  5,  s.  8, 

(  j>)  Cooper  v.  -  ,  3  Rep.  in  p.  303. 
Chanc.  42,  76,  A.D.  1672,  S.  C.  2 
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PAST  III. 


Void  award 
when  set 
aside. 


Award  made 
after  time 
expired. 

Or  revocation. 


Improper 
stamp. 

Deficient 
recital. 


equity,  where  the  mistake  is  admitted  by  the  arbitrator.  But 
the  question  will  rarely  arise  in  voluntary  references  out  of 
court,  for  the  arbitrator  there  may  amend  a  clerical  mistake 
in  his  award  (s). 

in.  WJien  the  award  is  a  nullity. ,] — If  the  award  be  alto- 
gether void,  and  can  be  considered  a  nullity,  and  nothing  can 
be  done  upon  it  but  by  suit,  as  where  the  arbitrator's  autho- 
rity has  been  revoked,  the  court  will  not  usually  interfere  to 
set  it  aside,  because  any  suit  brought  to  enforce  it  must  fail. 
But  there  is  an  exception,  where  something  may  be  done 
under  the  award,  which  renders  the  interference  of  the  court 
necessary ;  for  instance,  where  the  award  ordered  a  verdict  to 
be  entered,  the  court  would  set  it  aside,  though  the  submission 
had  been  revoked ;  since,  if  the  award  were  allowed  to  stand, 
the  party  would  be  entitled  to  judgment,  and  might  issue 
execution  (t). 

An  award  made  after  the  time  for  making  it  has  expired, 
will  often  be  set  aside  («•),  unless  the  conduct  of  the  parties 
have  amounted  to  an  enlargement  of  the  period  (.r)  ;  so  also, 
as  just  noticed,  will  an  award  made  after  the  submission 
has  been  revoked,  either  by  the  will  of  the  party  or  by  his 
death  (y}. 

The  want  of  a  proper  stamp  is  no  ground  for  setting  aside 
an  award,  when  no  steps  have  been  taken  to  enforce  it  (z) . 

Nor  can  it  be  attacked  for  the  want  of  a  recital  to  show 
that  the  arbitrator  has  jurisdiction  («),  nor  for  a  false  re- 
cital (6). 


Two  awards,        iv.   When  the  award  is  not  final. ~\ — When  the  award  is  not 

part,  nofinaf  nna^  ^  w^  ^e  se^  aside.     If »  without  special  power,  the  arbi- 

award.  trator  make  two  awards,  each  deciding  part  of  the  matters 

referred,  and  not  one  entire  award  on  all  together,  both  may 


(d)  52  &  53  Viet.  c.  49,  s.  7  (c). 

(t]  Doe  d.  Turnbull  v.  Brown,  5 
B.  &  C.  384 ;  Hobbs  v.  Ferrars,  8 
Dowl.  779 ;  Worrall  v.  Deane,  2 
Dowl.  263. 

(u)  Swinford  and  Horn,  In  re,  6 
M.  &  S.  226.  See  P.  U.  ch.  3, 
B.  1,  d.  2,  p.  136. 

(z)  Hallett  v.  Hallett,  7  Dowl. 
389.  See  P.  II.  ch.  3,  s.  2,  d.  2, 


p.  148. 

(y]  Clapham  v.  Higham,  1  Bing. 
87  ;  Potts  v.  Ward,  1  Marsh,  366. 
See  P.  II.  ch.  3,  s.  3,  d.  8,  p.  166. 

(z)  Preston  v.  Eastwood,  7  T.  E. 
95. 

(a)  George  v.  Lousley,  8  East, 
13.  See  P.  II.  ch.  5,  s.  2,  p.  257. 

(6)  Trew  v.  Burton,  1  C.  &  M. 
533.  See  P.  II.  ch.  5,  s.  2,  p.  258. 
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be  set  aside,  for  there  is  no  one  final  award  on  all  the     PAST  in. 
subjects  (c).     So  also  if  the  award  fail  to  decide  on  all  the 


matters  referred  for  determination  (d),  whether  the  omission 
appear  on  the  face  of  the  award,  or  be  shown  to  the  court  by  decide  all 
affidavit;   but  it  will  not  be  set  aside  if  the  question  un- 
decided were  not  notified  to  the  arbitrator  as  a  matter  in 
difference,  or  the  parties  showed  by  their  conduct  that  they 
did  not  mean  him  to  decide  it(e).     So  it  will  be  avoided  if  Reserving  or 
it  reserve  a  point  for  the  future  decision  of  the  arbitrator,  decmon"8 
or  delegate  the  determination  of  it  to  another  (/) ;  but  no 
objection  attaches  to  delegating  to  the  master  the  taxing  of 
costs,  or  appointing  a  stranger  to  perform  a  mere  ministerial 
duty  (r/). 

It  will  also  be  set  aside  as  not  being  final,  if,  when  it  Not  deciding 
ought,  for  the  purpose  of  costs,  to  show  in  whose  favour  the  alfth^sueT 
cause  is  decided,  it  award  merely  that  the  proceedings  in  the  properly, 
cause  are  to  cease  (h] ;  or  if  it  fail  to  decide  every  issue  joined 
in  the  cause  («').     Directing  a  nonsuit  was  not  final  (k).     But  Mistake  in 
a  party  in  whose  favour  a  mistake  is  made  cannot  avail  him-  party  moving, 
self  of  it  to  set  aside  the  award.     Thus  a  defendant  cannot 
urge  that  the  arbitrator  has  improperly  divided  a  plea  of 
set-off,  awarding  part  of  the  issue  raised  on  that  plea  in  his 
favour,  and  part  for  the  plaintiff :  whereas  the  whole  issue 
ought  to  have  been  found  for  the  latter  (I). 

The   award  would  have  been  set  aside  in  the  Court   of  Directing  un- 
Uueen's  Bench  (but  not  in  the  Exchequer)  if  it  decided  a  entry'oTver- 
cause  only  by  an  unauthorised  direction  that  a  verdict  be  dict- 
entered  (m) .    If  it  omit  to  award  damages  on  the  issues  found 
for  the  plaintiff  (>?),  it  may  be  impeached,  but  not  if  there  be 
an  issue  found  for  the  defendant  on  a  plea  covering  the  whole 

(c)  Winter  r.  Munton,  2  Moore,  See  P.  II.  ch.  6,  s.  2,  d.  1,  p.  338. 
723.    See  P.  II.  ch.  5,  s.  3,  p.  260.  (r)  Kilburn  v.  Kilburn,  13  M. 

(d)  Samuel  v.  Cooper,  2  A.  &  E.  &  W.  671.     See  P.  II.  ch.  6,  8.  2, 
752.     See  P.  II.  ch.  5,  s.  4,  d.  2,  dd.  3,  4,  pp.  340,  342. 

p.  266.  (*)  Wild  v.  Holt,  9  M.  &  W. 

(e)  Roes  v.  Waters,  16  M.  &  W.       161. 

263.     See  P.  II.  ch.  5,  s.  4,  d.  1,  (/)  Moore  v.  Butlin,  7  A.  &  E. 

p.  261.  595. 

(/)  Tandy  v.  Tandy,  9  Dowl.  (m)  Hawkyard  v.  Stocks,  2  D. 

1044.  &  L.  930  ;  Cock  r.  Gent,  13  M.  & 

(</)  Pedley  r.  Goddard,  7  T.  R.  W.  364.     See  P.  II.  ch.  6,  s.  3, 

73.     See  P.  II.  ch.  5,  s.  4,  dd.  10,  d.  3,  p.  354. 

11,  pp.  281,  283.  (M)  Wood  »•.  Duncan,  7 

(A)  Hunt  v.  Hunt,  5  Dowl.  422.  !>  1 . 
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PART  III. 

CH.  IX.  S.  3. 

Omitting 
to  assess 
damages 
properly. 

Not  finding 
balance  of 
defendant's 
set-off. 


Directing  un- 
warranted 
eatry  of 
j  adgment. 

Judgment 
lion  obstante 
veredicto. 


Omitting  to 
award  rightly 
on  costs. 

Not  deciding 
cause  sepa- 
rately from 
other  matters. 


Party  moving 
not  injured 
by  omission. 


cause  of  action  (0).  It  might  be  assailed  for  omitting  to  assess 
damages  on  a  new  assignment,  on  which  the  plaintiff  had 
signed  judgment  for  want  of  a  plea  (/;) ;  and  probably  in 
many  cases  for  not  assessing  contingent  damages  on  a  de- 
murrer (q). 

When  all  matters  in  difference,  as  well  as  the  cause,  are 
referred,  and  the  arbitrator  finds  for  the  defendant  on  the 
general  issue  in  debt,  the  award  may  be  set  aside  for  failing 
further  to  ascertain  the  amount  of  the  defendant's  set-off  (r). 
Deciding  a  cause  by  an  unwarranted  direction  that  a  judg- 
ment be  entered,  was  a  sufficient  ground  of  motion,  but  not 
if  the  award  also  showed  by  other  provisions  how  the  cause 
had  been  determined  (s) .  If  the  arbitrator,  when  empowered, 
neglected,  although  requested,  to  decide  a  question  raised 
by  the  pleadings  as  to  the  plaintiff's  right  to  judgment  non 
obstante  veredicto,  the  award  would  probably  have  been  set 
aside  (t). 

"When  the  arbitrator  is  bound  to  award  some  costs,  and 
gives  none,  or  to  ascertain  their  amount,  and  fails  to  do  so, 
a  motion  may  be  made  to  impeach  his  decision  (it) .  On  a 
general  reference,  when  the  costs  of  the  cause  abide  the  event 
of  the  award  as  to  the  cause,  it  will  be  a  good  ground  of 
motion,  that  the  arbitrator  has  awarded  one  gross  sum  in 
respect  of  the  cause  and  all  other  matters  together,  since  it 
cannot  be  seen  for  whom  the  cause  is  decided  (,r)  ;  or  if  the 
cause  be  determined  for  the  plaintiff,  since  it  cannot  be  said 
what  amount  of  damages  he  has  recovered  in  the  action,  so 
as  to  give  information  on  what  scale  his  costs  are  to  be 
taxed  (i/).  But  if  no  injury  can  result  to  the  defendant  from 
the  omission  to  separate  the  damages,  the  defendant  will  not 
be  allowed  to  impeach  the  award  for  this  defect  (s). 


(o)  Warwick  v.  Cox,  1  D.  &  L. 
986.  See  P.  II.  ch.  6,  s.  4,  p. 
356. 

(p)  Wykes  v.  Shipton,  8  A.  & 
E.  246. 

(q)  Cooper  v.  Langdon,  9  M.  & 
W.  60. 

(r]  Malonoy  v.  Stockley,  2  Dowl. 
N.  S.  122.  See  P.  II.  ch.  6,  s.  4, 
p.  361. 

(s)  Doe  d.  Body  v.  Cox,  4  D.  & 
L.  75.  See  P.  II.  ch.  6,  s.  5,  d.  1, 
p.  362. 


(<)  Allen  v.  Lowe,  4  Q.  B.  66. 
See  P.  II.  ch.  6,  s.  5,  d.  2,  p.  365. 

(M)  Morgan  v.  Smith,  1  Dowl. 
1ST.  S.  617.  See  P.  II.  ch.  7,  s.  1, 
d.  3,  p.  381. 

(x)  Crosbie  v.  Holmes,  3  D.  & 
L.  566. 

(y)  Lund  v.  Hudson,  1  D.  &  L. 
236.  See  P.  II.  ch.  7,  s.  2,  d.  2, 
p.  390. 

(z)  Taylor  v.  Shnttleworth,  6 
Bins?.  N.  C.  277. 
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If  an  award  respecting  partnership  matters  be  not  final  for     PAET  IIL 
want  of  providing  for  the  case  of  a  deficiency  of  assets,  and 


there  be  a  deficiency  in  fact  shown  to  the  court,  it  will  be  set  'A^^otfc 

deficiency  oi 

partnership 

fu 


Award  not 
providing  for 

aside  (a)  .  deficiency  of 

partnei 
funds. 

v.    When  the  award  is  uncertain.']  —  When  the   award  is 
uncertain   it  may  be   set  aside.     Thus,   if   it  be   doubtful 
whether  the  award  has  decided  the  questions  referred  (£),  or 
how  it  lias  determined  them  (c)  ;  so,  when  it  leaves  a  disputed  AS  to  amount. 
amount  of  money,  other  than   costs,  unascertained  (d)  ;  so  Not  specify- 
when  it  does  not  specify  which  of  two  persons  is  to  do  a  mg  Persons- 
certain  act  (e)  ;  or,  when  empowered  to  give  general  direc-  Not  precise  in 
tions  what  shall  be  done,  the  arbitrator  fails  to  prescribe  them  lts  directions- 
with  sufficient  particularity  (/). 

On  a  reference  by  an  executor,  an  award  ascertaining  a  Not  finding 
balance  due  from  the  testator,  and  ordering  the  executor  to  on  assets- 
pay  the  amount  "  out  of  the  assets,"  will  not  be  set  aside 
as  uncertain  for  omitting  to   ascertain  whether  there  are 
assets  (g). 

When  the  award  is  substantially  inconsistent  and  repug-  Inconsistent 
nant,  it  will  be  set  aside  (//). 


vi.    When    the    arbitrator    has    exceeded   his    authority,]  —  Excess  of 
That  the  arbitrator  has  exceeded  his  authority  is  often  a  authonty- 
good  ground  of  motion.     It  is  so  in  all  cases,  unless  the  bad  AS  to  subject- 
part  is  clearly  separable  from  the  rest  of  the  award,  and  does  matter»- 
not  affect  the  good  part.     If  he  award  on  matters  not  sub- 
mitted to  him  (i),  or  award  as  to  costs  without  authority  (£),  AS  to  costs. 
or  improperly  direct  costs  to  be  taxed  as  between  solicitor  and 

(a)  Routh  v.   Peach,   2  Anst.  d.  3,  p.  437. 

519,  S.  C.  3  Anst.  637.  ((/)  Love  v.  Honeybourne,  4  D. 

(/>)  Tribe  v.  Upperton,  In  re,  3  &  R.  814. 

A.  &  E.  295.  (/O  Amos  r.  Milward,  8  Taunt. 
(r)  Martin  v.  Burgo,  4  A.  &  E.  637.     See  P.  II.  ch.  5,  s.   7,  p. 

07;5.     See  P.  II.  ch.  5,  s.  5,  d.  1,  301. 

p.  287.  (?)  Tandy  r.   Tandj',  9  Dowl. 

(c/)  Marshall  and  Dresser,  In  re,  1044  ;  Warren  i\  Groen,  Ca.  temp. 

3  Q.  B.  878.    See  P.  II.  ch.  5,  s.  5,  Finch,  141  ;  Morgan  r.  Mather,  2 

dd.  2,  3,  pp.  288,  290.  Ves.  Jr.  15.     See  P.  II.  ch.  5,  s.  9, 

(e)  Lawrence  r.  Hodgson,  1  Y.  p.  325. 

&  J.  16.     Sec  P.  II.  ch.  5,  s.  5,          (*)  Boodle  r.  Davies,  3  A.  &  E. 

d.  5,  p.  294.  UOO.     See  P.  II.  ch.  7,  s.  2,  d.  1, 

(  /•)  Stonehcwer  v.  Farrar,  6  Q.  p.  389. 

B.  730.     Soo  P.  II.  ch.  8,  s.  2, 
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client  (/),  the  award  is  open  to  objection ;  so,  if  without 
power  to  say  what  shall  he  done  by  the  parties,  he  give 
unwarranted  directions  as  to  the  replacement  of  some  fix- 
tures (m) ;  or  if,  instead  of  deciding  whether  a  title  to  an 
estate  be  good,  he  award  that  the  party  shall  take  it  with  all 
faults  on  receiving  an  indemnity  (») ;  so  if  he  attempt  to 
regulate  the  payment  of  sums  to  come  due  in  future,  the  sub- 
mission being  confined  to  present  differences  (o) ;  so  also  if 
he  award  all  the  partnership  stock  and  effects  to  one  partner, 
when  the  submission  contemplated  a  division  between  the 
two  ( p] ;  so  if  of  his  own  authority  he  appoint  a  receiver  to 
collect  and  apply  money  of  a  firm  pursuant  to  an  award  (q) ; 
so  likewise  if  he  direct  a  party  to  do  an  act,  which  would  be 
a  trespass  on  the  property  of  another,  or  an  act  of  waste,  for 
which  he  would  be  liable  to  his  landlord  (r). 

The  excess  will  not  in  all  cases  form  a  ground  for  setting 
aside  an  award.  Thus,  where  a  party  who  had  claimed 
compensation  under  the  Lands  Clauses  Consolidation  Act 
for  his  reversionary  interest  in  some  land  required  by  a 
railway  company,  and  who  had  demanded  that  the  amount 
should  be  settled  by  arbitration,  afterwards  objected  to  the 
award,  that  the  award  assumed  him  to  be  in  possession,  and 
gave  him  a  compensation  for  the  immediate  possession  of  the 
land,  which  was  an  excess  of  authority  on  the  part  of  the 
umpire ;  the  court  said  that  the  answer  to  that  objection  was, 
that  such  assumption,  if  actually  made,  was  in  his  favour  and 
to  his  advantage,  and  was  therefore  no  matter  of  complaint 
for  him  (s). 


Party  deceiv-  vii.  Where  party  or  u'itncss  is  in  fault,  or  new  matter 
di&covered.'}— If  either  party  be  guilty  of  fraudulent  conceal- 
ment of  matters  which  he  ought  to  have  disclosed,  or  if  he 
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(T)  Seckham  v.  Babb,  8  Dowl. 
167.  See  P.  II.  ch.  7,  s.  1,  d.  3, 
p.  383. 

(m)  Price  v.  Popkin,  10  A.  & 
E.  139. 

(M)  Eoss  v.  Boards,  8  A.  &  E. 
290.  See  P.  II.  ch.  8,  s.  1,  d.  1, 
p.  412. 

(o)  Morphett,  In  re,  2  D.  &  L. 
967.  See  P.  II.  ch.  8,  s.  1,  d.  2, 
p.  420. 


(p)  Wood  v.  Wilson,  2  C.  M.  & 
E.  241.  See  P.  II.  ch.  8,  s.  1, 
d.  4,  p.  422. 

(?)  Mackay,  In  re,  2  A.  &  E. 
356.  See  P.  H.  ch.  8,  s.  4,  d.  1, 
p.  446. 

(r}  Turner  v.  Swainson,  1  M.  & 
W.  572.  See  P.  II.  ch.  8,  s.  4, 
d.  3,  p.  451. 

(s)  Bradshaw's  Arbitration,  12 
Q.  B.  562. 
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wilfully  mislead  or  deceive  the  arbitrator,  the  award  may  be     PAET  HI. 

,       .,     ,.v  CH.  rx.  s.  3. 

set  aside  (t). 


How  far,  when  there  has  been  no  fraud  or  concealment,  Whether 
the  mere  discovery  of  new  material  matter  will  be  a  ground  ^^matter 
for  setting  aside  the  award,  does  not  seem  clear.     According  ground  for 
to  the  opinion  of  an  Irish  Court  of  equity,  if  a  claim  within  award! 
the  scope  of   the  reference  have  been  accidentally  omitted 
to  be  brought   forward,  relief  may  be  had  in   equity  (n). 
In  the  English  Court  of  Exchequer,  however,  it  was  con- 
sidered as  very  doubtful,  whether  the  fact  that  a  material 
part  of  his  case  was  not  known  to  a  plaintiff  in  a  suit  till 
after  the  award  was  made,  would  be  sufficient  to  let  in 
further  inquiry  (x). 

On  one  occasion,  Lord  Hardwicke,  C.,  said,  "  I  will  not 
say  that  in  no  case  whatever  new  matter  discovered  after  the 
award  will  not  affect  it.  But  I  do  not  know  any  case  where 
it  has  been  allowed.  An  award  differs  from  a  decree  in  this 
respect.  A  decree  is  compulsory ;  the  parties  cannot  bring 
on  their  cause  or  delay  it  before  the  court.  But  an  award  is 
the  judgment  of  judges  of  the  parties'  own  choosing,  and  they 
need  not  submit  until  fully  approved  of  the  merits  of  their 
case,  and  if  they  do,  it  is  their  own  fault.  But  justice  in 
courts  must  be  done  in  its  course,  and  neither  party  can  pre- 
vent it.  It  seems,  therefore,  of  dangerous  consequence  to  say 
that  new  matter  discovered  will  affect  an  award,  as  it  will  do 
a  decree  upon  a  bill  of  review"  (y). 

In  another  case,  it  is  laid  down  by  a  court  of  common  law,  New  evidence, 
that  it  is  not  a  sufficient  ground  for  setting  aside  an  award  to 
allege  merely  that  new  evidence  has  been  discovered  since  the 
award  has  been  made.  The  affidavit  must  show  what  it  is, 
that  there  is  some  surprise,  and  that  it  is  such  evidence  as  a 
reasonable  diligence  could  not  have  obtained  (z). 

It  is  no  ground  for  setting  aside  an  award,  that  a  party  Surprise, 
has  been  surprised  by  an  unexpected   case  set  up  by  his 

(f)  South.  Sea  Co.  v.  Bumstead,  735. 

2  Eq.  Gas.  Ab.   80;    Mitchell  r.  (//)  L(l.  Montgomery  <•.  I'.in-klrv, 

Han-is,  2  Ves.  Jr.   129a;    Mot-  Joddivll's  MSS.,  citi-cl  in  Homing 

calfo  v.  Ives,  1  Atk.  63;  Gartside  r.  Swinuerton,  1  Coop.  C.  C.  -11*. 

v.  Gartside,  3  Anst.  735.  note. 

(u}  Brophy  v.  Holmes,  2  Mol-  (z)  Eurdley   >:   Otley,   '2   Chit. 

loy,  1.  -12;  Reynolds  v,  .\skr\\-.  •">  |)«>\vl 

(.r)  Gnrtside  v.  r;nrtsi<l<>,  3  Anst.  <>*'-'. 
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opponent  on  the  reference,  which  he  believes  not  to  be  true, 
.  if  he  did  not  apply  to  the  arbitrator  to  postpone  making  his 
award,  and  to  give  time  for  inquiry  (a). 

The  Court  of  Common  Pleas  refused  to  set  aside  an  award 
on  the  ground  that  the  parties  had  been  examined  by  consent, 
and  that  subsequent  to  the  award  the  plaintiff  had  discovered 
that  the  defendant  was  a  convicted  felon,  then  incompetent 
as  a  witness.  The  court  laid  some  stress  on  the  fact  that  the 
arbitrator  stated  that  his  judgment  was  founded  wholly 
independently  of  the  defendant's  testimony  (&). 

So,  too,  the  court  refused  to  set  aside  on  the  ground  merely 
that  it  was  discovered  after  the  award  that  a  material  witness 
had  given  evidence  on  another  occasion  apparently  contradic- 
tory to  that  given  by  him  before  the  arbitrator  (c). 

An  award  will  not  be  set  aside  on  the  ground  of  married 
women  or  infants  being  parties  to  the  submission,  if  the  party 
objecting  were  aware  of  their  condition  when  he  entered  into 
the  reference  (rf),  nor  will  it  be  set  aside  because  an  infant  is 
ordered  to  pay  costs  (e) . 

After  an  extent  in  aid  issued  against  the  defendant,  the 
prosecutor  and  the  latter  referred  the  question  of  the  debt. 
Pending  the  reference,  the  defendant,  who  had  inserted  the 
debt  in  his  schedule,  was  discharged  by  the  Insolvent  Debtors 
Act  (1  GK  IV.  c.  119).  The  crown  being  no  party  to  the 
reference,  it  was  held  that  the  defendant  was  discharged 
by  his  insolvency,  and  the  award  subsequently  made  was  set 
aside  (/). 

On  one  occasion,  the  court  refused  a  motion  to  set  aside  an 
award,  on  the  allegation  that  a  witness  had  wilfully  and 
corruptly  given  false  evidence  before  the  arbitrator,  saying 
that  proceedings  might  be  taken  against  the  witness  for 
perjury,  and  that  it  would  be  setting  a  mischievous  example 
to  interfere  at  that  time  (g). 


(a)  Solomon  v.  Solomon,  28  L. 
J.  Ex.  129. 

(b)  Smith,  v.  Sainsbury,  9  Bing. 
31. 

(c)  Glasgow,   &c.  Bail.    Co.  v. 
London  &  North  Western  Rail. 
Co.,  52  J.  P.  215. 

(d)  Warner,  In  re,  2  D.  &  L. 
148  ;  Wrightson  v.  Bywater,  3  M. 


&  W.  199;  Jones  v.  Powell,  6 
Dowl.  483. 

(e)  Proudfoot  v.  Poile,  3  D.  & 
L.  524. 

(/)  E.  v.  Bingham,  2  Tyrw. 
46. 

((/)  Scales  v.  East  London  Water- 
works, 1  Hodges,  91. 
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When  in  the  third  term  after  the  award  had  been  made  the     pAET  m. 
plaintiff  moved  to  set  it  aside,  on  an  affidavit  of  a  witness, 


who  stated  that  before  the  arbitrator  he  had  sworn  that  he  I°correct 

statement  of 

had  supplied  certain  goods  to  the  defendant,  whereas,  in  fact,  witness, 
by  arrangement  between  them,  they  had  not  been  delivered  ; 
and  the  plaintiif  also  swore  that  he  had  only  in  that  term 
received  information  of  that  circumstance ;  the  court  refused 
the  application,  partly  on  account  of  the  delay,  but  also  on 
the  ground  that  the  witness  might  have  been  cross-examined 
before  the  arbitrator,  and  that  to  allow  such  an  affidavit  to  be 
sufficient  would  open  the  door  to  innumerable  frauds  (/<). 

On  the  principle  de  minimis  non  curat  lex,  the  court  re-  No  rule  where 
fused  a  rule  to  set  aside  an  award  where  the  objection  only 
applied  to  the  decision  in  respect  of  a  claim  of  21.  2s.  (i). 

vni.  When  the  award  has  been  improperly  procured.] — In 
considering  what  may  be  the  grounds  of  a  motion  to  set  aside 
an  award,  a  distinction  may  be  noticed  between  awards 
pursuant  to  submissions  made  rules  of  court  by  the  inherent 
jurisdiction  of  the  courts,  and  those  on  submissions  of  which 
the  courts  took  cognizance  by  virtue  only  of  the  statute  of 
William  III.  (*). 

In  an  old  case  it  was  laid  down  that  under  that  statute  "Corruption 
nothing  is  a  ground  for  impeaching  the  award  but  manifest  meaii9"  only 
corruption  of  the  arbitrators  (/) ;  but  the  language  of  the  act  grounds  by 
of  Will.  III.  provided  that  awards  "  procured  by  corruption 
or  undue  means  "  should  be  set  aside,  thus  not  limiting  the 
grounds  to  corruption  only. 

It  is  evident  that  the  term  "  undue  means  "  signifies  some-  ^Proceeding 
thing  different  from  corruption ;  for,  although  there  be  no  ° 

ground  for  imputing  improper  motives  to  the  arbitrator,  the 
court  would  set  aside  the  award  as  procured  by  "undue 
means  "  if  the  course  pursued  on  the  reference  were  inconsis- 
tent with  natural  justice ;  as,  for  instance,  if  the  witnesses 
were  examined  in  the  absence  of  the  parties  (HI)  ;  or  the 

(7i)  Filmoro  v.  Hood,  8  Dowl.  (/)  Anderson  v.  Coxetor,  1  Stra. 

21.  301. 

(i)  Brown  v.  Hollorby,  26  L.  J.  (TO)  Plews  c.  Middloton,  In  re, 

Ex.  217,  S.  C.  1  H.  &  N.  729.  6  Q.  B.  845;  Harvey  r.  Shelton, 

(&)  9  &  10  W.  III.  0,  I.'..  7  Bcav.  455. 

x  x  2 


676 


SETTING  ASIDE  AN  AWARD. 


PAET  III. 

CH.  IX.  S.  3. 

Restriction  of 
statute  not 
adhered  to. 


Error  in  law 
on  face  of 
award. 


Mistake  ad- 
mitted. 


plaintiff  not  allowed  a  proper  opportunity  of  discussing  his 
case  (n). 

The  restriction,  however,  imposed  by  the  language  of  the 
act  of  "Will.  III.  was  subsequently  much  disregarded,  for  the 
courts  would  listen  to  applications  to  set  aside  awards  under 
the  statute  on  other  grounds  than  the  two  enumerated  in  the 
section  (o) ;  even  when  the  motion  was  refused  as  being  made 
later  than  the  statute  allowed,  no  objection  was  suggested 
that  the  grounds,  that  the  award  was  defective  on  its  face  (/>), 
or  that  the  arbitrator  had  not  sufficient  materials  before  him, 
were  such  as  the  court  could  not  entertain  (<?) .  On  the 
contrary,  where,  the  submission  being  under  the  statute,  the 
arbitrator  by  consent  had  set  out  facts  for  the  opinion  of  the 
court,  the  court  set  aside  a  part  of  the  award  as  deciding 
contrary  to  law  on  the  case  stated  (r).  And  Lord  Eldon,  C., 
observing  on  the  act  in  one  instance,  remarked,  "  There  is 
one  case  in  which  the  courts  have  not  considered  themselves 
strictly  bound  by  the  words  of  the  statute.  The  act  is  silent 
as  to  mistake  or  error  of  the  arbitrators,  yet  it  is  now  settled 
that  an  award  may  be  set  aside  for  mistake  or  error,  if 
admitted  by  the  arbitrators  "  (.s).  It  seems  probable  that  a 
similar  liberal  construction  will  be  given  to  the  words  "  im- 
properly procured  "  in  the  Arbitration  Act,  1889  (52  &  53 
Yict.  c.  49,  s.  11  (2)). 


PAET  III. 
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No  rule  nisi, 


SECTION  IV. 

MOVING  TO  SET  ASIDE  AN  AWARD. 

i.  Making  the  motion  to  set  aside  the  award.~\  —  In  old  times 
^e  app}ication  to  set  aside  an  award  was  by  motion  in  open 
court  for  a  rule  nisi.  Now,  however,  by  E.  S.  C.  Order  LIL 
r.  2  (1883),  "no  motion  or  application  for  a  rule  nisi  or  order 


(11)  Spettigue  v.  Carpenter,  3 
P.  W.  361,  S.  C.  Vin.  Ab.  Supp. 
Arb.  p.  301. 

(o)  Veale  v.  "Warner,  1  Saund. 
327  d,  notes. 

(p)  Lowndes  v.  Lovrades,  1 
East,  276. 


(q)  Zachary  v.  Shepherd,  2  T. 
E. 781. 

(r}  Webb,  In  re,  8  Taunt.  443. 

(a)  Nichols  v.  Chalie,  14  Ves. 
265,  S.  C.  cited  in  Heming  v. 
Swinnerton,  1  Coop.  C.  C.  419. 
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to  show  cause  shall  hereafter  be  made  in  any  action  or  (a)  to     PAET  IIT- 

CH    IX.  8    4 

set  aside,  remit,  or  enforce  an  award,  or  (b)  for  attachment." 


The  application,  therefore,  now  is  commenced  by  notice  of 
motion  which  must  be  set  down  on  the  list  of  opposed 
motions  (£). 

By  rule  3  of  the  same  order  it  is  provided  as  to  motions  Notice  of 
generally  that  previous  notice  of  motion  must  be  given  to  the 
parties  affected ;  and  by  rule  5,  two  clear  days  must  elapse 
between  the  service  of    the   notice  and  the  day  named  in 
the  notice  for  hearing. 

Eule  4  provides  that  "  Every  notice  of  motion  to  set  aside, 
remit,  or  enforce  an  award,  or  for  attachment,  or  to  strike  off 
the  rolls,  shall   state   in  general  terms  the  grounds  of  the  Grounds, 
application,  and  where  any  such  motion  is  founded  on  affidavit  Affidavits. 
a  copy  of  any  affidavit  intended  to  be  used  shall  be  served 
with  the  notice  of  motion  "  (it) . 

If  the  affidavit  is  served  the  day  after,  and  not  "  with  "  the  Irregular 
notice  of  motion,  the  court  may  condone   the  irregularity  service- 
under  Order  LXX.  r.  1  (x). 

By  Order  XXXVIII.  r.  2,  every  affidavit  should  be 
intituled  in  the  cause  or  matter  in  which  it  is  sworn  (y), 
and  must  be  stamped  with  a  proper  filing  stamp  (Order 
XXXVIII.  r.  15). 

When  the  objections  arise  on  the  award,  it  must  be  verified  What  suffi- 
by  affidavit.     The  affidavit  verifying  the  copy  of  the  award 
to  be  a  true  copy  need  not  state  that  the  copy  was  compared  award, 
with  the  original,  for  cases  may  frequently  occur  where  the 
party  may  never  see  the  original  award,  but  only  have  a 
copy  furnished  him  (z) .     An  affidavit  by  the  clerk  to  the 
town   agent  of   the    plaintiff's  attorney,    "that  the  paper 
writing  hereto   annexed  marked  D  is  a  true  copy  of  the 

(<)  Annual    Practice,     1890-1,  under    the   old   law,   see    Bain- 

p.  143.  brigge  v.  Houlton,  5   East,    20 ; 

(«)  As  to  practice  before  rules  Anon.,    1    Smith,   358  ;    White- 

of  1883,    see   Smith  v.  Parkside  head    r.   Firth,    12    East,     !<!<>; 

Mining    Co.,    6    Q.   B.    D.    670;  Rushworth  v.   Barren,    3   Dowl. 

Phillips  v.  Gill,  1  Q.  B.  D.  78.  317  ;  Reynolds  r.  Askew,  4  Dowl. 

(•')  "Wyggeston  Hospital,  In  re,  682;  Pike  v.  Newman,  14  C.  B. 

33  W.   R.   551;   52  L.   T.    101;  425 ;  Templeman  and  Reed,  In  re, 

Petty  v.  Daniel,  34  Ch.  D.  172;  9  Dowl.  962;  Imeson  and  Hornor, 

Hampdon   v.  Wallis,   26   Ch.  D.  In  re,  8  Dowl.  651. 

746.  (z)  Hawkyard  r.  Stocks,  2  D.  & 

(y)  As  to   intituling  affidavits  L.  936. 
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award  or  umpirage  of  A.  B.,  as  this  deponent  has  been 
informed  and  believes,"  and  that  he  received  the  said  paper 
writing  from  the  plaintiff's  attorney  in  the  country,  was  held 
a  sufficient  verification  (a) .  So  an  affidavit  by  the  defendant, 
"  that  the  paper  writing  marked  A  was  on,"  &c.,  "  delivered 
by  the  arbitrator  personally  into  the  hands  of  this  deponent 
as  a  copy  of  the  award  made  by  him  in  this  cause,"  was  con- 
sidered to  be  a  prinaa  facie  proof  that  the  copy  was  a  correct 
copy(J).  So  also  an  affidavit,  "that  the  paper  writing 
annexed  to  the  affidavit  was,  or  contained,  as  the  deponent 
(the  defendant)  believed,  a  true  copy  of  the  award,  the 
deponent  having  been  served  with  the  same  by  the  attorney 
of  the  plaintiff,"  was  held  sufficient  (<?). 

But  where  the  objection  is  dehors  the  award,  as,  for 
instance,  that  two  of  the  arbitrators  have  made  the  award 
without  consulting  the  third  arbitrator,  it  is  not  necessary  to 
bring  the  award  before  the  court  (cl), 

As  immaterial  alterations  in  the  affidavit  would  not  vitiate 
it,  it  was  not  necessary,  if  sworn  before  a  commissioner,  that 
his  initials  should  be  put  to  such  alterations,  in  order  to  show 
that  they  were  made  previous  to  its  being  sworn  (c}.  But 
see  now  Order  XXXVIII.  r.  12. 

The  parties  to  the  submission  or  their  representatives  may 
move  to  set  aside  the  award  (/). 

The  executors  or  administrators  of  a  deceased  party  being, 
as  we  have  seen,  at  liberty  to  enforce  it,  and  liable  to  its 
burdens  as  far  as  they  have  assets,  have,  it  is  presumed,  a 
clear  right  to  apply  to  set  it  aside  (y) . 

When  bankruptcy  or  insolvency  does  not  free  the  party 
from  liability  to  perform  an  award,  he  cannot  by  such  bank- 
ruptcy or  insolvency  be  precluded  from  moving  to  set  it 
aside,  for  he  is  clearly  aggrieved  by  an  improper  award 
against  him  (ti). 


(a)  Hawkyard  v.  Stocks,  2  D.  & 
L.  936. 

(i)  Lund  v.  Hudson,  1  D.  &  L. 
236. 

(c)  Hayward  v.  Phillips,  6  A.  & 
E.  119. 

(d)  Hinton  v.  Meade,  24  L.  J. 
Ex.  140. 

(e)  Imeson  v .  Horner,  8  Dowl. 


651. 

(/)  Tyler  v.  Jones,  3  B.  &  C. 
144 ;  Lewis  v.  Winter,  W.  W.  & 
D.  47 ;  Tayler  v.  Marling,  2  M.  & 
Gr.  55 ;  Lewin  v.  Holbrook,  1 1  M. 
&  W.  110. 

(#)  Ex  parte  Kemshead,  1  Eose, 
149. 

(h)  Hemsworth  r.  Brian,  1  M. 
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Whenever  the  assignee,  as  is  generally  the  case,  has  an     PART  III. 
interest  in  the  award,  it  does  not  seem  to  be  questioned  that 


he  would  be  entitled  to  move  to  impeach  it  («').  Assignee. 

The  clause  in  the  submission  prohibiting  the  parties  from  Clause  not  to 
bringing  any  action  or  suit  respecting  the  matters  referred  clude'motion 
does  not  apply  to  prevent  a  motion  to  set  aside  the  award  (&). 

When  an  arbitrator,  after  finding  a  verdict  for  the  plaintiff,  Award  raising 
states  facts  which  show  that  the  plaintiff  could  not  legally 
sustain  his  action,  but  makes  no  provision  for  entering  a  non- 
suit or  finding  a  verdict  for  the  defendant,  in  case  the  opinion 
of  the  court  be  against  the  validity  of  the  plaintiff's  claim, 
the  court  cannot  order  a  nonsuit  to  be  entered;  but  the 
proper  application  is  to  set  the  award  aside  (/). 

Generally,  the  certificate  by  an  arbitrator  is  looked  upon  as  Motion  to  set 
an  award  for  all  purposes  of  setting  it  aside,  but  if  a  verdict  ^side 
be  taken  subject  to  a  certificate  respecting  the  amount  of 
damages,  and  the  certificate  be  merely  a  note  to  the  officer  of 
the  court,  and   be  not  considered   an  award,  and  there  be 
grounds  of  objecting  to  it,  the  application  to  the  court  should 
be,  not  to  set  aside  the  certificate,  but  the  verdict  entered 
according  to  it  (m). 

The  motion  to  set  aside  an  award  could  not,  it  was  said,  be  Moving  on 
made  on  the  last  day  of  term  («).     On  one  occasion,  however,  ^fm  ay  °1 
in  the  Court  of  Common  Pleas,  where,  on  the  last  day  of  in  the  Corn- 
term,  a  motion  was  made  by  the  plaintiff  to  have  his  costs  mon  Plcas- 
taxed  pursuant  to  an  award,  the  master  having  refused  to  tax 
them  until  the  time  for  setting  aside  the  award  had  expired, 
the  court  called  on  the  defendant's  counsel  to  move  to  set  the 
award  aside  ;  and  the  motion  was  made  and  the  rule  refused 
on  that  day  (0). 

A  cause  having  been  sent  down  for  trial  before  an  official  Appeal 

referee,  the  referee  on  certain  findings  made  by  him  in  the  sum^f  official 

referee. 

&  GL  1009.    See  S.  C.  not  S.  P.  1  (m)  Carmichael  v.  Houchon,  3 

C.   B.   131 ;   Marsh  v.   Wood,   9  N.  &  M.  203. 

B.  &  C.  659  ;  E.  v.  Bingham,  2  (n)  Nettleton  v.  Crosby,  1  Tidd's 

Tyrw.    46 ;    Taylor   v.    Shuttle-  Pract.  498,  9th  od. ;    Watkins  v. 

worth,  8  Dowl.  281.  Phillpotts,  M'L.  &  Y.  393. 

(i)  Hobbs  v.  Ferrars,  8  Dowl.  (o)  Hobdell  v.  Miller,  2  Scott, 

779 ;  Taylor  v.  Marling,  2  M.  &  N.  E.  163,  S.  C.  in  the  notes  to 

G.  55.  Little  v.  Newton,  1  M.  &  G.  978. 

(k)  Mackay,  In  re,  2  A.  &  E.  356.  See  Adcock  v.  West,  Ex.,  May  8, 

(/)  Peters  v.  Anderson,  5  Taunt.  1849. 
596. 
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SETTING  ASIDE  AN  AWARD. 


PAST  III. 

CH.  IX.  S.  4. 


When  party's 
own  affidavit 
requisite. 


Affidavit  by 

barrister 

arbitrator. 


Lay  arbi- 
trator. 

Statements  of 
arbitrator  not 
on  oath. 


Affidavits 
after  motion. 


case  had  directed  judgment  for  the  plaintiff.  On  a  motion 
for  a  rule  nisi  to  enter  judgment  for  the  defendant,  the  court 
refused  to  hear  the  counsel  until  he  produced  some  affidavits 
or  other  evidence  of  what  had  taken  place  (p). 

Where  an  arbitrator,  who  by  mutual  agreement  of  the 
parties  had  closed  the  case,  refused  the  application  of  the 
defendant's  attorney  for  another  hearing  to  receive  new 
evidence  in  reply  to  some  accounts  put  in  by  the  plaintiff ;  a 
motion  to  set  aside  the  award  made  on  the  affidavit  of  the 
defendant's  attorney,  alleging  generally  that  he  was  not  aware 
of  the  nature  of  the  accounts,  and  that  he  was  in  possession 
of  evidence  sufficient  to  outweigh  them,  was  refused  (among 
other  grounds)  on  this,  that  as  he  could  only  know  the  effect 
of  the  evidence  from  the  defendant,  the  court  could  not  set 
aside  the  award  without  an  affidavit  from  the  defendant 
himself  (q). 

The  arbitrator,  if  a  barrister,  will  not  in  general,  in  accord- 
ance with  a  rule  laid  down  by  the  bar,  and  sanctioned  by 
the  judges,  make  any  affidavit  in  order  to  support  or  defeat 
an  application  to  set  aside  the  award  (r) ;  nor,  though  he  be 
willing  to  furnish  the  court  with  his  notes  of  the  evidence 
for  the  purpose  of  the  argument,  will  the  court  receive  them, 
or  approve  of  a  verified  copy  of  them  being  used,  as  either 
course  would  be  an  infringement  of  the  spirit  of  the  above 
rule  (s) . 

There  is  no  objection  to  affidavits  being  made  by  lay  arbi- 
trators ;  they  consequently  are  often  the  most  material  wit- 
nesses as  to  the  facts.  How  far  the  courts  will  take  into 
consideration  the  statement  of  an  arbitrator  as  to  the  grounds 
of  his  award  not  made  upon  oath,  but  brought  before  the 
court  by  the  affidavit  of  another,  has  been  previously  fully 
discussed  (£). 

After  the  court  had  taken  the  objection  that  the  appli- 
cation to  set  aside  the  award  was  made  too  late,  the  court 
would  not  allow  affidavits  to  be  then  filed  to  account  for  the 
delay  (ti) . 


(p}  Stubbs  v.  Boyle,  46  L.  J. 
N.  S.  C.  L.  136,  S.  0.  2  Q.B.  D. 
124. 

(?)  Einger  v.  Joyce,  1  Marsh, 
404. 

(r)  See  P.  II.  cb.  11,  s.  4,  d.  3, 
p.  510. 


(s)  Doe  d.  Haxby  v.  Preston,  3 
D.  &  L.  768.  See  P.  H.  cb..  11, 
s.  4,  d.  3,  p.  511. 

(«)  P.  II.  cb.  5,  s.  8,  d.  2,  p.  310 ; 
P.  II.  ch.  11,  s.  4,  d.  2,  p.  509. 

(u]  Biccard  v.  Kingdon,  15  L.  J. 
Q.  B.  269. 
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Whether  the  rule  nisi  was  refused  or  granted,  the  party     PART  III. 
must  have  filed  the  affidavits  on  which  the  motion  was  made;  _      —       '._ 


but  if  he  neglected  to  do  so,  the  court  would  not  grant  a  rule 
to  compel  him,  until  he  had  been  called  upon  by  his  opponent 
to  file  them  (•*•). 

The  courts  will  very  rarely  permit  a  second  application  to  Second 
j.n  JI.LI  i  i>  M    j  •  motion  to  set 

set  aside  an  award,  when  the  party  has  once  tailed  in  conse- 


quence  of  a  defect  in  the  way  in  which  he  has  brought  his 
case  forward.  The  courts  will  assume  that  the  objections 
taken  on  the  first  rule  are  all  that  can  be  taken  to  the 
award  (y) .  The  only  excepted  instances  are  where  the 
defects  are  in  the  title  or  jurat  of  the  affidavit  (z). 

In  one  instance,  where  the  rule  was  discharged  on  a  pre- 
liminary technical  objection,  that  a  copy  of  the  award  had 
not  been  annexed  to  the  affidavit  verifying  it,  and  that 
therefore  the  court  had  not  the  contents  of  the  award  before 
it,  Patteson,  J.,  expressed  his  opinion  that  had  the  rule  been 
discharged  within  the  term  limited  for  moving  to  set  aside 
the  award,  the  party  might,  within  the  term,  as  a  matter  of 
course,  have  obtained  a  fresh  rule  on  correcting  his  mistake, 
as  the  defect  was  not  in  the  substance  of  the  affidavit,  but  a 
mere  slip  of  form;  and  he  allowed  a  second  application  to 
set  the  award  aside,  although  the  term  had  expired,  as  the 
previous  rule  had  been  enlarged  by  consent  (a) ;  but  on  a 
subsequent  occasion  the  same  learned  judge,  with  the  con- 
currence of  the  full  Court  of  Queen's  Bench,  intimated  that 
in  the  above  case  he  thought  he  had  gone  too  far  (b). 

Since  a  motion  to  set  aside  an  award  is  no  longer  made  by 
rule  nisi,  it  is  not  necessary  to  retain  in  the  text  the  cases  on 
drawing  up  the  rule  nisi,  which  are,  however,  referred  to  in 
the  notes  (c). 

On  a  motion  to  set  aside  an  award,  as  on  a  rule  to  set  aside  Whether 
a  verdict,  the  Court  of  Queen's  Bench  would  look  at  the  Eefore'the 

court. 

(CB)  Pilmore  v.  Hood,  8  Dowl.          (c)  Christie  v.  Hamlet,  2  M.  & 

21.  P.  316,  S.  C.  5  Bing.  195;  Crosbio 

(?/)  Hellyor  and  Snook,  In  re,  2  v.  Holmes,  3  D.  &  L.  566,  568, 

Chitt.  265 ;    R.  v.  Great  Western  note.     See  Browne  r.  Collyer,  20 

Rail.  Co.,  1  D.  &  L.  874.  L.  J.  Q.  B.  426 ;   Barton  v.  Ran- 

(2)  R.  t'.  Great  Western  Rail.  som,  5  Dowl.  597;  Lund  r.  Hud- 
Co.,  1  D.  &  L.  874.  son,  1  D.  \-  I ,.  -J:it5 ;  Platt  v.  Hall, 

(a)  Sherry  v.  Oke,  3  Dowl.  349.  2   M.  &   W.   391  ;    Holloway  v. 

(ft)  R.  v.  Great  Western  Rail.  Monk,  8  Dowl.  138. 
Co.,  1  D.  &  L.  874. 
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SETTING  ASIDE  AN  AWARD. 


PAET  III. 

CH.  IX.  S.  4. 


Grounds  of 
motion  must 
be  stated. 


Rule  applies 
to  certificate 
of  arbitrator. 


record  in  the  cause  if  necessary,  although  the  rule  were  not 
drawn  up  on  reading  it ;  but  as  in  the  Common  Pleas  a  rule 
for  setting  aside  a  verdict  was  drawn  up  on  reading  the 
record,  it  is  presumed  that  in  the  case  of  setting  aside  an 
award  in  that  court  the  rule  nisi  should  have  been  drawn  up 
on  reading  the  record  whenever  it  was  requisite  to  bring  the 
record  to  their  notice  (d) . 

Where,  from  the  nature  of  the  objections,  it  became  neces- 
sary for  the  court  to  look  at  the  pleadings  in  a  second  action 
referred,  together  with  the  one  in  which  the  order  of  reference 
was  made  and  the  verdict  taken  by  consent,  the  pleadings  in 
that  second  action  had  to  be  brought  before  the  court  by  the 
affidavits  in  support  of  the  motion,  and  the  rule  was  defective 
if  they  were  not  stated  in  them ;  yet,  if  the  affidavits  in 
answer  set  them  forth,  the  court  would  look  at  the  whole 
pleadings,  and  decide  on  the  objections  raised  (e). 

If  a  cause  were  referred  before  plea  by  a  judge's  order, 
and  an  objection  to  the  award  were  founded  on  the  contents 
of  the  declaration,  it  was  proper  to  draw  up  the  rule  nisi  on 
reading  the  declaration  (/) . 

IT.  Stating  the  grounds  of  motion.~\ — We  have  previously 
mentioned  that  by  Order  LII.  r.  4,  the  notice  of  motion  must 
state  in  general  terms  the  grounds  of  the  application.  The 
old  rule  of  H.  T.,  1853,  r.  169,  was  to  the  effect  that  the 
several  objections  intended  to  be  insisted  upon  should  be 
stated  in  the  rule  nisi. 

Both  these  rules  being  much  the  same  as  the  still  older 
rules  of  the  several  courts,  the  cases  previously  decided  on  the 
ancient  practice  are  still  to  some  extent  applicable. 

The  rule  requiring  the  grounds  of  objection  to  an  award 
to  be  stated  applies  equally  to  a  certificate,  whether  the  arbi- 
trator is  to  certify  generally  for  whom  the  verdict  is  to  be 
entered,  or  only  to  certify  to  the  associate  the  amount  of 
damages  for  which  the  verdict  for  the  plaintiff  is  to  be 
entered  (g).  In  one  instance,  where  the  grounds  were 
omitted,  Bayley,  B.,  held  that  the  rule  might  be  amended 
on  that  point  (A) . 


(d)  Sherry  v.  Oke,  3  Dowl.  349. 

(e)  Allen  v.  Lowe,  4  Q.  B.  66. 
(/)  Crosbie  v.  Holmes,  3  D.  & 

L.  568,  note. 


(</)  Carmichael  v.  Houchen,  3 
N.  &  M.  203. 

(/O  Whatley  v.  Morland,  2  C. 
&  M.  347. 
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In  general,  however,  'the  party  cannot  avail  himself  of  any      PABT  in. 
ground  which  he  does  not  specify.     Thus,  where  an  award 
was  considered  bad  for  not  giving  damages  on  an  issue  found 
for  the  plaintiff,  the  court  said  that,  as  the  objection  was  not  grounds 
hit  by  the  rule  nisi,  they  could  not  set  aside  the  award  (/).        r^ 

It  was  not  sufficient  to  state  in  the  rule  the  head  of  objec-  Stating 
tion  on  which  the  party  meant  to  rely,  as  that  the  award  was 
uncertain,  not  final,  that  the  arbitrator  had  exceeded  his 
authority,  or  that  he  had  not  awarded  on  all  the  matters 
referred  to  him ;  but  the  rule  should  have  stated  each  objec- 
tion specifically,  and  shown  in  what  respect  the  award  was 
uncertain,  or  not  final,  in  what  respect  he  had  exceeded  his 
authority,  and  in  what  respect  he  had  failed  to  decide  all  the 
matters  submitted  ;  for  the  purposes  of  the  regulation  would 
have  been  defeated  if  parties  might  state  a  general  objection, 
and  then  go  into  any  number  of  particular  objections  which 
might  range  themselves  under  it ;  and  as  different  objections 
might,  on  reading  an  award,  occur  to  different  minds,  it 
might  happen  that  a  party  supporting  an  award  against  a 
rule  stating  the  objections  in  a  general  form,  might  raise 
some  objection  which  had  not  been  thought  of  by  the  oppo- 
site side  (/,•).  It  is  not  clear  how  far  these  observations  hold 
good  now,  when  the  application  may  state  in  general  terms  the 
grounds  of  the  application. 

The  following  objections:  "that  the  facts  stated  by  the  Forms  of 


arbitrator  on  the  face  of  his  award  are  not  sufficient  to  enable  1 

the  court  to  decide  the  points  of  law  thereby  intended  to  be 
raised,  or  the  several  points  of  law  which  he  was  requested 
by  the  defendant  to  raise  ;  "  "  that  the  arbitrator  has  not  by 
his  said  award  raised  the  points  which  on  the  part  of  the 
plaintiff  he  was  requested  to  raise  ;  "  "  that  the  award  is  not 
final,  certain,  and  mutually  binding,  because  it  raises  points 
for  the  opinion  of  the  court  which  the  arbitrator  was  not 
requested  by  either  party  to  raise  or  state  on  the  face  of  his 
award  "  (/) ;  "  that  the  arbitrator  has  made  his  award  under 
a  misapprehension  of  the  terms  of  the  reference  "  (in]  ;  were 
in  old  times  all  considered  to  be  too  general. 

(t)  Grenfell  v.  Edgcomo,  7  Q.  (I)  Bradbee  r.  Christ's  Hospital, 

B.  661.  4  M.  &  G.  714. 

(k)  Boodle  v.  Davies,  3  A.  &  E.  (m)  Allenby  v.  Proudlock,  4 

200;  Jones  v.  Powell,  6  Dowl.  Dowl.  ol. 

483. 
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Sometimes,  however,  the  generality  of  the  statement  of 
objection  in  the  rule  has  been  held  to  he  cured  by  the  par- 
ticularity of  the  affidavit  in  pointing  out  the  particular  defect. 
Thus,  where  the  rule  stated,  as  the  ground  of  moving,  that 
the  arbitrator  had  not  decided  all  matters  in  difference,  and 
the  affidavit  on  which  it  was  obtained  specified  certain  matters 
alleged  to  have  been  in  difference,  and  which  were  not  men- 
tioned in  the  award,  the  court  held  that  the  rule,  coupled 
with  the  affidavit,  sufficiently  explained  the  nature  of  the 
objection,  so  as  to  satisfy  the  general  regulation  (n). 

This  lax  construction  of  the  regulation  of  the  court,  that 
the  rule  nisi  might  be  helped  out  by  the  affidavits,  was  dis- 
approved of  in  a  following  case,  where  the  degree  of  particu- 
larity above  stated  to  be  requisite  was  held  to  be  what  was 
intended  (0) ;  and  in  a  later  instance,  Coleridge,  J.,  stated 
that  Rawsthorn  v.  Arnold  (p)  was  not  an  authority  on  which 
he  was  disposed  to  act  (q) . 

But  in  a  more  modern  case  in  the  Exchequer,  where  the 
rule  nisi  was  obtained,  among  others,  on  a  ground  "  that  the 
arbitrator  had  not  awarded  on  a  matter  in  difference  sub- 
mitted to  him,"  and  the  objection  was  taken  that  it  was  too 
general,  and  the  two  last-mentioned  cases  were  cited,  the 
court  held  it  sufficient ;  as  the  object  of  the  rule  was  that 
parties  should  not  wander  about  in  search  of  the  defect  relied 
on  by  their  opponents,  and  in  the  case  before  them  the 
affidavits  directed  their  attention  to  that  matter  in  difference 
which  it  was  alleged  by  the  rule  had  not  been  awarded  on  (r}. 
And  later,  Wightman,  J.,  refusing  to  allow  a  party  to  rely 
on  a  statement  in  the  rule  nisi,  "that  the  arbitrator  had 
exceeded  his  authority,"  stated,  that  had  the  affidavits  specifi- 
cally pointed  out  any  objection  of  the  nature  of  excess,  he 
should  have  considered  himself  bound  by  the  authorities  to 
hold  it  sufficient,  until  there  had  been  a  declaration  of  the 
court  to  the  contrary  (s) . 

If  the  rule  nisi  stated  an  objection  in  general  words,  which 
were  followed  by  particular  words  of  complaint,  even  sup- 


(H)  Kawsthorn  v,  Arnold,  G  B. 
&  C.  629. 

(o)  Boodle  v.  Davies,  3  A.  &  E. 
200. 

(p)  6B.  &  C.  629. 


(y)  Gray  v.  Leaf,  8  Dowl.  654. 

(r)  Dunn  v.  Warlters,  9  M.  & 
W.  293,  S.  C.  1  Dowl.  N.  S.  626. 

(s)  Staples  v.  Hay,  13  L.  J.  Q.  B. 
60,  S.  C.  1  D.  &  L.  711. 
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posing  under  the  general  statement,  if  it  stood  alone,  a  par-     PAET  m- 
ticular  defect  might  have  been  brought  before  the  court,  still  - 
by  the  latter  clause  the  inquiry  would  be  narrowed  to  the 
grievance  specified  therein  (t). 

A.  notice  of  motion  in  the  Chancery  Division  to  set  aside  Chancery 
an  award  on  a  reference  of  an  action  in  that  division  should  n^cTof 
have  specified  the  grounds  of  objection  with  the  same  par-  motira 
ticularity  as  a  rule  nisi  to  set  aside  an  award  in  the  Queen's  grounds. 
Bench  Division  («). 

The  effect  of  a  ground  of  objection  being  too  general,  is  Statement  too 
merely  to  prevent  the  party  taking  advantage  of  it ;  it  does  ° 
not  hinder  him  relying  on  other  grounds  of  objection,  which 
are  sufficiently  specifically  stated  in  the  rule  (./•). 


SECTION  V. 

OPPOSING   THE   MOTION   TO    SET   ASIDE    THE    AWARD. 

I.  Practice  on  opposing  the  motion."]  — According  to  an  old     PAET  III. 
rule  of  the  Court  of  Queen's  Bench  (y),  and  the  practice  of 


the  Common  Pleas  (z),  cause  could  not  be  shown  against  the  Showins 

v  '  cause  on  last 

rule  for  setting  aside  an  award  on  the  last  day  of  term,  but  day  of  term, 
the  rule  would  be  enlarged  and  made  peremptory  for  the 
next  term.  In  the  Exchequer,  however,  the  practice  did  not 
seem  so  strict,  for  instances  are  not  wanting  when  the  argu- 
ment against  an  award  was  heard  on  the  last  day  of  the 
term  (a). 

Sometimes,  when  cause  is  about  to  be  shown,  if  the  facts  be  Turning 
complicated,  the  court  will  direct  that  the  matter  be  turned  special  case, 
into  a  special  case,  and  the  validity  of  the  award  will  be  con- 
sidered when  the  case  comes  on  for  argument  (l>) . 

(t)  Boodlo  v.  Davies,  3  A.  &  E.  (2)  Bignall  v.  Galo,  2  M.  &  G. 

200;  Brown  v.  Probert,  1  Dowl.  364.  Tho  court  acted  on  this  rulr, 

659.  In  re  Burdon,  May  8,  1858. 

(it]  Morcior  v.  Pepperell,  19  («)  Phillips  c.  Evans,  12  M.  & 

Ch.  D.  58.  W.  ;U)<>. 

(«)  Boodlo  v.  Davioa,  3  A.  &  E.  (ft)  Staniforth  v.  Lyall,  4  M.  & 

200 ;  Gray  v.  Leaf,  8  Dowl.  654.  P.  829  ;  Ilockon  v.  Gronfell,  4 

(y)  M.  T.  36  G.  HI.  K.  B.  Bing.  N.  C.  103. 
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PART  III.          The  original  agreement  of  reference  might  be  looked  at  on 
'  a  motion  to  set  aside  an  award,  though  the  rule  nisi  was  not 

drawn  up  on  reading  it,  for  the  rule  nisi  was  drawn  up  on 
agreement  of  reading  the  rule  making  the  agreement  of  reference  a  rule  of 
court,  and  the  agreement  of  reference  was  in  law  part  of  the 
rule  embodying  it  (c) .  A  submission  now  has  the  same  effect 
as  if  it  had  been  made  an  order  of  court  (/) . 


Showing 
cause. 

Motion  too 
late. 

Affidavits 
defective. 

Grounds 
false  in  fact. 

Point  of  law 
doubtful. 


Error  in 
favour  of 
party  moving. 


Irregularity 
waived. 


Not  when 
public  justice 
interested. 


ii.  What  may  be  shoirn  for  cause  against  the  motion.'] — The 
party  supporting  the  award  may  show  for  cause  why  the 
motion  should  be  refused,  the  preliminary  objections,  that 
the  application  to  set  the  award  aside  has  been  made  too 
late  (g)  ;  or  that  the  affidavits  on  which  the  motion  has  been 
made  are  defective  (Ii) ;  or  further  that  the  rule  nisi  had  been 
improperly  drawn  up  («').  So,  with  regard  to  the  merits,  he 
may  bring  forward  affidavits  to  deny  or  explain  away  the 
matters  of  fact  alleged  as  the  grounds  of  motion ;  or  if  the 
imputation  be  of  a  defect  in  law,  he  may  support  the  suffi- 
ciency of  the  award  by  argument,  so  as  at  least  to  render  it 
doubtful  whether  the  award  be  bad,  and  if  he  succeed  so  far, 
the  court  will  not  set  it  aside  (£). 

It  may  be  shown  as  good  cause,  that  the  error  for  which 
the  party  is  seeking  to  impeach  the  award  is  one  in  his  own 
favour,  and  by  which  he  cannot  possibly  be  injured  (/) . 

If  the  award  be  impeached  on  the  ground  of  an  irregularity 
in  the  proceedings  before  the  arbitrator,  it  may  be  shown  in 
answer  to  the  motion,  that  the  irregularity  was  waived  by  the 
subsequent  conduct  of  the  party  intending  to  rely  on  it ;  as, 
for  instance,  by  his  lying  by  with  knowledge  of  the  objection 
and  taking  the  chance  of  an  award  in  liis  favour  (tri).  But 
when  an  award  is  impeached  on  the  ground  of  one  party 
in  the  absence  of  the  other  holding  private  meetings  with  the 


(e)  Oswald  v.  Ld.  Grey,  24  L.  J. 
Q.  B.  69. 

(/)  Arbitration  Act,  52  &  53 
Viet.  c.  49,  s.  1. 

(g)  See  s.  2  of  this  chapter,  p. 
654. 

(A)  See  s.  4  of  this  chapter,  d. 
1,  p.  677. 

(?)  See  note  at  p.  481  for  the 
old  cases. 

(*)  Cock  v.  Gent,  13  M.  &  W. 


364;  Bowen  v.  Williams,  3  Ex.  93. 

(0  Taylor  v.  Shuttleworth,  6 
Bing.  N.  0.  277  ;  Moore  v.  Butlin, 
7  A.  &  E.  595  ;  Bradshaw's  Arbi- 
tration, 12  Q.  B.  562. 

(TO)  BignaU  v.  Gale,  2  M.  &  G. 
830;  Wyld,  Ex  parte,  30  L.  J. 
Bank.  10,  S.  C.  2  De  G.  F.  &  J. 
642.  See  P.  II.  ch.  4,  s.  1,  d.  9, 
p.  197.  See  P.  II.  ch.  4,  s.  4,  dd.  3, 
5,  pp.  232,  243. 
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arbitrator,  similar  misconduct  on  the  part  of  the  other  party      PAST  III. 
cannot  be  relied  on  to  prevent  the  court  setting  aside  an 


award,  for  the  matter  concerns  not  the  individual  only,  but 
the  due  administration  of  justice  (>*). 

If  the  ground  of  motion  be,  that  the  award  was  made  after  Time  en- 
the  limited  time,  and  that  the  enlargement  was  by  two  arbi-  cogent/ 
trators  without  the  knowledge  of  the  third,  or  that  the  award 
was  made  by  two  without  consulting  the  third,  it  may  be 
shown  for  cause  that  by  his  conduct  the  party  objecting  had 
impliedly  or  expressly  consented  to  the  course  adopted  (0)  . 

When  the  ground  charged  is,  that  the  award  is  not  final  Matter 

P         i  ,  .      1  ,  .  1-11-.  i       omitted  never 

lor    leaving    a   particular   question   undecided,   it   may    be  brought  for- 


answered  by  proving  that  the  question  was  never  brought  J*1^  *? 
before  the  arbitrator  at  all  (p)  ;  or  only  for  a  collateral  pur- 
pose, and  not  as  a  matter  of  difference  for  his  decision  (</),  or 
that  the  parties  had  practically  agreed  that  he  need  not 
determine  it  (r). 

If  the  award  be  assailed  for  uncertainty  in  not  specifying  NO  dispute 
the  amount  of  a  sum  of  money,  or  in  any  other  particular,  f  v?ut  matter 
it  may  be  argued  that  the  court  will  presume  there  was  no  cided. 
dispute  about  the  question,  or  it  may  be  shown  that  in  fact 
there  was  none  (s). 

In  one  case,  an  award  being  objected  to,  on  the  ground  Affidavits  to 
that  a  direction  in  it  was  uncertain,  it  was  admitted  that  the  badPon  face!" 
direction  was  uncertain  and  void  ;  but  it  was  contended  that 
it  was  mere  surplusage,  and  would  therefore  not  affect  the 
rest  of  the  award,  as  it  was  said  that  the  arbitrator  had  no 
power  to  make  the  direction  at  all  ;  it  being,  as  was  alleged, 
respecting  a  matter  not  in  difference.     On  affidavits  being 
referred  to  to  prove  that  such  was  the  fact,  Lord  Denman, 
C.J.,  expressed  a  doubt  whether  the  court  would  look  upon 
affidavits  to  support  an  award  bad  on  its  face  (f)  . 

Accepting  the  money  awarded    (sometimes   even  under  Party  moving 

(»)  Harvey  v.  Shelton,  4  Beav.  p.  263. 

455.  (r)  Reea  v.  "Waters,  16  M.  &  W. 

(o)  Hallett  v.  Hallett,  7  Dowl.  263  ;  Cooper  v.  Langdon,  9  M.  & 

389  ;  Peterson  v.  Ayre,  23  L.  J.  W.  60. 

C.  P.  1'29.     See  P.  II.  ch.  3,  s.  2,  (a)  Cargey  v.  Aitcheson,  2  B.  & 

d.  2,  p.  148.  0.  170.     See  P.  II.  ch.  5,  s.  5,  d. 

(p)  Middleton  r.  Weeks,  Cro.  4,  p.  292. 

Jac.  200.  (<)  Marshall  and  Dresser,  In  re, 

(7)  Roes  ».  Waters,  16  M.  &  W.  3  Q.  B.  878. 
263.     See  P.  II.  ch.  5,  s.  4,  d.  1, 
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PAET  III. 

CH.  IX.  8.  5. 

having 
accepted 
money  under 
the  award. 


Having  paid 

money 

awarded. 


Allowing 
opponent  to 
act  on  award. 


protest),  or  costs  of  the  award,  is  such  an  admission  of 
the  validity  of  the  award,  that  it  may  be  shown  as  a  con- 
clusive answer  to  the  plaintiff's  attempt  to  set  the  award 
aside  («). 

If  an  arbitrator,  who  is  to  settle  the  price  of  land  taken  by 
a  railway  company,  and  to  direct  what  conveyance  is  to  be 
executed,  merely  award  the  price,  saying  nothing  about  a 
conveyance,  the  court,  to  support  the  award,  will,  it  seems, 
sometimes,  under  peculiar  circumstances,  presume  that  the 
company  obtained  title  to  the  land  between  the  order  of 
reference  and  award,  so  that  a  conveyance  became  unneces- 
sary (or). 

It  was  decided  in  Chancery  that  a  voluntary  payment  of 
the  amount  awarded,  with  full  knowledge  of  all  the  facts  on 
which  the  party  relied  to  avoid  the  award,  would  prevent  him 
from  sustaining  proceedings  to  set  it  aside  (//).  But  in  a 
more  modern  instance  at  common  law,  Patteson,  J.,  on  an 
ex  parte  application,  said,  that  it  did  not  appear  to  him  that 
the  fact  of  having  paid  the  money  made  any  difference,  or 
prevented  the  party  from  moving  to  set  the  award  aside ;  and 
he  granted  a  rule  nisi  for  that  purpose  (z). 

It  could  not  be  shown  for  cause,  on  a  motion  by  a  tenant, 
that  by  allowing  his  landlord,  without  objection,  to  do  repairs 
to  the  demised  premises,  pursuant  to  the  directions  of  the 
award,  he  had  waived  his  right  to  impeach  it  (a). 


T- 


CH.  rs.  s.  6.    Of  iaw 


SECTION  VI. 

DECISION  ON  MOTION  TO  SET  ASIDE  AX  AWARD. 

of  the  motion  to  set  aside  the  aicard.~\ — The  courts 
always  construe  awards,  and  hear  motions  respect- 
Courts  favour  ing  them,  with  a  desire   to  sustain   the  judgment   of  the 

validity  of 
awards. 

(u)  Kennard  v.  Harris,  2  B.  &  Ex.  65. 

C.  801.     See  per  Channel!,  B.,  in  (y}  Goodman  v.  Savers,  2  J.  & 

Smalley  v.  Blackburn  Eail.  Co.,  W.  249. 

27  L.  J.  Ex.  65  ;  Parrott  v.  Shel-  (z)  Bartle  v.  Musgrave,  1  Dowl. 

lard,  16  W.  E.  928.  N.  S.  325. 

(cc)  Smalley  v.  Blackburn  Eail.  (a)  Hayward  v.  Phillips,  6  A.  & 

Co.,  2  H.  &  N.  158,  S.  C.  27  L.  J.  E.  119. 
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tribunal  which  the  parties  have  selected,  and  which  in  so     PAKE  III. 
many  instances  acts  most  beneficially  for  them  (5).     On  one  - 
occasion,  however,  Coleridge,  J.,  observed,  "  There  are  many 
expressions  in  the  cases  as  to  the  manner  in  which  the  courts 
ought  to  construe  awards,  which  appear  to  me  to  be  often 
used  with  too  much  strength.     Awards  are  to  be  construed 
sensibly,  as  all  other  instruments  "  (c). 

The  courts  would  not  set  an  award  aside  on  motion,  unless  Award  not 
it  were  clearly  void  on  the  grounds  on  which  it  was  impeached,  uniess  clearly 
because  then  there  was  an  end  of  it  altogether ;  whereas  if  an  void- 
action  were  brought,  the  question  of  its  validity  might  be 
in  general  more  formally  raised,  and  taken  to  a  court  of 
error  (d} . 

After  cause  had  been  shown,  the  court  usually  would  either  Allowing 

»        i        ff» 

discharge  the  rule  or  make  it  absolute ;  but  on  one  occasion,  ^yits. 
after  the  argument,  the  Court  of  Common  Pleas  enlarged  the 
rule  till  the  following  term,  to  give  the  parties  the  oppor- 
tunity of  filing  fresh  affidavits,  in  order  that  the  facts  might 
be  more  fully  stated ;  additional  affidavits  were  accordingly 
filed,  and  the  case  was  re-argued  in  the  subsequent  term  (e). 

When  the  arbitrator  has  exceeded  his  power  in  awarding  Whether 
on  a  matter  not  submitted  to  him,  or  in  giving  unauthorized  ^^ 
directions,  if  the  portion  of  the  award  containing  the  excess  °nly- 
can  be  entirely  separated,  that  alone  may  be  rejected,  while 
the  rest  of  the  award  will  stand  good ;  but  though  considered 
a  nullity,  the  court  will  not  usually  make  absolute  the  rule  to 
set  aside  that  part,  but  will  discharge  the  rule  wholly  (/)  ; 
but  if  the  court  cannot  see  that  that  part  of  the  award  made 
in  the  proper  exercise  of  the  arbitrator's  authority  is  wholly 
unaffected  by  the  objectionable  provisions,  the  entire  award 
must  fall  (</).     So  though  it  be  not  final  (as  when  finding 
substantially  for  the  plaintiff,  it  fails  to  decide  all  the  issues, 

(1)  Temploman  and  Eoad,  In  ro,  A.  &  E.  200,  contra,  whero  tho 

9  l)owl.  962.  rule  was  discharged  in  part  only. 

(c)  Stonohewer  v.  Earrar,  9  Jur.  In  tho  Caledonian  Rail.   Co.  v . 
203.  Lockhart,  3  Macq.  808,  the  House 

(d)  Cock  v.  Gent,  13  M.  &  W.  of  Lords,  supporting  tho  award, 
364 ;  Stalworth  v.  Inns,  13  M.  &  declined  to  point  out  what  parts 
W.  466.  of  it  wore  bad  for  excess. 

.  (c)  Little  v.  Newton,  2  M.  &  GK  (g)  Tandy  v.  Tandy,  9  Dowl. 

351,  353.  1044.     See  P.  II.  ch.  5,  s.  9,  p. 

(/)  See  cases  cited  P.  II.  ch.  5,  331. 
s.  9,  p.  325.     Boodle  v.  Davios,  3 

K.  Y  Y 
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' 


New  trial 

in  {Tcause  set 
aside. 


On  the  event  of  which  the  costs  depend),  the  plaintiff,  by 
allowing  the  defendant  costs  on  all  issues  undetermined,  may 
maintain  the  award  as  to  the  good  part  (/i).  So,  also,  if  it  be 
defective  for  want  of  certainty  as  to  a  part  which  is  separable, 
as,  for  instance,  if  it  award  costs  without  ascertaining  their 
amount,  when  the  arbitrator  ought  to  have  found  it,  the 
whole  award  need  not  be  set  aside;  but  the  rest  may  be 
supported,  if  the  party  alone  intended  to  be  benefited  by 
the  provisions  as  to  the  costs  agree  to  waive  all  claim  to 
them(e'). 

Where  a  cause  and  all  matters  in  difference  were  referred, 
and  the  arbitrator  found  for  the  plaintiff  in  the  cause,  and 
then  stated  facts  pursuant  to  a  power  given  in  the  sub- 
mission; the  court,  deciding  that  the  action  could  not  be 
maintained  on  the  case  stated  in  the  award,  directed  a  non- 
suit to  be  entered  in  the  action,  and  that  the  rest  of  the 
award  should  stand  good.  The  report  does  not  show  whether 
there  was  a  conditional  award  of  a  nonsuit  in  case  the  court 
should  be  of  opinion  that  the  plaintiff  was  not  entitled  to 
recover.  It  is  also  to  be  noticed,  that  the  court  came  to  this 
decision  on  an  application  to  set  the  award  aside  (A-). 

When  a  verdict  is  taken  subject  to  a  reference,  if  the  award 
^e  se^  as^e  there  must  be  a  new  trial,  as  the  verdict  is  subject 
to  the  award  ;  if  one  fall  the  other  must  follow  (/). 


Discharging 
rule  with 
costs. 


ii.  Costs  of  the  motion  to  set  aside  the  award.] — When  the 
motion  is  dismissed,  the  court  will,  as  in  other  cases,  exercise 
a  discretion  whether  it  is  to  be  dismissed  with  costs.  If  the 
motion  had  been  made  on  slight  grounds,  the  rule  would 
generally  be  discharged  with  costs  (m).  Where  the  objection 
was  that  the  arbitrator  had  decided  contrary  to  law,  costs 
were  refused,  on  the  ground  that  the  point  had  been  fully 
submitted  to  the  court  when  the  rule  was  moved  (n).  In  a 
later  case,  where  the  award  was  assailed  as  repugnant  for 
finding  inconsistent  issues  in  favour  of  the  same  party,  costs 


(A)  England  v.Davison,  9  Dowl.  (I)  Thompson  v.  Jennings,  10 

1052.                                                   .  Moore,  110. 

(i)  Morgan  v.  Smith,  1  Dowl.  (m)  Snook  v.  Hellyer,  2  Chitt. 

N.  S.  617.     See  P.  n.  ch.  5,  s.  9,  43. 

d.  1,  p.  325.  (n)  Wade  v.  Malpas,  2  Dowl. 

(fr)  Sherry  v.  Oke,  3  Dowl.  349.  638. 
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were  granted,  Lord  Denman,  C.J.,  intimating  that  in  such, 
cases  the  practice  was  to  discharge  the  rule  with  costs  (0). 

Where  a  rule  for  setting  aside  an  award  on  a  cause  was  Costs  of 
discharged  and  nothing  said  about  the  costs  of  the  motion,  costs  in  the 
they  would  be  costs  in  the  cause  (p).  Where  the  arbitrator  cause- 
had  directed  a  verdict  for  the  plaintiff,  and  stated  special 
facts  in  his  award,  on  which  the  defendant  moved  to  set  it 
aside,  but  the  court  directed  the  verdict  to  stand  for  the 
plaintiff,  but  at  an  amount  of  damages  less  than  the  arbi- 
trator had  given ;  the  plaintiff  was  held  to  be  entitled  to  the 
costs  of  showing  cause  against  the  rule,  although  the  defendant 
had  succeeded  in  part :  for  the  practice  had  always  been  to 
consider  these  costs  as  costs  in  the  cause,  since  there  was,  in 
fact,  no  verdict  until  the  discussion  of  the  award  was  over, 
and  therefore  all  proceedings  till  then  were  steps  in  the 
cause  (q).  Where  the  defendant  put  a  construction  upon 
the  award  which  induced  the  plaintiff  to  move  to  set  it 
aside,  and  the  court,  considering  the  defendant's  construction 
untenable,  discharged  the  plaintiff's  rule,  it  was  held  that  the 
plaintiff  was  not  entitled  to  the  costs  of  the  motion ;  and 
Tindal,  C.J.,  said,  that  as  the  award  was  not  set  aside,  the 
motion  must  take  the  ordinary  course,  and  the  costs  of  it  be 
costs  in  the  cause  (r) . 

An  award  in  the  plaintiff's  favour  being  referred  back,  on 
a  motion  by  the  defendant  to  set  it  aside,  and  sustained  as 
valid  on  the  arbitrator's  explanation,  the  plaintiff  was  allowed 
the  costs  of  the  motion  (s). 

By  the  Arbitration  Act,  1889,  s.  20,  the  court  retains  full  Arbitration 
authority  over  the  costs  of  any  order  made  under  the  act. 
Further,  full  power  over  costs  of   all  proceedings  in  the 
Supreme  Court  is  given  to  the  court  or  judge  by  Finlay's 
Act  (53  &  54  Yict.  o.  44),  s.  5. 

in.  Appeal.] — In  the  Chancery  Division  where  the  judge  Appeal 
has  refused  to  set  aside  an  award,  the  appeal  against  the 

aside. 

(o)  Duke  of  Beaufort  v.  Welch,  (r)  Hocken  v.  Gronfell,  4  Bing. 

10  A.  &  E.  527.  N.  0.  103. 

(p}  Clarke  v.  Owen,  2  H.  &  W.  (s)  Goddard  v.  Smith,  13  L.  T. 

324.  159. 

(j)  Goodall  v.  Ray,  4  Dowl.  1. 

Y  Y2 
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PART  III. 

CH.  IX.  S.  6. 

Interlocutory. 
None  against 
decision  of 
Q.  B.  D.  on 
compulsory 
reference. 


refusal  should  be  set  down  on  the  interlocutory  list,  and  not 
in  the  final  list  (£) . 

When  there  has  been  a  compulsory  reference  to  arbitration 
in  the  Queen's  Bench  Division,  the  decision  by  the  Divisional 
Court  on  an  appeal  under  Order  LIX.  r.  3,  against  the  award 
is  made  final  unless  leave  to  appeal  further  is  given  («) . 

The  power  of  appealing  from  the  Divisional  Court  in  other 
cases  depends  on  the  general  law.  At  common  law  there 
was  no  appeal. 

As  to  appeals  against  the  report  of  a  referee,  see  Part  II. 
Oh.  YI.  8.7(0). 


(t)  Delagoa  Bay  Eail.    Co.   v. 
Tailored,  61  L.  T.  343. 


(M)  47  &  48  Viet.  c.  61  (Judi- 
cature Act,  1884),  s.  8.   See  p.  809. 
(v}  Page  367. 
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CHAPTEE  X. 

SETTING  ASIDE   THE   JUDGMENT   ENTERED   UP   PURSUANT 
TO  AN  AWARD. 

UNDER  what  circumstances  the  judgment  entered  up  in  the     PAET  In- 
cause  referred  pursuant  to  the  award  might  he  set  aside  as  - 
void  or  irregular  under  the  old  law,  is  shortly  stated  in  this  th°tenth° 
chapter.      The   cases  may   throw  light    upon  the  modern  chapter, 
practice. 


If  the  plaintiff,  pursuant  to  the  award,  entered  up  a  verdict  Setting  aside 
and  signed  judgment  in  the  cause  referred,  the  defendant  JU 
might,  within  the  time  limited  for  setting  aside  awards,  move 
to  set  aside  both  judgment  and  award,  if  the  latter  were 
defective.     Thus  the  court  would  set  aside  a  judgment  signed  When  arbi- 
pursuant  to  an  award,  if  the  arbitrator  had  no  power  to  order  power  to 
judgment  to  be  signed ;  but  though  the  motion  were  to  set  awa^d  iudg- 
aside  both  the  judgment  and  award,  the  court  would  not  set 
aside  the  award,  if  it  were  doubtful,  whether  there  was  not  a 
sufficient  award,  assuming  the  unauthorized  direction  as  to 
the  judgment  rejected  as  surplusage  («). 

As  the  sheriff,  on  a  trial  by  jury  under  a  writ  of  trial,  had  Judgment 
no  power  to  permit  a  verdict  to  be  taken  subject  to  a  refer- 
ence, the  verdict  and  judgment  entered  pursuant  to  an  award  sheriff. 
on  a  submission  under  such  circumstances  would  be  set  aside, 
but  not  necessarily  the  award  itself,  for  that  might  be  per- 
fectly valid  (b). 

Although  the  time  for  setting  aside  the  award  might  have  Setting  aside 
long  elapsed,  the  party  was  at  liberty,  as  soon  as  the  judg- 

Doe  d.  Bodyv.  Cox,  15  L.  J.          (b)  Wilson  v.  Thorpe,  6  M.  & 
317.  W.  721 ;  Harrison  v.  Greenwood, 

15  L.  J.  ft.  B.  92. 
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merit  had  been  signed,  to  move  to  set  the  latter  aside ;  and 
on  such  a  motion  the  court  would  determine  the  validity  of 
the  award  on  its  face ;  for  there  was  no  other  method  than 
this  by  which  the  defendant  could  contest  the  validity  of  the 
judgment  (c).  It  was  immaterial  whether  execution  had 
been  issued,  or  if  issued,  whether  it  had  been  executed.  In 
the  former  case,  the  motion,  it  seems,  was  to  set  aside  the 
judgment  and  to  restrain  the  plaintiff  from  issuing  execu- 
tion (d] ;  in  the  latter,  to  set  aside  the  judgment  and  writ  (e), 
and  if  a  levy  had  been  made,  also  to  return  the  amount  (/). 

This  step  might  have  been  taken  by  the  defendant,  whether 
he  had  omitted  to  move  to  set  aside  the  award  itself  (</),  or 
having  applied,  had  had  his  rule  discharged  (h}. 

The  motion  may  be  founded  on  the  same  ground  of  alleged 
defects  apparent  on  the  award  on  which  a  motion  to  set  aside 
the  award  has  been  made  and  refused ;  for  the  court,  we  have 
seen,  will  not  set  aside  the  award  unless  the  objection  be 
clearly  good,  and  refuse  to  decide  a  doubtful  point ;  but  on 
the  rule  to  set  aside  the  judgment,  the  court  are  necessarily 
bound  to  come  to  a  determination  on  the  validity  of  the 
award,  since  refusing  the  rule  has  the  effect  of  establishing 
the  award  (/). 

It  used  to  be  the  law,  that  for  no  other  defects  in  the 
award  than  those  apparent  on  its  face  could  the  judgment 
entered  pursuant  to  it  be  impeached  (7i)  after  the  time  for 
setting  aside  the  award  had  expired. 

Where  the  defendant's  counsel  at  the  first  meeting  objected 
to  proceeding,  until  the  order  of  reference  was  amended,  so 
as  to  enable  the  arbitrator  to  find  for  the  defendant  on  the 
second  issue,  and  the  plaintiff's  counsel  contended,  and  the 
arbitrator  agreed,  that  the  order  as  it  stood  gave  the  arbi- 


(c)  Brooks  v.  Parsons,  1  D.  &  L. 
691 ;  Manser  v.  Heaver,  3  B.  &  Ad. 
295 ;  Doe  d.  Madkins  v.  Horner, 
8  A.  &  E.  235 ;  Wrightson  v.  By- 
water,  3  M.  &  W.  199. 

(d}  Doe  d.  Madkins  v.  Horner, 
8  A.  &  E.  235. 

(e)  Manser  v.  Heaver,  3  B.  & 
Ad.  295. 


& 


(/)  "Wrightson  v.Bywater,  3  M. 
fc  W.  199. 


Manser  v.  Heaver,  3  B.  & 


Ad.  295. 

(A)  Wrightson  v.  Bywater,  3  M. 
&  W.  199. 

(i)  "Wrightson  v.  Bywater,  3  M. 
&  W.  199.  See  Gravatt  v.  Att- 
wood,  19  L.  J.  Q.  B.  474. 

(k)  Manser  v.  Heaver,  3  B.  &  Ad, 
295 ;  Doe  d.  Madkins  v.  Horner, 
8  A.  &  E.  235  ;  Wrightson  v.  By- 
Water,  3  M.  &  W.  199;  Macarthur 
v.  CampbeU,  2  A.  &  E.  52.  See 
Brooks  v.  Parsons,  1  D.  &  L.  691. 
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trator  such  power,  and  the  arbitrator  found  for  the  defendant     PART  ni- 

on  that  issue,  the  court  refused  to  set  aside  the  judgment  

entered  for  the  defendant,  on  the  plaintiff's  contention  that 
the  finding  was  an  excess  of  authority,  as  the  plaintiff  had 
by  his  conduct  in  effect  consented  to  the  construction  of  the 
order  put  upon  it  by  the  arbitrator  (/). 

It  is  no  ground  for  setting  aside  the  judgment  signed  by  Party  bunk  - 
the  defendant  pursuant  to  the  award,  that  before  the  award 
was  made  the  plaintiff  had  become  bankrupt  (m). 

Though  the  award  were  good,  if  there  were  any  irregu-  irregularity 
larity  in  entering  a  verdict  pursuant  to  the  award,  or   in 
signing  judgment    or  issuing    execution,   the   court,   on  a 
proper  application,  would  set  aside  the  proceedings  (n). 

We   have   already  seen,  p.  372,  that,  under  Order  X"L.  Practice 
rules  6  and  6  (a),  the  judgment  directed  by  the  referee  or 


arbitrator  may  be  set  aside  on  the  ground  that,  on  the  find- 
ings as  entered,  it  is  wrong.  In  the  Queen's  Bench  Division, 
the  motion  must  be  made  in  a  Divisional  Court.  But  when 
the  objections  are  not  to  the  judgment  on  the  findings,  as 
above  stated,  but  on  other  grounds,  according  to  Kay,  J.,  in 
the  Chancery  Division,  the  application  should  be  made  to  the 
Court  of  Appeal  (o).  We  have  also  seen  that  the  Queen's 
Bench  Divisional  Court,  under  Order  XXXVI.  r.  52,  will 
not  only  set  aside  the  judgment  directed  by  the  referee  to  be 
entered  for  the  one  party,  but  will  enter  judgment  for  the  other 
side  when  it  thinks  it  is  just  (p).  Order  XXXYI.  r.  55  (<?), 
makes  this  rule  apply  to  arbitrators  as  well  as  referees. 

In  one  instance,  where  the  master  had  taxed  the  costs  of  Signing  judg- 
the  cause  and  reference  and  award  together  in  one  allocatur,  Of  cause  and 
and  judgment  had  been  signed  for  the  whole,  a  motion  was  Deference, 
made  to  set  it  aside,  on  the  ground  that  the  costs  of  the  refer- 
ence and   award  had  been  improperly  included;  the  court 
treated  it  as  an  irregularity  only,  to  which  two  answers  were 
applicable   in  the   particular  case,  namely,  that  there  had 
been  an  unreasonable  delay  in  making  the  application ;  and, 

(1)  Gravatt  v.  Attwood,  19  L.  J.  (o)  Serlo    v.    Fardell,    W.    N. 

Q.  B.  474.  1890,   pp.    25,   43 ;    Bannister  v. 

(m)  Andrews  v .  Palmer,  4  B.  &  Macdonald,  W.  N.  1890,  p.  50. 

A.  250.  (p)  See  also  Proudfoot  r.  Hart, 

(n)  Haywardv.Ribbans,4East,  25  Q.  B.  D.  42,  and  note  on  the 

309;  Callard  v.  Pater  son,  4  Taunt.  case  in  the  Annual  Practice  (1890 

318.  -91),  p.  122. 
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secondly,  that  the  defendant's  attorney  had  distinctly  assented 
to  that  mode  of  taxation,  knowing  that  the  judgment  could 
only  be  entered  for  the  whole  amount  of  costs  in  the  allo- 
catur  (<?). 

The  rule  of  court  which  required  that  objections  should  be 
stated  in  the  rule  nisi  on  a  motion  to  set  aside  the  award  did 
not,  it  seems,  apply  to  a  rule  nisi  to  set  aside  the  judgment ; 
and  the  objection  intended  to  be  relied  on  need  not  have 
been  specified  therein,  at  least  if  it  were  one  apparent  on 
the  face  of  the  award  (r).  See  now,  however,  Order  LXX. 
r.  3,  which,  on  applications  to  set  aside  proceedings  for 
irregularity,  requires  the  several  objections  to  be  stated. 


(?)  Bignall  v.  Gale,  3  M.  &  G. 

858. 


(r)  Manser  v.  Heaver,  3  B.  & 
Ad.  295. 
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CHAPTER  XI. 

IMPEACHING  AN   AWARD   IN   EQUITY. 

THE  present  chapter  treats  of  the  old  practice  of  impeaching     PABT  m- 

an  award  in  equity.     This  is  still  of  importance,  as  the  com 

mon  law  courts  now  exercise  equitable  jurisdiction.  contents1  of 

In  its  first  section  it  examines  into  the  jurisdiction  of  the  the  eleventh 
Chancery  Division  over  awards,  and  remarks  shortly  on  the 
grounds  for  which  equity  would  hold  an  award  void. 

The  second  discusses  the  various  modes  of  proceeding  to 
set  the  award  aside,  and  the  circumstances  under  which  the 
respective  methods  were  available. 


SECTION  I. 

IN  WHAT   CASES   CHANCERY   HAS   JURISDICTION  TO  SET   ASIDE 
AN  AWARD. 

I.  Jurisdiction  of  Chancery  to  set  aside  award. ,] — The  courts     PAET  III. 
of  equity  have  always  exercised  jurisdiction  over  awards, 


although  the  submission  was  by  agreement  out  of  court  and  ?  ttmg  aside 
incapable  of  being  made  a  rule  of  court  ((i).    This  jurisdiction  award  on 
subsists  at  the  present  day  (6).  agreement, 

On  the  reference  of  an  action  at  common  law,  whether  the  When  sub- 
submission  were  by  order  of  a  judge,  or  order  of  Nisi  Prius,  j^1^™  an 
or  rule  of  a  court  of  common  law,  the  Court  of  Chancery  had  common  law. 
undoubted  authority  to  set  aside  the  award,  and  to  prevent  a 
party  taking  advantage  of  its  provisions  in  his  favour.     For 

(a)  Greonhill  v.  Church,  3  Eep.          (b)  Hamilton  v.  Bankin,  3  De 
in  Chanc.  49.  Gex  &  Smale,  782. 
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when  an  order  of  reference  of  a  cause  depending  in  a  court  of 
law  was  made  a  rule  of  court,  and  application  was  made  in 
the  court  of  law  to  enforce  the  award,  a  court  of  equity  con- 
sidered the  reference  by  rule  of  court  merely  as  a  proceeding 
in  the  court  of  law,  modified  and  regulated  by  the  consent  of 
the  parties ;  and  whether  the  circumstance  of  consent  to  this 
mode  of  carrying  on  the  suit  might  or  might  not  be  deemed 
worthy  of  consideration  in  equity,  the  mere  fact  that  the 
parties  had  so  far  regulated  the  proceeding  at  law,  could  not 
bar  the  jurisdiction  of  equity  to  grant  an  injunction  to 
restrain  the  proceeding  to  enforce  the  award  at  law,  or  to  set 
the  award  aside.  The  statute  9  &  10  W.  III.  c.  15,  did  not 
in  any  way  interfere  with  the  ancient  power  of  the  courts  of 
equity,  when  an  action  was  referred,  and  the  submission 
made  a  rule  of  court,  not  under  the  statute,  but  at  common 
law  (c). 

Much  discussion  took  place  in  old  times  respecting  the 
jurisdiction  of  the  Court  of  Chancery  to  set  aside  an  award 
made  on  a  submission  out  of  court,  containing  a  clause  for 
making  it  a  rule  of  court  under  the  statute  9  &  10  W.  III. 
c.  15  (d). 

And  it  was  ultimately  decided  that  that  statute  confined 
the  jurisdiction  over  the  award  to  that  court  only  of  which 
the  submission  was  or  could  be  made  a  rule  (e) ;  and  that  the 
fact  of  whether  or  not  it  had  been  so  made  a  rule  before  the 
filing  the  bill  was  immaterial  (/) ;  and  that  when  the  sub- 
mission was  to  be  made  a  rule  of  the  Court  of  Chancery,  that 
that  court  had  jurisdiction  to  set  the  award  aside,  only  in  the 
summary  manner  pointed  out  by  the  act,  and  not  by  bill,  at 
least  when  the  proceeding  by  motion  was  equally  efficient  (</). 


(c)  Nichols  v.  Chalie,  14  Yes. 
265;  Nichols  v.  Boe,  3  M.  &  K. 
431 ;  Lord  Lonsdale  v.  Littledale, 
2  Ves.  Jr.  451  ;  Brown  v.  Brown, 
1  Vern.  157  ;  Chuck  v.  Cremer,  2 
Phill.  477. 

(cZ)  Cases  on  the  jurisdiction  of 
Chancery :  Ward  v.  Periam,  cited 
Chicot  v.  Lequesne,  2  Ves.  Sr. 
316  ;  cited  also  in  notes  to  Auriol 
v.  Smith,  1  Turn.  &  B,  131; 
Beynell  v.  Luscomb,  A.D.  1727, 
cited  in  Auriol  r.  Smith,  1  Turn. 
&  B.  135,  notes;  Allardes  v. 


Campbell,  Bunb.  265 ;  Kampshire 
v.  Young,  2  Atk.  155. 

(e}  Fetherstone  i1.  Cooper,  9  Ves. 
67 ;  Spettigue  v.  Carpenter,  3  P. 
W.  361 ;  Steff  v.  Andrews,  2  Madd. 
6;  Gwinett  v.  Bannister,  14  Ves. 
530;  Goodman  v.  Sayers,  2  J.  & 
W.  249 ;  Davis  v.  Getty,  1  S.  &  S. 
411 ;  Dawson  v.  Sadler,  1  S.  &  S. 
537  ;  r.  Mills,  17  Ves.  419. 

(/)  Nichols  r.  Eoe,  5  Sim.  156; 
on  app.  3  M.  &  K  431. 

((/}  Homing  r.  Swinnerton,  1 
Coop.  C.  C.  386;  Yates  r.  Barnard, 
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The  Arbitration  Act,  which  repeals  the  statute  of  Will.  III.,  PAET  m: 

*  CH.  XT.  S.   1. 

provides,  by  section  26,  that  the  repeal  shall  not  affect  any 


right  acquired  or  liability  incurred  before  the  commencement  Application  of 
of  the  act,  or  the  prosecution  of  any  legal  proceedings  for  Act,  1889. 
ascertaining  or  enforcing  such  liability.     The  commencement 
of  the  act  was  1st  January,  1890.     Court  is  defined  to  mean 
her  Majesty's  High  Court  of  Justice  (s.  27).     The  Act  is  not 
to  affect  a  pending  arbitration  (s.  25) . 

As  in  most  cases  there  is  no  substantial  distinction  between  Grounds  in 
the  courts  of  law  and  equity  as  to  the  grounds  on  which  as^t^mmon 
awards  may  be  set  aside  in  each  (h)  ;   to  avoid  repetition,  law  generally, 
the  grounds  on  which  an  award  may  be  impeached  are  stated 
in  the  one  chapter  on  setting  aside  awards  on  motion  («'). 
The  cases  referred  to  in  the  notes  are  those  only  which  are 
more  particularly  connected  with  proceedings  in  equity  (A1) . 

Though  no  bill  lay  to  set  aside  an  award  on  a  question  of  When  evi- 
fact  decided  by  the  arbitrators,  yet  evidence  of  the  merits  rn?erLts°let  in. 
would  be  let  in,  so   far  as  it  threw  light   on  their  con- 
duct^). 

In  an  action  on  an  award  the  defendant  relied  on  the  fact 
that  the  arbitrator  had  improperly  submitted  to  the  judgment 
of  a  third  person.  The  defendant  failed,  as  such  misconduct 
was  only  a  ground  of  motion  to  set  the  award  aside,  not  of 
plea.  He  then  filed  a  bill  to  set  aside  the  award  and  stay 
execution  on  the  judgment.  Wood,  V.-C.,  dismissed  the  bill, 
holding  that  though  there  had  been  a  clear  miscarriage,  the 
Court  of  Chancery,  in  the  absence  of  fraud  or  gross  injustice, 
should  exercise  its  jurisdiction  only  when  the  matter  was  fresh 
and  brought  before  the  court  within  the  time  which  the  courts 
of  law  had  adopted  for  such  motions,  by  analogy  to  the  provi- 

cited  in  Heming  v.  Swinnerton,  1  Phill.  477,  S.  0.  17  L.  J.  Ch.  287 ; 

Coop.  0.  C.  422,  notes,  per  Sir  J.  Grafham  v.  Turnbull,  44   L.  J. 

Leach,  V.-C. ;  Smith  v.  "Whitmoro,  Chanc.  538;  The  Londonderry  and 

33  L.  J.  Ch.  218,  S.  C.  1  Hem.  &  Enniskillou  Hail.  Co.  v.Loishman, 

M.  576,  S.  C.  in  error,  33  L.  J.  12  Beav.  423;  Harding  v.  Wick- 

Ch.  713,  S.  C.  2  Do  G.  J.  &  S.  1mm,  2  J.  &  Hem.  676;  Hill  v. 

297.  Ball,  2  Bligh,  N.  S.  1 ;  Pitcher 

(h)  Lingood   v.  Eade,   2  Atk.  v.  Kigby,  9  Price,  79 ;  Morgan  v. 

501;  E.  v.  Wheeler,  3  Burr.  1257.  Pindar,    3    Eop.    in   Chanc.    76; 

(i)  See   P.    III.   ch.   9,    s.    3,  Jones  v.  Bennett,  1   Bro.   P.  C. 

p.  664.  528. 

(k)  Cases  on  setting  aside  award  (/)  Goodman  v.  Sayers,  2  J.  & 

in  equity :  Champion  r.  Weuhain,  AV.  24!),  '2M. 
Amb.    245;  Chuck   r.  Cremer,  2 


'00 


IMPEACHING  AN  AWARD  IN  EQUITY. 


PAET  III. 
en.  xi.  s.  1. 


Equitable 
proceedings 
under  Arbi- 
tration Act, 
1889. 


Award  under 
statute  made 
on  mistake. 


sions  of  the  stat.  9  &  10  W.  III.  c.  15.  On  appeal,  Knight- 
Bruce,  L.  J.,  affirmed  the  judgment,  saying  that  the  applicant 
had  by  his  conduct  lost  his  equity  against  the  award  and  the 
judgment.  But  Turner,  L.J.,  dissented,  being  of  opinion 
that  the  Court  of  Chancery  ought  not  to  limit  the  exercise  of 
its  jurisdiction  by  the  rules  as  to  time  for  motions  laid  down 
by  the  courts  of  law,  and  that  the  party  had  not  lost  his 
equity  (m). 

Proceedings  of  this  equitable  character  may,  perhaps,  be 
more  frequently  taken  henceforth,  as  the  Arbitration  Act, 
1889,  does  not  prohibit  all  but  summary  proceedings  to  set 
the  award  aside,  the  sole  remedy  open  under  the  statute  of 
W.  III.,  now  repealed. 

Commissioners  appointed  by  statute  to  ascertain  the  bounds, 
and  fix  the  rent  payable  to  the  crown  for  certain  mines,  made 
an  award,  giving  a  benefit  to  a  miner,  on  the  faith  of  his 
having  agreed  to  pay  a  sum  for  certain  byegone  workings  of 
the  mine.  The  commissioners  were  not  authorized  by  the 
statute  in  imposing  on  the  miner  such  condition  of  payment. 
The  miner  having  refused  to  comply  with  the  supposed  terms, 
an  information  was  filed  in  Chancery,  at  the  suit  of  the  crown, 
with  a  view  to  enforce  payment,  or  to  set  the  award  aside,  on 
the  ground  of  fraud  and  mistake :  but  the  court  being  of 
opinion  that  the  miner  had  never  entered  into  the  agreement, 
though  the  commissioners  mistakenly  supposed  that  he  had, 
held  the  claim  for  the  payment  not  maintainable  on  the  facts ; 
and  they  also  refused  to  set  aside  the  award,  there  being  no 
fraud  shown;  since,  as  the  time  limited  by  the  act  for  making 
the  award  had  expired,  the  miner,  if  the  award  were  set 
aside,  would  lose  the  whole  benefit  of  the  Act  of  Parliament, 
without  any  fault  of  his  own,  on  account  of  a  mistake  of  the 
commissioners  (n). 


(m)  Smith  v.  WHtmore,  33  L.  J. 
Ch.  218,  S.  0.  1  Hem.  &  M.  576, 
S.  0.  in  error,  33  L.  J.  Ch.  713, 


S.  0.  2  De  G.  J.  &  S.  297. 

(»)  Attorney- General  v.  Jack- 
son, 5  Hare,  355. 
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SECTION  II. 

WHAT  THE  MODES  OF  PROCEEDING  TO  SET  ASIDE  AN   AWARD    IN 

EQUITY. 

i.  Proceeding  by  bill  to  set  aside  an  awardJ] — Before  the     PABTIII. 
Judicature  Acts,  when  the  submission  was  by  judges  order,  - 
order  of  Nisi  Prius,  or  rule  of  a  court  of  common  law,  or  by 


private  agreement  not  under  the  statute  of  William  III.,  the  statute,  bill 
proceedings  to  set  aside  the  award  were  by  bill  (0)  .  aside  award. 

After  a  reference  on  the  trial  of  an  issue  directed  out  of 
Chancery,  the  jurisdiction  of  Chancery  over  the  suit  was  at  an 
end,  and  the  court  could  not  direct  a  new  trial  of  the  issue 
though  the  party  were  dissatisfied  with  the  award.  If,  how- 
ever, the  award  were  objected  to  on  the  ground  of  corruption 
in  the  arbitrators,  the  facts  might,  perhaps,  have  been  brought 
before  the  court  by  a  supplemental  bill  (p). 

In  a  bill  to  set  aside  an  award  the  particular  ground  on  Bill  must 
which  it  was  sought  to  impeach  it  ought  to  have  been  charged 


with  all  its  circumstances  (q).  jectiona  to 

An  award  made  on  a  submission  by  agreement  between  the 
plaintiff  and  defendant,  who  were  partners,  appointed  persons 
in  the  nature  of  receivers  to  collect  and  pay  the  debts  of  the 
firm,  and  to  pay  over  the  surplus  in  moieties  to  the  plaintiff 
and  defendant.  The  plaintiff  filed  a  bill,  which,  stating  the 
award,  and  that  there  was  a  deficiency  in  the  funds,  and  that 
several  demands  had  been  enforced  by  creditors  against  him, 
prayed  contribution  from  the  defendant,  and  an  account 
generally.  The  defendant  pleaded  the  award,  and  the  court 
allowed  the  plea,  as  the  bill  did  not  state  as  a  specific  objection 
to  the  award  that  it  was  not  final,  for  not  having  provided 
for  a  deficiency  of  assets,  or  set  forth  the  deficiency,  or  show 
what  debts  the  plaintiff  had  been  forced  to  pay  (>•). 

On  a  rehearing,  it  appeared  that  by  the  award  the  plain- 
tiff was  to  be  at  the  risk  of  all  debts  incurred  after  a 


(o)  Greenhill  v.  Church,  3  Rep.  Holloy,  394. 

in  Chanc.  49,  89 ;  Lord  Lonsdalo  M  Tittonson  v.  Peat,   3  Atk. 

v.  Littlodalo,  2  Vos.  Jr.  451.  529. 

(j))  Woodloy    v.    Johnston,    1  (r)  Routhv.  Poach,  2  Anst.  519. 
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What  a 
ground  of 
demurrer  to 
the  bill. 


Party  pro- 
ceeding at 
law  no 
ground  of 
demurrer. 


certain  day,  on  which  day  the  partnership  was  awarded  to 
end.  Though  the  bill  stated  that  the  debts  in  respect  of 
which  contribution  was  sought  were  incurred  by  the  part- 
nership, the  court  thought  this  might  apply  to  debts  'incurred 
after  the  day,  for  as  between  creditors  and  the  firm  the 
partnership  still  existed;  and  that  as  the  arbitrators  had 
proceeded  on  a  supposition  that  the  partnership  effects  were 
sufficient  to  pay  all  demands  up  to  that  time,  the  court 
would  presume  the  supposition  well  founded  until  it  was 
expressly  negatived ;  and  so  the  order  allowing  the  plea  was 
affirmed  (s). 

If  a  party  received  the  money  awarded,  and  delayed  filing 
his  bill  for  nine  months,  his  bill  would  have  been  dismissed, 
though  he  wrote  the  words  "  under  protest "  on  the  head  of 
the  receipt  for  the  money  (f). 

When  the  bill  to  set  aside  the  award  impeached  it  on 
grounds  which  the  court  could  not  entertain,  as,  for  instance, 
that  the  arbitrator  had  come  to  a  wrong  decision  on  the 
matters  referred,  demurring  to  the  bill  was  the  proper  mode 
of  questioning  the  sufficiency  of  the  objections  (u). 

It  was  not  a  cause  of  demurrer  to  a  bill  to  set  aside  an 
award,  charging  collusion  and  corruption  of  the  arbitrator, 
that  the  parties  had  proceeded  in  a  court  of  law,  and  that 
there  would  be  a  remedy  in  that  court ;  for  the  proceeding 
under  the  authority  of  the  court  of  law  might  be  perfectly 
incompetent;  since  that  which  would  subvert  the  award, 
might,  it  was  said,  arise  out  of  the  answers  in  equity,  and 
there  was  a  great  difference  in  compelling  that  discovery  in 
answer  to  pointed  interrogatories  from  affidavits  at  law, 
where  the  parties  could  not  be  pressed  to  make  a  full 
answer  (.r).  This  reasoning  has  lost  much  of  its  force,  since 
parties  may  now  be  made  to  answer  interrogatories  at  law. 

In  an  old  case,  on  a  demurrer  to  a  bill  to  be  relieved 
against  an  award  for  excessive  damages  given,  it  was  ordered 
that  the  defendant  should  answer,  but  that  the  benefit  of  the 
demurrer  should  be  saved  to  the  hearing  (y). 


(s)  Eouth.  v.  Peach,  3  Anst.  637. 

(I)  Parrott  v.  Shellard,  16  W.  E. 
928. 

(M)  Pitcher  v.  Eigby,  9  Price, 
79. 


(x)  Lord  Lonsdale  r.  Littledale, 
2  Yes.  Jr.  482. 

(y}  Younge  v.  Cooke,  3  Eep.  in 
Chanc.  45,  82,  A.D.  1673. 
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We  have  previously  seen  that  an  arbitrator  might  be  made     PAET  In- 
a  defendant  to  a  bill  to  set  aside  an  award,  when  charged 


with  corruption  or  gross  misconduct,  with  a  view  to  fix  him  traitor  to^e 
with  payment  of  costs,  and  could  not  demur  (z).  made  a  de- 

When  the  arbitrators  were  properly  made  parties  to  a  bill   . 

.,,.,.  i  .       Answer  of 

to  be  relieved  against   an   award  on  a  suggestion  of  mis-  arbitrator 
behaviour  on  their  part,  according  to  Lord  Northington,  C., 
it  was  a  notorious  fixed  rule  that  the  plaintiff  was  entitled  to 
read  their  answer  against  their  co-defendant  interested  in  the 
award,  who  contended  that  the  award  ought  to  be  supported  («)  . 

ii.  Proceeding  by  motion  to  set  aside  an  award."]  —  The  mode  Submission 
of  proceeding  to  set  aside  an  award  in  the  Chancery  Division 


on  motion  is  now  much  the  same  as  in  the  Queen's  Bench  set  ^side  on 
Division  (1}  .     If  the  reference  was  by  order  of  the  Court  of 
Chancery  made  in  a  suit  depending  in  that  court,  the  usual 
and  proper  method  of  impeaching  the  award  was  by  motion 
supported  by  affidavits  (c). 

On  a  reference  under  the  statute  of  W.  III.  (d],  when  the  Submission 
submission  provided  for  its  being  made  a  rule  of  Chancery, 


in  ordinary  cases,  it  is  clear  that  the  proceeding  by  motion  award  set 
Bummarily,  according  to  the  provisions  of  the  act,  was  the  motion!1 
only  available  course  (e).     Even  when  the  subjects  of  refer- 
ence  included   a   suit   in   Chancery,   Lord    Cottenham,    C., 
decided  that  the  court  had  no  jurisdiction  by  bill,  when  the 
objections  were  such  as  could  be  as  conveniently  and  effec- 
tually discussed  in  the  former  method  of  proceeding  (/). 

Before  an  application  was  made  to  set  aside  an  award,  the  Notice  of 
submission  must  have  been  made  an  order  of  court,  and  a  motlon- 
notice  of  motion  to  set  aside  the  award  must  have  been  given. 
The  motion  might  be  made  on  the  usual  days  in  term  or  out  Notice  of 
of  term,  and,  by  special  leave  of  the  court,  on  other  days  also.  tcrmTr'out  of 
This  leave  was  obtainable  on  an  ex  parte  application  (//).          term. 

(z)  See  P.  II.  ch.  11,  s.  3,  p.  31  ;  Dick  v.  Milligan,  2  Ves.  Jr. 

502.  23. 

(a)  Rybott    v.    Barrell,    Coxe  (d)  9  &  10  W.  III.  c.  15. 

MSB.  Line.  Inn,  S.  C.  2  Eden,  (e)  Dawson  v.  Sadler,  1  S.  &  S. 

131  ;  cited  also  1  Coop.  C.  C.  383  ;  537. 

Steward?'.  East  India  Co.,  2  Vern.  (/)  Homing  v.  Swinnerton,  1 

380,  contra.  Coop.  C.  C.  386  ;  2  Phill.  79. 

(/*)  See  ante,  P.  III.  ch.  9,  p.  652.  (</)  2  Daniell's  Chanc.  Pract.  by 

(c)    Crawshay     v.     Collins,     3  Hoadlam,    1453;    Smith's   Huiul- 

Swanst.  90,  S.  C.  1  Wils.  C.  C.  Book  of  Chanc.  Pract.  58. 
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It  was  not  necessary,  nor  was  it  usual,  in  old  times,  that 
the  notice  of  motion  should  state  the  grounds  on  which  it 
was  sought  to  impeach  the  award;  but  the  more  modern 
practice  was  to  state  them  with  the  same  particularity  as  in  a 
rule  nisi  to  set  aside  an  award  at  common  law  (/*) . 

It  is  to  be  observed  that  where  the  award  was  under  a 
submission  other  than  by  order  of  court  made  in  a  suit,  that 
the  affidavits  to  be  used  on  the  motion  should  have  been 
entitled,  "  In  the  matter  of  the  arbitration  between  [the 
parties],  and  the  matter  of  the  [the  act  giving  the  court 
jurisdiction  over  the  award]  "  (i). 

This  notice  of  motion  might  have  been  given,  and  come  on 
to  be  heard  as  a  cross  motion  with  the  motion  to  make  the 
award  an  order  of  court  (A-). 

It  may  be  here  mentioned  that  on  a  motion  to  set  aside  an 
award,  before  the  Judicature  Act,  when  the  submission  had 
been  made  an  order  of  the  Court  of  Chancery  under  the 
statute,  the  order  of  that  court  confirming  the  award  was  held 
to  be  final,  and  not  subject-matter  of  appeal  to  the  House  of 
Lords  (/). 

Where  a  judge  in  the  Chancery  Division  has  refused  to  set 
aside  an  award,  the  appeal  against  the  refusal  should  now  be 
set  down  on  the  interlocutory,  and  not  on  the  final,  list  (m). 

It  was  not  the  usual  practice  in  Chancery  to  move  for  a 
rule  nisi  to  set  aside  an  award,  but  it  was  done  in  one  case 
under  peculiar  circumstances  (n).  Now  Order  LII.  r.  2  (1883), 
prohibits  rules  nisi  for  this  purpose. 


Old  practice 
filing  excep- 
tions to 
award. 


in.  Filing  exceptions  to  an  award  in  a  suit.'] — When  matters 
in  a  suit  were  referred  to  an  arbitrator  by  an  order  of 
Chancery  made  by  consent  in  the  cause,  according  to  the 
ancient  practice,  the  arbitrator  was  looked  upon  in  much  the 
same  light  as  a  master ;  his  award  was  considered  as  little 
conclusive  as  a  master's  report,  and  orders  to  confirm  awards 


(h)  Mercier  v.  Pepperell,  19  Ch. 
D.  58.  Ord.  LII.  r.  4,  requires 
grounds  to  be  stated  in  general 
terms. 

(t)  Ee  Law,  4  Bear.  509. 

(&)  Wilkinson  v.  Page,  1  Hare, 
276. 


(1}  O'SuUivan  v.  Hutcnins, 
cited  in  Bignold  v.  Springfield,  7 
0.  &  P.  85 ;  2  DanieU's  Chanc. 
Pract.  by  Headlam,  1356,  1357. 

(TO)  Delagoa  Bay  Bail.  Co.  v. 
Tancred,  61  L.  T.  343. 

(71)  Elliott  v.  South  Devon  Bail. 
Co.,  2  De  Gex  &  S.  17. 
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were  as  necessary  as  orders  to  confirm  reports  (p).  It  was, 
moreover,  prescribed,  that  the  award  ought  to  be  filed  and 
confirmed  before  the  party  could  ground  any  order  on  it,  and 
that  after  it  was  filed,  and  an  order  to  confirm  it  nisi  obtained, 
the  other  side  was  at  liberty  to  file  exceptions  to  it,  which 
were  to  be  decided  on  argument  (<?).  Now,  however,  since 
the  decision  of  the  arbitrator  is  looked  upon  as  that  of  the 
court,  and  held  to  be  final,  the  practice  is  changed ;  and 
exceptions  can  no  longer  be  taken  to  an  award,  except, 
probably,  in  the  rare  cases  where  the  arbitrator  is  expressly 
substituted  for  the  master  to  take  the  accounts  in  the  cause 
like  that  officer  (>•) . 
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Present  prac- 
tice no  excep- 
tions but  when 
arbitrator  put 
for  master. 


( p)  Crawshay  v.  Collins,  cited 
in  Heming  v.  Swinnerton,  1  Coop. 
C.  C.  419,  notes,  S.  C.  3  Swanst. 
90 ;  1  Wils.  C.  C.  31 ;  1  Swanst. 
40. 

((])  Vernon  v.  Wells,  2  Dick. 
452 ;  Crofton  v.  Connor,  1  Bro. 
P.  C.  530 ;  Cresly  v.  Carrington,  1 
Vern.  469;  Hide  v.  Cooth,  2  Vern. 
109. 


(r)  Crawshay  v.  Collins,  3 
Swanst.  90,  S.  C.  1  Wils.  C.  C. 
31;  1  Swanst.  40;  1  Coop.  C.  C. 
419,  notes;  Woodbridge  v.  Hilton, 
2  Dick.  640,  S.  C.  1  Bro.  C.  C. 
398;  Price  v.  Williams,  3  Bro. 
C.  C.  163;  Knox  v.  Symmonds, 

1  Ves.  Jr.  369 ;  Dick  v.  Milligan, 

2  Ves.  Jr.  23,  S.  C.  4  Bro.  C.  C. 
117,536;  Ford  v.  Gartside,  2  Cox, 
368. 


H. 
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CH.  XII. 

Scope  and 
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the  twelfth 
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EFFECT  OF  THE  FAILUKE  OF  THE  EEFERENCE. 

As  it  is  evident,  from  what  has  been  already  said  respecting 
the  results  of  a  reference  which  has  become  ineffectual  from 
no  award  having  been  made,  or  if  made,  from  its  having 
been  condemned  as  invalid,  that  the  matters  submitted  to  the 
arbitrator  are  in  general  left  in  the  same  position  as  if  no 
reference  had  ever  taken  place  ;  it  is  sufficient  in  this  con- 
cluding chapter,  respecting  the  consequences  of  an  abortive 
arbitration,  to  narrow  our  observations  to  the  one  or  two 
points  which  yet  require  an  explanation :  namely,  respecting 
the  effect  of  the  failure  of  the  reference  on  the  action 
referred,  which  is  noticed  in  the  first  section ;  and  the 
question  treated  of  in  the  second  section, — whether  the  courts 
will  decree  specific  performance  of  a  contract,  whose  terms 
were  to  have  been  settled  by  an  arbitration,  which  has  become 
fruitless. 


SECTION  I. 

THE  REFERENCE  FAILING,  PROCEEDING  IN  THE  CAUSE 
REFERRED. 

When   an   action  at  law  is  referred,  and  the  reference 

proves  abortive,  either  from  no  award  having  been  made,  or 

failing,  action  ^  made,  from   its   having   been   afterwards   set  aside,   the 

proceeds.         parties  may  go  on  with  the  proceedings  in  court,  unless  it 

were  stipulated  in  the  agreement  of  reference,  or  agreed  to 

at  the  time  of  the  submission,   that  the   cause   should  be 

terminated  (s). 

(«)  Lowes  v.  Kennode,  8  Taunt.  146;  Harries  v.  Thomas,  2  M.  &  W.  32. 
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Withdrawing  a  juror  on  a  submission  at  Nisi  Prius  does     PART  III. 
not  of  necessity  put  an  end  to  the  cause.     If  the  reference  . ' 


fail,  the  plaintiff  is  not  concluded  in  the  action,  unless  the 

-        _         _  -  ,  withdrawn. 

cause  were  abandoned  by  consent.  The  parties  may,  however, 
consent  not  only  to  give  up  the  cause,  but  to  preclude  them- 
selves from  bringing  a  fresh  action  for  the  same  matter  (t). 

When  a  verdict  has  been  taken  on  a  submission  at  Nisi  When  verdict 
Prius,  and  the  reference  has  failed,  either  from  the  arbitrator's  trial  on 
refusal  to  accept  it  or  his  omission  to  enlarge  the  time  (M),  or  failure- 
his  death  (#),  or  from  the  order  of  reference  being  annulled  (y), 
or  from  the  award  being  set  aside,  or  from  other  causes  (s), 
and  the  parties  do  not  agree  to  a  second  reference,  the  ordinary 
course,  as  the  case  has  never  been  decided,  is  to  send  it  down 
again  for  a  new  trial.    Where  an  action  by  an  infant  plaintiff  Infant  plain- 
(suing  by  his  next  friend)  was  referred  before  trial  by  verbal  award01  ™g 
agreement,  and  the  record  was  withdrawn,  and  the  arbitrator 
awarded  in  favour  of  the  defendant,  and  directed  the  plaintiff 
to  pay  all  costs,  the  court  directed  that  on  the  plaintiff's 
refusal  to  abide  by  the  award  and  to  comply  with  its  terms, 
the  defendant  should  be  at  liberty  to  proceed  to  trial  in  the 
action  by  proviso  (a). 

When  the  award  is  set  aside,  the  first  verdict  taken  subject  Award  set 
to  the  reference  is  impliedly  set  aside  as  well,  although  the  faus/  ^ 
rule  to  set  aside  the  award  is  silent  respecting  the  verdict. 

But  when  the  reference  fails  before  an  award  is  made,  and  Before  new 
the  plaintiff  wishes  to  proceed  in  the  cause,  before  a  new  verdict  must 
trial   is   had,  the  verdict   taken  by  consent  subject  to  the  be  set  aside' 
reference,  and  already  entered  on  the  Nisi  Prius  record,  or 
standing  in  the  associate's  book,  must  be  set  aside ;    for  a 
second  verdict  will  be  considered  irregular  while  the  first 
remains,  unless,  indeed,  the  irregularity  have  been  waived  by 
both  parties  (b). 

If  the  verdict  be  taken  subject  to  the  reference,  on  the  trial  Verdict  on 
of  a  cause  on  a  writ  of  trial,  the  plaintiff  must  get  rid  of  the  ^"je^t  to 

reference. 

(t}  Harries  v.  Thomas,  2  M.  &  (z)  Bacon  v.  Cresswell,  1  Hodges, 

W.  32;  Moscati  v.  Lawson,  1  H.  189;  Thompson  v.  Jennings,   10 

&  W.  572.  Moore,  110. 

(u)  Hall  v.  Phillips,  9  Bing.  89.  (a)  Godfrey  v.  Wade,  6  Moore, 

(x)  Harper    v.     Abrahams,    4  488. 

Moore,  3.  (ft)  Hall  v.  Rouse,  6  Dowl.  606; 

(y]  Morgan  v.  Miller,  6  Bing.  Evans  v.  Davies,  3  Dowl.  786. 
N.  C.  168. 

/  7.2 
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When  cause 

referred 

generally. 


verdict  before  he  takes  the  cause  down  to  trial  again  ;  for  the 
verdict  is  not  a  nullity,  though  the  under-sheriff  has  of  him- 
self no  authority  to  refer  the  cause  (c). 

When  an  award  was  set  aside,  the  case  was  analogous  to 
that  of  a  venire  de  novo,  and  it  was  settled  law  before  the 
Judicature  Acts  that  if  the  rule  were  silent  as  to  costs,  the 
party  for  whom  the  verdict  was  entered  subject  to  the  refer- 
ence would  not  be  entitled  to  the  costs  of  the  first  trial,  though 
he  succeeded  on  the  second  (d). 

Sometimes,  instead  of  the  cause  being  sent  down  to  a  new 
trial,  the  jurisdiction  which  the  court  retained  over  the  verdict 
would,  at  the  instance  of  the  plaintiff,  be  exercised  to  compel 
the  defendant  to  submit  the  case  again  to  the  same  or  a  fresh 
arbitrator.  "When  the  plaintiff  was  entitled  to  some  damages, 
and  the  only  question  was  respecting  the  amount,  the  court 
will  allow  the  plaintiff  to  enter  judgment,  and  sue  out  execu- 
tion for  the  amount  of  damages  taken  on  the  verdict  by 
consent  (though  some  indulgence  would  sometimes  be  given 
to  the  defendant's  bail),  if,  on  the  first  reference  failing,  the 
defendant  refused  to  consent  to  a  new  arbitration  ;  for  the 
legal  liability  had  been  already  decided  in  favour  of  the 
plaintiff,  and  so  the  failure  of  the  reference  did  not  entirely 
reopen  the  cause  (c} .  Such  seems  now  to  be  the  settled  rule, 
though  the  first  time  such  an  application  was  made,  the 
court  seemed  startled  by  the  novelty,  and  refused  it,  not- 
withstanding the  defendant  had  acted  contrary  to  good  faith ; 
the  court,  however,  delivered  the  postea  to  the  plaintiff,  with 
liberty  to  enter  a  verdict  reducing  the  amount  of  damages  to 
a  shilling  (/). 

The  cases  as  reported  do  not  seem  quite  consistent  as  to 
the  extent  of  power  which  the  courts  retain  over  the  verdict. 

Even  when  the  submission  included  the  general  merits  of 
the  case,  and  not  merely  the  amount  of  damages,  the  Court  of 


(c)  Harrison  v.  Greenwood,  15 
L.  J.  Q.  B.  92,  S.  C.  3  D.  &  L. 
353. 

(d}  Wood  v.  Duncan,  5  M.  &  W. 
87 ;  Keg.  Gen.  H.  T.  2  W.  IV.  r. 
64,  rep.  8 ;  Bing.  297 ;  3  B.  &  Ad. 
383 ;  1  M.  &  Scott,  424 ;  2  C.  &  J. 
85  ;  2  Tyrw.  346 ;  Payne  v.  Bailey, 
7  Moore,  147,  S.  C.  3  B.  &  B.  304; 
Poole  v.  Selwood,  1  Price,  310; 


Summers  v.  Formby,  1  B.  &  C. 
100  ;  Burchall  v.  Ballamy,  5  Burr. 
2698. 

(e)  Evans  v,  Davies,  3  Dowl. 
786 ;  Woolley  v.  Kelly,  1  B.  &  C. 
68  ;  Taylor  v.  Gregory,  2  B.  &  Ad. 
774. 

(/)  Harper  v.  Abrahams,  4 
Moore,  3. 
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Queen's  Bench,  on  the  reference  failing,  asserted  the  poicer  of     PABT  HI. 
directing  judgment  to  be  entered  up  and  execution  to  issue  _  !  _  ' 


for  the  full  amount  of  the  verdict  taken,  unless  the  defendant 
would  enter  into  a  new  submission  ;  though  it  was  said  to  be 
a  matter  of  discretion  when  the  court  would  exercise  the 
power  (g). 

"Where  the  arbitrator  allowed  the  original  time  to  elapse 
without  enlargement,  the  court  considering  the  reference 
beneficial,  thus  compelled  the  defendant  to  consent  to  a  fresh 
enlargement  (Ji).  They  refused,  however,  thus  to  compel  a 
reference,  but  sent  the  case  down  to  a  new  trial,  where, 
through  neglect  of  the  plaintiff's  attorney,  the  time  for 
making  the  award  had  elapsed  before  the  order  of  refer- 
ence had  been  delivered  to  the  arbitrator  (/')  .  Nor  would 
they  send  a  case  back  to  the  arbitrator,  where  one  award 
had  been  made  and  afterwards  set  aside  as  defective,  for  the 
defendant  might  reasonably  have  no  confidence  that  a  second 
award  of  the  same  arbitrator  would  be  more  valid  (&)  . 

The  Court  of  Exchequer,  however,  seemed  to  be  of  opinion, 
that  when  a  general  reference  proved  abortive,  they  had  no 
power  over  a  defendant  to  force  him  to  refer  again,  and  con- 
sequently could  not  exercise  a  discretion  (/). 

If  the  defendant  were  the  party  who  pressed  for  a  fresh  Plaintiff 
recourse  to  arbitration,  and  the  plaintiff  refused  to  agree,  the 


case  must  have  gone  down  to  a  new  trial  ;  for  though  the  not  enter 
court  could  set  aside  the  verdict  entered  for  the  plaintiff,  defendant 
they  had  no  authority  to  allow  a  verdict  to  be  entered  for 
the  defendant  (m). 

Similar  to  the  rule  in  law  was  the  practice  in  equity.     For  Reference 
there,  when  a  suit  was  referred,  and  the  reference  proved 
abortive,  the  suit  proceeded  as  if  there  had  never  been  a  ceeds. 
recourse  to  arbitration  (n).     There  was  sometimes  in  orders  of 
Chancery  referring  a  suit,  a  provision,  "  any  of  the  parties  to 
be  at  liberty  to  apply  to  the  court  as  they  shall  be  advised." 

(g)  Wilkinson  v.  Time,  4  Dowl.  (1)  Burley  v.  Stephens,  1  M.  & 

37  ;  Porch  v.  Hopkins,  1  D.  &  L.  W.  156  ;  Evans  v.  Davies,  3  Dowl. 

881.  786  ;  Cheslyn  v.  Dalby,  2  Y.  &  C. 

(A)  Wilkinson  v.  Time,  4  Dowl.  170. 

37.  (m)  Cottam  v.  Partridge,  2  M.  & 


(i)  Doe  d.  Fisher  v.  Saunders,      G.  843. 


3  B.  &  Ad.  783.  (n)  Cooth  v.  Jackson,  6  Ves.  11 ; 

(k)  Porch  v.  Hopkins,  1  D.  &  L.      Crawshay  v.   Collins,  3  Swanst. 
881.  90. 
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PABT  III.  This  reserved  liberty  extended  two  ways.     It  authorized,  if 

ca'  XI1'  s'  1'  an  award  were  made,  proceedings  on  the  award,  and  if  the 

served  Hbert  arbitration  did  not  proceed,  an  application  as  if  the  reference 

to  apply.  had  not  been  made  (o). 

Abortive  On  a  reference  by  order  of  Quarter  Sessions,  if  it  becomes 

reference  by  impossible   for  an  award  to  be  made  ( p) ,  or  if  the  award 

Quarter  made  be  set  aside  (<?),  the  Queen's  Bench  Division  may  order 

Sessions.  \  '  .  i.i 

the  Court  of  Sessions  to  enter  continuances,  and  hear  the 
appeal. 

Under  the  If?  when  a  question  of  compensation  is  referred  to  arbi- 

Act.  tration  under  the  Lands  Clauses  Consolidation  Act,  1845,  the 

arbitrators  or  umpire  do  not  make  their  award  within  the 
three  months  allowed  them  respectively,  or  if  no  final  award 
be  made,  the  question  of  such  compensation  shall  be  settled 
by  the  verdict  of  a  jury  under  the  statute  (r). 


SECTION  II. 

ENFORCING    IN    EQUITY   A   CONTRACT   DEPENDENT   ON    AN 
ABORTIVE    REFERENCE. 

PART  III.         A  submission  to  arbitration  is  often  made  respecting  some 
of  the  terms  of  a  contract,  as,  for  instance,  for  the  sale  or 
lease   of  lands.      When  the   arbitrators  are  to  decide  that 
sion  of  essen-   which  is  of  the  essence  of  the  contract,  and   they  fail  to 

tial  terms  and    _  .,      ,  ,          ,  „  .  . 

no  part  per-     do   so,  and  there  has  been   no   part  performance,   neither 
formance.        fae    submission    nor    the   contract    can    be   carried   out   in 

equity. 

Reference  Tne  Court  of  Chancery  could  not  be  substituted  for  the 

not  dfv'ide        arbitrators  to  make  a  division  of  an  estate  (s) .     On  the  like 


Prm°iple>  when  estates  were  to  be  sold  at  a  price  to  be  fixed 
price.  by  arbitrators,  and  they  could  not  agree  in  their  valuation, 

or  in  the  appointment  of  an  umpire,  the  Court  of  Chancery 

(o)  Crawshay     v.     Collins,     3          (?)  12  &  13  Viet.  c.  45,  s.  13. 
Swanst.  90.  See  Appendix  of  Statutes. 

(p)  12  &  13  Viet.  c.  45,  s.  14.          (r)  8  &  9  Viet.  c.  18,  s.  23.    See 
See  Appendix  of  Statutes.  Appendix  of  Statutes. 

(s)  Cooth  v.  Jackson,  6  Ves.  11. 
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would  refuse  to  direct  the  master,  or  any  other  person,  to     PAET  in. 
ascertain  the  price,  and  compel  the  intended  purchaser  to 


take  the  estate  at  that  price;  because  his  only  agreement 
was,  to  take  it  at  a  price  ascertained  in  a  specified  mode,  and 
to  make  him  take  it  at  a  price  determined  in  any  other  way 
would  be  to  make  him  do  something  which  he  had  never 
agreed  to  do.  For  the  price  is  of  the  very  essence  of  a  con- 
tract of  sale,  and  when  the  arbitrators  do  not  fix  it  there  is  no 
contract.  The  case  of  an  agreement  to  sell  at  a  fair  valua- 
tion is  essentially  different.  In  that  case  no  particular  means 
of  ascertaining  the  value  is  pointed  out,  and  there  is  nothing, 
therefore,  precluding  the  court  from  adopting  any  means 
adapted  to  that  purpose  (t). 

A.  railway  company  having  agreed  with  a  landowner  to 
make  all  such  necessary  crossings  as  his  surveyor  should, 
within  one  month  after  their  taking  the  land,  notify  to 
them,  refused  to  make  the  crossings  which  the  surveyor,  after 
the  month  had  elapsed,  notified  to  them  to  make;  it  was 
held  that  there  was  no  contract  which  the  court  could 
enforce  («). 

By  agreement,  a  railway  company's  engineer  was  to  submit  Death  of 
to  the  landowner's  agent  "for  approval"  his  estimate  of  the 


cost  of  making  a  road,  and  in  case  of  difference  the  amount  mate  is  to  be 
was  to  be  determined  by  B.,  and  the  amount,  when  agreed  or  approval. 
determined,  was  to  be  paid  to  the  landowner.     The  estimate 
was  not  sent  in  till  after  the  death  of  the  agent.    It  was  held 
that  the  submission  of  the  estimate  for  the  agent's  approval 
was  of  the  essence  of  the  contract,  that  B.  had  no  authority 
to  act,  and  that  the  court  could  not  enforce  a  specific  per- 
formance (#). 

Even  where  the  arbitrators  had  agreed  on  their  award,  and  Death  of 
put  down  the  terms  in  writing,  but  one  of  the  parties  died  ^ 
before  they  had  executed  the  award,  and  thus  consequently  not  executed. 
revoked  their  authority,  the  Court  of  Chancery  refused  to 

(t)  Milnes  v.  Gory,  14  Ves.  400;          (M)  Earl  of  Darnloy  v.  London, 

Pritchard  v.  Overy,   1  J.  &  W.  Chatham,  and  Dover  Bail.  Co., 

396;     Tillet    v.    Charing    Cross  3  De  G.   J.  &  S.  24,  S.  C.   36 

Bridge  Co.,  26  Beav.  419  ;  Vickers  L.  J.  Ch.  404,  S.  C.   House  of 

v.   Vickers,    L.    R.   4   Eq.    529  ;  Lords,  L.  R.  2  H.  L.  43. 
Richardson    v.    Smith,    L.    R.    5          (x)  Firth  v.  Midland  Rail.  Co., 

Chanc.  648.  L.  R.  20  Eq.  Cas.  100,  S.  C.  -14 

L.  J.  Chanc.  538. 
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PART  III. 
CH.  xn.  s.  2. 

Contract  en- 
forced when 
submission 
not  of  essence 
and  part  per- 
formance. 


When  sub- 
mission not  of 
essence. 


Terms  of 
separation. 


When  part 
performance, 
though  sub- 
mission of 
essence  of 
contract. 


enforce  the  contract  according  to  the  price  which  the  arbitra- 
tors had  agreed  to  allow  (y). 

But  if  the  matter  of  the  submission  be  not  of  the  essence 
of  the  contract,  and  especially  if  there  have  been  a  part  per- 
formance, a  court  of  equity  will  enforce  the  contract,  notwith- 
standing the  reference  has  been  ineffectual.  Thus,  where  a 
party  who  had  conveyed  certain  estates  as  security  for  a  debt, 
the  amount  of  which  was  to  be  ascertained  by  arbitration,  on 
the  reference  failing  by  the  death  of  the  arbitrator,  took  pro- 
ceedings in  equity  to  have  his  lands  conveyed  to  him,  the 
court  referred  it  to  the  master  to  ascertain  the  amount  of  the 
charge  (z).  So,  also,  where  a  clause  in  a  contract  provided 
that  the  terms  of  a  lease,  to  be  granted  by  one  party  to  the 
other,  were  to  be  settled  by  a  party  named,  the  court,  being 
of  opinion  that  the  agreement  was  binding  and  concluded, 
and  such  as  ought  to  be  carried  into  execution,  and  that  the 
agency  of  that  particular  individual  was  not  of  the  essence  of 
the  contract,  but  only  connected  with  matter  of  detail,  decreed 
a  specific  performance,  and  directed  the  master  to  settle  the 
terms  of  the  lease  (a), 

Where  a  divorce  suit  was  agreed  to  be  settled  on  terms 
and  a  draft  deed  of  separation  was  prepared  by  an  arbitrator, 
the  parties  disagreeing,  and  the  wife  prayed  for  specific  per- 
formance of  the  agreement  by  the  executors  of  the  deed  as 
settled  or  modified  as  the  court  should  think  fit,  Kay,  J., 
deciding  that  the  arbitrator  had  exceeded  his  authority  in 
providing  as  he  did  that  the  wife  should  have  the  custody  of 
the  children,  ordered  that  the  draft  should  be  amended,  and 
the  deed  drawn  up  and  executed  with  a  clause  giving  the  wife 
certain  access  to  the  children,  but  not  their  custody  (b). 

If  there  have  been  a  part  performance  of  the  contract, 
though  the  submission  which  fails  be  respecting  the  price, 
it  will  sometimes  be  enforced,  and  the  duty  of  the  arbitrator 
undertaken  by  the  court.  When  a  party  agreed  for  a  lease 
of  certain  lands,  the  rent  to  be  fair  and  reasonable,  and  as 
arbitrators  to  be  named  should  fix,  and  he  entered  into  the 
lands  and  held  possession  of  them  many  years,  and  expended 


(y)  BlundeU  v.   Brettargh,    17 
Ves.  232. 


(a)  Gourlay  v .  Duke  of  Somer- 
set, 19  Ves.  429.      See  Eowe  v. 


(z)  Cheslyn  v.  Dalby,  2  Y.  &  C.      Wood,  1J.  &  W.  315,  346. 

>ri\  fL\    T? T._J      -.       ~d V 


170. 


(6)  Evershed   v.   Evershed,   46 
L.  T.  N.  S.  Oh.  D.  690. 
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money  on  them :  the  reference  proving  abortive,  the  Court  of     PAST  III. 
Chancery  referred  it  to  the  master  to  ascertain  what  the  fair  — '. — ' 


rent  should  be  (c). 

Where  two  partners  had  agreed  that  on  the  determination  Valuation  of 

-**4-  V>  " 

of  the  partnership  one  should  purchase  the  share  of  the  other  p 
at  a  valuation  to  be  made  by  two  persons,  one  to  be  appointed 
by  each  partner,  and  the  partnership,  after  having  been 
carried  on  for  some  time,  was  determined,  it  was  held  that 
though  the  valuation  could  not  be  made  because  no  umpire 
was  provided,  this  court  would  carry  out  the  agreement,  and 
of  itself  ascertain  the  value  of  the  share,  as  the  determination 
of  the  price  by  valuers  was  not  of  the  essence  of  the  agree- 
ment (d). 

Acts  done  by  the  arbitrators  towards  the  execution  of  their  Act  of  arbi- 
duty,  such  as  surveying  the  lands,  will  not  be  considered  acts  part  perfonn 
of  part  performance  of  the  agreement,  so  as  to  sustain  the  bill  ance  of  con" 
for  specific  performance  (e). 

When  the  reference  becomes  abortive  in  consequence  of  Contract  en- 
the  fault  of  a  party  to  the  submission,  equity  has  been  known 


to  interfere  and  enforce  it  against  him.     Thus,  when  on  an  award  being 

agreement  to  sell  lands  at  a  valuation  to  be  made  before  a 

certain  day,  the  vendor  refused  to  allow  the  referees  to  enter 

on  the  lands  to  value  them,  so  that  no  price  was  fixed  within 

the  time  limited,  the  Vice-Chancellor  decreed  that  the  valua- 

tion should  be  made  by  them,  as  if  no  time  had  been  limited, 

and  that  the  contract  should  be  carried  into  execution  accord- 

ing to  such  valuation;  for  though  time  is  as  essential  in 

equity  as  in  law,  yet  in  equity  a  defendant  is  not  permitted 

to  set  up  a  legal  defence  which  has  grown  out  of  his  own 

misconduct  (/). 

(c)  Gregory  v.  Mighell,  18  Ves.          (e)  Cooth  v.  Jackson,  6  Ves.  1  1  ; 
328.  Blundell    v.  Brettargh,    17  Ves. 

(d)  Dinham  v.  Bradford,  L.  E.      232. 

5  Chanc.  519.  (/)  Morse  v.  Merest,  6  Madd. 

26. 
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APPENDIX  OF  POEMS. 


[For  terms  deemed  to  be  included  in  all  submissions  out  of  court,  unless 
the  contrary  is  expressed,  see  the  schedule  to  the  Arbitration  Act,  1889 
(52  &  53  Viet.  c.  49),^>.  798,  in  Appendix  of  Statutes. ~\ 


SUBMISSIONS. 

FORM  I. 

1.  Memorandum  of  an  agreement  (a)  made  this  [  ]  day  of  Submission  by 
[               ],  A.D.  [               ],  between  A.  B.,  of  [               ],  and  C.  D.,  &Sreeme^- 

of[  ]. 

2.  Whereas  disputes  and  differences  have  arisen,  and  are  still  sub-  Recital  of 
sisting,  between  the  above-mentioned  parties,  it  is  hereby  agreed  by  8Ub|ec^re-' 
and  between  them,  to  refer  all  disputes  and  matters  in  difference  what-  f erred, 
soever  between  them  (6). 

3.  To  the  award,  order,  and  final  determination  of  X.  Y.  of  [         ],  Appointment 
Esq.,  barrister-at-law.  of  arbitrator. 

4.  So  as  the  above-mentioned  arbitrator  make  and  publish  his  award  Formal  re- 
in writing,  and  signed  by  him,  of  and  concerning  the  matters  referred, 

ready  to  be  delivered  to  the  parties  or  to  either  of  them  (c). 

5.  Or  if  they  or  either  of  them  shall  be  dead  before  the  making  of  Death  of 

the  award,   to  their   respective  personal   representatives  who   shall  ^y^110  revo" 
require  the  same  (d). 

6.  On  or  before  the  [  ]  day  of  [  ]  next  (e),  or  on  or  Duration, 
before  any  other  day  to  which  the  arbitrator  shall  by  any  writing  P°wer  to  en~ 
signed  by  him,  indorsed  on  this  submission,  from  time  to  time  enlarge 

the  time  for  making  his  award  (/). 

(a)  See  P.  I.  ch.  3,  s.  2,  d.  2,  p.  53,  as  to  this  provision  against  the  death 

as  to  submissions  by  agreement.  of  a  party. 

(ft)  See  P.  II.  ch.  2,  p.  123,  as  to  (e)  See  P.  II.  ch.  3,  s.  1,  p.  136, 

the  subject-matters  referred.  as  to  the  duration  of  the  arbitrator's 

(c)  See  P.  II.  ch.  5,  s.  1,  p.  247,  as  authority. 

to  the  formal  requisites  of  the  award.  (/)  See  P.  II.  ch.  3,  s.  2,  p.  143, 

(d)  See  P.  II.  oh.  3,  s.  3,  d.  7,  p.  166,       as  to  enlarging  the  time. 
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FORM  I. 

Power  over 
costs. 


Parties  and 
witnesses  to 
be  sworn. 

Power  to 
proceed  ex 
parte. 


7.  And  it  is  further  agreed,  that  the  costs  of  preparing  and  executing 
these  presents  and  a  duplicate  hereof,  and  the  costs  of  the  reference 
and  award,  shall  be  in  the  discretion  of  the  arbitrator,  who  may  direct 
to,  and  by  whom,  and  in  what  manner,  the  same  or  any  part  thereof 
shall  be  paid  (g). 

8.  And  that  the  witnesses  on  the  reference  and  the  parties  (A)  (if 
examined)  shall  be  examined  on  oath  or  affirmation  (t). 

9.  And  that  the  arbitrator  shall  be  at  liberty  to  proceed  ex  parte,  in 
case  either  party,  after  reasonable  notice,  shall  at  any  time  neglect  or 
refuse  to  attend  on  the  reference,  without  having  previously  shown  to 
the  said  arbitrator  what  the  latter  shall  consider  good  and  sufficient 
cause  for  omitting  to  attend  (&). 


Power  to  call         10.  And  that  the  parties  respectively  shall  produce  before  the  arbi- 

for  documents,  trator    all  books,  deeds,   papers,  accounts,  vouchers,  writings,   and 

documents  within  their  possession  or  control,  which  the  arbitrator 

may  require  and  call  for,  as  in  his  judgment  relating  to  the  matters 

referred  (I). 

Parties  to  11.  And  that  the  parties  respectively  shall  do  all  other  acts  necessary 

forward,  not      ^o  enable  the  arbitrator  to  make  a  just  award;   and  that  neither  of 

prevent 

award.  them  shall  wilfully  and  wrongly  do  or  cause  to  be  done  any  act  to  delay 

or  prevent  the  arbitrator  from  making  his  award  (»n). 


Parties  to 
abide  by 
award. 


Parties  not  to 
bring  action. 


Power  to  refer 
back  award. 


12.  And  it  is  further  agreed,  that  the  said  parties,  their  executors 
and  administrators,  shall,  on  their  respective  parts,  in  all  things  stand 
to,  obey,  abide  by,  perform,  fulfil,  and  keep  the  award,  so  to  be  made 
and  published  as  aforesaid  (»). 

13.  And  that  none  of  them  shall  bring  or  prosecute  action  against 
the  arbitrator  or  against  any  other  of  them,  concerning  the  matters 
referred  (o). 

14.  And  it  is  further  agreed,  that  in  the  event  of  either  of  the  parties, 
their  executors  or  administrators,  being  dissatisfied  with  the  award,  or 
disputing  its  validity,  and  moving  the  court  to  set  the  same  or  any  part 
thereof  aside,  or  on  any  motion  being  made  respecting  the  said  award, 
the  said  court,  whether  the  award  be  insufficient  in  law  or  not,  shall 
have  power,  if  it  shall  think  fit,  to  remit  the  award,  or  the  matters 


(g)  See  P.  II.  ch.  7,  s.  1,  p.  377, 
as  to  costs. 

(h)  See  P.  II.  ch.  4,  s.  1,  d.  6, 
p.  185,  as  to  examining  the  parties. 

(t)  See  P.  II.  ch.  4,  s.l,d.  5,  p.  182, 
as  to  examination  on  oath. 

(k)  See  P.  II.  ch.  4,  s.  1,  d.  10, 
p.  197,  as  to  proceeding  ex  parte. 


(0  SeeP.  II.  ch.4,  s.  l,d.  7,  p.  190, 
as  to  production  of  documents. 

(m)  See  P.  I.  ch.  3,  s.  8,  p.  106,  as 
to  preventing  award  being  made. 

(«)  See  P.  III.  ch.  3,  p.  539,  as  to 
action  for  non-performance  of  award. 

(o)  See  P.  I.  ch.  3,  a.  5,  p.  68,  as 
to  agreement  not  to  sue. 
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hereby  referred,  or  any  of  them,  from  time  to  time,  to  the  reconsidera-        FORM  I. 
tion  and  determination  of  the  said  arbitrator  (  p). 

1  5.  In  witness  whereof  the  said  parties  have  hereunto  set  their  hands,  Conclusion. 
the  day  and  year  first  above  written. 

Witness,  A.  B. 

O.  P.  C.  D. 

CLAUSES  IN  SUBMISSIONS  (<?). 
16.  [This  clause  may  be  used  instead  of  clause  2.  in  the  above  Form  /.]  Recital  special 


—  Whereas  certain  differences  and  disputes  have  arisen  and  are  still 
pending  between  the  said  parties  [for  instance,  "as  to  whether  the  said  f  erred. 
A.  B.  is  indebted  to  the  said  C.  D.  in  any  and  what  sum  of  money,  and 
as  to  the  price  the  said  C.  D.  ought  to  pay  for  the  stock  in  trade  taken 
by  him  off  the  hands  of  the  said  A.  B."],  it  is  agreed  by  and  between 
them  that  the  same  shall  be  referred,  &c. 

17.  [Instead  of  clause  2,  Form  /.]  —  Whereas  an  action  is  now  depend-  Eecital  action 
ing  in  the  Queen's  Bench  Division  of  her  Majesty's  High  Court  of  ^tterf  re- 
Justice,  wherein  the  said  A.  B.  is  the  plaintiff,  and  the  said  C.  D.  the  ferred. 
defendant,  it  is  agreed  [if  it  be  intended  not  to  refer  the  action,  but  only 

the  subject  of  action,  add  "that  all  proceedings  in  the  action  shall  be 
stayed,  but  that  in  order  to  ascertain,  settle,  and  adjust  all  accounts, 
claims,  and  demands  in  dispute  in  the  said  action"],  that  the  same  [if 
the  reference  is  to  be  general,  add,  "and  all  matters  in  difference  between 
the  parties"]  shall  be  referred,  &c. 

18.  [Instead  of  clause  2,  Form  J.]  —  Whereas  the  said  A.  B.,  on  or  Recital  action 
about  the  [  ]  day  of  [          ],  A.D.  [  J,  commenced  an  action  ™  Chancery 
in  the  Chancery  Division  of  the  High  Court  of  Justice  against  the  said  matters  ro- 
C.  D.  praying  [here  state  the  substance  of  the  claim"]  ;    and  whereas  the  ferred- 

said  parties  have  agreed,  that  the  said  action  in  the  said  Chancery 
Division  shall  be  dismissed,  without  costs,  and  that  the  several  matters, 
questions,  and  differences  hereunder  specified,  viz.,  whether  [here 
enumerate  the  points  to  be  decided]  shall  be  referred,  &c. 

19.  [Instead  of  claused,  Form  /.]—  Whereas  A.  B.,  C.  D.,  E.  F.,  G.  H.,  Recital  part- 
and  I.  K.,  have  carried  on  the  business  of  [         ],  in  partnership,  and  ^f^lp; 

ferred. 

(p)  See  P.  II.  ch.  10,  p.  479,  as  to  together,   to    give    parties  a  large 

power  of  court  to  refer  hack  ;  and  choice,  out  of  which  to  select  those 

also  as  to  duty  of  arbitrator,  when  that  may  suit  their  particular  case. 

award  referred  back.  For  the  sake  of  convenience,  they 

(17)  The  following  clauses  and  pro-  are  collected  in  the  first  form  of  sub- 

visions  to  the  end  of  Form  No.  I.,  mission,  which  happens  to  bo  that  of 

together  with  those  already  inserted  a  submission  by  agreement  ;  but  they 

in  the  body  of  the  preceding  agree-  may  equally  be  inserted,  either  ver- 

ment   of    reference,   comprise,   it  is  batim,  or  with  little  alteration,  in  a 

believed,  all  those  that  are  in  general  submission    by  bond,    by   deed,   by 

use,  as  well  as  some  special  clauses,  judge's  or  master's  order,  by  order 

which  it  is  trusted  may  be  of  service.  of  Nisi  Prius,  or  rule  of  court. 

They  have    been    all    set    forth 
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A.pp 
of  two  arbi- 
trators and 
umpire. 


the  accounts  between  them  have  become  involved,  and  differences  have 
arisen  among  them  relating  thereto,  it  is  hereby  agreed  that  the  copart- 
nership accounts  and  all  matters  in  difference  between  the  parties,  or 
any  of  them,  or  between  any  one  or  more  of  them,  and  any  other  one 
or  more  of  them,  shall  be  referred,  &c. 

20.  [Instead  of  clause  3,  Form  l.~\ — to  the  award,  order,  final  end,  and 
determination  of  U.  V.  and  X.  Y.,  arbitrators  nominated  by  the  said 
A.  B.  and  the  said  C.  D.  respectively,  and  "in  case  the  said  arbitrators 
shall  not  agree  to  the  umpirage  of  S.  T."  [or  "in  case  they  shall  not 
agree  to  the  award  of  such  person,  as  the  said  arbitrators  shall  appoint 
as  umpire"],  or  "in  case  they  disagree  about  making  an  award,  or  fail 
to  make  an  award  before  the  [  ]  day  of  [  ],  then  to  the 

award,  umpirage,  final  end,  and  determination  of  such  umpire,  as  the 
said  arbitrators  shall  by  writing  under  their  hands,  indorsed  on  these 
presents,  before  they  enter  upon  the  consideration  of  the  matters  re- 
ferred, nominate  and  appoint  (r). 

Appointment         21.  [Instead  of  clause  3,  Form  /.] — to  the  award,  order,  final  end,  and 
timTtoitiine<!m  determination  of  U.  V.  of  [  ],  and  X.  T.  of  [  ],  and  in 

case  the  said  arbitrators  shall  not  agree  in  the  determining  any  matter 
or  thing,  or  matters  or  things,  hereby  referred  to  them ;  the  matter  or 
thing,  or  matters  or  things,  on  which  they  shall  not  agree,  shall  from 
time  to  time  be  referred  to  and  determined  by  such  persons  as  they  the 
said  arbitrators  shall  appoint  in  writing  [before  they  enter  upon  the 
consideration  of  the  matters  referred]. 


Before  enter- 
ing on  refer- 
ence. 


After  differ- 
ence arisen. 


Appointment 
of  two  arbi- 
trators who 
are  to  appoint 
a  third. 


Formal  re- 
quisites of 
award. 


22.  [This  provision  may  be  inserted  instead  of  the  ivords  between  the 
brackets,  "  and  such  appointment  of  an  umpire  shall  from  time  to  time 
be  made,  as  soon  as  conveniently  may  be  after  such  difference  of 
opinion  shall  from  time  to  time  arise"]  (r). 

23.  [Instead  of  clause  3,  Form  7.] — to  the  award,  order,  arbitrament, 
final  end,  and  determination  of  U.  V.  of  [  ],  and  X.  Y.  of 
[                   ],  and  of  such  third  arbitrator  as  the  said  U.  Y.  and  X.  Y. 
shall,  by  writing  under  their  hands,  to  be  indorsed  on  these  presents, 
before  they  proceed  in  this  arbitration,  nominate  and  appoint  to  act 
with  them  [when  it  is  intended  that  any  two  out  of  the  three  shall  be 
empowered  to  act,  add  the  words,  "or  any  two  of  them  " ] (s). 

24.  [Instead  of  clause  4,  Form  /.] — so  as  "  the  said  arbitrators  "  [or 
"  the  said  arbitrators  or  any  two  of  them,"  or  "  the  said  arbitrators  or 
umpire"] — make  and  publish  ["his  or"]  their  award  ["or  um- 
pirage"] in  writing,  under  ["his  or"]  their  hands,  [or  "under  their 
hands  and  seals"]  of  and  concerning  the  matters  referred,  ready  to  be 
delivered  to  the  parties  or  any  of  them  (t ). 


(r}  See  P.  II.  ch.  4,  8.  4,  p.  223, 
as  to  the  umpire. 

(s)  See  P.  II.  ch.  4,  B.  3,  p.  214,  as 


to  joint  arbitrators. 

(t)  See  P.  II.  ch.  5,  s.  1,  p.  247,  as 
to  the  formal  requisites  of  the  award. 
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25.  [Instead  of  clause  6,  Form  /.]  —  [When  the  arbitrator  is  to  have  no       FOEM  I. 
power  to  enlarge  the  time,  omit  all  in  clause  6  that  follows  the  word  Duration 

"  next  "  ]  (u).    [When  the  arbitrator  is  to  have  a  limited  poiver  of  enlarge-  powers  to  en- 

ment  say]  on  or  before  the  [  ]  day  of  [  ],  or  on  or    arge' 

before  any  other  day  not  later  than  the  [  ]  day  of  [  ] 

to  which  "the  said  arbitrator"  [where  there  are  arbitrators  and  an 

umpire  with  the  same   limit  of  time,  say,  '  '  the  said  arbitrators  or 

umpire"]  shall  (it  is  better  to  add,  "by  any  writing"  or  "by  any 

writing  signed  by  him"  [or  "him  or  them"],  or  "by  any  writing 

under  his  hand"  [or  "his  or  their  hands"]  "at  the  foot  of  these 

presents  "  )  enlarge  the  time  for  making  his  [or  "his  or  their"]  award 

(or  "  award  and  umpirage  ")(«). 

26.  [Instead  of  clause  6,  Form  /.]  —  [  When  there  are  two  arbitrators  Umpire  with 
and  an  umpire,  but  the  latter  is  to  have  a  later  day  for  making  his  award, 


adapt  either  of  the  preceding  forms  to  the  case  of  two  arbitrators,  and  add~\  trator. 
and  "  in  case  the  said  arbitrators  do  not  make  and  publish  their  award 
on  or  before  the  said  [  ]  day  of  [  ]  [when  no  time  is 

limited  for  the  arbitrators,  say,  instead  of  the  preceding  clause,  "in  case 
the  said  arbitrators  finally  disagree  about  making  an  award  "  ]  then  so 
as  the  said  umpire  make  and  publish  his  award  or  umpirage,  &c. 
[continue  adapting  the  clauses  4,  24,  and  25,  to  the  case  of  the  umpire, 
giving  him  a  later  period,  ar  a  general  power  of  enlargement]  (y). 

27.  [This  may  be  added  explanatory  of  clause  5,  Form  /.]  —  that  the  Death  of  party 
submission  hereby  made  shall  not  be  defeated  or  affected  by  the  death  no*  to  affect 
of  the  said  parties,  or  any  of  them,  pending  the  same,  but  shall  or  may 

bo  proceeded  in,  and  the  matters  in  difference  determined,  in  the  same 
manner  as  if  the  award  of  the  said  arbitrators  had  been  made  or  deter- 
mined in  the  lifetime  of  the  party  or  parties  so  dying  ;  and  the  execu- 
tor or  administrator,  executors  or  administrators,  of  the  party  or 
parties  so  dying  shall  be,  and  be  deemed  and  considered  to  be,  a  party 
or  parties  to  the  reference  or  submission  hereby  made,  any  rule  of  law 
or  equity  to  the  contrary  notwithstanding  (z). 

28.  [Instead  of  clause  7,  Form  /.]  —  that  the  costs  of  the  reference  Costs  of 

and  award  shall  abide  the  event  of  the  award  (a).  reference  to 

abide  event. 

29.  [Instead  of  clause  7,  Form  /.]  —  [when  an  action  is  referred,  with  Costs  of  causa 
or  without  other  matters,  a  common  provision  is"]  that  the  costs  "  of  tho  a°ide  event. 
cause"  [or  "of  tho  cause  and  of  tho  special  jury"]  shall  abide  tho 

event  of  tho  award  (i)  as  to  the  "cause,"  and  that  tho  costs  of  the  Costs  of 

(u)  See  P.  II.  ch.  3,  B.  1,  p.  136,  as          (z)  Seo  P.  II.  oh.  3,  s.  3,  p.  152,  as 

to  tho  duration  of  tho  arbitrator's  to  death  revoking  authority. 
power.  (a)  See  P.  II.  ch.  7,  s.  2,  p.  373,  as 

(#)  See  P.  II.  oh.  3,  s.  2,  p.  143,  aa  to  duty  of  arbitrator  when  costs  abide 

to  enlarging  tho  time.  tho  event. 

(y)  Seo  P.  II.  ch.  4,  B.  4,  d.  4,  (b)  Seo  P.  II.  ch.  7,  8.  2,  d.  2, 

p.  234,  as  to  tho  commencement  of  p.  390,  as  to  costs  abiding  the  event. 
the  umpire's  authority. 

K.  3  A 
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reference  in 
arbitrator's 
discretion. 
Power  to 
certify  for 
costs. 


reference  and  award  shall  be  in  the  discretion  of  the  arbitrator,  who 
may  direct  to,  and  by  whom,  and  in  what  manner,  the  same  or  any 
part  thereof  shall  be  paid  (c).  [The  following  addition  is  very  useful 
with  respect  to  the  costs  of  an  action  when  they  abide  the  event] — and 
that  the  arbitrator  shall  have  all  the  powers  of  certifying  which  a 
judge  of  the  High  Court  of  Justice  would  have  had  on  the  trial  of  the 
said  cause  (d). 


30.  That  the  arbitrator  shall  be  empowered  to  award  costs  to  be  paid 


Costs  as  be- 
tween solicitor        ••    ,  T-J.  i    i  •     j.  /  \ 
and  client.         as  between  solicitor  and  client  (e). 


Evidence  31.  That  the  said  X.  Y.  shall  be  at  liberty  forthwith,  and  alone,  to 

arbSator°may  take  evidence,  as  he  may  think  fit,  relating  to  the  said  causes,  suits, 
be  acted  on  by  and  matters  in  difference ;  and  that  the  said  arbitrators  and  the  umpire 
umpire  shall  respectively  be  at  liberty  to  proceed  upon  the  evidence,  which 

shall  be  taken  before  the  said  arbitrators,  or  before  the  said  X.  Y. 

alone. 


Umpire  not  to 
re-hear  case 
unless  re- 
quested. 


Dispensing 
with  regular 
evidence. 


Power  to 
arbitrator  to 
proceed  ex 
parte. 


32.  That  the  said  umpire  shall  be  at  liberty  to  act  upon  the  evidence 
taken  before  the  said  arbitrators,  and  (unless  requested  to  hear  evi- 
dence) to  make  his  award  without  hearing  any  witnesses,  or  receiving 
any  fresh  evidence :  provided  nevertheless,  that  if  either  party  request 
him  to  rehear  the  witnesses,  or  any  of  them,  or  tender  any  fresh 
evidence  relative  to  the  matters  in  difference,  the  said  umpire  shall 
rehear  such  witnesses  and  receive  such  evidence. 

33.  That  it  shall  be  lawful  for  the  arbitrators  or  the  umpire  to 
obtain  information  upon  or  in  respect  of  the  premises  hereby  referred, 
or  any  of  them,  either  by  the  statements  of  the  parties  hereto,  or  of  any 
of  them,  made  either  in  private,  or  in  the  presence  of  the  other  party  or 
parties,  or  by  parol  or  written  evidence,  or  by  such  other  ways  or 
means  as  they  or  he  shall  in  their  or  his  judgment  think  most 
advisable,  and  deem  most  applicable  to  the  nature  and  circumstances 
of  the  case  (/). 

34.  \_Instead  of  clause  9,  Form  J.] — that  the  said  arbitrator  shall  be 
at  liberty  to  proceed  ex  parte  in  case  of  the  non-attendance  of  either 
of  the  said  parties,  or  of  their  witnesses,  after  [  ]  clear  days' 
previous  notice  in  writing,  under  the  hand  of  the  said  arbitrator,  given 
to  the  said  parties  respectively,  or  left  at  his  or  their  respective  offices, 
or  of  their  solicitors  or  agents  in  London,  notifying  the  time  and  place 
of  meeting  to  proceed  with  the  said  reference  (g). 


(c)  See  P.  II.  ch.   7,  s.  1,  d.   3, 
p.  383,  as  to  costs  in  discretion  of 
arbitrator. 

(d)  See  P.  II.  ch.  7,  s.  3,  p.  404,  as 
to  certifying  for  costs. 

(e)  See  P.  II.  ch.  7,  s.   1,   d.   3, 
p.  380,  as  to  what  costs  arbitrator 
may  award. 


(/)  See  P.  II.  ch.  4,  s.  1,  p.  172,  as 
to  the  ordinary  mode  of  conduct- 
ing the  case.  P.  II.  ch.  4,  s.  2, 
p.  207,  as  to  taking  legal  or  scientific 
opinion. 

(ff)  See  P.  II.  ch.  4,  s.  1,  d.  10, 
p.  197,  as  to  proceeding  ex  parte. 
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35.  That  the  said  arbitrator  "at  the  request  of  either  party  shall"        FOEM!. 
[or  if  it  be  not  intended  to  be  compulsory,  "  shall  be  at  liberty  to"]  raise  power  to 
by  a  sufficient  statement  of  facts  any  point  of  law  on  the  face  of  his  arbitrator  to 
award  for  the  opinion  of  the  court  (A). 

36.  That  the  arbitrator  shall  enter  upon  the  reference  and  make  a  Power  to  make 
preliminary  award,  stating  the  facts  necessary  to  raise  the  question,  preliminary 
whether  [for  instance,  "whether  at  law  the  defendants  are  concluded  a  point  of  law. 
by  the  certificates  given  by  Mr.  O.  P.,  the  resident  engineer  of  the 
defendants,  and  produced  in  court  on  the  trial  of  this  cause"],  and  that 

the  opinion  of  the  court  be  taken  on  that  point,  before  the  said  arbi- 
trator proceeds  with  the  rest  of  the  reference. 

37.  That  the  said  arbitrator  shall  be  at  liberty  to  direct  a  verdict  to  Power  to 

be  entered  in  the  said  cause  for  the  plaintiff  or  the  defendant,  as  ho  ve^c^n      ° 
shall  think  proper  (i). 

38.  That  the  said  arbitrator  shall  be  at  liberty  "to  direct  judgment  Power  to 
to  be  entered  for  the  plaintiff  or  the  defendant  in  the  said  action  "  [or,  QW^£ 

a  more  restricted  poiver,  to  "  direct  judgment  by  default  to  be  entered  judgment  by 
against  the  defendants  in  the  said  action"].     [Or,  a  more  general  power,  default,  &c. 
"to  order  such  judgments  and  proceedings  to  be  had  and  taken  in  or 
about  the  said  action  and  matters  in  difference,  as  to  the  said  arbitrator 
shall  seem  fit  " 


39.  That  the  said  arbitrator  shall  be  at  liberty  to  direct  the  said  action  Power  to 
to  be  discontinued^).  ESSST 

40.  [When  the  costs  of  the  cause  abide  the  event,  this  clause  may  often  Believing 
usefully  be  added]  —  that  the  said  arbitrator  shall,  unless  requested  in  £*om  jj^Jjng 
writing  to  find  on  any  specific  issues  joined  in  the  said  action,  be  at  on  the  issues. 
liberty  to  find  generally  for  the  plaintiff  or  for  the  defendant;  and  that 

the  costs  of  any  specific  issues,  if  found,  shall  abide  the  event  of  the 
award  on  each  (m). 

41.  That  the  arbitrator,  if  ho  shall  think  it  necessary,  shall  be  at  Power  to 
liberty,  and  is  hereby  authorised  to  appoint  an  accountant  to  assist  him,  empl°y  nn 
at  the  expense  of  the  said  parties,  who  shall  be  liable  to  such  accountant 

for  his  reasonable  remuneration  ;  and  that  as  between  the  said  parties 
the  expense  of  such  accountant  "  shall  bo  borno  and  paid  in  equal 
moieties  by  the  said  parties"  [or  "shall  be  in  the  discretion  of  the 
arbitrator"]  ;  such  accountant  to  be  required  to  make  his  solemn  de- 
claration according  to  the  statute,  of  the  truth  of  the  account  or  state- 
ment to  bo  made  out  by  him  (»). 

(A)  See  P.  II.  ch.  5,  s.  8,  d.  5,  as  to  disposing  of  a  cause  without 

p.  318,  as  to  stating  a  case  in  tho  deciding  it. 

award.  (m)  See  P.  II.  ch.  6,  s.  2,  p.  338,  as 

(i)  See  P.  II.  oh.  6,  s.  3,  p.  350,  as  to  awarding  on  a  cause  and  tho  issues 

to  awarding  entry  of  a  verdict.  joined  in  it. 

(k)  See  P.  II.  ch.  6,  s.  5,  p.  302,  as  (»)  See  P.  II.  ch.  4,  s.  2,  p.  207, 

to  awarding  entry  of  judgment.  as  to  tho  arbitrator  delegating  his 

(I)  See  P.  II.  ch.  6,  a.  1,  p.  337,  power. 
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FOEM  I.  42.  That  the  arbitrator  shall  be  at  liberty  to  order  and  determine 

Power  to  order  wna^  ne  shall  think  fit  to  be  done  by  either  of  the  parties  respecting  the 


what  shall  be     matters  referred,  or  any  of  them. 
done. 

Power  to  order      43.  That  the  said  arbitrator  shall  in  and  by  his  said  award  or  awards 
ma(jei  order  and  direct  what  shall  be  done  to  remove  the  annoyances  com- 

plained of,  with  reference  to  the  drainage,  by  whomsoever  they  were 
created,  and  shall  direct  what  drains  and  other  works  shall  be  made, 
and  at  whose  expense  and  by  whom  the  said  drains  and  works  and  any 
other  drains  already  made  shall  be  used  and  maintained,  so  as  to  pro- 
vide for  the  drainage,  not  only  of  the  houses  and  premises  of  the  parties 
in  the  said  actions,  but  also  of  the  houses  and  premises  on  the  pro- 
perties of  the  said  0.  D.,  E.  F.,  and  OK  H.,  parties  to  this  submission. 

Power  to  order      44.  That  the  said  arbitrator  shall  have  power  to  direct  what  shall  be 

obstructions,      done  respecting  the  removal  of  any  of  the  obstructions  charged  in  the 

statement  of  claim  in  the  said  action,  and  to  direct  the  prostration  of  the 

whole  or  any  part  of  the  embankment  in  the  indictment  mentioned,  as 

he  shall  think  fit  (o). 

Power  to  cause      45.  [/^  submissions  respecting  lands  the  following  clause  may  le  useful.] 

maps  of  lands    —  That  it  shall  be  lawful  for  the  said  arbitrators,  or  their  umpire,  to 

to  be  made.        admeasure,  or  cause  the  said  lands  to  be  admeasured,  and  to  make,  or 

cause  to  be  made,  a  plan  or  map,  or  plans  or  maps,  of  the  said  mes- 

suage, farm  lands,  and  hereditaments,  and  to  do  and  execute  all  such 

further  and  other  acts,  matters,  and  things,  with  respect  to  the  same, 

as  they  or  he  shall  think  necessary  and  proper  for  the  purposes  of  this 

reference. 

Costs  of  such  46.  [This  may  follow  the  preceding  clause}  —  and  that  the  costs,  . 
charges,  and  expenses  of  preparing  and  executing  these  presents,  and 
of  making  such  admeasurements,  plans,  and  maps  as  aforesaid  [insert, 
when  necessary,  "and  of  making  such  valuation,  appraisement,  and 
division  as  aforesaid  "],  and  of  all  such  other  necessary  acts,  matters, 
or  things,  which  shall  be  done  and  executed  as  aforesaid,  "  shall  be 
borne  and  paid  by  and  between  the  said  A.  B.  and  0.  D.  in  equal 
shares  and  proportions"  [or  "shall  be  in  the  discretion  of  the  said 
arbitrators  or  umpire  "]. 

Principle  on  47.  That  for  the  purpose  of  making  the  valuation  of  the  portion  of 

calculate  value  White  Acre  Farm,  mentioned  in  the  schedule,  the  arbitrator  shall  pre- 

of  the  land.        viously  fix  and  determine,  and  specify  in  his  award,  the  best  and  most 

improved  yearly  rent,  for  which  the  lands  mentioned  in  the  schedule 

might  reasonably  be  expected  to  have  been  let  at  the  date  of  this 

agreement,  and  shall  calculate  the  value  of  the  said  lands  at  [  ] 

years'  purchase  of  such  improved  rent. 

(o)  See  P.  II.  ch.  8,  s.  2,  p.  430,  as      tion  of  the  embankment,  post,  Form 
to  arbitrator's  duty  in  executing  the      LXV. 
power.     See  also  award  of  prostra- 
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48.  That  if  either  party  shall  by  affected  delay,  or  otherwise,  wilfully        FOEM  I. 
prevent  the  arbitrator  from  proceeding  in  the  reference,  or  from  making  parfr^ 
his  award,  he  shall  pay  such  costs  to  the  other  as  "  the  above-men-  preventing 
tioned  court  "  [or  "  the  arbitrator  "]  shall  think  reasonable  (p). 


49.  And  because  the  parties  hereto  on  both  sides  are  willing  to  make  Making 
the  admissions  hereinafter  mentioned,  so  as  to  save  the  expense  of  admisslons' 
proving  the  several  matters  so  admitted,  therefore  "it  is  agreed"  [or, 

if  the  submission  be  by  judge's  order,  say  instead,  '  '  by  the  like  consent 
I  do  further  order;"  if  by  order  of  Nisi  Prius,  say,  "it  is  further 
ordered  "]  that  the  following  admissions  be  made,  that  is  to  say  [here 
specify  the  admissions], 

50.  [Instead  of  clause  14,  Form  /.]  —  that  in  the  event  of  any  applica-  Power  to 
tion  to  the  said  court  on  the  subject  of  this  order,  the  reference,  or  the  refer  back 
award,  the  court  may,  if  it  think  fit,  refer  back  to  the  said  arbitrator  To  game  Qr 
[sometimes  it  may  be  as  well  to  insert,  "or  to  any  other  person  whom  different 
the  court  shall  appoint"]  the  whole  or  any  part  of  the  matter  of  this  a  r' 
order  upon  such  terms  as  the  said  court  shall  think  proper  (q). 

51.  [Where  U.  V.  has  been  nominated  as  arbitrator  by  A.  B.t  and  X.  Y,  Provisions  for 
by  C.  D.,  it  may  be  convenient  to  add  this  clause']  —  that  in  case  the  said  new°arbii.g 
U.  Y.  shall  die,  or  refuse,  or  become  incapable  to  act  as  arbitrator,  trators. 
before  the  whole  of  the  premises  hereby  referred  shall  be  determined 

by  the  said  arbitrators  or  their  umpire,  then  the  said  A.  B.,  his  heirs, 
executors,  or  administrators,  shall  forthwith  thereafter  nominate  and 
appoint  some  other  fit  and  indifferent  person  to  be  arbitrator  in  the 
stead  and  place  of  the  said  U.  V.  ;  and  so  in  like  manner  upon  the 
decease,  or  neglect,  or  refusal  to  act,  of  any  arbitrator  succeeding  to 
the  place  of  the  said  U.  V.  \_A  similar  clause  should  be  inserted  as  to  the 
arbitrator  appointed  by  C.  D.  Then  let  it  conclude"}  that  every  arbitrator 
so  to  be  appointed  as  a  substitute  for  the  said  TJ.  V.  or  X.  Y.,  or  any 
succeeding  arbitrator,  shall  have  the  same  powers  and  authorities  as 
the  arbitrator  for  whom  the  substitution  is  made  would  have  had,  had 
he  continued  to  act  (r). 

52.  [This  may  follow  the  preceding  clause']  —  that  if  the  said  A.  B.  or  Liquidated 

C.  D.,  or  their  heirs,  executors,  or  administrators,  or  any  of  them  damages  fop 

refusing  to 
respectively,  when  bound  to  appoint  a  new  arbitrator,  pursuant  to  the  appoint  new 

above  provisions,  in  lieu  of  any  arbitrator  who  may  die,  refuse  to  act,  arbitrator. 
or  become  incapable,  shall  neglect,  or  refuse  so  to  do  for  one-and-twenty 
days,  after  a  notice  in  writing  on  the  part  of  the  party  or  parties  en- 
titled to  require  such  appointment  shall  have  been  served  on  the  party 
or  parties  bound  to  make  such  appointment,  then  the  latter  party  or 


(p)  See  P.  I.  ch.  3,  s.  8,  d.  2,  as  to  power  and  duty  of  arbitrator  on 

p.  107,  as  to  moving  for  costs  under  reference  back, 
this  clause.  (»•)  See    as    to    substituting   now 

(q)  See  P.  II.  ch.  10,  p.  479,  as  to  arbitrators,  P.  II.  ch.  3,  s.  3,  d.  6, 

power  of  court  to  refer  back,  and  also  p.  165. 
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FOKM  I. 


Penalty  for 
breach  of 
submission. 


Parties  to  pay 

arbitrator's 

charges. 


Agreement 
of  reference, 
concise  form. 


parties  shall  pay  to  the  former  party  or  parties  the  sum  of  £  [  ] 

by  way  of  liquidated  damages  for  such  neglect  or  refusal  (s). 

53.  And  for  the  due  execution  and  observance  of  the  agreement 
hereinbefore  contained  on  the  part  of  the  said  A.  B.  [and  also  for  any 
other  parti/  for  ivliom  A.  B.  is  lial}le~\,  the  said  A.  B.  doth  hereby  bind 
himself,  his  heirs',  executors,  and  administrators,  in  the  sum  of  £  [        ]. 
\_Add  a  similar  agreement  by  C.  D,~\. 

54.  And  the  said  parties  [or  "  the  said  solicitor  of  the  said  parties"] 
jointly  and  severally  agree  to  and  with  the  said  arbitrator,  in  conside- 
ration of  his  taking  upon  himself  the  burthen  of  the  reference,  to  pay 
to  the  said  arbitrator  his  reasonable  charges  for  the  arbitration  and 
award. 


II. 

We  agree  to  refer  all  matters  in  difference  between  us  to  the  award 
of  X.  Y.  (0- 

A.  B. 
C.  D. 


Agreement  of 
reference  by 
executor  as  to 
testator's 
estate. 


Eeference 
not  to  be  an 
admission 
of  assets. 


in. 

Memorandum  of  agreement  made  this  [  ]  day  of  [  ], 

A.D.  [  ],  between  A.  B.  of  [  ],  and  C.  D.  of  [  ]. 

"Whereas  the  said  A.  B.  is  executor  of  the  last  will  and  testament 
of  E.  F.,  late  of  [  ],  deceased,  and  whereas  certain  differences 

have  arisen  between  the  said  A.  B.  as  such  executor  and  the  said  C.  D., 
in  regard  to  claims  by  the  said  A.  B.,  as  such  executor,  against  the 
said  C.  D.,  and  by  the  said  C.  D.  against  the  said  A.  B.,  in  respect  of 
the  said  testator's  estate ;  it  is  hereby  agreed  by  and  between  the  said 
parties,  to  refer  all  matters  in  difference  respecting  the  said  testator's 
estate  to  the  final  award  of  X.  Y.  of  [  ],  for  him  to  determine 

whether  the  said  A.  B.,  as  such  executor,  has  any  and  what  claim 
against  the  said  C.  D.,  and  whether  the  said  C.  D.  has  any  and  what 
claim  against  the  said  testator's  estate,  so  as,  &c.  [continue  as  in 
Form  I.,  clauses  4,  5,  6].  And  it  is  further  agreed  that  this  submission 
to  arbitration  shall  not  be  deemed  or  taken  to  be  an  admission  by  the 
said  A.  B.  that  he  has  assets  of -the  said  testator,*  but  that  the  said 
A.  B.  shall  be  at  liberty  to  deny  before  the  said  arbitrator  "that  at  the 
date  of  this  submission  he  had  any  assets  in  his  hands  lawfully  liable 
to  the  demands  of  the  said  C.  D."  [or  "  at  any  time  before  the  case  is 
closed,  that  he  has  at  the  time  of  such  denial  assets  in  his  hands 
lawfully  liable  to  the  demands  of  the  said  C.  D."] ;  and  if  the  said 


(*)  See  P.  I.  ch.  3,  s.  4,  d.  2,  p.  62, 
as  to  liquidated  damages. 


(t)  See  p.  798  for  terms  in  Sched.  I., 
Arbitration  Act. 
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A.  B.  shall  make  such,  denial  as  aforesaid,  that  he  the  said  arbitrator, 

if  requested  by  the  said  C.  D.,  shall  inquire  "whether  at  the  date  of 

this  submission  the  said  A.  B.  had  "  [or  "  whether  at  the  time  of  such  Arbitrator  to 

inquiry  the  said  A.  B.  has"]  assets  of  the  said  testator  lawfully  liable 

to  pay  the  whole  or  any  part  of  the  sums  claimed  by  the  said  C.  D. 

And  if  the  said  arbitrator  shall  on  the  balance  find  any  money  to  be 

due  to  the  said  C.  D.,  he  shall,  if  he  shall  find  that  the  said  A.  B.  had  Finding  assets, 

at  the  time  to  which  the  said  inquiry  referred  assets  'liable  to  the  ^torto^v" 

demands  of  the  said  C.  D.,  direct  the  said  A.  B.  to  pay  to  the  said  sum  due. 

0.  D.  the  balance,  or  so  much  thereof  as  the  assets  so  found  to  be 

liable  shall  be  sufficient  to  satisfy.     And  if  the  said  arbitrator  shall  Finding  no 
^JI-L-L-LJ.!-          •  j   A    T>   T-    j  -L  i_     j>         -L    n&sete  to  direct 

find  that  the  said  A.  ±5.  nad  no  such  assets,  or  not  enough  01  such  executor  to 

assets  to  pay  the  whole  amount  so  found  due  to  the  said  C.  D.,  he  pay  out  of 

shall  be  at  liberty  to  award  that  the  said  A.  B.  shall  pay  to  the  said 

C.  D.  the  said  amount  (or  as  much  thereof  as  the  assets  in  hand  do  not 

avail  to  satisfy  as  aforesaid),  out  of  any  assets  which  may  have  come 

into  the  hands  of  the  said  A.  B.  since  the  time  to  which  the  said 

inquiry  respecting  the  assets  refers,  or  which  may  hereafter  come  into 

them.    And  that  if  the  said  arbitrator  shall  find  any  money  due  from  Arbitrator 

the  said  C.  D.,  he  shall  direct  the  latter  to  pay  the  same  to  the  said  payment  to 

A.  B.  [Add  such  other  clauses  as  may  ~be  suitable]  (u}.  executor  of 

money  due. 


IV. 

[Commence  as  in  the  previous  Form  as  far  as  the  asterisk'] — and  that  Agreement  of 

the  said  arbitrator  shall  not  consider  or  inquire  whether  the  said  A.  B.  re*erence  by 

*  executor  as  to 

had  or  has  any  assets  of  the  said  testator,  nor  shall  his  award  conclude,  liability,  not 

or  be  construed  to  conclude,  any  questions  as  to  assets,  but  shall  leave  ^  *°  assets- 
the  same  entirely  open.     And  it  is  further  agreed  that  if  the  said  arbi- 
trator shall  find  any  balance  of  money  due  to  the  said  A.  B.  as  such 
executor,  he  shall  direct  the  said  C.  D.  to  pay  the  same  to  the  said  To  direct 
A.  B. ;  but  if  he  shall  find  a  balance  in  favour  of  the  said  C.  D.,  he  JJ^"^? 
shall  add  a  direction  that  the  said  A.  B.  shall  pay  the  same  to  the  said  assets,  if  any. 
C.  D.  out  of  the  assets  (if  any)  which  may  bo  in  his  hands,  or  which 
may  hereafter  come  to  them ;  and  that  it  shall  not  be  lawful  for  the 
said  arbitrator  to  direct  the  said  A.  B.  to  pay  in  any  other  manner. 


V. 

And  the  said  A.  B.  and  the  said  0.  D.  do  each  of  them,  for  himself,  Arbitration 
his  executors,  and  administrators,  covenant,  promise,  and  agree  to  and  clause  in  deed 
with  the  other  of  them,  his  executors  and  administrators,  that  if  at  any 
time  or  times  during  the  co-partnership,  or  at  or  after  any  determination 

(w)  See  P.  I.  oh.  2,  s.  2,  d.  4,  p.  29,  as  to  executors  parties  to  reference. 
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Provision  for 
liquidated 
damages  for 
refusing  to 
appoint  an 
arbitrator. 


On  refusal 
single  arbi- 
trator may 
act  alone. 


Liquidated 
damages  for 
revocation. 


Arbitrator  to 
proceed  not- 
withstanding 
revocation. 


thereof,  any  variance,  dispute,  doubt  or  question  shall  arise,  happen, 
or  be  moved  between  the  said  parties  or  either  of  them,  their  executors 
or  administrators,  in,  for,  about,  or  touching  the  consideration  of  these 
presents,  or  the  joint  concern  or  co-partnership,  or  any  covenant, 
agreement,  clause,  matter  or  thing  herein  contained,  or  in  the  con- 
struction hereof,  or  in  anywise  relating  hereto ;  then  every  such 
variance,  dispute,  doubt,  or  question,  shall  be  referred  to,  and  be 
resolved  and  determined  by  two  fit  and  indifferent  persons,  to  be 
elected  and  chosen  one  by  each  of  the  said  partners,  within  twenty 
days  next  after  such  variance,  dispute,  doubt,  or  question  shall  arise, 
happen,  or  be  moved ;  with  power  to  the  arbitrators  to  elect  an  umpire 
in  case  of  dispute :  and  that  each  of  the  said  partners,  his  executors 
and  administrators,  shall  abide  by,  perform,  and  keep  the  award  and 
determination  of  the  arbitrators,  or  of  their  umpire,  without  any  further 
dispute  or  trouble  whatsoever. 

And  that,  if  either  the  said  A.  B.  or  0.  D.,  his  executors,  or  adminis- 
trators, shall  neglect  or  refuse  to  appoint  an  arbitrator  pursuant  to  the 
above  provisions  for  twenty-one  days  after  the  other  of  them  shall 
have  appointed  such  arbitrator  on  his  part,  and  shall  have  served  a 
written  notice  requiring  the  party  so  neglecting  or  refusing  to  make 
such  appointment ;  *  the  party  so  neglecting  or  refusing  shall  pay  to 
such  other  the  sum  of  £  [  ],  by  way  of  liquidated  damages 

for  such  neglect  or  refusal  (u). 

[Or  this  clause  may  be  inserted  after  the  asterisk,  instead  of  the  provi- 
sion for  liquidated  damages'] — then  the  arbitrator  appointed  by  the 
party  serving  such  notice  shall  at  the  request  of  such  party  proceed  to 
hear  and  determine  such  matters  in  difference,  as  if  he  were  an  arbi- 
trator appointed  by  both  parties  for  that  purpose ;  and  that  if  after  the 
said  arbitrator  shall  have  been  so  requested  as  aforesaid,  either  party 
shall  revoke,  or  attempt  to  revoke  the  authority  of  the  said  arbitrator, 
such  party  shall  pay  to  the  other  of  them  £  [  ],  as  liquidated 

damages;  and  the  said  arbitrator,  if  requested,  shall  proceed  to  hear 
and  determine  the  said  matters,  notwithstanding  such  revocation  or 
attempted  revocation  (a;). 


Submission 
by  bond. 


VI. 

(y}  Know  all  men,  by  these  presents,  that  I,  C.  D.,  of  [  ], 

am  held  and  firmly  bound  to  A.  B.,  of  [  ],  in  £  [  ],  of 

good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  A.  B., 
or  his  certain  attorney,  executors,  administrators,   or  assigns;   for 


(u)  See  P.  I.  ch.  3,  s.  4,  d.  2, 
p.  63,  as  to  liquidated  damages. 

(x)  See  P.  II.  ch.  3,  s.  3,  d.  3, 
p.  161,  as  to  effect  of  award  after 
revocation  in  equity.  See  also  P.  II. 


ch.  3,  s.  3,  d.  6,  p.  165,  as  to  sub- 
stituting new  arbitrators  by  statute. 
(y}  See  P.  I.  ch.  3,  s.  2,  d.  3,  p.  54, 
as  to  submissions  by  bond. 
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•which  payment,  well  and  truly  to  be  made,  I  bind  myself,  my  heirs, 

executors,  and  administrators,  firmly  by  these  presents,  sealed  with  my 

seal.     Dated  the  [  ]  day  of  [  ],  in  the  year  of  our  Lord 

[  ].    Whereas  [here  state  the  existence  of  differences  between  A.  B.  Kecital  in 

and  C.  D.,  or  enumerate  the  special  matters  in  dispute,  as  in  a  submission 

by  agreement  (see  Form  /.),  and  proceed],  and  it  is  agreed  by  and 

between  the  said  A.  B.  and  C.  D.  to  refer  "the  same"  [if  the  special  Subjects 

matters  have  been  recited  and  the  reference  is  to  be  general,  say,  "the  two  arbitrators 

same  and  all  matters  in  difference  between  them"]  to  U.  V.,  of  and  umpire. 

[  ],  and  X.  Y.  of  [  ],  with  liberty  to  them  to  choose 

and  appoint  an  umpire.     Now  the  condition  of  this  obligation  is  such,  Condition  to 

that  if  the  above-bounden  C.  D.,  his  heirs,  executors,  and  administra-  a 

tors,  do  and  shall  on  his  and  their  part  and  behalf  in  all  things  well 

and  truly  stand  to,  obey,  abide  by,  observe,  perform,  fulfil,  and  keep 

the  award,  order,  arbitrament,  final  end,  and  determination  of  the  said 

arbitrators  respecting  the  matters  referred ;  so  as  the  said  arbitrators 

make  and  publish  their  award  in  writing  of  and  concerning  the  same, 

ready  to  be  delivered  to  the  parties,  or  if  they  or  either  of  them  shall 

be  dead  before  the  making  of  the  award,  to  their  respective  personal 

representatives  who  shall  require  the  same ;  on  or  before  the  [  ] 

day  of  [  ],  or  on  or  before  any  other  day  not  later  than  the 

[  ]  day  of  [  ],  to  which  the  said  arbitrators  shall  by 

any  writing  signed  by  them,  indorsed  on  these  presents,  enlarge  the 

time  for  making  their  said  award :  and  in  case  the  said  arbitrators  Arbitrators 

shall  not  make  an  award  of  and  concerning  the  premises  within  the  not  making 

time  limited  as  aforesaid;  then  if  the  said  C.  D.,  his  heirs,  executors,  abide  award 

and  administrators,  do  and  shall  upon  his  and  their  part  and  behalf,  in  °*  umpire. 

all  things  well  and  truly  stand  to,  obey,  abide  by,  observe,  perform, 

fulfil,  and  keep  the  award,  order,  arbitrament,  umpirage,  final  end,  and 

determination  of  the  person  so  by  the  said  arbitrators  to  be  chosen  and 

appointed  as  umpire  as  aforesaid ;  so  as  the  said  umpire  do  make  and 

publish  his  award  or  umpirage  in  writing  [continue  as  in  Form  I., 

clauses  4,  5,  and  G,  adapting  them  to  the  case  of  an  umpire"],  then  this 

obligation  to  bo  void,  otherwise  to  remain  in  full  force.     And  it  is 

further  agreed  by  and  between  the  said  A.  B.  and  C.  D.  that  [here 

add  such  of  the  clauses  and  provisions  given  in  Form  I.  as  are  applicable"]. 

Signed,  sealed,  and  delivered,  in  the  presence 

of  0.  P.  C.  D.  (L.S.) 

[.4.  B.  should  execute  to  C.  D.  a,  similar  bond  with  a  similar  condi- 
tion.'] 


VII. 


[Money  bond  by  D.,  E.,  and  F.,  jointly  and  severally  to  A.,  B.,  and  Submission  by 
C.]— Whereas  the  above-bounden  D.,  E.,  and  F.,  and  the  above-  Serai? 
named  A.,  B.,  and  C.,  lately  carried  on  the  trade  and  business  of  difference 
[  ]  in  partnership ;  and  whereas  divers  differences  and  disputes  partners  "* 


730 


APPENDIX  OF  FORMS. 


Condition. 


Subject- 
matters 
referred. 


have  arisen  between  the  said  A.,  B.,  C.,  D.,  E.,  and  F.,  with  respect 
to  such  trade  and  business,  and  the  accounts  relating  thereto ;  and 
whereas  it  has  been  agreed  to  refer  all  such  differences  and  disputes 
between  the  said  parties,  or  any  of  them,  to  the  award  of  X.  Y.,  of 
[  ],  an  arbitrator,  appointed  by  and  on  the  several  parts  and 

behalves,  as  well  of  the  said  D.,  E.,  and  F.,  as  of  the  said  A.,  B.,  and 
0.,  to  arbitrate  respecting  the  same.  Now  the  condition  of  the  above- 
written  obligation  is  such,  that  if  the  above-bounden  D.,  E.,  and  P., 
and  each  of  them,  their  and  each  of  their  heirs,  executors,  and  ad- 
ministrators, and  every  of  them,  shall  on  his  or  their  respective  parts 
and  behalves,  in  all  things  well  and  truly  stand  to,  obey,  perform, 
fulfil,  and  keep  the  award  to  be  made  by  the  said  X.  Y.,  of  and  con- 
cerning the  said  trade  and  dealings,  and  all  accounts,  differences,  and 
disputes  relative  thereto,  and  of  and  concerning  all  actions,  cause  and 
causes  of  action,  suits,  claims,  damages,  and  demands  whatsoever, 
now  or  at  anytime  heretofore  had,  made,  moved,  brought,  commenced, 
or  depending  by  or  between  the  said  parties,  or  any  of  them  :  so  as  the 
above-mentioned  arbitrator  [continue  as  in  Form  No.  I.,  clauses  4,  5, 
and  6],  then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  (z).  [Add  such  clauses  as  may  be  advisable,  as,  for  instance,  the 
clause  authorizing  the  employment  of  an  accountant.  See  Form  /., 
clause  41.  There  must  be  a  similar  bond  from  A.,  B.,  and  C.,  to  D.,  E., 
and  F.,  with  a  similar  condition.'] 


Submission  by 
deed. 


Recital. 


Agreement  to 
refer. 


Consent  to 
abide  by 
award. 


vrn. 

This  indenture,  made  between  A.  B.,  of  [ 


],  and  0.  D.,  of 
],  of  the  second  part ; 


[  ],  of  the  first  part  ;  E.  F.,  of  [ 

and  G.  H.,  of  [  ],  of  the  third  part. 

Whereas  differences  have  arisen,  and  are  depending  between  the  said 
A.  B.  and  C.  D.,  and  the  said  E.  F.,  and  also  between  the  said  A.  B.  and 
the  said  E.  F.,  and  also  between  the  said  E.  F.  and  the  said  G.  H., 
touching  and  concerning  [here  shortly  state  the  matters']  :  and  in  order  to 
put  an  end  to  the  said  differences,  the  said  parties  have  agreed  to  refer 
"the  same"  [or  "  all  matters  in  difference"]  to  the  award  of  X.  Y.,  of 

[  ]• 

Now  this  indenture  witnesses,  that  they,  the  said  A.  B.,  C.  D.,  E.  F., 
and  G.  H.,  do  and  each  of  them  doth,  each  for  himself  severally  and 
respectively,  and  for  his  several  and  respective  heirs,  executors,  and 
administrators,  covenant  and  agree  with  each  other,  his  heirs,  executors, 
and  administrators  respectively,  to  stand  to,  abide  by,  observe,  and  per- 
form the  award  and  determination  of  the  said  X.  Y.  of  and  concerning 
the  premises  aforesaid  ;  so  as  the  above-mentioned  arbitrator  [continue 
as  in  Form  I.,  clauses  4,  5,  and  6].  And  the  said  parties  do  hereby 


(z)  See  P.  I.  ch.  3,  s.  2,  d.  3,  p.  54,  as  to  submission  by  bond. 
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further  agree  that  [add  clauses  considered  advisable] .    In  witness  whereof 
the  said  parties  hereto  set  their  hands  and  seals,  the  [  ]  day  of 

[  ],  in  the  year  of  our  Lord  [  ]. 

Signed,  sealed,  and  delivered,  by  the  said  A.  B.  (L.S.) 

[  ],  in  the  presence  of  C.  D.  (L.S.) 

E.  P.  (L.S.) 
GK  H.  (L.S.) 


IX. 

In  the  High  Court  of  Justice.  [  ],  18     .     No.     . 

[  ]  Division. 

Master  in  Chambers. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

Upon  hearing  [the  solicitors  and  agents  upon  both  sides],  and  by  their  Judge's  order 
consent,  it  is  ordered  as  follows  :—  of  reference- 

1.  [State  matters  to  be  referred]  shall  be  referred  to  the  award  of 


2.  The  arbitrator  shall  have  all  the  powers  as  to  certifying  and 
amending  of  a  judge  of  the  High  Court  of  Justice. 

3.  The  arbitrator  shall  make  and  publish  his  award  in  writing  of 
and  concerning  the  matters  referred,  ready  to  be  delivered  to  the 
parties  in  difference,  or  such  of  them  as  require  the  same  (or  their 
respective  personal  representatives,  if  either  of  the  said  parties  die 
before  the  making  of  the  award),  on  or  before  the  [  ]  next,  or 
on  or  before  such  further  day  as  the  arbitrator  may  from  time  to  time 
appoint  and  signify  in  writing  signed  by  him  and  indorsed  on  this 
order. 

4.  The  said  parties  shall  in  all  things  abide  by  and  obey  the  award 
so  to  bo  made. 

5.  The  costs  of  the  said  cause  [often  here  are  inserted  the  words  "shall 
abide  the  event"]  and  the  costs  of  the  reference  and  award  shall  bo 
[usually  "  in  the  discretion  of  the  arbitrator"]. 

6.  The  arbitrator  may  (if  ho  think  fit)  examine  the  said  parties  to 
this  action,  and  their  respective  witnesses,  upon  oath  or  affirmation. 

7.  The  said  parties  shall  produce  before  the  arbitrator  all  books, 
deeds,  papers,  and  writings  in  their,  or  either  of  their,  custody  or 
power  relating  to  the  matters  in  difference. 
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8.  Neither  the  plaintiff  nor  the  defendant  shall  bring  or  prosecute 
any  action  against  the  arbitrator  of  or  concerning  the  matters  so  to  be 
referred. 

9.  If  either  party,  by  affected  delay  or  otherwise,  •wilfully  prevent 
the  said  arbitrator  from  making  an  award,  he  or  they  shall  pay  such 
costs  to  the  other  as  ["  the  court  or  a  judge"]  may  think  reasonable 
and  just. 

10.  In  the  event  of  either  of  the  said  parties  disputing  the  validity  of 
the  said  award,  or  moving  the  ["court"]  to  set  it  aside,  the  said 
["  court"]  shall  have  power  to  remit  the  matters  hereby  referred,  or 
any  or  either  of  them,  to  the  reconsideration  of  the  arbitrator. 

11.  In  the  event  of  the  arbitrator  declining  to  act,  or  dying  before  he 
has  made  his  award,  the  said  parties  may,  or  if  they  cannot  agree,  the 
master  may,  on  application  by  either  side,  appoint  a  new  arbitrator. 

12.  Unless  restrained  by  any  order  of  the  Court  or  judge,  the  party 
or  parties  in  whose  favour  the  award  shall  be  made  shall  be  at  liberty 
[  ]  days  after  service  of  a  copy  of  the  award  on  the  solicitor  or 
agent  of  the  other  party  to  sign  final  judgment  in  accordance  with  the 
award,  and  for  all  costs  that  he  or  they  may  be  entitled  to  under  this 
order  and  under  the  award,  together  with  the  costs  of  the  said  judg- 
ment. 

Dated  the  [  ]  day  of  [  ],  18    (a). 


X. 

In  the  High  Court  of  Justice.  [  ],  18     .    No. 

[  ]  Division. 

Master  in  Chambers. 

Between  [  ],  Plaintiff, 

and 

[  ],  Defendant. 

Order  of  Upon  hearing  [  ],  and  upon  reading  the  affidavit  of  [  ], 

reference  to       filed  the  [  ]  day  of  [  ],  18     ,  and  [  ]. 

It  is  ordered  that  this  action  [or  "  the  matters  of  account  in  this 
action,"  or  "the  following  questions  in  this  action  being  matters  of 
account,  namely,"  stating  them]  be  referred  to  the  certificate  of  one  of 
the  masters  of  the  Supreme  Court  of  Judicature,  with  all  the  powers  as 
to  certifying  and  amending  of  a  judge  of  the  High  Court  of  Justice,  and 
that  the  costs  of  the  [  ]  and  of  the  reference  be  in  the  discretion 

of  the  master,  and  that  the  costs  of  this  application  be  [  ]. 

Dated  the  [  ]  day  of  [  ],  18     (6). 

(a)  This  form  is  given  in  the  Rules  (b)  This  form  is  given  in  the  Rules 

of  the  Supreme  Court,  App.  K.  of  the  Supreme  Court,  App.  K. 
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XI. 

In  the  High  Court  of  Justice.  [  ],  18     .    No.     . 

Queen's  Bench  Division. 
Master  [  ],  Master  in  Chambers. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

A.  \      Let  the  [' '  plaintiff's "  or ' '  defendant's "]  solicitor  or  agent  attend  Summons  for 
v.  \  me  at  my  chambers  in  the  Eoyal  Courts  of  Justice  on  [  ]  next,  unlerT^S  of 

•"•  j  at  [  ]  of  the  clock  in  the  [  ]  noon,  to  show  cause  why  the  the  Arbitration 

question  or  questions  arising  in  this  action  [or  "  the  question  whether  c  ' 
(state  the  question)"]  should  not  be  referred  to  an  official  referee  [or  "  to 
Mr.  X.  Y.  as  special  referee,"  or  "to  a  special  referee  to  be  agreed  on 
by  the  parties,"  or  "  named  by  the  master"]  for  inquiry  and  report, 
pursuant  to  the  Arbitration  Act,  1889,  s.  13.  [Such  other  terms  as  are 
deemed  advisable  may  be  added.] 


XII. 

[Commence  as  in  the  preceding  form] — to  show  cause  why  all  the  Summons  for 
questions  and  issues  of  fact  and  of  account  [or  "the  following  question  reference 
or  issue  of  fact  or  account,  viz."  (setting  forth  the  question)],  arising  in  the  Arbitration 
this  action  [or  "  matter"],  should  not  be  ordered  to  be  tried  before  an  •^•ct»  1889- 
official  referee  [or  "before  Mr.  X.  Y.  as  special  referee,"  or  "  before  a 
special  referee  to  be  agreed  upon  by  the  parties,"]  pursuant  to  s.  14  of 
the  Arbitration  Act,  1889.     [Add  any  requisite  terms.] 

Dated  the  [  ]  day  of  [  ],  A.D.  [  ]. 


XIH. 

In  the  High  Court  of  Justice. 
Chancery  Division. 

[Name  of  Judge.] 
[Or  "  In  the  Court  of  Appeal."] 

[Title  of  action  and  matter  and  reference  to  the  record.] 

Take  notice  that  this  Honourable  Court  will  be  moved  before  his  Notice  of 

lordship,  Mr.  Justice  -  [or  before  -  ]  [if  the  motion  is  to  be  motion  to  have 

-v     r  i  j        accounts  taken 

made  except  in  the  usual  court,  state  where],  on  the  [  ]  day  before  referee 


of  [  ],  at  eleven  o'clock  of  tho  forenoon,  or  as  soon  after 

tho  Arbitration 
as   counsel  can  be  heard,  by  Mr.  A.    B.,  counsel  on   tho  part  of  Act,  1889. 

tho    above-named    plaintiff    [or    "defendant"],   that,   pursuant  to 
tho  Arbitration  Act,  1889,  s.  14,  it  may  bo  referred  to  tho  official 
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referee  in  rotation  [or  "  Mr.  X.  T.  of  K.,  as  special  referee  "],  to  take 
the  following  accounts  [here  specify  the  accounts],  and  that  in  taking  the 
said  accounts  no  settled  account  may  be  disturbed.  And  that  what, 
upon  taking  the  said  accounts,  may  be  reported  to  be  due  from  either 
of  the  said  parties  to  the  other  of  them,  may  be  ordered  to  be  paid  by 
the  party  from  whom  to  the  party  to  whom  the  same  shall  be  reported 
to  be  due,  within  one  calendar  month  after  the  date  of  the  report  of 
such  referee. 

Dated  this  [  ]  day  of  [  ],  18     . 

To  the  plaintiff  [or  "the  defendant,"  or  " Mr.  A.  B.,  solicitor  for  the 
plaintiff,"  or  "  defendant,"  or  "petitioner,"  or  "  respondent."] 


XIV. 

In  the  High  Court  of  Justice. 

[  ]  Division.  [  ],  18    .  No.     . 

Master  in  Chambers. 

Between  [  ],  Plaintiff, 

and 
],  Defendant. 

Order  of  Upon  hearing  [  ]  and  upon  reading  the  affidavit  of  [  ], 

u?deerTl3of    filed  the  [  ]  day  of  [  ],  18     ,  and  [  ].* 

the  Arbitration       It  is  ordered  that  the  following  question  arising  in  this  action, 
Act,  1889.          namely  [  ],  be  referred  for  inquiry  and  report  to  [  ], 

under  s.  13  of  the  Arbitration  Act,  1889,  and  that  the  costs  of  this 

application  be  [  ]. 

Dated  the  [  ]  day  of  [  ],  189   (c). 


XV. 

[Commence  as  in  Form  XIV,~\ 

Order  of  It  is  ordered,  pursuant  to  the  Arbitration  Act,  1889,  s.  13,  that  it  be 

reference  referred  to  Mr.  X.  Y.  of  [  ],  as  special  referee,  to  survey  and 

the  Arbitration  inspect  the  premises  of  the  plaintiff  and  of  the  defendant  respec- 
Act,  1889.  tively,  and  the  premises  adjoining  thereto  respectively,  and  to  report 
As  to  a  whether  or  not  the  plaintiff's  premises  are  affected  by  noise  arising  or 

nuisance.  coming  from  the  defendant's  stables  as  ordinarily  used  by  the  defen- 

dant, and  if  so,  then  in  what  manner,  and  to  what  extent,  and  how 
the  same  is  caused  and  arises :  and  also  to  report,  whether  the  plain- 
tiff's premises  are  or  are  likely  to  be  injuriously  affected  by  the 
drainage  coming  from  the  defendant's  stables,  as  at  present  used,  and 
if  so,  to  what  extent,  and  in  what  manner  the  same  is  caused  or  arises. 
Dated  the  [  ]  day  of  [  ],  A.  D.  [  ]. 

(c)  This  form  is  taken  from  the       Supreme  Court  of  December,   1889, 
form  given    by  the   Rules    of    the       Appendix  K.,  No.  32. 
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XVI. 

In  the  High  Court  of  Justice. 

[  ]  Division.  [  ],  18     .     No.     . 

Master  in  Chambers. 

Between  [  ],  Plaintiff, 

and 
[  ],  Defendant. 

Upon  hearing  [  ]  and  upon  reading  the  affidavit  of  [  ],  Order  of 

filed  the  [  ]dayof[  ],  18     ,  and  [  ];  SSTurf 

It  is  ordered  that  the  cause  (or  matter  or  the  [state  whether  all  or  the  Arbitration 
some,  and,  if  so,  which  of  the  questions  are  to  be  tried]  in  this  cause  or        ' 
matter)  be  tried  by  [  ],  who  shall  have  all  the  powers  as  to 

certifying  and  amending  of  a  judge  of  the  High  Court  of  Justice,  and 
shall  make  his  report  of  and  concerning  the  matters  ordered  to  be 
tried  as  aforesaid,  pursuant  to  the  Statute  [or  direct  judgment  to  be 
entered  and  otherwise  deal  with  the  whole  action  pursuant  to  Order 
XXXVI.,  r.  50]. 

And  it  is  further  ordered,  that  the  said  [  ]  may,  if  he  think  fit, 

examine  the  parties  to  this  action,  and  their  respective  witnesses,  upon 
oath  or  affirmation,  and  that  the  said  parties  shall  produce  before  the 
said  [  ]  all  books,  deeds,  papers,  and  writings  in  their  or  either 

of  their  custody  or  power  relating  to  the  matters  so  ordered  to  be  tried. 

And  it  is  further  ordered,  that  neither  the  plaintiff  nor  the  defendant 
shall  bring  or  prosecute  any  action  against  the  said  [  ]  or  against 

each  other,  of  or  concerning  the  matters  so  ordered  to  be  tried,  and 
.  that  if  either  party,  by  affected  delay  or  otherwise,  wilfully  prevent 
the  said  [  ]  from  making  his  report,  he  or  they  shall  pay  such 

costs  to  the  other  as  the  Court,  or  a  Judge,  may  think  reasonable  and 
just. 

And  it  is  further  ordered,  that  in  the  event  of  the  said  [  ] 

declining  to  act,  or  dying  before  he  has  made  his  report,  the  said 
parties  may,  or  if  they  cannot  agree,  one  of  the  Judges  of  the  High 
Court  may,  upon  application  by  either  party,  appoint  a  new  [  ]. 

And  it  is  ordered  that  the  costs  of  this  application  bo  [  ]. 

Dated  the  [  ]  day  of  [  ],  189  (d). 


xvn. 

Upon  hearing  the  solicitors  on  both  sides,  and  upon  reading  the  Order  of 
affidavit  of  [  ]  filed  herein.  SSer^H  of 


It  is  ordered  that  the  whole  of  this  cause  be  tried  by  an  official  the  Arbitration 

referee  who  shall  have  all  the  powers  of  certifying  and  amending  of  a  -^ct>  ^89. 

Later  form(«). 

(ct)  This  form  is  taken  from  A.p-  («)  This  is  the  latest  form  pre- 

pendix   K.,    R.   8.   C.,    December,       scribed  under  Ord.  l.X  1..  r.  33,  by 
1889,  No.  33.  the  practice  masters.     Appendix  K., 

No.  33  (a). 
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judge  of  the  High  Court  of  Justice,  and  shall  direct  judgment  to  be 
entered,  and  otherwise  deal  with  the  whole  action  pursuant  to  Order 
XXXVI.,  r.  50. 
Dated  the  [  ]  day  of  [  ],  18    . 


xyin. 


Order  of 
reference  at 
Nisi  Prius  on 
the  usual 
terms. 

Power  to 
direct  judg- 
ment. 


In  the  High  Court  of  Justice. 
]  Division. 


Power  to  en- 
large the  time. 

To  certify. 


To  receive 
evidence. 


Costa  of  action 
abide  event. 
Costs  of  refer- 
ence and 
award  in  dis- 
cretion. 


],  18 


No. 


Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 


At  a  sitting  held  at  [the  Guildhall]  on  the  [  ]  day  of  [  ], 

18  ,  before  Sir  L.  M.,  Knight,  one  of  the  justices  of  Her  Majesty's 
High  Court  of  Justice ; 

It  is  ordered  by  the  court,  by  and  with  the  consent  of  the  parties, 
their  counsel  and  solicitors,  that  the  jury  find  a  verdict  for  the  plaintiff 
for  the  amount  claimed,  subject  to  the  award  or  certificate,  order, 
arbitrament,  final  end,  and  determination  of  X.  Y.,  Esq.,  barrister-at- 
law,  of  the  Inner  Temple,  who  is  hereby  empowered  to  direct  that 
judgment  shall  be  entered  for  the  plaintiff  or  for  the  defendant,  or  a 
nonsuit  entered,  as  he  shall  think  proper,  and  to  whom  this  action 
"is"  [if  the  reference  is  of  all  disputes,  add,  instead  o/"is"  "and  all 
matters  in  difference  between  the  said  parties  are"]  hereby  referred, 
so  as  the  said  arbitrator  do  make  and  publish  his  award  or  certificate 
in  writing  of  and  concerning  the  matters  hereby  referred,  ready  to  be 
delivered  to  the  said  parties,  or  to  either  of  them,  or  if  they  or  either 
of  them  shall  be  dead  before  the  making  of  the  said  award  or  certificate, 
to  their  respective  personal  representatives,  requiring  the  same,  on  or 
before  the  [  ]  day  of  [  ],  sitting  next  ensuing  the  date  of 

this  order,  with  liberty  to  the  said  arbitrator,  under  his  hand  in  writing, 
to  enlarge  the  time  for  making  his  said  award  or  certificate. 

It  is  also  ordered,  that  the  said  arbitrator  shall  have  all  the  power 
as  to  certifying  and  otherwise  of  a  judge  of  the  High  Court  of  Justice. 

It  is  also  ordered,  by  the  like  consent,  that  the  said  arbitrator  shall 
have  authority  to  hear,  receive,  and  examine  evidence  touching  the 
matters  hereby  referred,  and  that  the  said  parties  shall  produce  before 
the  said  arbitrator  all  such  books,  deeds,  papers,  and  writings,  in  their 
or  either  of  their  custody  or  power,  relating  to  the  matters  in  differ- 
ence, as  the  said  arbitrator  shall  think  fit  to  require. 

It  is  likewise  ordered,  by  and  with  the  like  consent,  that  the  costs  of 
the  action  shall  abide  the  event  and  determination  of  the  said  award, 
and  that  the  costs  of  the  reference  and  award  or  certificate  shall  be  in 
the  discretion  of  the  said  arbitrator. 
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It  is  likewise  ordered,  by  and  with  the  like  consent,  that  the  said  General  find- 
arbitrator  may  find  generaUy  for  the  plaintiff  or  for  the  defendant,  **  sufficient- 
and  need  not  find  on  any  specific  issues,  unless  required  to  do  so  :  the 
costs  of  any  such  specific  issues  (if  found)  to  abide  the  event. 

It  is  likewise  ordered,  by  and  with  the  like  consent,  that  the  said  Parties  to 
parties  do  and  shall  on  their  respective  parts  in  all  things  stand  to,  °    ^  a 
abide  by,  obey,  perform,  fulfil  and  keep  the  award  or  certificate,  order, 
arbitrament,  final  rule,  and  determination  of  the  said  arbitrator  so  to 
be  made  and  published ;  and  that  neither  of  the  said  parties  do  or  shall  Not  to  sue. 
proceed  in  or  prosecute  any  action  or  suit  against  the  said  arbitrator, 
or  against  each  other  respectively,  for  any  matter  relating  to  the 
arbitration  or  the  award  or  certificate  to  be  made  in  pursuance  of  this 
order. 

It  is  further  ordered,  by  and  with  the  like  consent,  that  if  either  of  Power  to 
the  said  parties  shall  by  affected  delay  or  otherwise  wilfully  prevent 
the  said  arbitrator  from  making  his  award  or  certificate,  or  shall  not 
attend  after  reasonable  notice,  and  without  such  excuse  as  the  said 
arbitrator  shall  be  satisfied  with,  and  adjudge  to  be  reasonable,  then 
the  said  arbitrator  may  proceed  ex  parte,  and  the  parties  occasioning  Party  pre- 

the  delay  shall  pay  to  the  other  such  costs  as  the  court  shall  think  Jentmg  award 

*  to  pay  costs, 

reasonable  and  just. 

And  it  is  ordered,  by  and  with  the  like  consent,  that  in  the  event  of  Court  may 
any  other  application  to  the  court  on  the  subject  of  this  order,  the  refertack- 
reference,  or  the  award  or  certificate,  the  court  may  (if  it  shall  think 
fit)  at  any  time,  and  from  time  to  time,  refer  back  to  the  said  arbitra- 
tor the  whole  or  any  part  of  the  matter  of  this  order,  upon  such  terms 
as  the  court  shall  think  proper. 

It  is  also  ordered,  that  in  the  event  of  the  said  arbitrator  declining  Power  to 
to  act,  or  dying  before  he  shall  have  made  his  award  or  certificate,  the 
said  parties  may,  or  if  they  cannot  agree,  the  court  may,  on  application 
by  either  side,  appoint  a  new  arbitrator. 

By  the  Court.  O.  P., 

Associate. 


XIX. 

When  the  cause  and  all  matters  in  difference  are  referred  the  follow-  Eeference  of 
ing  clause  may  be  added :  matter'"'1  ;i11 

And  it  is  ordered  by  and  with  the  like  consent,  that  either  party 
shall  give  four  days  notice  in  writing  of  any  matter  beyond  the  cause 
intended  to  bo  set  up,  and  that  unless  restrained  by  any  order  of  the 
court  or  a  judge,  the  party  or  parties  in  whoso  favour  the  award  shall 
be  made  shall  be  at  liberty  seven  days  after  service  of  a  copy  of  the 
award  on  the  solicitor  or  agent  of  the  other  party  to  sign  final  judg- 
ment in  accordance  with  the  award,  and  for  all  costs  that  ho  or  they  may 
be  entitled  to  under  this  order  and  under  the  award,  together  with  tho 
costs  of  the  said  judgment. 

B.  3  H 
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Order  of 
reference,  a 
j  uror  with- 
drawn. 


XX. 

[Commence  as  in  the  preceding  forms .] 

B.  "\  It  is  ordered  by  the  court,  by  and  •with,  the  consent  of  the  parties, 
v.  >  their  counsel  and  solicitors,  that  the  last  juryman  sworn  and  im- 
D.  )  panneled  in  this  cause  be  withdrawn  out  of  the  panel,  and  that 
this  cause  and  all  matters  in  difference  be  referred,  &c. 


Order  of 
reference  to 
state  a  special 


Death  no 
revocation. 


Power  to  en- 
large time. 


Power  to 
examine  on 
oath. 


Power  to  call 
for  documents. 


Costs  of  special 


Costs  for 
preventing 
special  case. 


Power  to 
proceed  ex 
parte. 


XXI. 

[Commence  as  in  the  preceding  forms.'} 

B.  \  It  is  ordered  by  the  court,  by  and  with  the  consent  of  the 
v.  >  parties,  their  counsel  and  solicitors,  that  the  jury  find  a  verdict 
D.  )  for  the  plaintiff,  damages  £4  4s.,  and  costs  forty  shillings;  sub- 
ject to  the  statement  of  the  facts  in  a  special  case  by  X.  Y.,  Esq., 
barrister-at-law,  for  the  opinion  of  the  Queen's  Bench  Division  of  the 
High  Court  of  Justice ;  so  as  the  said  X.  Y.  do  publish  the  special 
case  ready  to  be  delivered  to  the  said  parties,  or  either  of  them ;  or  if 
they,  or  either  of  them,  shall  be  dead  before  the  making  of  the  said 
special  case,  to  their  respective  personal  representatives,  requiring  the 
same ;  on  or  before  the  fourth  day  of  Hilary  sitting  next ;  with  liberty 
for  the  said  X.  Y.,  under  his  hand  in  writing  at  the  foot  hereof,  to 
enlarge  the  time  for  making  the  said  special  case. 

And  it  is  also  ordered,  by  the  like  consent,  that  the  said  X.  Y.  shall 
be  at  liberty,  if  he  shall  think  fit,  to  examine  the  witnesses  to  the  facts 
in  this  suit  upon  oath ;  and  for  that  purpose  the  said  witnesses  to  be 
examined  before  the  said  X.  Y.  touching  the  matters  to  be  stated  shall 
be  sworn  before  the  said  X.  Y. ;  and  that  the  said  parties  shall  pro- 
duce before  the  said  arbitrator  all  such  books,  deeds,  papers,  and 
writings  in  their  or  either  of  their  custody  or  power  relating  to  the 
matters  in  difference  as  the  said  X.  Y.  shall  think  fit  to  require. 

It  is  likewise  ordered,  by  and  with  the  like  consent,  that  the  costs  of 
the  special  jury  shall  abide  the  event. 

It  is  further  ordered  by  the  like  consent,  that  if  either  of  the  said 
parties  shall,  by  affected  delay  or  otherwise,  wilfully  prevent  the  said 
X.  Y.  from  drawing  up  the  said  special  case,  or  shall  not  attend  after 
reasonable  notice,  and  without  such  excuse  as  the  said  X.  Y.  shall  be 
satisfied  with,  and  adjudge  to  be  reasonable,  then  the  said  X.  Y.  may 
proceed  ex  parte,  and  the  party  occasioning  the  delay  shall  pay  to  the 
other  such  costs  as  the  said  court  shall  think  reasonable  and  just. 
By  the  Court.  T.  D., 

Clerk  at  the  sittings  of  Nisi  Prius. 
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xxn. 

[Commence  as  in  an  order  of  reference  at  Nisi  Prius,~\ 
The  Queen  on  the  *|       It  is  ordered  by  the  court,  by  and  with  the  Order  of 

prosecution  of  I  consent  of  the  prosecutors  and  defendants,  their  indictment. 
A.  B.  and  another  ^  counsel  and  solicitors,  that  the  jurors  be  dis-  jurors  dis- 
against  C.  D.  and  |  charged  from  giving  a  verdict  [or  "that  a  charged,  or 

twelve  others.       J  verdict  of  guilty  be  entered  against  the  defen-  guiity  subject 
dants"],   subject  to  the  award,   order,   arbitrament,  final  end,  and  to  award, 
determination  of  X.  Y.,  Esq.,  barrister-at-law  [when  a  verdict  of  guilty 
has  been  entered,  add,  "who  is  hereby  empowered  to  order  the  verdict 
of  guilty  to  be  set  aside,  and  a  verdict  of  not  guilty  to  be  entered 
instead  thereof  on  behalf  of  all  or  any  of  the  defendants,  and"],  to 
whom  all  matters  in   difference  between  the  prosecutors    and  the 
defendants,  or  any  or  either  of  them,  are  hereby  referred.     [Continue 
as  in  Form  XVII /.]      And  it  is  also  ordered,  that  the  costs  of  the  Costs  of  pro- 
prosecution  and  defence,  and  of  the  reference  and  award,  shall  be  in    e(utl1 
the  discretion  of  the  said  arbitrator,  who,  &c.  [continue  as  in  Form 
XVIII.']. 


XXIII. 

In  the  High  Court  of  Justice.  [        ],  18     .     No.     . 

Queen's  Bench  Division. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

Monday,  the  [  ]  day  of  [  ],  A.  D.  [  ]. 

Upon  hearing  Mr.  [  ]  of  counsel  for  the  plaintiff,  and  Submission  by 

Mr.  [  ]  of  counsel  for  the  defendant,  and  by  their  consent,  rule  of  court' 

it  is  ordered  that  all  matters  in  difference  "in  this  cause"  [or  "be- 
tween the  parties  in  this  cause,"  as  the  case  may  ~be~\  be  referred  to  the 
award,  order,  arbitrament,  final  end,  and  determination  of  X.  Y.,  Esq., 
barrister-at-law ;  so  as,  &c.  [as  in  Form  No.  /.,  clauses  4,  5,  and  6]. 
And  by  the  like  consent,  as  aforesaid,  it  is  further  ordered,  that  the  Costs, 
costs  of  the  cause  shall  abide  the  event  of  the  said  award,  and  that  the 
costs  of  the  reference  and  of  this  rule  shall  bo  in  the  discretion  of  tho 
said  arbitrator.  [Instead  of  this  clause,  any  suitable  van'utin/i  <>/'  /•'«/•/»  /., 
clauses  18,  29,  or  30,  may  be  adopted.]  And  that  [here  add  such  other 
clauses  as  are  deemed  advisable.  See  Form  /.](/)• 

By  the  Court. 


(/)  See  P.  I.  oh.  3,  s.  6,  d.  2,  p.  72,  as  to  submissions  by  rule  of  court. 
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Demand  of 
arbitration  for 
compensation 
under  the 
Lands  Clauses 
Consolidation 
Act. 

Recital : 
notice  lands 
required. 

Amount  of 

compensation 

offered. 


Dispute 

respecting 

amount. 


Statement  of 
interest  in 
the  lands. 


Amount  of 

compensation 

claimed. 


Demand  of 
arbitration. 


XXIV. 

Whereas  I,  A.  B.,  of  [  ],  received  notice  in  writing  from  the 

"  [  ]  Railway  Company"  [or  the  promoters  of  the  public  under- 

taking, naming  them  by  their  proper  title'],  that  they  required  for  the 
purposes  of  their  "railway"  [or  other  public  undertaking'}  the  lands 
and  tenements  specified  in  the  said  notice,  comprising  the  lands  and 
tenements  specified  in  the  underwritten  schedule,  and  that  they  were 
willing  to  treat  for  the  purchase  of  the  same,  and  that  they  intended 
to  take  the  same  pursuant  to  the  powers  given  them  by  certain  Acts  of 
Parliament  (</).  And  whereas  the  said  "  company"  [_or  "promoters"] 
have  offered  me  the  sum.  of  £  [  ],  and  no  more,  as  the  purchase- 

money  and  compensation  for  my  interest  in  the  lands  and  tenements  so 
intended  to  be  taken,  and  for  the  damage  that  may  be  sustained  by  me 
by  reason  of  the  execution  of  the  works  connected  with  the  said  ' '  rail- 
way" [or  other  public  undertaking].  And  whereas  I  am  not  satisfied 
with  that  amount,  and  do  not  agree  to  receive  and  accept  the  same  as 
sufficient  compensation,  and  a  dispute  has  arisen  between  me  and  the 
said  "railway  company"  [or  other  promoters']  respecting  the  same.  {If 
no  sum  have  been  offered  by  the  promoters,  leave  out  the  above  paragraph, 
and  say,  "  and  whereas  a  dispute  has  arisen  between  me  and  the  said 
'  railway  company'  (or  other  promoters]  respecting  the  amount  of  pur- 
chase-money and  compensation  to  be  paid  me  for  my  interest  in  the 
said  lands  and  tenements,  and  for  the  damage  that  will  be  sustained  by 
me  by  reason  of  the  execution  of  the  works  connected  with  the  said 
'  railway'  (or  other  undertaking}"^.  And  whereas  the  said  "company" 
[or  "promoters"]  have  not  yet  issued  their  warrant  to  the  sheriff  to 
summon  a  jury  in  respect  of  such  lands  : — I  'hereby  state  that  I  am 
interested  in  the  lands  and  tenements  set  out  and  described  in  the  first 
division  of  the  said  schedule  as  tenant  in  fee  simple,  and  in  the  lands 
and  tenements  set  out  and  described  in  the  second  division  of  the  said 
schedule  as  tenant  for  years  of  the  same,  under  a  lease  from.  H.  K.,  of 
[  ],  for  fourteen  years  from  "Michaelmas  Day,  A.D.  1881"  [or 

as  the  case  may  be,  taking  care  to  show  the  interest  and  the  length  of  the 
term  unexpired].  And  I  claim  in  respect  of  such  my  interest  in  the  said 
lands  and  tenements  the  sum  of  £  [a  sum  exceeding  fifty  pounds'],  as 
purchase-money  and  compensation;  regard  being  to  be  had  not  only  to 
the  value  of  the  lands  and  tenements  so  intended  to  be  taken,  but  also 
to  the  damage  which  I  shall  sustain  by  reason  of  the  severing  of  the 
lands  and  tenements  intended  to  be  taken  from  my  other  lands  and 
tenements,  or  otherwise  injuriously  affecting  such  other  lands  and  tene- 
ments by  the  exercise  of  the  powers  of  the  acts  above  referred  to,  or  of 
any  acts  incorporated  therewith.  And  I  hereby  give  notice  to  the  said 
"company"  [or  "promoters"]  that  I  desire  to  have  the  amount  of  such 
compensation  settled  by  arbitration,  pursuant  to  the  provisions  of  the 


(g)  See  P.  I.  ch.  3,  s.  7,  d.  5,  p.  98,  as  to  submissions  under  the  Lands 
Clauses  Consolidation  Act,  1845. 
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Lands  Clauses  Consolidation  Act,   1845.*      And  I  request  the  said  Bequesting 
"  company"  [or  "promoters"]  to  concur  with  me  in  the  appointment  appoint  an 
of  a  single  arbitrator,  and  failing  such  concurrence,  to  nominate  and  arbitrator, 
appoint  an  arbitrator  on  their  part,  to  whom,  together  with  an  arbi- 
trator to  be  appointed  and  nominated  by  me,  the  dispute  respecting 
the  amount  of  such  compensation  shall  be  referred.     [Instead  of  the 
concluding  words  of  this  form,  after  the  *  there  often  follows  an  appoint- 
ment of  an  arbitrator  by  the  landowner.     It  may  be  in  these  words : 
"  And  I  do  hereby  appoint  A.  B.  of  (  ),  to  be  the  arbitrator  on  Appointment 

my  part  to  settle  and  determine  the  amount  of  the  purchase-money  ° 
and  compensation  to  be  paid  to  me  by  the  said  'company'  (or  'pro- 
moters') in  respect  of  my  said  interest  in  the  aforesaid  lands  and 
tenements  so  intended  to  be  taken,  and  I  request  the  said  '  company' 
(or  '  promoters')  to  nominate  and  appoint  an  arbitrator  on  their 
part"]  (A). 

The  [  ]  day  of  [  ],  A.D.  [  ]. 

A.  B. 

To  "  the  [  ]  Eailway  Company"  [or 

the  promoters  of,  &c.,  as  the  case  may  be], 

Schedule  [here  specifically  describe  the  lands']. 


XXV. 

(i}  Whereas  I,  A.  B.,  am  "the  owner  in  fee  of  a  certain  messuage  Demand  of 
and  premises,  called  [  ],  with  the  appurtenances"  [or  "  possessed  ^pecting1 

of  a  certain  farm  and  premises,  with  the  appurtenances,  called  (          ),   compensation 
for  the  residue  yet  unexpired  of  a  term  of  fourteen  years,  from  Michael-  jn^eTby03 
mas,    1881"],   [or  otherwise   describe  the  particular  premises  and  the  making  a 
interest  of  the  party],  situate  at  [  ],  in  the  parish  of  [  ],  railway»  &c- 

in  the  county  of  [  ].     And  whereas  my  said  lands  and  premises 

have  been  injuriously  affected  by  the  execution  of  the  works  of  the 
[here  state  the  name  of  the  raihvay  or  other  public  undertaking]  in  the 
manner  following,  that  is  to  say  [here  state  shortly  the  nature  of  the 
injury'].  And  whereas  I  am  entitled  to  compensation  in  respect  of  such 
injury.  And  whereas  you  [the  railway  company  or  the  promoters]  have 
not  made  me  satisfaction  for  the  same : — I  hereby  give  you  notice, 
that  I  claim  the  sum  of  £  [a  sum  exceeding  fifty  pounds],  as  compensa- 
tion for  the  aforesaid  injury;  and  that  unless,  within  twenty-one  days 
after  the  receipt  of  this  notice,  you  pay  the  said  amount,  or  enter 
into  a  written  agreement  to  pay  the  same,  I  desire  to  have  the  amount 
of  such  compensation  settled  by  arbitration,*  and  request  you  to  concur 
with  me  in  the  appointment  of  a  single  arbitrator,  or  to  appoint  an 

(A)  Before  appointing  an  arbitrator  Yates  v.  Mayor  of  Blackburn,  29  L.  J. 

and  calling  on  the  promoters  also  to  Ex.  447,  S.  C.  6  H.  &  N.  61. 
appoint  one,  an  attempt  should  be          (»)  See  8  &  9  Viet.  c.  18,  B.  68. 
made  to  agree  on  a  single  arbitrator : 
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arbitrator  on  your  part,  to  whom,  together  with  an  arbitrator  to  be 
appointed  by  me,  the  question  as  to  compensation  shall  be  referred. 
[If  the  party  appoint  an  arbitrator  at  once,  he  may,  instead  of  the  con- 
cluding words  after  the  *,  insert  the  appointment  as  in  the  last  form. ~] 
The  [  ]  day  of  [  ],  A.D.  [  ]. 

A.  B. 

To  [the  [  ]  railway  company  or  other  promoters]. 


Appointment 
of  arbitrator 
under  the 
Lands  Clauses 
Consolidation 
Act. 

Eecital : 
notice  lands 
required. 


Compensation 

offered, 

refused. 


Demand  of 
arbitration. 


Appointment 
of  arbitrator. 

Subject- 
matter  of 
reference. 


XXVI. 

Whereas,  under  the  provisions  of  the  North  Staffordshire  Eailway 
(Pottery  line)  Act,  1846,  and  the  North  Staffordshire  Eailway  (Churnet 
Yalley  line)  Act,  1876,  and  of  certain  other  acts  incorporated  there- 
with, the  North  Staffordshire  Eailway  Company  are  entitled  to  take, 
and  have  given  due  notice  in  writing  to  Messrs.  J.  H.,  S.  B.,  and  J.  G., 
of  [  ],  in  the  county  of  Stafford,  coalmasters,  that  they  require 

for  the  purpose  of  the  railway  part  of  a  certain  wharf,  land  and  tene- 
ments, situate  in  the  parish  of  Stoke-upon-Trent,  in  the  said  county ; 
in  which  the  said  Messrs.  J.  H.,  S.  B.,  and  J.  G.  are  interested  [state 
the  interest]  :  which  said  land  and  tenements  are  specifically  described 
in  the  said  notice,  and  also  in  the  "underwritten"  [or  "annexed"] 
schedule ;  and  whereas  the  said  company  have  offered  to  the  said 
Messrs.  J.  H.,  S.  B.,  and  J.  G.,  the  sum  of  £  [  ],  as  compensa- 

tion in  respect  of  the  said  land  and  tenements ;  and  whereas  the  said 
Messrs.  J.  H.,  S.  B.,  and  J.  G.  are  not' satisfied  therewith,  and  have 
required  that  the  amount  of  such  compensation  should  be  determined 
by  arbitration  (&) ;  now  these  presents  witness,  that  "the  said  North 
Staffordshire  Eailway  Company  "  [or  "  the  said  Messrs.  J.  H.,  S.  B., 
and  J.  G."],  pursuant  to  the  provisions  of  the  said  recited  acts,  and  of 
the  Lands  Clauses  Consolidation  Act,  1845,  and  of  the  other  acts  in- 
corporated with  the  said  recited  acts,  do  hereby  appoint  "  G.  M'D.  of 
],  in  the  said  county,  mining  agent "  [or  "  J.  H.  B.,  of  (  ), 

in  the  said  county,  surveyor  "],  to  be  an  arbitrator  to  settle  and  deter- 
mine the  amount  of  purchase-money  and  compensation  to  be  paid  by 
the  said  North  Staffordshire  Eailway  Company  to  the  said  Messrs.  J.  H. , 
S.  B.,  and  J.  G.,  in  respect  of  their  interest  in  the  said  land  and  tene- 
ments so  intended  to  be  taken  as  aforesaid,  and  for  the  damage  that 
may  be  sustained  by  them  by  reason  of  the  execution  of  the  works  of 
the  said  railway ;  regard  being  had  by  the  said  arbitrator  not  only  to 
the  value  of  the  land  and  tenements  so  intended  to  be  taken,  but  also 
to  the  damage,  if  any,  to  be  sustained  by  the  said  Messrs.  J.  H.,  S.  B., 
and  J.  G.,  by  reason  of  the  severing  of  the  land  and  tenements  so 
intended  to  be  taken  from  the  other  lands  and  tenements  of  the  said 


(k)  See  P.  1,  ch.  3,  s.  7,  d.  5,  p.  98,  as  to  submissions  under  the  Lands 
Clauses  Consolidation  Act,  1845. 
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Messrs.  J.  H.,  S.  B.,  and  J.  G-.,  or  otherwise  injuriously  affecting  such 
other  lands  and  tenements  by  the  exercise  of  the  powers  of  any  of  the 
said  acts. 

Dated  this  [  ]  day  of  [  ],  A.D.  [  ]. 

"W.  T.  0.  ]  Directors  of  the  North  Staffordshire 

J.  E.     )          Railway  Company. 
[Or,  O.  P.,  Secretary  of  the  North  Staffordshire 

Railway  Company.] 

[Or,  when  the  appointment  is  by  the  landowners,"]  J.  H. 

S.  B. 
J.  G. 

Schedule  to  the  above.  Schedule. 

{Here  specifically  describe  the  premises  to  be  taken.'] 


XXVII. 

In  pursuance  of  the  provisions  of  the  East  and  West  India  Docks  Appointment 
and  Birmingham  Junction  Railway  Act,    1846,  and  of  the  Lands  {Jy" 
Clauses  Consolidation  Act,  1845,  incorporated  therewith,  the  East  and  company 
West  India  Docks  and  Birmingham  Junction  Railway  Company  do,  by  Land's  Clauses 
this  writing  under  the  hand  of  their  secretary,  nominate  and  appoint  Consolidation 
E.  F.,  of  [  ],  land  surveyor,  to  be  the  arbitrator  on  their  behalf  •^•ct* 

in  a  question  of  disputed  compensation,  to  be  made  by  the  said  com- 
pany to  J.  L.,  of  [  ],  in  the  county  of  Middlesex,  for  his  interest 
[here  state  the  interest  thus,  "  as  tenant  in  fee  simple  in  possession;"  or 
' '  as  tenant  under  a  lease  for  seven  years  to  expire  at  Michaelmas, 
1890 ; "  or  as  the  case  may  be],  in  the  lands  and  hereditaments  specified 
in  the  schedule  hereunder  written  (which  are  required  to  be  purchased 
by  the  said  company),  and  for  the  damage  to  bo  sustained  by  the  said 
J.  L.  in  the  execution  of  the  works  of  the  said  railway. 

Dated  the  [  ]  day  of  [  ],  one  thousand  eight  hundred 

and  [  ]. 

H.  C., 
Secretary  to  the  said  company. 

Schedule  above  referred  to. 

A  piece  or  parcel  of  land  as  now  staked  and  set  out  for  the  purposes 
of  the  before-mentioned  railway ;  together  with  all  houses,  buildings, 
timber  and  other  trees,  hedges,  fences,  ways,  rights,  members,  and 
appurtenances  thereto  belonging,  situate  and  being  in  the  parish  of 
St.  John,  South  Hackney,  in  the  county  of  Middlesex ;  and  containing 
by  admeasurement  one  acre,  two  roods,  and  nineteen  perches,  or  there- 
abouts, be  the  same  a  little  more  or  loss ;  being  part  of  several  closes 
or  parcels  of  land  and  hereditaments  comprised  in  the  plan  of  the  said 
railway,  deposited  with  the  clerk  of  the  peace  for  the  county  of  Middle- 
sex, and  referred  to  by  the  before-mentioned  act  of  parliament,  and 
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described  in  the  book  of  reference  deposited  "with  the  said  plan,  and 
also  referred  to  by  the  said  act  as  under. 

Parish  of  St.  John,  South  Hackney,  in  the  county  of  Middlesex. 


No.  on  Plan. 

Description  of 
Property. 

Owner  or  Reputed 
Owner. 

Lessee. 

Oocupier. 

35 

Pasture. 

The  Rev.  T.  M. 
and  J.  L. 



J.  L. 

Appointment 
of  single 
arbitrator  to 
act  for  both 
parties,  the 
prompters 
refusing  to 
appoint  an 
arbitrator. 

Recital:  notice 
lands  required. 

Dispute  as  to 
amount  of 
compensation. 


Notice 
demanding 
arbitration 
and  appoint- 
ment of 
arbitrator. 


xxyni. 

Whereas  the  "  [  ]  Railway  Company  "  [or  other  promoters,  as 

the  case  may  be],  lately  gave  me  notice  in  -writing  that  they  required  to 
take,  for  the  purposes  of  their  "railway  "  [or  other  undertaking,  follow- 
ing the  terms  of  notice'],  certain  lands  and  tenements  specified  in  the 
said  notice,  and  in  the  underwritten  schedule. 

And  whereas  a  dispute  arose  between  me  and  the  said  "  [  ] 

Eailway  Company"  [or  "promoters"]  respecting  the  amount  of 
purchase-money  and  compensation  to  be  paid  to  me  by  them,  for  my 
interest  [state  the  interest  as  in  the  previous  form]  in  the  said  lands  and 
tenements,  and  for  the  damage  that  might  be  sustained  by  me  by 
reason  of  the  execution  of  the  works  of  the  said  "railway"  [or  other 
undertaking'] ;  regard  being  to  be  had,  not  only  to  the  lands  and  tene- 
ments so  intended  to  be  taken,  but  also  to  the  damage,  if  any,  to  be 
sustained  by  me,  by  reason  of  the  severing  of  the  lands  and  tenements 
so  intended  to  be  taken  from  my  other  lands  and  tenements,  or  other- 
wise injuriously  affecting  such  other  lands  and  tenements  by  the 
exercise  of  the  powers  given  them  by  the  Lands  Clauses  Consolidation 
Act,  1845,  or  by  their  special  act,  or  by  any  act  incorporated  there- 
with. 

And  whereas,  before  they  issued  their  warrant  to  the  sheriff  to 
summon  a  jury  in  respect  of  such  lands  and  tenements,  I  served  them 
with  a  notice  in  writing,  signifying  my  desire  to  have  the  amount  of 
such  compensation  settled  by  arbitration,  and  stated  in  such  notice  the 
interest  in  respect  of  which  I  claimed  compensation,  and  the  amount 
of  compensation  which  I  claimed,  and  requested  them  by  such  notice 
to  appoint  an  arbitrator  to  determine  such  dispute,  and  stated  in  such 
notice  the  matter  required  to  be  referred  to  arbitration.  And  whereas 
I  appointed  J.  H.  B.,  of  [  ],  to  be  an  arbitrator  to  determine 

such  dispute,  and  notified  such  appointment  to  the  said  "company" 
[or  "promoters"].  And  whereas  the  space  of  fourteen  days  has 
elapsed  since  the  said  dispute  arose,  and  since  the  service  of  the  afore- 
said request  in  writing,  and  since  the  appointment  by  me  of  such 
arbitrator,  and  the  notification  thereof  to  the  "company"  [or  "pro- 
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moters"];  and  the  said  "company"  [or  "promoters"]  have  failed  to  Failure  of 
appoint  an  arbitrator :  I  now  hereby,  in  pursuance  of  the  provisions  of  ^0  appoint, 
the  Lands  Clauses  Consolidation  Act,  1845,  and  of  the  acts  above 

referred  to,  appoint  the  said  J.  H.  B.  to  act  on  behalf  both  of  me  Appointment 
.     ,         .  ..........  of  arbitrator 

and  of  the  said  company,  in  hearing  and  determining  the  said  dispute,  to  act  for 

Dated  the  [  ]  day  of  [  ],  A.D.  [  ].  both  parties. 

A.  B.  (I). 
Schedule. 
\H?.re  specify  the  lands,  as  in  the  original  appointment  of  the  arbitrator. ~\ 


XXIX. 

(m)  Whereas  the  [the  [  ]  railway  company  or  other  promoters  Appointment 

of  the  undertaking']  "in  consequence  of  my  absence  from  the  kingdom"  ty^mrtjnilis^ 
[or  "in  consequence  of  my  not  having  been  found  by  them"],  pro-  satisfied  with 
cured  a  valuation  to  be  made  under  the  Lands  Clauses  Consolidation  valuation8 
Act,  1845,  of  the  compensation  to  be  paid  in  respect  of  my  estimated 
interest  in  the  lands  and  premises  described   in  the  underwritten 
schedule ;  and  have  deposited  the  amount  of  such  valuation,  being  the 
sum  of  £  [       ],  in  the  Bank  of  England,  pursuant  to  the  provisions  of 
the  above  statute :  and  whereas  I  am  dissatisfied  with  such  valuation, 
and  have  given  the  said  [railway  company  or  promoters]  due  notice  in 
writing,  requiring  that  the  question  of  such  compensation  shall  be 
submitted  to  arbitration,  and  calling  upon  them  to  appoint  an  arbi- 
trator:— I  hereby  appoint  O.  P.,  of  [  ],  an  arbitrator,  to  deter- 
mine whether  the  said  sum  so  deposited  as  aforesaid  by  the  said  [the 
railway  company  or  other  promoters],  was  a  sufficient  sum;  or  whether 
any,  and  what  further  sum,  ought  to  be  paid  or  deposited  by  them. 
The[               ]dayof[               ],  A.D.  [  ]. 

A.  B. 


XXX. 

Wo,  the  within-named  U.  V.  and  X.  Y.,  do  hereby  nominate  and  Appointment 
appoint  Q.  E.,  of  [  ],  to  be  the  umpire,  pursuant  to  the  within-  ^tiraion** 

contained  provisions.     [/<  is  better  to  add  "provided  ho  will  accept  such  indorsed  on 
office."]     As  witness  our  hands  this  [  ]  day  of  [  ],  A.D.  submission. 

[  ](n). 

Witness,  U.  V. 

0.  P.  X.  Y. 


(/)  Sco  Bradley  v.  London  and  North          (in)  See  8  &  9  Viet.  c.  18,  as.  58, 
Western  Railway  Company,  5  Ex.  769;       59,  64,  65. 

ante,  P.  I.  ch.  3,  e.  7,  d.  6,  p.  100.  («)  See  P.  II.  ch.  4,  s.  4,  p.  223, 

as  to  appointing  an  umpire. 
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Appointment 
of  an  umpire 
by  arbitrators. 


XXXI. 

Pursuant  to  the  powers  given  to  us  ' '  by  an  agreement  of  reference, 
made  on  the  [  ]  day  of  [  ],  A.D.  [  ],"  (or  "by 

the  agreement  of  reference  contained  in  the  condition  of  two  mutual 
bonds,  made  and  executed  on  the  [  ]  day  of  [  ],  A.D. 

[  ],  by  A.  B.,  of  [  ],  and  0.  D.,  of  [  ],  respec- 

tively, each  to  the  other;  "  or  "by  an  order  of  Nisi  Prius,  made  on  the 
[  ]  day  of  [  ],  A.D.  [  ],  in  a  cause  in  which  A.  B. 

was  plaintiff,  and  C.  D.  defendant "),  we,  the  thereby  appointed  arbi- 
trators, do  by  these  presents  nominate  and  appoint  Q.  B.,  of  [  ], 
to  be  the  umpire,  according  to  the  provisions  of  the  above-mentioned 
"agreement  of  reference"  [or  "bonds  of  submission,"  or  "order  of 
Nisi  Prius  "],  provided  he  be  willing  to  accept  such  office.  As  witness 
our  hands  this  [  ]  day  of  [  ],  A.D.  [  ]. 

Witness,  TJ.  V. 

O.  P.  X.  Y. 


Judge's  order 
appointing 
umpire 
under  the 
Arbitration 
Act,  1889. 


XXXH. 

In  the  High  Court  of  Justice. 
Queen's  Bench  Division. 

Judge  in  Chambers. 

In  the  matter  of  an  arbitration  ^  Upon  hearing  counsel 
between  J.  L.,  appellant,  and 
The  Churchwardens  and  Over- 
seers of  the  Poor  of  the  parish 
of  S.,  in  the  county  of  L.,  and 
J.  T.,  coal  proprietor,  and  E. 
F.,  coal  proprietor,  and  L.  D., 
flour  dealer,  respondents. 


for    the 

appellant  and  for  the  respondents 
[except  J.  T.  and  E.  F.] ;  and  upon 
reading  the  affidavits  of  the  appel- 
lant and  the  affidavits  of  A.  B.,  of 
C.  D.,  and  of  E.  F. ;  I  do  order 


-1  that  T.   T.  Esq.,  barrister-at-law, 
be  appointed  the  umpire  herein,  pursuant  to  the  Arbitration  Act,  1889. 
Dated  the  [  ]  day  of  [  ],  A.D.  [  ]. 

J.  T.  C. 


Appointment 
of  umpire  by 
the  arbitrators 
under  the 
Lands  Clauses 
Consolidation 
Act. 


XXXIII. 

"We, — the  undersigned  G.  M'D.,  of  [  ],  in  the  county  of 

Stafford,  mining  agent,  appointed  an  arbitrator  by  and  on  behalf 
of  the  North  Staffordshire  Railway  Company ;  and  the  undersigned 
J.  H.  B.,  of  [  ],  in  the  said  county,  surveyor,  appointed  an 

arbitrator  by  and  on  behalf  of  Messrs.  J.  H.,  S.  B.,  and  J.  Gr.,  pur- 
suant to  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845, 
and  the  North  Staffordshire  Kail  way  (Pottery  line)  Act,  1846,  and  the 
North  Staffordshire  Eailway  (Churnet  Valley  line)  Act,  1846,  and  of 
the  other  acts  incorporated  with  the  two  last  recited  acts ;  to  settle  and 
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determine  the  amount  of  purchase-money  and  compensation  to  be  paid 
by  the  North  Staffordshire  Bail  way  Company  to  the  said  Messrs.  J.  H., 
8.  B.,  and  J.  Gr.  in  respect  of  their  interest  [here  state  the  interest  as  in 
Form  XXIV.']  in  the  lands  and  hereditaments  specifically  described  in 
the  underwritten  schedule,  intended  to  be  taken  by  the  said  company  for 
the  purposes  of  theii  railway,  and  in  respect  of  the  damage  to  be 
sustained  by  them  by  reason  of  the  execution  of  the  works  of  their 
railway :  regard  being  to  be  had  by  us,  not  only  to  the  value  of  the 
said  lands  and  hereditaments  so  intended  to  be  taken,  but  also  to  the 
damage,  if  any,  to  be  sustained  by  the  said  Messrs.  J.  H.,  S.  B.,  and 
J.  G.,  by  reason  of  the  severing  of  the  lands  and  hereditaments  so 
intended  to  be  taken  from  the  other  lands  and  hereditaments  of  the 
said  Messrs.  J.  H.,  S.  B.,  and  J.  Gr. ;  or  otherwise  injuriously  affecting 
such  other  lands  and  hereditaments  by  the  exercise  of  the  powers  of 
any  of  the  acts  above  referred  to : — do  hereby,  before  entering  upon  the 
matters  referred  to  us,  nominate  and  appoint  A.  L.  B.,  of  [  ] 

in  the  county  of  Lancaster,  mine  agent,  to  be  the  umpire  in  the  matter 
of  the  said  arbitration,  pursuant  to  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845.  As  witness  our  hands  this  [  ]  day  of 

c        ]'A-D'C        ]' 

J.  H.  B. 

Schedule.     [Here  specify  the  lands."] 


XXXIV. 

Whereas  the  arbitrators  appointed  by  the  [state  the  name  and  title  of  Appointment 
the  railway  company,  or  promoters  of  the  public  undertaking]  and  A.  B.,  ?*  uppire  by 
respectively,  pursuant  to  the  Lands  Clauses  Consolidation  Act,  1845,  Board  of 
and  the  [here  state  the  special  act]  ;  to  settle  and  determine  the  amount  Jf8^6  u"^er 
of  purchase-money  and  compensation  to  be  paid  by  the  said  [railway  Clauses  Con- 
company  or  the  promoters']  to  the  said  A.  B.,  in  respect  of  his  interest  solidation  Act. 
[the  interest  should  be  stated  as  in  Form  XXIV.,  or  may  be  specified  in 
the  schedule"]  in  the  lands  and  promises  specifically  described  in  the 
under-written  schedule,  intended  to  bo  taken  by  the  said  [railway 
company  or  the  promoters]  for  the  purposes  of  their  [the  undn-tnkimj'], 
and  in  respect  of  the  damages  to  bo  sustained  by  him  by  reason  of  the 
execution  of  the  works  of  the  said  [railway  or  v/ndertaJeing] ;  regard 
being  to  bo  had  by  them,  not  only  to  the  lands  and  promises  so  intended 
to  be  taken,  but  also  to  the  damage  (if  any)  to  be  sustained  by  the  said 
A.  B.,  by  reason  of  the  severing  of  the  lands  and  promises  so  intended 
to  be  taken  from  the  other  lands  and  premises  of  the  said  A.  B.,  or 
otherwise  injuriously  affecting  such  other  lands  and  premises  by  the 
exercise  of  any  of  the  powers  of  the  said  acts;  "have  refused"  [or 
"  have  for  seven  days  after  request  from  the  said  (the  promoters  or  the 
landowner,  as  the  case  may  be]  neglected  "  ]  to  appoint  an  umpire,  and 
whereas  application  has  been  made  by  the  said  [the  promoters  or  the 


748 


APPENDIX  OF  FORMS. 


landowner,  as  the  case  may  be~\*  unto  us,  O.  P.  and  Q.  E.,  two  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  county  of  [county  in  which 
the  lands  are  situated],  assembled  and  acting  together,  and  not  being 
interested  in  the  matter,  to  appoint  an  umpire : — we,  the  said  O.  P. 
and  Q.  E.,  being  such  justices  as  aforesaid,  and  so  assembled  and 
acting  together,  and  not  being  interested  in  the  matter,  do  hereby 
appoint  [in  the  case  of  a  railway  company,  where  the  appointment  is  to  be 
by  the  Board  of  Trade  (o),  substitute  for  the  sentence  after  the  asterisk,  "to 
the  Board  of  Trade  to  appoint  an  umpire,  the  said  Board  do  hereby 
appoint"]  S.  T.,  of  [  ],  to  be  the  umpire  to  determine  the 

matter  of  the  said  arbitration,  pursuant  to  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845. 
The[  ]dayof[  ],  A.D.  [  ]. 

O.  P.  |  Justices  of  the  Peace,  acting  in  and 
Q.  E.  J      for  the  county  of  [  ]. 

[Or  signature  of  secretary  or  other  appointed  officer  of  the 
Board  of  Trade.~\ 

Schedule.     [Here  specifically  describe  the  lands,  &c.~\ 


Appointment 
by  the  two 
arbitrators 
of  a  third 
arbitrator. 


XXXV. 

[Commence  as  in  Forms  XXXI.  or.  XXXIII.'] — do  by  this  memo- 
randum in  writing  under  our  hands,  made  before  we  have  entered 
upon  the  consideration  of  the  matters  referred,  nominate  and  appoint 
Q.  E.,  of  [  ],  to  be  the  third,  arbitrator  to  act  with  us  in  the 

consideration  and  determination  of  the  same,  according  to  the  pro- 
visions of  the  " above-mentioned"  [or  "within-contained"]  "agree- 
ment of  reference,"  [or  "bonds  of  submission,"  or  "order  of  Nisi 
Prius  "]  (p). 

As  witness  our  hands  the  [  ]  day  of  [  ],  A.  D.  [  ]. 

Witness,  U.  V. 

O.  P.  X.  Y. 


Notice  to  the 
company  of 
appointment 
of  arbitrator 
by  the 
claimants. 


XXXVI. 

To  the  D  Waterworks  Company,  and  all  others  whom  it  may 

concern. 

We,  the  undersigned  C.  P.,  E.  P.,  and  J.  G.  P.,  of  [  ],  in  the 

county  of  [  ],  paper  makers  and  stainers,  send  greeting. 

Whereas  we  the  said  C.  P.,  E.  P.,  and  J.  Gr.  P.  are,  and  from  the  time 
of  the  execution  of  the  works  by  you  the  said  company  hereinafter 


(o)  P.  II.  ch.  4,  s.  4,  d.  1,  p.  225. 


(p)  See  P.  II.  ch.  4,  s.  3,  p.  214, 
as  to  joint  arbitrators. 
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mentioned  continually  have  been  the  occupiers,  under  a  lease  for  [  ] 
years  yet  unexpired  [or,  as  the  case  may  le,  "  the  owners  in  fee  "]  of 
certain  lands,  tenements,  hereditaments,  and  premises,  that  is  to  say, 
of  a  certain  paper-mill  and  premises  called  the  H  Paper  Works,  in 
the  township  of  [  ]  in  the  parish  of  [  ],  in  the  county  of 

[  ],  and  we  have  been  during  all  the  time  aforesaid,  and  still 

are,  carrying  on  the  business  of  paper  makers  in  co-partnership  in  the 
said  mill  and  premises  [omit  this  last  paragraph  if  the  claim  is  by 
owners  not  in  occupation],  and  have  been  during  all  the  time  aforesaid, 
and  are  as  such  occupiers  [or  "  owners  "J  of  the  said  paper-mill  and 
premises  entitled  [if  the  claim  is  by  owners,  insert  ' '  for  ourselves  and 
the  occupiers  of  the  said  mill  and  premises  "]  to  the  full  enjoyment  of 
the  water  of  a  certain  stream  called  Wendale  Brook,  which  used  to  flow 
and  still  of  right  ought  to  flow  through  and  pass  the  said  paper-mill 
and  premises,  and  the  water  of  which  said  stream  we  ["  and  the 
occupiers  aforesaid  "]  were  and  are  entitled  to  use,  and  did  use,  and  do 
use  for  the  purposes  of  the  said  water-mill.  And  whereas  by  reason  of 
you  the  said  company  having  under  the  authority  of  the  said  D 
"Waterworks  Act,  made  and  constructed  and  from  thence  continually 
maintained  certain  reservoirs  and  works,  and  having  by  reason  thereof 
from  the  time  of  such  construction  permanently  diverted  and  abstracted 
part  of  the  water  of  the  said  stream,  and  obstructed  and  interfered  with 
the  enjoyment  by  us  [and  the  occupiers  aforesaid]  of  the  water  of  the 
said  stream,  and  injured  and  deteriorated  such  water,  the  said  paper- 
mill  and  premises  and  the  beneficial  occupation  thereof  by  us  for  the 
purposes  aforesaid  have  been  and  are  thereby  injuriously  affected,  and 
the  value  of  the  said  paper-mill  and  premises  has  been  and  is  greatly 
diminished.  And  whereas  we  did  on  the  [  ]  day  of  [  ],  in 

pursuance  of  the  powers  and  provisions  of  the  said  first-mentioned  act, 
give  you  the  said  company  notice  in  writing  that  we  as  such  occupiers 
[or  "as  such  owners"]  as  aforesaid,  demanded  as  and  for  compensation 
for  such  injury  the  sum  of  £5000,  and  wo  in  such  notice  desired  that 
in  the  event  of  you  the  said  company  being  unwilling  to  pay  the  said 
sum,  and  of  you  the  said  company  neglecting  or  declining  to  enter  into 
a  written  agreement  for  that  purpose  within  twenty-one  days  after  the 
receipt  of  the  said  notice  by  you  the  said  company,  to  have  tho  amount 
of  such  compensation  settled  by  arbitration  according  to  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845.  And  whereas  you  the  said 
company  have  not  paid  the  said  amount  of  compensation  so  claimed  by 
us  as  aforesaid,  and  have  neglected  to  enter  into  any  written  agreement 
to  pay  the  said  amount  of  compensation,  although  more  than  twenty-ono 
days  have  elapsed  since  tho  receipt  of  the  said  notice  by  you  the  said 
company,  and  have  not  agreed  with  us  in  tho  appointment  of  a  single 
arbitrator  to  settle  the  same :  Now,  therefore,  know  yo  that  we  the  said 
C.  P.,  E.  P.,  and  J.  G.  P.,  for  the  purpose  of  causing  all  questions  and 
disputes  between  us  and  you  tho  said  company  respecting  the  said  com- 
pensation so  claimed  by  us  as  aforesaid  to  bo  settled  by  arbitration  in 
pursuance  of  tho  said  D  Waterworks  Act,  and  the  provisions  of 
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the  Lands  Clauses  Consolidation  Act,  1845,  and  of  the  several  other 
acts  incorporated  "with  the  D  Waterworks  Act,  do  hereby  on  our 

part  and  behalf  nominate  and  appoint  A.  B.,  of  [  ],  in  the  county 

of  [  ],  consulting  engineer,  to  be  an  arbitrator  to  settle  and 

determine  all  the  questions  and  disputes  between  you  the  said  company 
and  us  respecting  the  said  compensation  so  claimed  by  us  as  aforesaid, 
and  to  settle  and  determine  the  amount  of  such  compensation  to  be  paid 
by  you  the  said  company  to  us  for  damage  which  we  have  sustained 
and  also  for  the  damage  which  we  may  sustain  for  or  by  reason  of  such 
injuries  as  aforesaid  or  otherwise  by  reason  of  the  said  works  having 
been  executed  by  you  as  aforesaid,  and  to  be  an  arbitrator  by  us  on  our 
part  hereby  nominated  and  appointed  to  act  in  the  business  of  the  said 
arbitration  in  all  respects  according  to  and  in  pursuance  of  the  provisions 
of  the  said  acts,  in,  about,  and  for  the  settlement  and  determination  of 
all  questions,  disputes,  and  matters  respecting  the  premises  aforesaid ; 
and  we  hereby  request  you  the  said  company  to  nominate  and  appoint 
an  arbitrator  on  your  behalf  to  act  in  respect  of  the  compensation, 
damage,  matters,  and  premises  aforesaid. 

Dated  the  [  ]  day  of  [  ],  A.  D.  [  ]. 

C.  P. 
E.  P. 
J.  G.  P. 


Order  of  refer- 
ence from  a 
Court  of 
Quarter 
Sessions, 
pursuant  to 
stat.  12  &  13 
Yict.  c.  45. 


xxxvn. 

At  the  General  Quarter  Sessions  of  the  peace  held  by  adjournment 
at  Preston,  in  and  for  the  county  palatine  of  Lancaster,  on  the  [ 
day  of  [  ],  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  [  ],  upon  the  appeal  of  J.  L.  against  the  rate  or  assessment 

made  for  the  relief  of  the  poor  of  the  parish  of  S.  in  the  said  county  at 
[  ]  in  the  pound,  on  the  [  ]  day  of  [  ]  last,  and 

allowed  on  the  [  ]  day  of  [  ]  last,  in  which  appeal  the 

churchwardens  and  overseers  of  the  poor  of  the  said  parish  were 
respondents,  being  brought  before  the  court,  it  is  ordered  by  the  court, 
with  the  consent  of  the  parties,  that  the  matters  of  such  appeal  be 
referred  to  arbitration  of  J.  F.,  of  [  ],  gentleman,  appointed  on 

behalf  of  the  respondents,  and  to  F.  D.,  of  [  ],  land  agent, 

appointed  on  behalf  of  the  appellant,  in  the  manner  and  on  the  terms 
following,  that  is  to  say,  that  before  entering  upon  the  reference  the 
arbitrators  shall  appoint  an  umpire,  and  in  case  the  said  arbitrators 
cannot  agree  upon  an  award,  then  the  matters  shall  be  referred  to  the 
umpirage  of  such  umpire,  and  that  the  costs  of  the  appeal  be  in  the 
discretion  of  the  Court  of  Quarter  Sessions,  and  the  costs  of  the 
reference  and  award  be  in  the  discretion  of  the  said  arbitrators  or 
umpire.  And  it  is  further  ordered,  by  the  like  consent,  that  the 
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parties  if  examined,  and  the  witnesses,  shall  be  examined  upon  oath ; 
and  that  the  said  parties  shall  produce  before  the  said  arbitrators  all 
books,  deeds,  papers,  and  writings,  relating  to  the  matters  in  difference 
between  them,  as  the  arbitrators  shall  require  (q}. 

X.  Y. 
Clerk  of  the  Peace. 

On  the  motion  of  Mr.  H. 

Bv  the  Court. 


See  P.  I.  ch.  3,  s.  7,  d.  4,  p.  97. 
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PEOCEEDINGS  DUEING-  THE  EEFEEENCE. 


Appointment 
for  a  meeting 
in  (b)  the 
reference. 


XXXVIII. 

B.  plaintiff,     j      (a)  I  appoint  [Monday],  the  [fifth]  day  of  [Sep- 
v.  >  tember]  next,  for  proceeding  in  this  reference,  at  the 

D.  defendant.  ;  hour  of  [eleven']  o'clock  [in  the  forenoon],  at  [the  Guild- 
hall Coffee  House,  King  Street,  Cheapside]  (6). 

[Aug.  24,  189  .]  X.  Y. 

Arbitrator. 

To  Messrs.  E.  and  F.,  solicitors  for  A.  B., 
and  to  Mr.  Gr.  H.,  solicitor  for  0.  D.  (c). 


Appointment 
for  two 
meetings. 


XXXIX. 

B.  plaintiff,     ]      I  appoint  [Monday],  the  [fifth],  and  [ Wednesday], 
v.  >  the  [seventh]  days  of  [September]  next,  for  proceeding 

D.  defendant.  )  in    this    reference,    at    [my   chambers,   No.    5,   Paper 
Buildings,  Temple'],  at  the  hour  of  [eleven  o'clock  in  the  forenoon,  on  the 
Monday],  and  of  [seven  o'clock  in  the  evening,  on  the  Wednesday], 
[Aug.  24,  189  .]  X.  Y. 

Arbitrator. 

To  Messrs.  E.  and  F.,  solicitors  for  A.  B., 
and  to  Mr.  Gf.  H.,  solicitor  for  C.  D. 


Peremptory 
appointment. 


B.  plaintiff, 


D.  defendant. 


XL. 

(d}  I  appoint  [Monday],  the  [fifth]  day  of  [Sep- 
tember] next,  peremptorily,  for  proceeding  in  this 
reference,  at  the  hour  of  [eleven  o'clock  in  the  forenoon], 


at  [the  Guildhall  Coffee  House,  King  Street,  Cheapside], 
[Aug.  24,  189  .] 

To  Messrs.  E.  and  F.,  solicitors  for  A.  B., 
and  to  Mr.  Gr.  H.,  solicitor  for  C.  D. 


X.  Y. 

Arbitrator. 


(«)  Instead  of  heading  the  appoint- 
ment tlms,  it  may  sometimes  be  con- 
venient to  entitle  it,  ' '  In  the  matter 
of  the  arbitration  between  A.  B.  and 
C.  D.,"  &c.,  especially  when  there 
are  more  parties  to  the  reference  than 
two. 


(b)  See  P.  II.  ch.   4,    s.   1,  d.   2, 
p.  172,  as  to  giving  appointments. 

(c)  If  a  party  do  not  appear  by 
solicitor,  but  conduct  his  case  person- 
ally, the  notice  should  be  addressed 
to  the  party  himself. 

(d)  See  P.  II.  ch.  4,  s.  1,  d.  10,  p. 
197,  as  to  proceeding  ex  parte. 


PROCEEDINGS  DURING  THE  REFERENCE.  753 


XLI. 

In  the  Supreme  Court  of  Judicature.  [  ],  18     .     No.     . 

Official  Keferee's  Court. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

Let  all  parties  concerned  attend  me  at  [state  the  place],  on  the  Appointment 
[  ]  day  of  [  ],  18     ,  at  [  ]  of  the  clock  in  £rfoar™S 

the  [  ]  noon,  to  proceed  with  the  inquiry  [or  "the  trial,"  or  referee (e). 

"the  accounts"]  directed  by  the  order  of  reference  bearing  date  the 
[  ]dayof[  ],  18     . 

A.  B. 
Official  Referee. 


XLLL 

In  the  High  Court  of  Justice.  [  ],  18    .    No.    . 

Chancery  Division. 

Between  A.  B.,  Plaintiff, 

and 

C.  D.,  Defendant. 

I  appoint  the  [  ]  day  of  [  ],  18     ,  at  [  ]  Appointment 

of  the  clock  in  the  [  ]  noon,  at  my  chambers,  No.  [  ],  Old  ^orJ^SS 

Square,  Lincoln's  Inn  [or  other  place,  according  to  the  fact],  to  proceed  referee  («). 
with  the  inquiry  [or  "the  trial,"  or  "  the  accounts"]  directed  by  the 
order  of  reference  dated  the  [  ]  day  of  [  ],  18     ,  and  I 

direct  all  parties  concerned  to  attend  me  accordingly. 
Dated  the  [  ]  day  of  [  ],  18     . 

X.  Y. 
Special  Eeferee. 


XLIII. 

J3  \      I  appoint  [Monday'],  the  [third]  day  of  [January"]  next,  for  pro-  Appointment 
v.  >  ceeding  in  this  reference,  at  the  hour  of  [eleven  o'clock  in  the  fore-  with  not  ir«  •• 
D.  /  noon~\,  at  [the  Guildhall  Coffee  House,  King  Street,  Cheapside'] :  and  proceed  ex 
I  give  notice  that  in  case  "  either  party  "  [if  one  party  only  be  delaying, 
«oy,  "  you,  A.  B."]  fail  to  attend  without  having  previously  shown  to 
me  good  and  sufficient  cause  "  for  his  absenting  himself  "  [or  "  for  your 

(e)  Either  of  these  notices  must  bo  be  served  on  the  otherparties  thereto, 
obtained  by  the  party  having  the  Deacon's  Chancery  Forms,  3rd  ed. 
conduct  of  tbe  reference,  and  must  p.  1020. 

R.  :',  « 
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absenting  yourself"],  I  shall,  at  the  request  of  "the  other  party"  [or 
"  0.  D."]  if  present,  go  on  with  the  reference  ex  parte. 
The[  ]dayof[  ],  A.D.  [  ]. 

X.  Y. 

To  Messrs.  A.  B.  and  C.  D. 
[or  to  Mr.  A.  B.] 


XLIY. 

Form  of  oath         The  evidence  which  you  shall  give  before  me,  the  arbitrator,  touching 

to  be  admims-   t^e  matters  in  difference  in  this  reference,  shall  be  the  truth,  the  whole 

tered  by  the 

arbitrator.         truth,  and  nothing  but  the  truth ;  so  help  you  God. 


Another  form 
of  oath. 


XLV. 

You  shall  true  answers  make  to  all  such  questions  as  shall  be  asked 
of  you  touching  the  matters  in  difference  in  this  reference ;  so  help  you 
God. 


Form  of  affir- 
mation. 


XLVL 

I,  A.  B.,  being  [or  "  having  been  "]  one  of  the  people  called  Quakers 
[or  "one  of  the  united  brethren  called  Moravians,"  or  "being  a 
Separatist"],  do  solemnly,  sincerely,  and  truly  affirm  and  declare,* 
that  the  evidence  which  I  shall  give  before  you,  the  arbitrator,  touch- 
ing the  matters  in  difference  in  this  reference,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth. 


XLvn. 

Another  form        I  solemnly  promise  and  declare  that  the  evidence  given  by  me  on 
of  affirmation.   tMs  reference  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth. 


XLvm. 

Another  form        I  solemnly,  sincerely,  and  truly  affirm  and  declare  that  I  will  true 
a    amrmation.  answers  make  to  all  such  questions  as  shall  be  asked  of  me  touching 
the  matters  in  difference  in  this  reference. 
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XLIX. 

In  the  Matter  of  the  Arbitration  before  A.  B.,  C.  D.,  and  E.  F. 

Sir, 

In  pursuance  of  the  power  given  to  me  by  the  "  order  of  reference  "  Demand  by 
[or  other  submission,  as  the  case  may  be~\,  I  require  you  to  produce  before  pr0(juction  of 
me,  on  Monday,  the  third  day  of  January  next,  at  the  hour  of  eleven  documents, 
o'clock  in  the  forenoon,  at  my  chambers,  Farrar's  Buildings,  Inner 
Temple,   the  following  documents  relating  to   the  matters  in  this 
reference,  that  is  to  say  [here  enumerate  the  books,  deeds,  papers,  and 
writings  demanded,  specifying  and  describing  each  with   a,  reasonable 
degree  of  particularity  as  far  as  is  practicable.     It  may  often  also  be 
advisable  to  add,  "  and  also  all  other  books,  deeds,  papers,  and  writings, 
concerning  the  matters  in  difference  referred  to  my  decision"]  (/). 
Dec.  22,  1847.  X.  Y. 

To  Mr.  A.  B.  (g}.  Arbitrator. 


L. 

Gentlemen, 

In  order  that  in  forming  my  award  I  may  not  omit  duly  to  estimate  Bequest  by 
every  matter  which  is  deemed  of  importance,  I  request  you  respectively  a 
to  furnish  me  with  a  statement  in  writing  of  the  particular  matters  ment  of  the 
(other  than  those  included  in  the  cause  referred)  which  you  desire  m^.tters  in 
me  to  take  into  my  consideration  as  matters  in  difference  in  this 
reference  (A). 

The  [  ]  day  of  [  ],  A.D.  [  ]. 

Yours  truly, 

X.  Y. 

To  Mr.  A.  B.  [or  "  Mr.  G.  H.,  solicitor  to  Mr.  A.  B."], 
and  to  Mr.  C.  D.  [or  "  Mr.  I.  K.,  solicitor  to  Mr.  C.  D."]. 


LI. 

Sir, 

Wo  hereby  give  you  notice  that  wo  cannot  and  shall  not  bo  able  to  Notice  by 
agree  in  making  an  award,  but  have  finally  disagreed  about  the  same,  arblt.rato"  to 

disagreement. 

(/)  See  P.  II.  ch.  4,  s.  1,  d.  8,  p.  for  the  courts,  it  is  presumed,  would 

190,  as  to  the  arbitrator's  power  to  not  enforce  obedience  by  attachment, 

call  for  documents.  unless  there  were  a  personal  service, 

(g)  A  copy  of  this  notice  should  be  with  the  requisite  formalities, 

served  personally,  as  in  the  case  of  a  (h)  See  P.  II.  ch.  4,  s.  1,  d.  14,  p. 

demand  of  performance  of  an  award,  205,    as  to   requiring    statement   in 

whenever  there  is  any  doubt  of  the  writing  of  matters  in  difference, 
party's  willingness  to  comply  with  it; 
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and  that  you  are  at  liberty  to  proceed  as  umpire  to  consider  and  award 
upon  the  matters  referred  (i). 

The  [  ]  day  of  [  ],  A.  D.  [  ]. 


To  Q.  E.,  Esq.,  umpire. 


U  V  ) 
'     '  |  Arbitrators. 


Enlargement 
of  time  by 
arbitrator. 


LII. 

I  enlarge  the  time  for  making  my  award  respecting  the  matters  re- 
ferred to  me  by  the  (if  the  enlargement  of  time  is  to  be.  indorsed  on  the 
submission,  say,  "within  order  of  reference"  [or  other  submission],  if  it 
is  to  be  written  at  the  foot  of  the  submission,  say,  "  above  order  of  refer- 


ence" [or  other  submission^),  until  the  [ 

A.D.  [  ](fc). 

The  [  ]  day  of  [  ],  A.D.  [ 

Witness, 

0.  P. 


]  day  of [ 


X.  Y. 


Enlargement 


Lin. 

[Enlargement  indorsed  on  the  submission.^  —  We,  the  within-named 

A'  Bl  and  °-  D>>  do  hereby  ag"56  to  give  and  allow  to  the  withhi- 
named  arbitrator  a  further  time  for  making  his  award,  namely,  until 
the  [  ]  day  of  [  ],  A.D.  [  ];  and  we  further 

declare  and  agree  that  all  the  provisions  of  the  within-contained 
"agreement  of  reference"  [or  "bond  of  submission,"  or  "order  of 
Nisi  Prius,"]  shall  continue  of  full  force  and  effect;  except  that  the 
same  shall  be  construed  and  read  as  if  the  day  hereby  given  and 
allowed  had  been  given  and  allowed  for  the  making  of  the  award  by 
the  "within-contained  agreement  of  reference  "  [or  "  bond  of  submis- 
sion," or  "  order  of  Nisi  Prius  "]. 

In  witness  whereof  we  have  hereunto  set  "  our  hands  "  [if  the  sub- 
mission be  by  bond  or  deed,  say,  "  our  hands  and  seals,"]  this  [  ] 

day  of  [  ],A.D.  [  ](Z). 

Witness,  A.  B. 

O.  P.  C.  D. 


(i)  See  P.  II.  ch.  4,  s.  4,  d.  4,  p. 
234,  as  to  commencement  of  the  um- 
pire's authority. 

(A)  See  P.  II.  ch.  3,  s.  2,  p.  143,  as 


to  enlargement  by  the  arbitrator. 

(I)  See  P.  II.  ch.  3,  s.  2,  d.  2,  p. 
147,  as  to  enlargement  of  time  by  the 
parties. 
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LIY. 

In  the  High  Court  of  Justice.  [  ],  18     .     No. 

Queen's  Bench  Division. 

Master  in  Chambers. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

B.  \      Upon  reading  [  ],  and  upon  hearing  [  ],  and  by  Rule  for  en 

v.  [  consent  of  the  parties ;  it  is  ordered  that  the  time  limited  for  the 
D.  )  arbitrator  making  his  award  between  the  parties  be  enlarged 
until  the  [  ]  day  of  [  ]. 

By  the  Court. 


LV. 

In  the  High  Court  of  Justice. 

Chancery  Division.  [  ],  18     .     No.     . 

Master  of  the  Rolls. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

Upon  motion  this  day  made  unto  this  court  by  Mr.  E. ,  of  counsel  Order  of 
for  the  plaintiff,  it  was  alleged  that  by  an  order  dated  the  [  ]  SSiSor 

day  of  [  ],  it  was,  by  consent,  ordered  that  all  matters  in  differ-  enlargement 

ence  should  be  referred  to  the  arbitration,  award,  and  final  determina-     ^  consent- 
tion  of  X.  Y.,  Esq.,  barrister-at-law,  who  was  to  make  his  award  on 
or  before  the  [  ]  day  of  [  ]  ;  (if  the  time  has  been  enlarged 

before,  insert  the  following  clause,  "that  by  an  order  dated  the  [  ] 

day  of  [  ],  it  was  ordered  that  the  time  for  the  said  arbitrator  to 

make  his  award  shall  be  enlarged  until  the  [  ]  day  of  [          ]") ; 

that  the  said  arbitrator  has  not  yet  been  able  to  make  his  award ;  and 
therefore  it  was  prayed  that  the  time  for  the  said  arbitrator  to  make 
his  award  may  bo  [if  the  order  be  for  a  second  enlargement,  say  "further"] 
enlarged  to  the  [  ]  day  of  [  ]. 

Which  is  ordered  accordingly;  Mr.  F.,  of  counsel  for  the  defendant 
consenting  thereto. 
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Summons  for 
enlargement 
by  a  judge. 


LVI. 

In  the  High  Court  of  Justice.  [  ],  18     .     No.     . 

[  ]  Division. 

Master  in  Chambers. 

Between  A.  B.,  Plaintiff, 

and 

C.  D.,  Defendant. 

Let  all  parties  concerned  attend  the  judge  [or  master]  in  Chambers 
at  the  Eoyal  Courts  of  Justice,  Strand,  London,  on  the  [  ]  day 

of  [  ],  at  [  ]  of  the  clock  in  the  "  forenoon"  [or  "  after- 

noon"] upon  the  hearing  of  an  application  on  the  part  of  [ 
that  the  time  limited  for  the  arbitrator's  making  his  award  between 
the  parties  should  be  enlarged  until  the  [  ]. 

Dated  the  [  ]  day  of  [  ],  A.D.  [  ]  (ni). 

This  summons  was  taken  out  by  [  ].  of  [  ],  solicitor  for 

[  ]• 

To[  ]. 


Judge's  order 
for  enlarge- 
ment. 


LVII. 

B.v.D.  [or  "In the  |      Upon  hearing  [  ],  and  upon  reading  the 

matter  of  an  ar-  ^affidavits  of  Or.  H.  and  I.  K.,  it  is  ordered  *  that  the 
bitration  between  j  time  limited  for  the  arbitrator  making  his  award 
A.  B.  and  C.D."]j  between  the  parties  "in  this  action"  [or  "  in  this 
matter"]  be  enlarged  until  [  ]  next,  on  the  grounds  that  [  ]. 
Dated  the  [  ]  day  of  [  ]. 


Summons  for 
leave  to 
revoke. 


LVIII. 

[Commence  the  summons  as  in  Form  LVI.,  as  far  as  the  asterisk,  and 
continue'] — "  the  plaintiff  "  [or  "  the  said  A.  B."]  should  be  at  liberty 
to  revoke  and  make  void  the  power  and  authority  of  the  arbitrator  to 
make  his  award  in  the  reference  herein.  [Conclude  as  in  the  Form 
LVI.  (n).] 


Judge's  order 
for  leave  to 
revoke. 


LLX. 

[Commence  the  order  as  in  Form  LVII.,  as  far  as  the  asterisk,  and 
continue'] — that  "the  plaintiff  "  [or  "  the  said  A.  B."]  be  at  liberty  to 
revoke  and  make  void  the  power  and  authority  of  the  arbitrator  to 
make  his  award  in  the  reference  herein.  [Conclude  as  in  Form  LVII.'] 


(m)  See  P.  II.  ch.  3,  s.  2,  d.  3,  p. 
149,  as  to  enlargement  of  time  by  the 
courts. 


(n)  See  P.  II.  ch.  3,  s.  3,  d.  2,  p. 
155,  as  to  revocation  by  leave  of 
court. 
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LX. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  of  [  ],  have  re-  Revocation  of 

yoked,  annulled,  and  made  void,  and  by  these  presents  do  revoke, 
annul,  and  make  void,  all  the  power  and  authority  which  by  [recite  the 
submission,  for  instance'],  a  certain  agreement  of  reference  in  writing, 
made  the  [  ]  day  of  [  ],  A.D.  [  ],  between  me,  the 

said  A.  B.,  and  C.  D.,  of  [  ],  were  conferred  upon  X.  Y.,  of 

[  ],  the  arbitrator  thereby  appointed  to  award  and  determine  on 

certain  matters  in  difference  between  me  and  the  said  C.  D.  ;  and  I  do 
hereby  discharge  and  prohibit  the  said  X.  Y.  from  making  any  award, 
or  from  any  further  proceeding  in  the  said  arbitration. 

As  witness  my  "  hand"  [if  the  submission  be  by  band  or  deed,  say 
"  hand  and  seal  "],  this  [  ]  day  of  [  ],  A.D.  [  ]  (o). 

Witness,  A.  B.  [if  by  deed,  L.S.~\ 

O.  P. 


LXI. 

Sir, 

I  hereby  give  you  notice  that  by  a  writing  under  my  hand  and  seal,  Notice  of 
made  on  the  [  ]  day  of  [  ],  A.B.  [  ],  I  have 

revoked,  annulled,  and  made  void  your  authority  as  arbitrator ;  and  I 
hereby  discharge  and  prohibit  you  from  further  proceeding  in  the 
matters  of  the  arbitration  between  me  and  C.  D. 

Dated  the  [  ]  day  of  [  ],  A.D.  [  ]. 

To  X.  Y.,  Esq.  A.  B. 


LXH. 

Gentlemen, 

I  hereby  give  you  notice  that  I  have  made  and  published  my  award  Notice  to  par- 
in  writing  respecting  the  matters  in  difference  between  Mr.  A.  B.  and  *^fj°*  awar<* 
Mr.  C.  D.  referred  to  mo,  and  that  it  lies  at  "  my  chambers  "  [or  other 
place  specified']  ready  to  be  delivered. 

The  charges  amount  to  £  [  ]  (jp). 

Yours  truly, 

X.  Y. 

The  [  ]  day  of  [  ],  A.D.  [  ]. 

To  Mr.  A.  B.,  and  Mr.  G.  H.,  solicitor  for  Mr.  A.  B., 
and  to  Mr.  C.  D.,  and  Mr.  I.  K.,  solicitor  for  Mr.  C.  D. 

(o)  See  P.  II.  ch.  3,  s.  3,  d.  1,  p.  delivering  the  award.     Also  P.  III. 

152,  as  to  revocation  by  a  party.  ch.  9,  s.  2,  d.  1,  p.  656,  as  to  effect  of 

(p)  See  P.  II.  ch.  5,  s.  1,  dd.  2,  3,  notice  on  the  parties, 
pp.  249,  250,  as  to  publishing  and 
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AWAEDS. 


Award  on  a 
reference  by 
order  of  Nisi 
Prius  on  the 
usual  terms. 


Eecital  of 
order. 


Of  power  to 
the  arbitrator 
over  the  ver- 
dict. 


Of  cause  and 
all  matters  re- 
ferred. 

Of  manner  in 
which  award 
to  be  made. 


Of  power  to 
the  arbitrator 
to  enlarge  the 
time. 


Of  power  to 
the  arbitrator 
over  costs. 


Of  enlarge- 
ment of  time 
by  the  arbi- 
trator. 


LXIH. 

[See  order  of  Nisi  Prius  on  the  usual  terms,  Form  XVIII.~\ — (a) 
Whereas  at  the  assizes  held  at  [  ],  in  and  for  the  county  of 

[  ],  on  [  ],  the  [  ]  day  of  [  ],  A.D. 

1890,  before  the  Eight  Honourable  John  Dale  Lord  Coleridge,  Chief 
Justice  of  England,  and  others  his  fellows,  justices  of  our  said  Lady 
the  Queen,  appointed  to  take  the  assizes  for  the  said  county  of  [  ], 
according  to  the  form  of  the  statute  in  that  case  made  and  provided : 
on  the  trial  of  an  action  in  which  A.  B.  was  plaintiff  and  C.  D.  defen- 
dant, it  was  ordered  by  the  court,  with  the  consent  of  the  parties,  their 
counsel,  and  solicitors,  that  a  verdict  should  be  entered  for  the  plaintiff, 
damages  the  amount  in  the  statement  of  claim  in  the  above  cause  men- 
tioned, costs  40s. ;  but  that  such  verdict  should  be  subject  to  the 
award,  order,  arbitrament,  final  end,  and  determination  of  me,  X.  Y., 
Esq.,  barrister-at-law ;  who  was  by  the  same  order  empowered  to 
direct,  that  a  verdict  should  be  entered  for  the  plaintiff  or  for  the 
defendant,  as  I  should  think  proper ;  and  to  whom  the  above-men- 
tioned cause,  and  all  matters  in  difference  between  the  parties,  were 
thereby  referred :  so  as  that  I  the  said  arbitrator  should  make  and 
publish  my  award  in  writing  respecting  the  matters  referred,  ready  to 
be  delivered  to  the  said  parties,  or  to  either  of  them;  or  if  they,  or 
either  of  them,  should  be  dead  before  the  making  of  the  award,  to  their 
respective  personal  representatives  who  should  require  the  same ;  on 
or  before  the  fourth  day  of  the  then  next  Easter  Term,  or  on  or  before 
any  other  day,  to  which  I  the  said  arbitrator  should,  by  any  writing 
under  my  hand  to  be  indorsed  on  the  said  order,  from  time  to  time 
enlarge  the  time  for  making  my  award. 

And  whereas  it  was  also  ordered  that  the  costs  of  the  said  cause  to 
be  taxed  should  abide  the  event  of  the  said  award,  and  that  the  costs 
of  the  reference  and  of  my  award,  to  be  taxed,  should  be  in  the  dis- 
cretion of  me  the  said  arbitrator,  who  might  direct  and  award  to  and 
by  whom,  and  in  what  manner,  the  same  should  be  paid. 

And  whereas  I  the  said  arbitrator,  on  the  [  ]  day  of  [  ], 

A.D.  [  ],  did,  by  writing  under  my  hand,  indorsed  on  the  said 

order,  enlarge  the  time  for  making  my  award  until  the  [  ]  day 

of  [  ]  then  next. 


(a)  See  P.  II.  ch.  5,  s.  2,  p.  256,  as  to  the  form  of  the  award. 
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And  whereas  I  the  said  arbitrator,  on  the  [  ]  day  of  July,    FOEM  LXHI. 

A.D.  [  ],  did,  by  writing  under  my  hand,  indorsed  on  the  said  Qf  furtijer 

order,  further  enlarge  the  time  for  making  my  award  until  the  [          ]  enlargement 
day  of  [  ],  A.D.  [  ]. 

Now  I  the  said  arbitrator  having  taken  upon  myself  the  burthen  of  Award  of  and 
this  reference,  and  having  duly  weighed  and  considered  the  several  ™^^ng 
allegations  of  the  said  parties,  and  also  the  proofs,  vouchers,  and  docu- 
ments which  have  been  given  in  evidence  before  me,  do  hereby  make 
and  publish  my  award  in  writing  of  and  concerning  the  matters  above 
referred  to  me  (6),  in  manner  following,  that  is  to  say  :  — 

As  to  the  issue  joined  in  the  said  action  in  respect  of  the  contract  (c),  On  issue  as  to 
I  award  and  adjudge  that  the  defendant  did  contract  in  manner  and  contract- 
form,  as  the  plaintiff  has  in  his  statement  of  claim  in  the  said  action 
alleged  against  him. 

And  as  to  the  issue  joined  in  the  said  action  in  respect  of  payment,  On  issue  as  to 
I  award  and  adjudge  that  the  defendant  did  not  pay  to  the  plaintiff, 
nor  did  the  plaintiff  accept  of  and  from  the  defendant  the  sums  in  the 
statement  of  defence  of  the  defendant  in  the  said  cause  mentioned,  or 
any  part  of  them,  in  full  satisfaction  and  discharge  of  all  or  of  any  of  the 
causes  and  rights  of  action  in  the  statement  of  claim  mentioned,  in 
manner  and  form,  as  the  defendant  has  alleged. 

And  I  further  award  and  adjudge  that  the  plaintiff  has  sustained  Award  of 
damages,  by  reason  of  the  non-performance  by  the  defendant  of  the 
contract  in  the  statement  of  claim  mentioned,  to  the  amount  of  [         ] 
[it  is  better  to  state  the  sum  in  words  than  in  figures]  pounds,  which  sum  Direction  to 
I  award  and  direct  the  defendant  to  pay  to  the  plaintiff  (d}.  Pay- 

And  I  further  award  and  direct  that  the  verdict  which  has  been  Verdict  to 
entered  for  the  plaintiff  do  stand;  but  that  the  entry  of  damages  be  *edicedUtf0r 
reduced  to  the  sum  of  £  [  ]  above-mentioned  (e).  damages. 

And  I  further  award  and  adjudge  that  there  are  no  matters  in  Award  as  to 
difference  between  the  parties  other  than  those  in  the  said  action,  other  matters 
[Or,  "And  as  to  the  matters  in  difference  between  the  parties  other 
than  those  in  the  said  action,  I  award,  adjudge,  and  direct,  that  the 
defendant  do  pay  to  the  plaintiff  the  sum  of  [  ]  pounds,  in  full 

satisfaction  and  discharge  of  all  claims  and  demands  by  the  plaintiff 
against  the  defendant  in  respect  of  the  same  (/)."  Or,  "And  I 
further  award  and  adjudge  that  the  defendant  has  no  claim  or  demand 
against  the  plaintiff  in  respect  of  any  matters  in  difference  between 


And  I  further  award  and  direct  that  the  defendant  do  pay  to  the  Award,  defen- 
plaintiff  his  costs  of  and  incidental  to  the  reference  and  the  costs 


of  reference 
and  award. 


(b)  See  P.  II.  ch.  6,  s.  4,  p.  261,  (e)  Seo  P.  II.  ch.  6,  s.  3,  p.  350, 
as  to  awarding  of  and  concerning  as  to  awarding  a  verdict. 

the  premises.  (/)  See  P.  II.  ch.  6,  s.  4,  d.  2, 

(c)  See  P.  II.  ch.  6,  s.  2,  d.  4,  p.  p.  266,  as  to  awarding  a  gross  sum. 
342,  as  to  awarding  on  the  issues.  (//)  See  P.  II.  ch.  5,  s.  4,  d.   7, 

(d)  Seo  P.  II.  ch.  6,  s.  4,  p.  356,  p.  274,  as  to  negativing  groundless 
as  to  awarding  damages.  claim. 
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.    of  the  award,  and  that  the  defendant  do  bear  his  own  costs  of  the 
same  (A). 

In  witness  whereof  I  have  hereunto  set  my  hand  this  [  ]  day 

Of[  ],A.D.[  ]. 

Signed  and  published  the  [  ]  day  of  X.  Y. 

[  ],  in  the  presence  of  O.  P. 


Commence- 
ment of  award 
reciting  sub- 
mission by 
agreement  or 
deed. 


Commence- 
ment of  award 
reciting  a  sub- 
mission by 
bond. 


CLAUSES  IN  AWARDS  (i). 

1.  Whereas  by  a  certain  "agreement  in  writing  "  [or  "  indenture"], 
bearing  date  the  [  ]  day  of  [  ],  A.D.  [  ],  made 
between  A.  B.,  of  [                 ],  [  "of  the  first  part,"]  and  C.  D.,  of 
[                  ],  [ "  of  the  second  part,"]  reciting  that  [here  recite  so  much 
of  the  matters  in  difference  as  will  explain  and  justify  the  subsequent 
directions  of  the  award~\  it  was  agreed  that  "the  same"  [or  "that  all 
matters  in  difference,"]  [state  the  terms  of  reference  as  the  case  may  l>e~\ 
should  be  referred  to  the  award  and  final  determination  of  me,  X.  Y., 
of  [                ].     And  whereas  it  was  further  agreed  that  [here  set  forth 
such  of  the  several  powers  and  provisions  in  the  submission  as  warrant  the 
following  directions  of  the  aivard].     Now  I  the  said  arbitrator,  &c. 

2.  To  all  to  whom  these  presents  shall  come,  we,  U.  V.,  of  [  ], 
and  X.  Y.,  of  [            ],  send  greeting. 

"Whereas  A.  B.,  of  [  ],  did  by  his  bond,  bearing  date  this 

[  ]  day  of  [  ],  A.D.  [  ],  become  bound  to  0.  D., 

of  [  ],  in  the  penal  sum  of  £  [  ]  ;  and  the  said  0.  D., 

by  his  bond,  also  bearing  date  the  day  and  year  aforesaid,  became 
bound  to  the  said  A.  B.  in  the  like  penal  sum  of  £  [  ].*  Which 

bonds  respectively  recite  that  [here  set  out  so  much  of  the  recital  in  the 
londs  as  suffices  to  show  what  is  referred  and  to  explain  the  rest  of  the 
award~\.  Under  which  bonds  conditions  were  respectively  written  for 
making  the  same  void,  if  the  said  A.  B.  and  0.  D.  respectively,  and 
their  respective  heirs,  executors,  and  administrators,  should  observe, 
perform,  and  keep  the  award,  which  we  the  said  arbitrators  should 
make  "  of  and  concerning  the  said  matters  referred  "  [according  to  the 
londs~\ ;  so  as  we  the  said  arbitrators,  should  make  and  publish  our 
award  in  writing,  &c.,  &c.  [as  in  Form  VII,,  altering  the  person  and 
tense,  as  far  as  the  commencement  of  the  provision  respecting  the  umpire.~\ 
Now  we  the  said  arbitrators,  &c. 


(h)  See  P.  II.  ch.  7,  s.  1,  p.  373, 
as  to  awarding  costs. 

(i)  In  the  following  clauses,  ap- 
pended to  the  first  form  of  an  award, 
an  endeavour  has  been  made  to  col- 
lect under  one  head  a  variety  of 
forms  of  the  parts  of  awards  most 
wanted  in  ordinary  practice ;  of 
morles  of  adjudicating  on  matters 
which  most  frequently  arise  for  deci- 
sion ;  and  of  directions  often  neces- 


sarily or  beneficially  inserted  in 
an  award.  An  arbitrator,  selecting 
from  these  clauses,  such  as  suit  the 
subject  of  reference  before  him,  and 
are  within  the  powers  conferred  on 
him  by  the  submission,  will  find,  it 
is  hoped,  little  difficulty  in  adapting 
the  above  form,  or  some  of  the  other 
forms  of  awards,  to  his  own  parti- 
cular purpose. 
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3.  {Award,  on  submission  by  bond,  betiveen  parties.     Commence  as  in  FOEM  LXIII. 
the  preceding  clause,   as  far  as    the  asterisk.']  —  Under  which,  bonds  commence. 
conditions  were  respectively  written,  that  the  said  A.  B.  and  0.  D.  ment  of  award 
respectively,  and  their  respective  heirs,  executors,  and  administrators, 

should  in  all  things  well  and  truly  stand  to,  obey,  abide  by  [continue 
as  in  the  submission,  to  the  end  of  the  recital  of  the  matters  referred}  ;  so 
as  I  the  said  arbitrator  should  make  and  publish  my  award  [here  follow 
the  provision  of  the  bonds,  as  to  the  delivery  of  the  award,  the  time  for 
making  it,  and  the  power  of  enlargement,  changing  the  person  and  tense.~\ 
Now  I  the  said  arbitrator,  &c. 

4.  Whereas  by  a  certain  deed  poll,  made  and  executed  by  A.  B.,  of  Commence- 
[  ],onthe[  ]dayof[  ],  A.D.  [  ],  and 

by  a  certain  other  deed  poll,  made  and  executed  by  C.  D.,  of  [  ],  sion  by  deeds 

on  the  day  and  year  last  aforesaid,  after  reciting  that  [liere  recite  such  P°    ' 
portions  of  the  recital  in  the  deeds  poll  as  are  material  to  explain  the 
aiuard],  it  was  agreed  that  [matters  referred]  should  be  referred  to  the 
award  of  me,  X.  Y.,  of  [  ],  &c.,  &c. 

5.  Whereas  by  an  order  of  reference  made  by  the  Honourable  Sir  on  a  subinis- 
T.  0.,  one  of  the  judges  of  Her  Majesty's  High  Court  of  Justice,  all 

matters  in  difference  in  a  certain  action  then  pending  in  the  said  court, 
between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  were  referred  to  me, 
X.  Y.,  Esq.,  barrister-at-law,  in  manner  and  form  as  by  the  said  order, 
reference  being  thereto  had,  will  more  fully  and  at  large  appear. 

6.  Whereas  by  an  order  made  at  the  sittings  of  Nisi  Prius,  held  "at  on  an  order  of 
[  ],  in  and  for  the  county  of  [  ],"  [or  «  at  the  Guildhall,  in  Nisi  Prius  ; 
and  for  the  city  of  London  "],  on  the  [  ]  day  of  [  ],  A.D. 

[  ],  before  the  Eight  Honourable  John  Dale,  Lord  Coleridge, 

Chief  Justice  of  England  [or  before  any  other  judge,  as  in  the  order  of 
reference"]  ;  in  a  certain  action,  &c. 

7.  Whereas  by  a  rule  of  the  Queen's  Bench  Division  of  Her  Majesty's  on  a  submis- 
High  Court  of  Justice,  made  the  [  ]  day  of  [  ],  A.D.  J^'  rule  of 
[                 ],  in  an  action  wherein  A.  B.  was  plaintiff,  and  C.  D.  defen- 

dant, it  was,  by  consent,  ordered  that  all  matters  in  dispute  between 
the  said  parties  should  bo  referred  to  the  award  of  me,  X.  Y.,  of 


8.  [Recite  the  submission,  as  to  the  appointment  of  the  arbitrators,  and  Recital  in 
the  provision  for  appointing  an  umpire,  and  such  other  parts  as  may  be  awa™  "J 
necessary,  and  proceed.']  —  And  whereas  the  said  U.  V.  and  X.  Y.  did, 
by  a  writing  under  their  hands,  bearing  date  the  [  ]  day  of 

[  ],  indorsed  on  the  said  order  of  reference  [or  as  the  case  ?>?«// 

be"],  appoint  me,  A.  Z.,  of  [  ],  to  bo  the  umpire,  pursuant  to  the  Appointment 

said  order.     "And  whereas  the  said  U.  V.  and  X.  Y.  did  not  make  any  of  umpire. 
award  of  and  concerning  the  promises  before  the  [  ]  day  of 

[  ],"  [the  limit  of  the  (irl>ifi-<it<>r\-<  (int/i<»-if//.]      [}\'h<r<  tli>r,  is  Arbitrators  not 

no  limit,  ma  intt>'ud,  "  And  whereas  the  said  U.  V.  and  X.  Y.  have  not  made  award- 
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FORM  LXIII.  made  any  award  concerning  the  matters  referred,  but  have  finally  and 
altogether  disagreed  respecting  the  same."]  Now  I,  the  said  A.  Z., 
having  taken  upon  myself  the  charge  of  this  reference,  and  having 
heard,  examined,  and  considered  the  allegations,  witnesses,  and  evi- 
dence of  both  the  said  parties  concerning  the  premises ;  do  make  this 
my  unipirage  in  writing  of  and  concerning  the  premises,  in  the  manner 
following :  that  is  to  say : — I  award  and  adjudge,  &c.,  &c. 

Award  9.  [Form  of  adjudication  on  an  action  referred  before  issue  joined.] — I 

cause  of  action  award  that  the  plaintiff  has  good  cause  of  action  against  the  defendant 

on  part  of          on  the  first  and  second  paragraphs  in  his  statement  of  claim  for  the  sum 

un'  of  £  [          ],  which  sum  I  direct  the  defendant  to  pay  to  the  plaintiff; 

and  I  further  award  that  the  plaintiff  has  no  cause  of  action  against 

the  defendant  on  the  other  paragraphs  in  the  statement  of  claim  (A-). 

Defendant  to  10.  [Action  referred  before  statement  of  defence,  the  following  is  a 
sufficient  determination.] — I  award  that  the  defendant  shall  pay  to  the 
plaintiff,  £  [  ],  in  full  of  all  demands  in  the  above-mentioned 

action. 

11.  [Action  referred  after  issue  joined.] — And  as  to  the  issues  raised 
on  the  first,  second,  and  fourth  paragraphs  in  the  statement  of  claim 
joined  in  this  action,  I  award  and  find  for  the  plaintiff;  and  as  to  the 
issues  raised  on  the  third  and  fifth  paragraphs  joined  in  the  action,  I 
award  and  find  for  the  defendant. 

12.  [Action  referred  and  verdict  taken.'] — I  award  that  the  plaintiff 
has  good  cause  of  action  against  the  defendant  in  the  said  action,  and 
is  entitled  to  a  verdict  on  each  and  every  of  the  issues  joined  in  the 
said  action.     And  I  award  and  direct  the  verdict  so  found  as  aforesaid 
to  stand. 

Award  for  13.  [Action  referred  and  verdict  taken."] — I  award  that  the  verdict  so 

some  issues        entered  as  aforesaid  be  vacated,  and  that  instead  thereof,  a  verdict  be 
and  for  defen-  entered  for  the  plaintiff  on  the  issues  joined  in  the  said  action  on  the 
dant  on  others.  nrg^.  amj  secon(j  paragraphs  of  the  defendant's  statement  of  defence, 
and  that  a  verdict  be  entered  for  the  defendant  on  the  issues  joined  in 
the  said  action  on  the  third  and  fourth  paragraphs  of  the  said  state- 
ment of  defence. 

14.  I  find  that  the  plaintiffs  have  sustained  damages  from  the  defen- 
dants, occasioned  by  the  causes  of  action  for  which  the  said  action  was 
brought,  to  the  amount  of  [  ]  pounds,  [  ]  shillings,  and 

[  ]  pence ;  and  I  assess  the  plaintiffs'  damages  at  the  said  sum 

of  [  ]  pounds,  [  ]  shillings,  and  [  ]  pence,  and 

award  and  direct  the  defendants  to  pay  the  same  to  the  plaintiffs  (I}. 

[This  form,  it  is  to  be  observed,  does  not  decide  on  which  paragraph  or 
issues  plaintiff  is  entitled  to  recover.] 


Award  on 
various  issues. 


Award  for 
plaintiff  on  all 


Award  of 
damages  in  a 
cause. 


(k)  See  P.  II.  ch.  6,  s.  2,  d.  3, 
p.  339,  as  to  awarding  on  the  cause 
before  issue  joined. 


(1)  See  P.  II.  ch.  6,  s.  4,  p.  356,  as 
to  damages. 
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15.  [Action  and  all  matters  in  difference  referred,  set-off  pleaded."] — I    FoEnLXIII. 
award  and  adjudge  that  the  plaintiff  has  good  cause  of  action  against    f       71 

the  defendant  for  the  matter  in  the  statement  of  claim  alleged.  defendant  of 

And  I  assess  the  damages  sustained  by  the  plaintiff  in  respect  of  the  balan°e  of 
causes  of  action  alleged  in  the  statement  of  claim  at  the  sum  of  fifty 
pounds. 

And  I  further  award  and  adjudge,  that  the  plaintiff  was  and  is 
indebted  to  the  defendant  in  manner  and  form  as  the  defendant  has  in 
his  second  paragraph  of  his  statement  of  defence  alleged. 

And  I  further  award  and  adjudge,  that  the  plaintiff  was  and  is 
indebted  to  the  defendant  in  respect  of  the  causes  in  the  said  statement 
of  defence  alleged  in  the  sum  of  eighty  pounds. 

And  I  further  award  and  direct,  that  the  sum  of  fifty  pounds  assessed 
for  the  plaintiff  be  allowed  out  of,  and  deducted  from  the  sum  of  eighty 
pounds  found  due  to  the  defendant ;  and  that  the  plaintiff  pay  to  the 
defendant  the  sum  of  thirty  pounds,  the  balance  (m). 

16.  [Action  and  all  matters  referred.] — I  award  that  the  plaintiff  had  Award  for 
not  at  the  time  of  the  commencement  of  the  said  action,  nor  at  any  time  defendant, 
since,  any  cause  of  action  against  the  defendant,  and  that  the  plaintiff 

is  not  entitled  to  recover  anything  in  the  said  action,  and  I  further 
award  that  the  plaintiff-  was  at  the  time  of  the  commencement  of  the 
said  action  and  still  is  indebted  to  the  defendant  in  the  sum  of  £  [  ], 
which  sum  I  direct  the  plaintiff  to  pay  to  the  defendant  forthwith. 

17.  I  award  that  the  action  shall  cease,  and  be  no  further  prose-  Award  of  a 
cuted  (n).  stet  processus. 

18.  I  award  that  the  verdict  entered  for  the  plaintiff  do  stand,  but  Award  of 
that  the  damages  be  reduced  to  £  [            ](o).     {When  the  arbitrator  verdict .for 
is  empowered,  and  thinks  fit  to  order  speedy  execution.'} — And  I  further  certificate 
award  and  certify,  that,  in  iny  opinion,  execution  ought  to  issue  in  this  *or  8Pe.edy 
action  for  the  said  damages  [or  for  £  [            ],  parcel  of  the  said 
damages]  "  forthwith"  [or  "  at  any  time  not  sooner  than  the  [            ] 

day  of  [  ]next"]. 

19.  I  award  that  the  verdict  which  has  been  entered  for  the  plaintiff  Award  of  non- 
bo  set  aside,  and  instead  thereof  "that  a  nonsuit  be  entered"  (p),  [or  suit  or  verdict 
"  that  a  verdict  bo  entered  for  the  defendant  on  all  the  issues  "]. 

20.  I  award  and  adjudge  that  the  "statement  of  claim"  [or  other  Award  on  the 
pleading] — "  is"  [or  "is  not"]  sufficient  in  law.     [If  for  ///<  )>l<iintifft  pleadings. 
add] — "  and  that  the  plaintiff  is  entitled  to  recover  from  the  defendant 

£  [  ]  in  respect  of  his  claims  in  the  said  action." 


(m)  See  P.  II.  oh.  5,  s.  4,  d.  2,  stet  processus. 

p.  267 ;  P.  II.  ch.  6,  s.  4,  p.  361,  as          (o)  See  P.  II.  ch.  6,  s.  3,  p.  350, 

to  awarding  balance  to  defendant.  as  to  awarding  a  verdict. 

(n)  See  P.  II.  ch.  6,  s.  1,  p.  337,  (p)  See  P.  II.  ch.  6,  s.  1,  p.  337, 

as  to  the  sufficiency  of  an  award  of  a  as  to  award  of  a  nonsuit. 


766 


APPENDIX  OF  FOBMS. 


FORM  LXIII.        21.  [When  arbitrator  empowered  to  award  that  judgment  be  entered.] 
— And  I  further  award  and  direct  that  judgment  be  entered  for  the 


Award  of 

entry  of  judg-    plaintiff  [or  "  defendant "]  in  the  said  action  (q). 

merit. 

Award  of 
judgment  by 
default. 


Award  that 
an  action  in 
Chancery  be 
dismissed. 


Award  in 
action  to  re- 
cover land. 


22.  "Whereas  it  was  agreed  [or  "  ordered"]  that  I  should  be  at  liberty 
to  direct  judgment  by  default  to  be  entered  against  the  defendants  :  — 
I  award,  order,  and  direct,  that  judgment  by  default  be  entered  against 
the  defendants  in  the  said  action. 

23.  As  to  the  above-mentioned  action  in  the  Chancery  Division,  I 
award  and  adjudge,  that  the  plaintiff  has  no  title  to  the  relief  prayed 
by  statement  of  claim  ;  and  I  direct  that  the  said  action  be  dismissed  (r)  ; 
[or  '  '  I  award  and  direct  that  the  plaintiff  do  apply  to  the  said  Chancery 
Division  to  have  the  said  action  dismissed"]. 

2-4.  [Action  to  recover  possession  of  land  referred.]  —  I  award  and 
adjudge,  that  the  plaintiff  in  this  action  is  entitled  to  the  possession  of 
a  certain  parcel  of  the  lands  sought  to  be  recovered  in  this  action; 
that  is  to  say  [here  set  out  the  part  by  boundaries  or  full  description]  ; 
which  said  parcel  is  marked  out  and  coloured  red  in  the  map  annexed 
to  this  my  award.  And  I  award  and  assess  the  plaintiff's  damages  as 
to  the  matters  stated  in  the  first  paragraph  of  the  statement  of  claim  at 
one  shilling. 

And  I  further  award  and  adjudge,  as  to  the  land  mentioned  in  the 
second  paragraph  of  the  statement  of  claim,  that  the  plaintiff  is  entitled 
to  the  possession  of  a  certain  other  parcel  of  the  lands  sought  to  be 
recovered  in  this  action  ;  that  is  to  say  [here  set  out  this  other  portion  by 
boundaries  or  full  description]  ;  which  said  last-mentioned  parcel  is 
marked  out  and  coloured  green  in  the  above-mentioned  map.  And  I 
award  and  assess  the  plaintiff's  damages  as  to  the  matters  stated  in  the 
second  paragraph  of  his  statement  of  claim  at  one  shilling. 

And  I  further  award  and  adjudge  that  the  residue  of  the  lands  sought 
to  be  recovered  in  this  action  consists  of  [here  set  out  the  residue  by  boun- 
daries or  full  description]  ;  which  said  residue  is  marked  out  and  coloured 
yellow  in  the  above-mentioned  map.  And  I  further  award  and  adjudge 
that  the  plaintiff  is  not  entitled  to  the  possession  of  the  said  residue  of 
the  said  lands;  but  that  the  defendant,  as  between  plaintiff  and 
defendant,  is  entitled  to  the  possession  of  the  same. 

And  I  direct  that  the  map  above  referred  to  be  taken  and  considered 


Map  to  be  part 

of  award.  as  par^  of  this  my  award. 


Award  on  25.  I  award  that  the  costs  of  the  action  be  paid  by  the  defendant  to 

costs  of  cause.    the  plaintiff  (,). 


Each  party  to 
bear  his  own 
costs. 


26.  I  award  that  each  party  bear  his  own  costs  of  the  action. 


(q)  See  P.  II.  ch.  6,  s.  5,  p.  362, 
as  to  awarding1  entry  of  judgment. 
(>•)  See  P.  II.  ch.  6,  s.  6,  p.  366, 


as  to  awarding  on  a  suit  in  equity. 

(*)  See  P.  II.  ch.  7,  e.  I,  p.  373, 
as  to  awarding  costs. 
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27.  I  award  and  direct  that  the  defendant  do  pay  to  the  plaintiff  the    FORM  LXIII. 
costs  incurred  by  the  plaintiff  of,  and  incidental  to,  the  reference  and  Defendant  to 
award  [when  the  arbitrator  is  to  ascertain  the  amount,  add  the  following  pay  costs  of 
words']  :  "  and  I  assess  the  amount  of  the  said  costs  of  the  plaintiff  at  aw^dnce  &nd 
£  [  ],  and  the  costs  of  my  award  at  £  [  ]." 

28.  And  I  further  award  and  direct  that  the  plaintiff  and  defendant  Each  to  bear 
do  each  bear  his  own  costs  of  the  reference,  and  pay  one-half  the  costs  °°pe  andlialf 
of  the  award ;  and  that  if  either  party  shall  in  the  first  instance  pay  costs  of  award, 
the  whole  or  more  than  half  of  the  costs  of  the  award,  the  other  party 

shall  repay  him  so  much  of  the  amount  as  shall  exceed  the  half  of  the 
said  costs. 

29.  I  award  and  direct  that  one  moiety  of  the  costs  of  the  reference  Each  to  pay 
and  award  be  borne  and  paid  by  A.  B.  and  the  other  moiety  by  C.  D.     half  costs- 

30.  And  I  award  and  certify  that  this  action  was  proper  to  be  tried  Certificate  for 
before  a  judge  of  the  superior  courts,  and  not  before  the  sheriff,  or 

judge  of  an  inferior  court  (£). 

31.  I  further  award  and  certify  that  the  action  was  proper  to  be  tried  Certificate  for 
before  a  special  jury.  8Pecial  i™*- 

32.  And  I  award  and  certify  that  the  action  was  brought  to  try  a  Certificate 
right,  other  than  the  mere  right  to  recover  damages.  right11  to  ^  a 

33.  And  I  further  award  and  adjudge,  that  the  said  A.  B.  and  Award  of  mu- 
C.  D.  shall  each,  on  the  requisition  of  the  other  of  them  [sometimes  it  tual  releases- 
may  be  as  well  to   insert,  "such  other  having  first  performed  the 
award"],  and  at  the  costs  and  charges  of  the  party  requiring  the 

same,  sign,  seal,  and  as  his  respective  act  and  deed,  deliver  unto  the 
other  of  them,  "mutual  releases  of  all  claims  and  demands  in  respect 
of  the  matters  in  difference  referred"  [or  more  generally,  "mutual 
general  releases  in  writing  of  all  and  all  manner  of  actions  and  suits, 
causes  of  action  and  suit,  bills,  bonds,  covenants,  debts,  rent,  special- 
ties, controversies,  trespasses,  claims,  and  demands  whatsoever,  from 
the  beginning  of  the  world  until  the  time  of  the  making  of  the 
aforesaid  order  of  reference"],  [or  "  arbitration  bonds,"  &c.,  as  the  case 
may  be~\  (?t). — [It  may  be  sometimes  advisable  to  add,  "  excepting  any- 
thing by  the  award  provided  to  be  done  or  suffered."] 

34.  And  I  award,  order,  and  determine,  that  the  said  damages  and  Award  sums, 

the  said  several  sums  of  monev  awarded  to  be  paid,  and  the  several  *c:»  awarded 

.  .  to  be  in  full 

matters  and  things  awarded  and  directed  to  be  done  by,  or  with  regard  satisfaction. 

to,  the  parties  to  this  reference  respectively  as  aforesaid,  shall  respec- 
tively be  paid,  received,  done,  accepted,  and  taken,  as  and  for  full 
satisfaction  and  discharge,  and  as  a  final  end  and  determination  "of 

(<)  See  P.  II.  ch.  7,  s.  3,  p.  380,       269;  P.  II.  ch.  8,  s.  1,  d.  6,  p.  437, 
as  to  certifying  for  costs.  as  to  effect  of  an  award  of  mutual 

(u)  See  P.  II.  ch.  6,  8.  4,  d.  3,  p.      releases. 
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FOBM  LXIII.    the  several  matters  aforesaid,  and  in  difference  between  the  parties 
~  referred  to  me"  [or  "of  all  matters  in  difference  between  the  parties 
up  to  the  time  of  the  submission  to  arbitration."] 

Award  against       35.  [Submission  to  arbitration  between  A.  B.  and  C.  D.  executor  of 
executor.  E  F^_i  awar<i  ana  adjudge,  that  the  said  E.  F.,  deceased,  at  the 

time  of  his  death  was  indebted  to  the  said  A.  B.  in  the  sum  of  £100, 
and  that  the  said  C.  D.,  the  executor  of  the  said  E.  P.,  at  the  date  of 
this  submission  to  arbitration,  had  in  his  hands  goods  and  chattels 
which  were  of  the  said  E.  F.  to  be  administered  of  the  value  of  £80 : 
and  I  direct  the  said  C.  D.  to  pay  to  the  said  A.  B.  the  sum  of  £80 
in  part  satisfaction  of  the  said  sum  of  £100  found  due  to  the  said 
A.  B.  a. 


Award  on 

partnership 

accounts. 

Award  on 
amount  of 
debts  due  to 
the  firm. 


Value  of 

partnership 

property. 

Amount  of 
debts  due  to 
creditors  of 
the  firm. 


Account  of 
capital  of  each 
partner. 


Deduction  to 
be  made  for 
bad  and 
doubtful 
debts. 


36.  [Reference  by  A.,  B.  and  (7.,  partners,  disputes  having  arisen 
respecting  the  accounts  and  as  to  the  amount  to  be  paid  to  A.,  the  retiring 
partner,  as  his  share,  B.  and  C.  still  carrying  on  the  business.^ 

I  award  and  adjudge  as  between  the  parties  to  this  reference,  that 
the  amount  of  debts  due  to  the  said  firm  is  £10,000,  which  sum  is 
made  up  "  in  the  following  manner,"  viz. : 

Of  £  [  ],  due  from  G.  H.  of  [  ], 

Of  £  [  ],  due  from  I.  K.  of  [  ], 

ditto  ditto 

[or  if  the  amounts  are  set  out  in  the  schedule,  say  "of  the  particular 
items  set  forth  in  the  schedule  of  debts  due  to  the  firm,  appended  to 
this  award  "]. 

And  I  further  award  and  adjudge,  that  the  value  of  the  effects,  stock 
in  trade,  money  securities,  and  property  of  the  said  firm  of  every  kind 
and  sort  other  than  the  said  debts,  is  £20,000. 

And  I  further  award  and  adjudge  as  between  the  said  partners,  that 
the  amount  of  debts  due  from  the  said  firm  to  others  than  the  said 
partners  is  £4,000,  which  last-mentioned  sum  is  made  up  in  the  follow- 
ing manner,  that  is  to  say — 

Of  £  [  ]  due  to  L.  M.  of  [  ], 

Of  £  [  ]  due  to  0.  P.  of  [  ] 

[or  say,  "is  made  up  of  the  particular  items  set  forth  in  the  schedule 
of  debts  due  from  the  said  firm,  appended  to  this  award"]. 

And  I  further  award  and  adjudge,  that  there  is  due  from  the  said 
firm,  for  capital  and  interest  on  the  same  to  the  date  of  the  reference  : 
to  A.  the  sum  of  £8,000 ;  to  B.  the  sum  of  £6,000 ;  to  C.  the  sum  of 
£5,000. 

And  I  further  find,  that  in  estimating  the  amount  to  be  divided  as 
profits,  it  is  reasonable  to  deduct  from  the  said  sum  of  £10,000,  the 
amount  of  debts  due  to  the  firm,  the  sum  of  £1,000  for  bad  and 
doubtful  debts ;  and  I  award  that  the  same  be  deducted. 


(x)  See  P.  I.  ch.  2,  a.  2,  d.  4,  p.  29 ;  P.  II.  ch.  8,  s.  1,  d.  2,  p.  417,  aa 
to  awarding  against  executors. 
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And  I  further  award  and  find,  that  on  a  balance  of  the  above-men-    FOEM  LXin. 
tioned  sums,  there  remains  the  sum  of  £5,000  in  favour  of  the  firm.        Balance 

And  as  it  had  been  agreed  between  the  said  partners  that  B.  and  C.,  remaining, 
who  intend  to  carry  on  the  said  business  in  partnership,  shall  be  at  the  Deduction  for 
sole  trouble  and  expense  of  collecting  in  the  money  due  to  the  firm,  trou 
and  paying  the  creditors  of  the  same ;  I  award  and  adjudge,  that  the 
sum  of  £500  be  deducted  from  the  last-mentioned  sum  of  £5,000,  and 
be  retained  by  them  in  equal  moieties,  as  a  compensation  for  such 
trouble  and  expense. 

I  therefore  further  award,  that  the  sum  of  £4,500  remains  to  be  Amount  to  be 
divided  as  profits. 

And  I  further  award  and  adjudge,  that  A.  is  entitled  to  one  half  of  Share  of  each, 
the  profits  of  the  said  firm,  and  B.  and  C.  each  to  one  quarter  of  the 
said  profits. 

And  I  further  award  and  adjudge,  that,  adding  the  share  of  the  Amount  due 
profits  to  the  amount  of  the  capital  of  each,  there  is,  on  the  whole,  due 
to  A.  the  sum  of  £10,250;    to  B.  the  sum  of  £7,375  ;    and  to  C.  the 
sum  of  £6,375. 

And  I  further  award  and  direct,  that  B.  and  C.  shall  pay  to  A.  one  Direction  to 
moiety  of  the  said  sum  of  £10,250  on  or  before  the  [  ]  day  of 

[  ]  next,  and  the  remaining  moiety  of  the  said  sum  within  one 

year  from  the  last-mentioned  day. 

And  I  further  award,  that  A.  shall  receive  the  said  sum  of  £10,250  Variation  in 
in  full  satisfaction  of  all  his  claims  and  interest  in  the  said  firm,  or  in  affect  retiring 
anywise  relating  thereto,  and  shall  not  be  entitled  to  any  increase,  or  partner, 
liable  to  any  deduction,  in  case  the  amounts  of  the  debt  or  credits  of 
the  said  firm  hereafter  prove  to  be  different  from  the  sums  at  which 
they  are  estimated  in  this  my  award,  but  that  the  benefit  or  burthen 
of  such  difference  be  borne  wholly  by  B.  and  C.  in  equal  propor- 
tions (?/). 

37.  [Reference  to  settle  terms  of  dissolution  of  partnership  between  Award  of 
A.  B.  and  (7.  Z>.]— I  do  make  this  my  award  of  and  concerning  the 
matters  so  referred  to  me  as  aforesaid,  in  the  manner  following,  that  is 
to  say  : — First,  I  do  award,  order,  and  adjudge,  that  the  said  partner- 
ship shall  be  deemed  and  taken  to  have  ended  and  been  determined  on 
and  from  the  [  ]  day  of  [  ]. 

Secondly,  I  do  award,  order,  and  direct,  that  the  said  A.  B.,  his  A.  B.  to  have 
executors  or  administrators,  shall  and  may  have,  demand,  and  receive  £ 
to  his,  her,  or  their  own  use,  without  interference  of  the  said  C.  D., 
all  debts  due  and  owing  to  the  said  partnership  from  any  person 
whomsoever. 

And  shall  and  may  use  the  name  of  the  said  C.  D.  either  alono  or  A.  B.  to  use 
jointly,  in  any  action  or  suit  to  bo  commenced  for  the  recovery  of  any  C.  D.'s  name, 
such  debt  or  demand  (z). 

(y)  See  P.  II.  oh.   8,  s.  1,  d.  4,  (z)  See  P.  II.  oh.  8,  s.    1,  d.  4, 

p.  421,  as  to  awarding  on  partner-      p.  424,  as  to  awarding  right  to  sue 
ship  matters.  in  partner's  name. 

K.  3  P 
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FORM  LXIII. 

A.  B.  to  pay 

all  debts  due 
from  the  firm. 


To  indemnify 
C.D. 


A.  B.  to 

execute  bond 
of  indemnity. 


C.  D.  to 

deliver  up  all 
books  of  the 
firm. 


A.  B.  to  pay 
C.  D.  sum  of 

money  in  full 
of  all  demands. 


Award 

between 

partners. 

One  to  collect 
debts  due  to 
the  firm. 


And  pay  to 
the  other  a 
moiety  of  each 
debt  as 
received. 


Thirdly,  I  do  award,  order,  and  direct,  that  the  said  A.  B.,  his  exe- 
cutors or  administrators,  shall  and  do  bear,  pay,  and  discharge  all 
debts,  demands,  damages,  and  claims  whatsoever,  due  or  owing  by  the 
said  partnership,  or  which  any  person  hath  or  can  make  against  the 
said  copartnership,  or  the  said  C.  D.  in  respect  thereof. 

And  shall  and  do  indemnify  and  keep  harmless  the  said  C.  D.  from 
and  against  all  such  debts,  demands,  damages,  and  claims ;  and  from 
and  against  any  loss  and  damages  that  may  be  incurred  or  sustained 
by  the  said  C.  D.  by  reason  of  his  name  being  used  in  any  such  action 
or  suit  so  to  be  commenced  as  aforesaid,  in  pursuance  of  the  authority 
hereby  given  to  the  said  A.  B.,  his  executors  and  administrators ;  and 
that  the  said  A.  B.  shall  seal,  execute,  and  deliver  his  bond  to  the  said 
C.  D.,  in  the  penal  sum  of  £  [  ],  conditioned  to  indemnify  and 

keep  harmless  the  said  C.  D.  from  and  against  the  above-mentioned 
debts,  demands,  damages,  claims,  and  loss  (a). 

Fourthly,  I  do  award,  order,  and  direct,  that  the  said  C.  D.  shall  and 
do,  at  any  time  or  times,  upon  the  request  of  the  said  A.  B.,  his  execu- 
tors or  administrators,  deliver  up  to  the  said  A.  B.,  his  executors  or 
administrators,  all  and  every  the  books,  papers,  and  writings,  which 
may  be  in  the  custody,  power,  or  possession  of  him  the  said  C.  D.  in 
any  wise  relating  to  or  concerning  the  said  business  of  the  said  co- 
partnership. 

Fifthly,  I  do  award,  order,  and  direct,  that  the  said  A.  B.  shall  and 
do  on  the  [  ]  day  of  [  ]  next,  at  the  house  of  the  said 

C.  D.  as  aforesaid,  pay  unto  the  said  C.  D.,  his  executors  or  adminis- 
trators, the  sum  of  £  [  ]  ;  and  that  the  said  C.  D.  shall  and  do 
accept  and  receive  the  same  sum  in  full  satisfaction  and  discharge  of 
all  demands  against  the  said  A.  B.  until  the  day  of  the  date  of  the  said 
submission. 

38.  [0»  a  submission  between  A.  B.  and  (7.  D.,  partners,  when  the 
amount  owing  to  the  firm  is  unascertained,  the  following  provision  may  be 
made.'] — And  whereas  it  cannot  be  ascertained  what  sums  of  money  are 
due  and  owing  to  the  said  firm,  I  further  award  and  direct  that  the  said 
A.  B.  shall  use  his  utmost  endeavours  to  ascertain,  collect,  and  receive 
the  debts  due  to  the  said  firm  as  aforesaid,  and  that  the  said  C.  D.  shall 
permit  and  suffer  the  said  A.  B.  to  collect  and  receive  the  same.  [A 
clause  may  be  added,  empowering  A.  B.  to  use  C.  D.'s  name  to  recover  the 
debts,  on  an  indemnity  being  given  as  in  clause  37  ;  and  then  proceed.] 

And  I  further  award  and  direct  that  the  said  A.  B.  shall,  from  time 
to  time,  give  to  the  said  C.  D.  an  account  in  writing  of  his  proceedings 
in  the  ascertainment  and  recovery  of  the  said  debts  within  six  weeks 
after  a  request  in  writing  so  to  do  shall  have  been  served  upon  the  said 
A.  B.  on  the  part  of  the  said  C.  D. ;  and  shall  also  from  time  to  time, 
as  the  said  debts  shall  be  respectively  received,  pay  to  the  said  C.  D.  one 
moiety  thereof,  after  having  first  deducted  all  necessary  expenses  in- 
curred touching  the  ascertaining,  collecting,  and  recovering  the  same. 


(a)  See  P.  II.  ch.  8,  s.  1,  d.  5,  p.  424,  as  to  awarding  indemnity  to  be  given. 
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39.  I  award  and  direct  the  said  C.  D.,  at  the  costs  and  charges  of  the   FORM  LXTLE. 
said  A.  B.,  to  execute  to  the  said  A.  B.,  his  executors  and  adminis-  ^ward  of 
trators,    a  good  and  valid  assignment  of  all  that  [here  describe  the  assignment 
leasehold  premises  to  be  assigned}  ;  and  I  further  award  and  direct  the  an<*  re'ease- 
said  C.  D.,  at  the  like  costs  and  charges  of  the  said  A.  B.,  to  execute  to 

the  said  A.  B.,  his  heirs,  executors,  administrators,  and  assigns,  a  release 
of  all  the  right,  title,  and  interest  of  him,  the  said  C.  D.,  or  his  heirs, 
executors,  or  administrators,  unto  and  in  [here  describe  the  premises], 

40.  And  I  further  award  and  direct  that  the  said  C.  D.  shall,  within  Award  to  de- 
one  calendar  month  from  the  date  of  this  award,  deliver  into  the  hands  liver  up  deeds- 
of  A.  B.,  or  his  heirs,  all  deeds  and  other  writings  in  the  custody, 
possession,  or  control  of  the  said  C.  D.,  relating  to,  or  in  any  way 

affecting  the  said  freehold  house,  with  the  appurtenances,  known  by 
the  name  of  [  ]. 

41.  And  I  further  award  and  direct  that  the  said  C.  D.  shall,  within  Award  of 
one  calendar  month  from  the  date  hereof,  convey,  by  a  good  and  sum- 

cient  conveyance,  by  lease  and  release,  the  freehold  house,  with  the 
appurtenances,  known  by  the  name  of  [  ],  [or  describe  the  premises 

particularly  as  in  the  intended  conveyance],  unto  the  said  A.  B.,  his  heir 
or  heirs,  in  fee  simple;  and  that  the  said  A.  B.  shall,  at  his  own  cost,  Costs  of  pre- 
prepare  and  tender  for  execution,  by  the  said  0.  D.,  the  said  lease  and  PannS 
release  (b}. 

42.  [Arbitrator  empowered  to  direct  what  shall  be  done,  being  desirous  Award  to  re- 
to  have  as  many  hatches  as  possible  removed  from  a  river,  but  it  being      ° 


doubtful  whether  third  parties  are  not  interested  in  some  of  them.']  —  And  defendant  can. 

I  further  award  and  direct  that  the  defendant  shall  remove  from  the 

said  river  the  said  hatches  at  [  ],  in  the  said  river,  and  the  said 

hatches  at  [  ],  lower  down  in  the  said  river,  provided  always 

that  these  directions  shall  refer  only  to  such  interest  as  the  defendant 

shall  have  in  the  said  hatches  (c). 

43.  [See  the  direction  to  prostrate  an  embankment,  Form  LXV.']  Award  to 

prostrate  an 

44.  [Reference  between  A.  B.  and  C.  D.     Arbitrator  empowered  to  order  ei 

what  he  shall  think  fit  to  be  done.~]  —  I  further  award  and  direct  that  for  \^IG  t°  bo 

the  future  convenience  of  the  said  A.  B.  and  others,  having  occasion  to  erected  on 

pass  along  the  said  road,  the  said  C.  D.  shall,  at  his  own  expense,  pxit  iJ 

up  and  fix  a  good  and  sufficient  foot-bridge  across  the  said  stream,  he  consent. 

at  the  spot  where  the  said  road  crosses  the  said  stream,  provided  that 

E.  F.  of  [  ],  the  owner  of  the  land  where  the  said  bridge  is  so 

directed  to  bo  put  up,  give  his  consent  thereto. 

(4)  See  P.   II.  ch.  8,  s.  1,  d.  7,  (c)  See  P.  II.   ch.  8,   s.  4,  d.   3, 

p.  428,  as  to  awarding  conveyances.      p.  449,  as  to  awarding  concerning  a 

stranger's  property. 
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LXIV. 

Certificate  of          [When  a  verdict  has  been  taken  on  a  reference  at  Nisi  Prius  subject  to 
fiSJfor  the  the  certificate  of  the  arbitrator.-] 
plaintiff.  -^  the  mgh  Court  of  justice. 

Queen's  Bench  Division. 

Between  A.  B.,  Plaintiff, 

and 

C.  D.,  Defendant. 

Pursuant  to  the  power  conferred  on  me  by  an  order  cf  Nisi  Prius 
made  in  this  action,  I,  X.  Y.,  of  [  ],  barrister-at-law,  do  hereby 

certify  that  the  verdict  which  has  been  entered  for  the  plaintiff  do 
stand,  but  that  the  damages  be  reduced  to  £  [  ]. 

[As  in  an  award,  the  certificate  should  find  on  each  issue.  Directions 
as  to  the  costs,  so  far  as  the  arbitrator  has  power  over  them,  may  follow 
here;  but  qucere  whether  the  certificate  does  not  become  an  award  and 
require  a  stamp  as  such,  if  the  arbitrator  decide  on  any  other  matters  than 
those  on  which  the  jury  could  give  their  verdict]  (d}.  X.  Y. 

To  E.  D.,  Esq.  [the  associate  or  clerk  of  Nisi  Prius.'] 


Award  on  an 

indictment 

referred, 

directing 

prostration  of 

nuisance. 

Recital  of 
order  of 
Nisi  Prius. 


Verdict  of 
guilty  subject 
to  reference. 

Power  to 
arbitrator 
to  order 
prostration  of 
the  embank- 
ment indicted 
as  a  nuisance. 

Subject  to  the 
opinion  of  the 
Queen's  Bench 
Division  on 
any  point  of 
law. 


LXV. 

To  all  to  whom  these  presents  shall  come,  I,  X.  Y.,  of  [  ], 

barrister-at-law,  send  greeting. 

Whereas  by  a  certain  order  of  court,  made  at  the  assizes  holden  at 
Maidstone,  in  and  for  the  county  of  Kent,  on  Monday,  the  [  ] 

day  of  March,  A.D.  [  ],  before  Mr.  Justice  A.  B.,  a  judge 

of  Her  Majesty's  High  Court  of  Justice,  appointed  to  take  the 
assizes  for  the  county  of  Kent ;  in  a  certain  indictment  then  pending 
in  the  said  court,  wherein  the  Queen,  on  the  prosecution  of  A.  B., 
C.  D.,  and  E.  F.,  was  the  prosecutrix,  and  Sir  E.  D.,  Knight,  Gr.  H., 
and  I.  K.,  were  defendants;  after  reciting  that  the  said  defendants 
had  consented  to  a  verdict  of  guilty  against  them,  upon  condition  that 
the  prosecutors  of  the  said  indictment  should  enter  into  and  be  bound 
by  the  said  order ;  it  was  ordered  by  the  said  court,  with  the  consent 
of  the  said  prosecutors  and  the  said  defendants,  that  I,  the  said  X.  Y. , 
should  be  empowered,  and  I  was  thereby  empowered,  to  direct  and 
order  the  prostration  of  the  whole  or  any  part  of  the  embankment  in 
the  said  indictment  mentioned,  which  I  should  think  fit ;  such  direc- 
tions and  orders  to  be  conditional  upon,  and  subject  to  the  opinion  of 
the  Queen's  Bench  Division  of  the  High  Court  of  Justice,  with  respect 
to  any  point  or  points  of  law  that  might  arise  to  be  stated  as  therein 
and  hereinafter  mentioned  :  so  as  I,  the  said  arbitrator,  should  make 
and  publish  my  award  in  writing  concerning  the  matters  referred, 


(d)  See  P.  II.  ch.  5,  s.  1,  p.  259,  as  to  a  certificate. 
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ready  to  be  delivered  to  the  said  parties,  or  to  either  of  them ;  or  if 
they  or  either  of  them  should  be  dead  before  the  making  of  the  said 
award,  to  their  respective  personal  representatives  who  should  require 
the  same;  on  or  before  the  fourth  day  of  the  then  and  now  next 
Michaelmas  Sitting,  or  on  or  before  any  other  day  to  which  I  should 
by  any  writing  under  my  hand,  to  be  indorsed  thereon,  from  time  to 
time  enlarge  the  time  for  making  my  said  award  ;  and  that  I,  the  said  Arbitrator  to 
arbitrator,  should  state  for  the  opinion  of  the  Queen's  Bench  Division,   o^^0^*8 
at  the  request  of  the  said  prosecutors  or  defendants,  or  of  or  either  of  requested, 
them,  any  point  or  points  of  law  that  might  be  raised  before  me  touch- 
ing the  matters  referred  to  me  by  the  said  order.     And  it  was  thereby  Costs  in 
also  ordered  that  the  costs  of  the  said  reference  and  award,  to  be  taxed, 
should  be  in  the  discretion  of  me,  the  said  arbitrator,  who  might  direct 
and  award,  to,  and  by  whom,  and  in  what  manner  the  same  should  be 
paid ;  and  that  I,  the  said  arbitrator,  should  have  the  same  power  to  Power  to 
amend  the  record  and  to  certify,  as  a  judge  sitting  at  Nisi  Prius  would  record  and 
have  had  upon  a  trial  of  the  said  indictment.     And  it  was  thereby  to  certify, 
also  ordered,  by  and  with  such  consent  as  aforesaid,  that  it  should  be 
in  the  judgment  of  me,  the  said  arbitrator,  to  examine  the  said  prose- 
cutors and  the  said  defendants,  or  any  or  either  of  them,  who,  together 
with  their  respective  witnesses,  should  be  examined  upon  oath ;  as  by    ' 
the  said  order,  reference  being  thereunto  had,  will,   among  other 
things,  more  fully  appear. 

And  whereas  by  a  certain  other  order  afterwards  made  in  this  Kecital  of 
indictment  by  the  Honourable  Sir  A.  B.,  one  of  the  judges  of  her  %£j££™£ 
Majesty's  High  Court  of  Justice,  and  purporting  to  bear   date  the  arbitrator  to 
[  ]  day  of  July,  [  ],  the  said  last-mentioned  judge  did, 

upon  hearing  the  solicitors  on  both  sides  and  by  consent,  thereby 
order  that  the  arbitrator,  to  whom  this  indictment  stood  referred, 
should  bo  at  liberty  to  order  the  verdict  of  guilty  already  entered 
against  the  defendants  to  be  set  aside,  and  a  verdict  of  not  guilty  to 
be  entered  instead  thereof  on  behalf  of  all  or  any  of  the  defendants;  as 
by  the  said  last-mentioned  order,  reference  being  had  thereto,  will 
more  fully  appear. 

And  whereas  I,  the  said  arbitrator,  did,  directly  after  the  making  of  Award  de 
said  first-mentioned  order,  take  upon  myself  the  burthen  of  the  said  ^ra 
arbitration,  and  have  been  attended  by  the  counsel,  solicitors,  and 
agents  of  the  said  prosecutors  and  the  said  defendants,  and  have 
examined  upon  oath  all  the  witnesses  which  have  been  produced 
before  mo  by  each  of  the  said  parties,  touching  the  matters  so  referred 
to  me  as  aforesaid ;  and  have  also  viewed  and  inspected  the  said 
embankment  in  the  said  indictment  mentioned ;  and  have  heard  and 
maturely  considered  all  the  evidence  which  has  boon  adduced  before 
me,  touching  the  matters  so  referred  to  mo  as  aforesaid ;  and  have  not  Arbitrator  not 

been  called  upon  or  requested  during  the  said  reference,  by  either  the  requested  to 

•  .,».!  e       raise  point 

said  prosecutors  or  defendants,  or  any  or  either  01  them,  to  state  for  Of  la^ 

the  opinion  of  the  said  Queen's  Bench  Division  any  point  or  points  of 
law  that  were  raised  before  mo  touching  the  matters  so  referred  to  mo 
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Award  verdict 
of  guilty  as  to 
some  defen- 
dants. 


Direction  to 

prostrate 

embankment. 


Certificate  for 
special  jury. 


Award  defen- 
dants to  pay 
costs  of 
reference. 


as  aforesaid,  or  to  amend  the  record  of  the  said  indictment ; — I,  the 
said  arbitrator,  do  therefore  make  this  my  award  in  writing,  of  and 
concerning  the  matters  so  referred  to  me  as  aforesaid,  in  manner 
following,  that  is  to  say, 

I  do  order,  that  the  verdict  of  guilty  already  entered  against  the 
defendants  be  set  aside,  and  instead  thereof  that  a  verdict  of  guilty  be 
entered  against  the  defendants,  Sir  E.  D.  and  G.  H.,  and  a  verdict  of 
not  guilty  against  the  defendant,  I.  K. 

And  I  do  award,  direct,  and  order,  that  the  whole  of  the  embank- 
ment in  the  said  indictment  mentioned  shall  with  all  reasonable  speed, 
after  the  making  and  publishing  of  this  my  award,  be  prostrated  by 
and  at  the  expense  of  the  said  defendants,  Sir  E.  D.  and  G.  H. ;  and 
the  materials  thereof  be  taken  and  carried  away;  and  the  bed  and 
soil  of  the  river  Thames,  wherein  the  said  embankment  was  erected, 
raised  and  placed,  be  restored  and  made  by  them,  at  their  expense,  in 
the  same  state  in  which  the  same  was  before  the  said  embankment  was 
begun  to  be  erected,  raised  and  placed. 

And  I  do  hereby  certify  that  the  said  indictment  so  referred  to  me 
was  a  proper  indictment  to  be  removed  by  certiorari,  and  to  be  tried  by 
a  special  jury. 

And  I  do  hereby  further  award,  order,  and  direct  that  the  costs  of 
this  reference  and  of  this  my  award,  when  taxed,  be  paid  on  demand 
by  the  above-named  defendants,  Sir  E.  D.  and  G.  H. 

In  witness  whereof,  I,  the  said  above-named  X.  Y. ,  have  hereunto 
set  my  hand,  this  [  ]  day  of  [  ].  X.  Y. 

Signed  and  published  the  [  ]  day  of 

[  ],  in  the  presence  of  0.  P. 
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To  all  to  whom  these  presents  shall  come,  I,  A.  L.  B.,  of  [  ] 

in  the  county  of  Lancaster,  mine  agent,  send  greeting. 

Whereas  by  virtue  of  the  North  Staffordshire  Bailway  (Potteiy  Line) 
Act,  1846,  and  The  North  Staffordshire  Eailway  (Churnet  Yalley  Line) 
Act,  1846,  and  of  certain  other  acts  of  parliament,  incorporated  with 
the  above  acts,  the  North  Staffordshire  Eailway  Company  were  autho- 
rised to  take,  for  the  purposes  of  a  certain  railway  about  to  be  con- 
structed by  them,  the  piece  or  parcel  of  land  and  buildings,  part  of  a 
coal  wharf  and  buildings ;  which  part  is  hereinafter  particularly  men- 
tioned in  the  schedule  signed  by  me  hereunder  written  and  described 
on  the  plan  signed  by  me  hereto  annexed,  and  coloured  red  on  the 
said  plan. 

And  whereas,  on  or  about  the  sixth  day  of  January  now  last  past, 
the  said  company  duly  gave  notice  in  writing  to  J.  H.,  S.  B.,  and 
J.  G.,  of  [  ],  in  the  parish  of  [  ],  in  the  county  of 

Stafford,  coal  masters  and  copartners,  the  tenants  or  lessees  of  the  said 
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in  the  said  plan  ;  that  they  required  and  intended  to  take  the  same  for  ~~ 

the  purposes  of  the  said  railway  ;  and  that  they  were  willing  to  treat 

for  the  purchase  of  the  interest  of  the  said  J.  H.,  S.  B.,  and  J.  G., 

therein,  and  as  to  the  compensation  to  be  made  to  them  for  the  damage 

that  might  be  sustained  by  them  by  reason  of  the  execution  of  the 

works  of  the  said  railway;  and  in  and  by  the  said  notice  the  said  com-  Demand  of 

pany  required  the  said  J.  H.,  S.  B.,  and  J.  G.  to  deliver  a  statement 

in  writing  of  the  particulars  of  their  estate  and  interest  in  the  said  land  claim. 

and  buildings,  and  of  the  claim  made  by  them,  in  respect  thereof. 

And  whereas,  in  pursuance  of  the  said  last-mentioned  notice,  the  said  Particulars  of 
J.  H.,  S.  B.,  and  J.  G.,  on  or  about  the  26th  day  of  January  last  past,  j^^^ 
by  a  statement  in  writing,,  informed  the  said  company  that  they  the  compensation. 
said  J.  H.,  S.  B.,  and  J.  G.  were  lessees  of  the  said  land  and  buildings 
for  a  term  of  twenty-one  years,  from  the  24th  day  of  June,  1879, 
under  a  lease  from  J.  A.,  Esq.,  of  L  -  ,  aforesaid:  and  that  they 
claimed  the  sum  of  £3380  as  a  compensation  for  the  value  of  their  said 
land  and  buildings  so  as  to  be  taken  as  aforesaid,  and  for  the  damage 
which  would  be  sustained  by  them  by  reason  of  the  execution  of  the 
works  of  the  said  railway,  and  of  the  severing  of  such  land  and  build- 
ings from  their  other  lands  and  buildings. 

And  whereas  the  said  railway  company  offered  to  pay  to  the  said  Compensation 
J.  H.,  S.  B.,  and  J.  G.,  the  sum  of  £600  as  and  for  the  compensation 
for  the  value  of  the  said  land  and  buildings,  and  for  such  damage  as 
aforesaid,  and  have  not  offered  to  pay  any  other  or  larger  sum  what- 
ever in  respect  of  the  same. 

And  whereas  the  said  J.  H.,  S.  B.,  and  J.  G.,  and  the  said  railway  Difference  as 
company,  did  not  agree  as  to  the  amount  of  compensation  to  bo  paid  to  amount- 
as  aforesaid,  but  a  dispute  arose  between  them  as  to  the  same. 

And  whereas  the  said  J.  H.,  S.  B.,  and  J.  G.,  by  a  notice  in  writing  Demand  of 
under  their  hands,  dated  on  or  about  the  18th  day  of  August  last,  and 
delivered  to  the  said  company  before  the  said  company  had  issued  their 
warrant  to  the  sheriff  to  summon  a  jury  in  respect  of  the  said  land  and 
buildings,  signified  their  desire  to  the  said  company  to  have  the  amount 
of  compensation  settled  by  arbitration  ;  and  in  the  said  notice  stated 
tho  interest  in  respect  of  which  they  claimed  compensation  and  the 
amount  of  compensation  claimed  by  them,  and  tho  dispute  respecting 
such  amount  which  they  required  to  be  settled  by  arbitration. 

And  whereas  the  said  J.  II.,  S.  B.,  and  J.  G.,  and  tho  said  company, 
did  not  concur  in  tho  appointment  of  a  single  arbitrator. 

And  whereas,  by  the  notice  last  aforesaid,  tho  said  J.  II.,  S.  B.,  and  Notice  to 
J.  G.  required  tho  said  company  to  nominate  and  appoint  an  arbitrator  avpoirrt^ 
on  their  part  to  whom  the  said  dispute  respecting  tho  said  compensa-  arbitrator. 
tion  should  bo  referred. 

And  whereas  tho  said  J.  H.,  S.  B.,  and  J.  G.,  on  or  about  the  30th  Appointment 
day  of  August  last,  duly  nominated  and  appointed,  by  writing,  under       '''^01 


their  hands,  J.  H.  B.,  of  L  -  ,  aforesaid,  auctioneer  and  surveyor,  to  owner. 
be  an  arbitrator,  to  whom  the  question  of  such  compensation  as  aforo- 
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FORM  LXVI.  said  should  be  referred,  and  delivered  the  said  appointment  to  the  said 
"  J.  H.  B. 

And  whereas,  pursuant  to  the  said  notice,  the  said  company,  on  or 
about  the  13th  day  of  September  last,  duly  nominated  and  appointed, 
in  writing  under  their  hands  of  two  of  the  directors  of  the  said 
company,  G.  M'D.,  of  C. ,  in  the  said  county  of  Stafford,  sur- 
veyor, to  be  an  arbitrator,  to  whom  the  question  of  such  compensation 
as  aforesaid  should  be  referred,  and  delivered  the  said  appointment  to 
the  said  G.  M'D. 

And  whereas  the  said  arbitrators,  before  they  entered  into  the  con- 
sideration of  any  of  the  matters  so  referred  to  them  as  aforesaid, 
respectively  duly  made  and  subscribed  in  the  presence  of  a  justice 
duly  authorised  in  that  behalf,  the  declaration  required  by  the  before- 
mentioned  acts. 

And  whereas  the  said  arbitrators,  before  they  entered  upon  the 
matters  so  referred  to  them,  did,  on  the  18th  day  of  September  last,  in 
pursuance  of  the  said  statutes,  by  writing  under  their  hands,  duly 
nominate  and  appoint  me,  the  before-mentioned  A.  L.  B.,  to  be  the 
umpire  in  the  matter  of  the  said  arbitration. 

And  whereas  the  said  arbitrators  took  upon  themselves  the  burthen 
of  the  reference,  and  duly  heard  and  considered  the  allegations  and 
proofs  of  the  said  J.  H.,  S.  B.,  and  J.  G.,  and  of  the  said  company 
respectively,  concerning  the  amount  of  the  said  compensation. 

And  whereas  the  said  arbitrators,  on  or  about  the  1st  day  of 
October  last,  and  within  twenty-one  days  after  the  appointment  of  the 
last  of  the  said  arbitrators,  by  writing  under  their  hands,  duly 
appointed  an  extended  time  for  the  making  of  their  award,  namely, 
until  the  19th  day  of  November  instant. 

And  whereas  the  said  arbitrators  disagreed  and  differed  respecting 
the  matters  referred  to  them,  and  by  reason  of  such  differences  between 
them  failed  to  make  their  award  either  within  twenty-one  days  after 
the  day  on  which  the  last  of  the  said  arbitrators  was  appointed,  or 
within  the  extended  time  for  making  their  award  so  appointed  as 
aforesaid ;  whereby  the  matters  referred  to  the  said  arbitrators  afore- 
said duly  came  before  me  as  umpire  for  determination. 

Now  know  ye  that  I,  the  said  A.  L.  B.,  having  taken  upon  myself 
the  burthen  of  the  reference ;  and  having,  before  entering  upon  or 
taking  into  consideration  any  of  the  matters  referred  to  me,  duly  made 
and  subscribed,  in  the  presence  of  a  justice  duly  authorised  in  that 
behalf,  the  declaration  required  by  the  said  acts,  which  said  declara- 
tion is  hereunto  annexed :  and  having  been  attended  by  the  parties 
and  their  witnesses,  and  having  heard  and  considered  the  allegations 
and  proofs  of  the  respective  parties,  and  having  viewed  the  said  lands 
and  buildings  ;  and  having  also  in  making  this  my  award  regarded  not 
only  the  value  of  the  interest  of  the  said  J.  H.,  S.  B.,  and  J.  G.  in  the 
land  and  buildings  so  to  be  taken  by  the  said  company  as  aforesaid, 
but  also  the  damage  to  be  sustained  by  the  said  J.  H.,  S.  B.,  and  J.  G. 
l)y  reason  of  the  severing  of  the  land  and  buildings  so  to  be  taken  from 
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the  other  lands  of  the  said  J.  H.,  S.  B.,  and  J.  G.,  and  by  the  other- 
wise injuriously  affecting  such  other  lands  by  reason  of  the  exercise 
by  the  said  company  of  the  powers  contained  in  the  said  acts  :  do  make 
this  my  award  in  writing,  of  and  concerning  the  premises,  in  the 
manner  following ;  that  is  to  say, 

I  do  award,  settle,  order,  and  determine,  that  there  is  due  from  the 
said  railway  company  unto  the  said  J.  G.,  S.  B.,  and  J.  G.,  the  sum 
of  £2805  as  and  for  the  purchase-money  and  compensation  for  the 
interest  of  the  said  J.  H.,  S.  B.,  and  J.  G.  in  the  said  land  and 
buildings  so  intended  to  be  taken  as  aforesaid ;  and  for  all  damages  to 
be  sustained  by  the  said  J.  H.,  S.  B.,  and  J.  G.  by  reason  of  the 
severing  of  the  said  land  and  buildings  from  the  other  lands  and 
buildings  of  the  said  J.  H.,  S.  B.,  and  J.  G. ;  and  the  otherwise 
injuriously  affecting  such  other  lands  and  premises  by  the  exercise  by 
the  said  railway  company  of  the  powers  contained  in  the  said  acts. 

And  whereas  the  said  sum  of  £2805,  which  I  have  above  awarded  as 
such  compensation,  is  greater  than  the  sum  offered  by  the  said  railway 
company  as  such  compensation,  whereby  the  costs  of  and  incident  to 
this  arbitration  are  to  be  borne  and  paid  by  the  said  railway  company ; 
I  further  award,  adjudge,  and  settle  the  amount  of  the  costs  of  this 
arbitration,  and  incident  thereto,  incurred  by  the  said  J.  H.,  S.  B.,  and 
J.  G.,  at  the  sum  of  £  [  ],  and  the  amount  of  the  costs  of  and 

incident  to  the  award,  at  the  sum  of  £  [  ]  (e). 

As  witness  my  hand  this  twenty-fourth  day  of  November,  A.D.  1881. 

A.  L.  B. 
Signed  and  published  on  the  day  and  year 

last  above  mentioned,  in  the  presence  of 

J.  F.  S. 

The  Schedule  above  referred  to.  Schedule. 
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Signed  by  the  said  A.  L.  B.  on  the  day  and 
year  last  above  mentioned,  in  the  pre- 
sence of  J.  F.  S. 
[Let  the  plan  be  annexed,  signed,  and  attested.'] 


A.  L.  B. 


(<•)  See  P.  II.  ch.  9,  p.  472,  as  to  making  a  separate  certificate  for  the  costs. 
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Declaration  I,  A.  L.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully 

annexed?  a  an(*  honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  deter- 
mine the  matters  referred  to  me  tinder  the  provisions  of  the  act. 
[Here  recite  the  name  of  the  special  act  or  acts.'] 

A.  L.  B. 

Made  and  subscribed  in  the  presence  of  \_name  of  the  justice'], 
the  third  day  of  November,  A.D.  1881. 


LXVII. 

Award  [Award  defective  for  a  mistake  in  the  Christian  name  of  one  of  the 

reference  back  P0-1"^68^  and  for  deciding  a  cause  by  directing  a  verdict  to  be  entered 
without  any  authority  so  to  direct.  This  may  be  endorsed  on  the  award.~\ 
Whereas  by  a  rule  of  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice,  made  the  [  ]  day  of  [  ]  last,  it  was  ordered 

that  my  award  should  be  referred  back  to  me  to  reconsider  and  amend 
the  same  if  I  should  think  fit ;  now  I,  the  within-named  arbitrator, 
having  reconsidered  this  my  award  within  written,  do  hereby  declare 
and  award  that  the  same  ought  to  be  amended  by  substituting  the 
name  Joseph  Howett  for  the  name  James  Howett  whenever  such  last- 
mentioned  name  occurs  in  the  said  award ;  and  that  the  said  award 
ought  now  to  be  read  as  if  the  name  Joseph  Howett  had  originally 
stood  therein,  instead  of  the  name  James  Howett,  in  every  instance 
where  such  last-mentioned  name  occurs;  the  name  James  Howett 
having  been  therein  inserted  by  mistake,  instead  of  the  name  Joseph 
Howett,  and  Joseph  Howett  being  the  person  thereby  meant  and 
intended  by  me  (/). 


LXYIH. 

Award  con-  Whereas  by  a  certain  order  of  Nisi  Prius,  made  on  the  trial  of  a 

firmed  by  cause  in  which  A.  B.  was  the  plaintiff,  and  C.  D.  the  defendant,  it  was 

reference  back,  ordered  among  other  things  that  the  said  action,  and  all  matters  in 

difference  between  the  said  parties,  should  be  referred  to  the  award  of 

me,  X.  Y.,  of  [  ],  as  by  reference  to  the  said  order  will  more 

fully  appear. 

And  whereas  I,  the  said  X.  Y.,  did  pursuant  to  the  said  order,  on 
the  [  ]  day  of  [  ],  make  and  publish  my  award  in  writing 

of  and  concerning  the  matters  referred  by  the  said  order  of  Nisi  Prius. 
And  whereas  by  a  rule  of  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice,  made  the  [  ]  day  of  [  ],  A.D.  [  ], 

it  was  ordered  that  it  should  be  referred  back  to  me,  the  said  arbitrator, 
to  reconsider  the  amount  of  the  damages  awarded  by  me  to  the  plaintiff 

(/)  See  P.  II.  ch.  10,  B.  2,  p.  488,  as  to  referring  back. 
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in  the  said  action,  and  that  the  costs  of  the  further  reference  and  award 
should  be  in  my  discretion. 

Now  I,  the  said  X.  Y.,  having  taken  upon  myself  the  burthen  of 
this  further  reference,  and  having  heard  and  duly  considered  the 
allegations  and  proofs  further  made  and  adduced  by  the  said  parties, 
and  having,  in  pursuance  of  the  said  rule,  reconsidered  the  amount  of 
the  said  damages ;  do  hereby  award  and  declare,  that  I  see  no  reason 
to  alter  the  amount  of  the  said  damages,  and  I  do  therefore  hereby 
confirm  my  former  award,  and  direct  it  to  stand  as  to  the  said 


And  I  further  award  and  order,  that  the  said  0.  D.  shall  pay  and 
bear  the  costs  of  this  my  second  award,  and  also  pay  to  the  said  A.  B. 
his  costs  of  and  incidental  to  this  second  reference. 

In  witness  whereof,  &c. 


LXIX. 

In  the  High  Court  of  Justice.  [  ],  18     .    No.     . 

Queen's  Bench  Division. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

Whereas  by  an  order  of  reference  hereunto  annexed,  made  by  Keport  of 
[  ],  bearing  date  the  [  ]  day  of  [          ],  in  a  certain  action  refer?eted  to 

pending  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  it  was  ordered  inquire  and 
that  the  questions  arising  therein  [or  "the  question  whether,"  as  in 
the  order  of  reference]  should  be  referred  to  me  for  inquiry  and  report, 
pursuant  to  the  Arbitration  Act,  1889,  s.  13. 

Now  I,  the  said  X.  Y.,  having  duly  heard  and  considered  the  evi- 
dence given  before  me  relating  to  the  said  questions  [if  there  has  been  a 
view,  add,  ' '  and  having  viewed  the  premises  mentioned  in  the  statement 
of  claim,"]  do  hereby  report  to  the  judges  of  the  aforesaid  division  of 
the  High  Court  of  Justice,  as  follows  :  \_Here  set  out  the  report  on  the 
particular  matters  referred"]. 

In  witness  whereof  I  have  hereunto  sot  my  hand,  this  [  ]  day 

Of  [  ],  A.D.  [  ]. 

X.  Y. 

Signed  and  published  this  [  ]  day  of 

[  ],  in  the  presence  of  [  ]. 
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LXX. 

In  the  High  Court  of  Justice.  [  ],  18     .     No.     . 

Queen's  Bench  Division. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

Report  of  [Commence  as  in  the  preceding  form  down  to  "  it  was  ordered."] — that 

re.ei!e^aP",  the  issues  of  fact  and  account  in  this  action  [or  "  the  following  ques- 
tions of  '  fact'  or  '  account,'  viz.,"  here  state  the  questions  as  in  the  order 
of  reference,  or  "the  whole  cause  "]  should  be  tried  before  me,  pursuant 
to  s.  14  of  the  Arbitration  Act,  1889. 

Now  I,  the  said  X.  T.,  having  duly  heard  and  considered  the  evi- 
dence given  before  me  relating  to  the  said  questions  [or  "  cause  "],  and 
having  tried  the  said  questions  [or  "issues  of  fact,"  or  "cause"], 
do  hereby  report.  [Here  set  out  findings  on  each  question  and  issue 
referred.] 

In  witness  whereof  I  have  hereunto  set  my  hand,  this  [  ]  day 

Of  [  ].  A.D.  [  ]. 

X.  Y. 

Signed  and  published  this  [  ]  day  of 

],  in  the  presence  of  [  1. 
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LXXI. 

In  the  High  Court  of  Justice. 

Queen's  Bench  [or  Chancery]  Division. 

I,  0.  P.,  of  [  ],  make  oath  and  say : —  Affidavit  of 

_..r  -.,„..  _  _  _T  ,    execution  of 

1.  On  the  [  ]  day  of  [  ],  A.D.  [  ],  I  was  present  bond  of 

and  did  then  see  C.  D.  duly  execute  the  bond  or  obligation  hereunto  submission, 
annexed ;  and  the  said  C.  D.  did  then  sign,  and  as  his  act  and  deed 
deliver,  the  said  bond  or  obligation  in  the  presence  of  me,  this 
deponent ;  and  the  name  C.  D.  at  the  foot  thereof  is  of  the  proper 
handwriting  of  the  said  C.  D. ;  and  the  name  0.  P.  subscribed  to  the 
said  bond  as  the  witness  thereof  is  of  the  proper  handwriting  of  me, 

this  deponent. 

0.  P. 
Sworn,  &c. 

This  affidavit  is  filed  on  behalf  of  [  ]. 


LXXII. 

In  the  High  Court  of  Justice.  [Year,  letter,  and  number,  if  any."] 

Queen's  Bench  Division. 

Between  A.  B.,  Plaintiff, 

and 

C.  D.,  Defendant. 

[  When  there  is  no  cause  in  court  omit  all  title 
of  the  parties,  or  say,  "In  the  matter  of  the 
arbitration  between  A.  B.  and  C.  D."] 

I,  0.  P.,  of  [  ],  make  oath  and  say  : — 

1.  I,  this  deponent,  did,  on  the  [         ]  day  of  [         ],  A.D.  [          ],  Affidavit  of 
see  X.  Y.  "  sign  and  publish"  [or  "  sign,  seal,  and  publish,"  as  the  an  awar<i. 
case  may  le~\,  "  the  award  in  writing  hereto  annexed"  [or  "  his  award 

in  writing,  between  A.  B.,  of  [  ],  and  C.  D.,  of  [  "],  bearing 

date  the  day  and  year  aforesaid"]. 

2.  The  name  X.  Y.  set  and  subscribed  to  the  said  award  as  the  party 
executing  the  same  is  of  the  proper  handwriting  of  the  said  X.  Y. 
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3.  The  name  0.  P.,  set  and  subscribed  thereto  as  witness  attesting 
the  execution  of  the  said  award,  is  of  the  proper  handwriting  of  me, 
this  deponent  (g}. 

0.  P. 

Sworn,  &c. 

This  affidavit  is  filed  on  behalf  of  [  ]. 


Lxxni. 

In  the  High  Court  of  Justice.  [Tear,  letter,  and  number]. 

Queen's  Bench  [or  Chancery]  Division. 

Between  W.  B.,  Plaintiff, 

and 
The  C.  D.  Railway  Company,  Defendants. 

Affidavit  i}  W.  H.,  of  [  ],  solicitor  for  the  above  W.  B.,  make  oath 

verifying  copy        , 

of  award  on          na  Sa7  • — 

1.  I,  on  the  [  ]  day  of  [  ],  received  from  M.  T.,  the 

solicitor  for  the  above-named  company,  a  copy  of  the  award  made  by 
M.  P.,  in  the  matter  above-mentioned,  and  which  said  copy  of  the  said 
award  is  hereunto  annexed,  and  which  said  award  was  taken  up,  and  is 
now  in  the  possession  of  the  said  M.  T.  as  such  solicitor  as  aforesaid,  or 
of  the  said  company,  as  I,  this  deponent,  verily  believe  (h}. 

W.  H. 

Sworn  in  court  this  [  ]  day  of  [  ],  1855. 

This  affidavit  is  filed  on  behalf  of  [  ]. 


LXXIY. 

[Commence  as  in  the  previous  Forms."] 
Affidavit  of  2.  The  time  for  making  the  said  award  was,  on  the  [  ]  day 

S^RSot  of  c         3»  A-D-  c         ]•  duly  enlar?ed  to  the  c        ] day 

publication  of    of  [  ],  A.D.  [  ],  by  the  writing  under  the  hand  of  the 

award.  ga£^  ^  Y.  indorsed  on  the  said  bond  [or  other  submission,  as  the  case 

may  be"]. 

3.  The  name  of  the  said  X.  Y.  set  and  subscribed  to  the  said  indorse- 
ment is  of  the  proper  handwriting  of  the  said  X.  Y. 

4.  The  said  award  was  made  and  published  on  the  [  ]  day 
of  [                    ],  A.D.  [                ],  and  within  the  enlarged  time  for 
making  and  publishing  the  same. 

This  affidavit  is  filed  on  behalf  of  [  ]. 

(y)  See  P.  III.  ch.  9,  s.  4,  d.  1,  (h)  See  P.  III.  ch.  9,  s.  4,  d.  1, 

p.  677,  as  to  verifying  the  award.  p.  677,  as  to   sufficiently  verifying 

the  award. 
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LXXV. 

In  the  High  Court  of  Justice. 
Queen's  Bench  Division. 

The  [          ]  day  of  [          ],  A.D.  1890. 

In  the  matter  of  an  arbi-  \      Upon  reading  the  affidavit  of  [  ]  Order  making 

tration  between  A.  B.  >  and    the   agreement   thereunto    annexed,  rete^ucean 
and  C.  D.  '  dated  [          ],  between  [          ]and[          ].  order  of  court. 

It  is  ordered  that  the  said  agreement  be  entered  and  made  an  order  of 
the  High  Court  of  Justice,  Queen's  Bench  Division,  which  said  agree- 
ment is  in  the  words  following,  to  wit  [here  copy  the  agreement  verbatim], 
Upon  the  motion  of  Mr.  [  ]. 

By  the  Court. 


LXXVI. 

In  the  High  Court  of  Justice. 
Queen's  Bench  Division. 

Wednesday,  the  twenty-third  day  of  November,  A.D.  1890. 

Lancashire.']     It  is  ordered  that  an  order  made  at  the  General  Quarter  Rule  making 
Sessions  of  the  Peace,  held  by  adjournment  at  Preston,  in  and  for  the  ^fe^-eiice  ^y 
County  Palatine  of  Lancaster,  on  the  fifth  day  of  April,  1890,  be  entered  Quarter 
and  made  a  rule  of  this  court,  which  said  order  is  as  follows,  that  is  0!^°^  a  rule 
to  say. 

[Here  set  out  the  order  of  Sessions,  referring  the  matters  of  appeal 
verbatim.     See  Form  XXXVII.'] 


Lxxvn. 

In  the  High  Court  of  Justice. 
Queen's  Bench  Division. 

Monday,  the  [  ]  day  of  July,  A.D.  1890. 

In  the  matter  of  the  arbitration  ]       Upon  reading  the  affidavit  of  K.L.  Rule  making 
between  the  London  and  North-  |   [verifying  appointment  of  arbitrator  J™  J^°n 
Western  Kail  way  Company  under  J>  by  the  company],  and  the  appoint-  Lands  Clauses 
the  Lands  Clauses  Consolidation      ment  of  arbitrator  or  submission  to  Consolidation 


Act,  1845,  and  0.  P.  arbitration  on  the  part  of  tho  Lon.          rule  ofttj 


don  and  North-  Western  Railway  Company,  under  tho  Lands  Clauses  Division. 
Consolidation  Act,  1845,  and  bearing  date  the  [  ]  day  of  [date 

°f  appointment"],  and  duly  executed  "  by  A.  B.  and  C.  D.,  two  of  the 
directors  of  the  said  company"  [or  by  "  E.  F.,  secretary  to  tho  said 
company"],  thereto  annexed,  tho  affidavit  of  L.  M.  [verifying  appoint- 
ment of  arbitrator  by  the  landowner],  and  the  appointment  of  arbitrator 
or  submission  to  arbitration  on  tho  part  of  tho  said  0.  P.,  bearing  date 
the  [  ]  day  of  [date  of  appointment],  thereto  annexed,  it  is  ordered 
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that  the  said  two  several  appointments  of  arbitrators,  or  submissions  to 
arbitration,  be  respectively  entered  and  made  a  rule  of  this  court : 
•which  two  several  appointments  of  arbitrators,  or  submissions  to  arbi- 
tration, are  in  the  words  following,  to  wit  [copy  of  the  appointments 
verbatim},  tlpon  the  motion  of  Mr.  [  ]  (i~). 

By  the  Court. 


Order  making 
a  submission 
under  the 
Lands  Clauses 
Consolidation 
Act  an  order  of 
the  Chancery 
Division. 


Lxxvm. 

In  the  High  Court  of  Justice. 
Chancery  Division. 

Mr.  Justice  £  ]. 

Wednesday,  the  [  ]  day  of  November,  [  ]. 

In  the  matter  of  the  submis-  1       UPon  m°tion  this  day  made  unto 

this  court  by  Mr.  Palmer,  of  counsel 
for  B.  Y.  E.,  and  upon  producing  a 
submission  to  arbitration,  bearing 
]  day  of  July,  [         ], 
and  signed  by  William  Carr,  secre- 
tary to  the  said  South  D.  Eailway 
j  Company,  as  by  affidavit  appears; 
and  a  submission  to  arbitration,  bearing  date,  Plymouth  [    .  ], 

and  signed  by  B.  Y.  E.,  as  by  affidavit  also  appears;  it  was  prayed 
that  the  said  two  several  submissions  to  arbitration  may  be  made  an 
order  of  this  court,  and  be  observed  and  performed  by  all  parties 
thereto,  according  to  the  tenor  and  true  meaning  thereof:  which  is 
ordered  accordingly  (&). 


sion  to  arbitration  of  B.  Y.  E., 
of  Plymouth,  in  the  county 
of  Devon,  gentleman,  and  the 
South  D.  Eailway  Company.  >•  "T 

And   in    the    matter    of    the      date  the  L 
South  D.  Eailway  Act,  and  of 
the  Lands  Clauses  Consolidation 
Act,  1845. 


Order  making 
award  order 
of  Chancery 
Division  by 
consent. 


In  the  High  Court  of  Justice.  .     [Fear,  letter,  and  number.'] 

Chancery  Division. 

Master  of  Eolls. 

Wednesday,  the  [  ]  day  of  [  ],  A.D.  1881. 

Between  A.  B.,  Plaintiff, 

and 

C.  D.,  Defendant. 

Upon  motion  this  day  made  unto  this  court  by  Mr.  E.,  of  counsel  for 

the  plaintiff,  it  was  prayed  that  the  writing  of  award,  bearing  date  the 

]  day  of  [  J,  under  the  respective  hands  and  seals  of 

X.  T.  and  U.  V.,  Esquires,  and  by  them  sealed  and  delivered,  being 

first  duly  stamped,  in  the  presence  of  [  ],  may  be  made  an  order 


(i)  See  P.  III.  ch.  5,  a.  2,  p.  584, 
as  to  making  a  submission  under  the 
Lands  Clauses  Act  a  rule  of  court. 


(£)  See  Reg.  Lib.  A.  1847,  fol.  70, 
E.  D.  C. 
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of  this  court :  Whereupon,  and  upon  hearing  Mr.  F.,  of  counsel  for  the 
defendant,  who  consented  thereto : — This  court  doth  order,  that  the  said 
award  be  made  an  order  of  this  court ;  and  that  the  same  be  observed 
and  performed  by  all  parties  thereto,  according  to  the  tenor  and  true 
meaning  thereof  (I). 


LXXX. 

In  the  High  Court  of  Justice. 
Chancery  Division. 

Mr.  Justice  [  ]. 

Tuesday,  the  [  ]  day  of  [  ]  A.D.,  [        ]. 

In  the  matter  of  the  arbitration  \      UPon  motion  this  da7  made  unto  award       er 
between  A.  B.  and  C.  D.  (  this  court  by  Mr.  E.,  of  counsel  for  of  chancery 

And  in  the  matter  of  the  Arbi-  t  the  said  A.  B.,  it  was  prayed  that  Division  on 
tration  Act,  1889.  )  the  ^^g  of  award(  bearing  date  of 


the  [  ]  day  of  [  ],  under  the  hand  of  X.  Y.,  Esq.,  notice  of 

barrister-at-law,  and  by  him  signed  and  delivered  to  the  said  A.  B.,  in  n     lon< 
the  presence  of  [  ],  may  be  made  an  order  of  this  court  :  Where- 

upon, and  upon  hearing  an  affidavit  of  notice  of  this  motion  to  the  said 
A.  B.  read  :  —  This  court  doth  order,  that  the  said  award  be  made  an 
order  of  this  court  ;  and  that  the  same  be  observed  and  performed  by 
all  parties  thereto,  according  to  the  tenor  and  true  meaning  thereof. 


LXXXI. 

[Entitle  the  affidavit  as  an  affidavit  of  an   execution  of  an  award,  Affidavit  of 

Form  LXXU.l-I,  A.  B.  of  [  ],  one  of  the  parties  to  the  said  Ber™?  ?f 

.  L  submission, 

arbitration,  make  oath  and  say  : —  allocator  and 

1.  A  submission  of  me  and  of  C.  D.,  of  [  ],  to  the  award  of  demand  of 

X.  Y.,  was  made  in  writing  on  the  [  ]  day  of  [  ],  A.D.  8um  *?&  costs 

..  awarded. 

2.  I  personally  served  the  said  C.  D.  with  a  true  copy  of  the  said 
submission,  and  of  the  master's  allocatur  given  for  costs,  taxed  pur- 
suant to  the  said  award,  and  also  with  a  true  copy  of  the  award  of  the 
said  X.  Y.  hereto  annexed;   and  at  the  same  time  showed  the  said 
C.  D.  the  said  original  submission,  allocatur,  and  award,   and  de- 
manded of  him  the  payment  of  the  sum  of  £  [  ],  awarded  to  me 
by  the  said  award  ;  and  also  the  sum  of  £  [                 ],  allowed  by  the 
master  for  costs,  pursuant  to  the  said  award  ;   but  the  said  C.  D.  did 

(I)    In  the  case  of  Stanley  v.  Blun-       1847,  the  awards  were  made  orders 
dell,  V.-C.  E.,  21st  Dec.,  1846  ;  and      on  similar  forms. 
Fradley  v.  Haslam,  M.  R.,    19  Ap. 

H.  3  E 
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Notice  of 
enlargement. 


not  then,  or  at  any  time  afterwards,  pay  the  said  sums,  or  either  of 
them,  or  any  part  of  either  of  them,  to  me  or  to  any  person  on  my 
behalf ;  and  both  the  said  sums  now  remain  wholly  due  and  owing 
to  me. 

3.  At  the  time  of  making  the  demand  of  the  said  sums,  the  said 
C.  D.  had  notice,  and  I  then  gave  him  notice,  that  the  time  for  making 
the  said  award  had  been  duly  enlarged,  and  that  the  same  award  had 
been  made  and  published  within  the  said  enlarged  time  («). 

This  affidavit  is  filed  on  behalf  of  [  ]. 


LXXXH. 


Power  of 
attorney  to 


awarded. 


Know  all  men  by  these  presents,  that  I,  A.  B.,  of  [  ],  for 

demandm°        divers  good  causes  and  considerations  me  hereunto  moving,  have  made, 
and  costs  ordained,  authorized,  constituted,  and  appointed,  and  by  these  presents 

do  make,  ordain,  authorize,  constitute,  and  appoint,  E.  F.,  of  [  ], 
gentleman,  my  true  and  lawful  attorney,  for  me,  and  in  my  name,  and 
to  my  use,  to  ask,  demand,  and  receive,  of  and  from  0.  D.  of  [  ], 

the  sum  of  £  [  ],  awarded  to  be  paid  to  me  by  the  award  of 

X.  T.,  made  under  the  submission  between  me  and  the  said  0.  D., 
dated  the  [  ]  day  of  [  ],  A.D.  [  ],  and  also  the  sum 

of  £  [  ],  for  costs,  allowed  to  me  by  the  allocatur  of  the  master, 

pursuant  to  the  said  award,  and  under  and  by  virtue  of  an  order  of  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice,  bearing  date  the 
[  ]  day  of  [  ],  A.D.  [  ]  ;  and  on  payment  thereof, 

acquittances,  or  other  sufficient  discharges  for  the  same  for  me,  and  in 
my  name,  to  make,  seal,  and  deliver,  and  to  do  all  other  lawful  acts 
and  things  whatsoever  concerning  the  premises,  as  fully  in  every 
respect  as  I  myself  might  or  could  do,  if  I  were  personally  present. 
And  I  hereby  ratify,  confirm,  and  allow  all  and  whatsoever  my  said 
attorney  shall  in  my  name  lawfully  do,  in  and  about  the  said  premises, 
by  virtue  of  these  presents.  In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  this  [  ]  day  of  [  ],  A.D.  [  ]  (o). 

A.  B.  (L.S.) 

Sealed,  signed,  and  delivered,  in 
the  presence  of  0.  P. 


(«)  See  P.  III.  ch.  6,  s.  2,  p.  595, 
as  to  the  proceedings  for  an  attach- 
ment ;  P.  III.  ch.  7,  s.  2,  p.  623,  as 
to  the  proceedings  for  a  rule  to  pay 


the  sum  awarded. 

(o)  See  P.  III.  ch.  6,  s.  2,  p.  595, 
as  to  the  demand  necessary  before 
an  attachment. 
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Lxxxni. 

In  the  High  Court  of  Justice.  [Year,  letter,  and  number  of 

Queen's  Bench  Division.  cause,  if  any. ~] 

Mr.  Justice  [  ]. 

[_lf  the  reference  is  in  a  cause,  say  "Between  A.  B.,  Plaintiff,  and 
C.  D.,  Defendant."     If  there  is  no  cause,  say,  "  In  the  matter  of 
the  arbitration  between  A.  B.  and  C.  D."] 
Upon  hearing  the  solicitors  or  agents  [or  counsel]  on  both  sides,  and  Judge's  order 
upon  reading  the  affidavits  of  G.  H.  and  I.  K,  it  is  ordered  that  the 
defendant  [or  the  said  0.  D.]  do  pay  to  the  plaintiff  [or  to  the  said 
A.  B.]  the  several  sums  of  £  [  ]  [the  sum  awarded]  and  £  [          ] 

[the  amount  of  taxed  costs'],  pursuant  to  [the  order  made  in  this  cause 
or  "  the  submission"],  on  {date  of  order  of  reference  or  of  the  submis- 
sion"], the  award  made  between  the  parties,  and  the  allocatur  of  E.  P., 
one  of  the  masters  of  the  Supreme  Court,  and  that  the  defendant  [or  the 
said  C.  D.]  do  pay  to  the  plaintiff  [or  to  the  said  A.  B.]  the  costs  of 
and  occasioned  by  this  application. 
Dated  the  [  ]  day  of  [  ],  A.D.  [  ]. 


LXXXIV. 

In  the  High  Court  of  Justice.  [          ],  1881.    No.  [here  put 

Queen's  Bench  Division.  the  letter  and  number."] 

Between  A.  B.,  Plaintiff, 

and 

C.  D.,  Defendant. 

Wednesday,  30th  November,  A.D.  1881. 

The  action  having  on  the  27th  November,  1881,  been  tried  before  Judgment 
X.  Y.,  Esq.,  an  official  [or  "special"]  referee,  and  the  said  X.  Y.  after  trial  by 
having  found  [state  substance  of  referee's  certificate'],  [or  having  ordered 
that  judgment  be  entered  for  ],  it  is  this  day  adjudged  that 


LXXXV. 

In  the  High  Court  of  Justice.  [  ],  18     .     No.     . 

[  ]  Division. 

Between  [  ],  Plaintiff, 

and 

[  ],  Defendant. 

[  ],  the  [  ]  day  of  [  ],  A.D.  18     . 

The  questions  of  account  in  this  action  having  been  referred  to  Judgment 
[  ],  and  he  having  found  that  there  is  due  from  the  [  ]  to 

(p)  See  the  Rules  of  the  Supreme  Court,  Appendix  F  8. 
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account  by  a 
referee. 


],  and  directed  that  the  [ 


]do 


the  [  ]  the  sum  of  £  [ 

pay  the  costs  of  the  reference. 

It  is  this  day  adjudged  that  the  [  ]  recover  against  the  said 

]  £  [  ],  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  [  ],  as 

appears  by  a  taxing  officer's  certificate,  dated  the  [        ]  day  of  [        ], 
18         . 


Notice  of 
motion  for 
adoption  and 
enforcement 
of  report. 


LXXXVI. 

{Commence  the  notice  of  motion  as  in  Form  XIII.'] — on  the  part  of  the 
plaintiff  [or  "defendant"],  that  the  report,  dated  [  ]  day  of 

[  ]  of  X.  Y.,  Esq.,  the  official  referee  [or  "  special  referee"]  in 

this  action  [or  "matter"],  may  be  adopted  [if  it  is  desired  that  part 
only  of  the  report  be  adopted,  continue,  "  so  far  as  the  same  reports  that 
the  sum  of  £  [  ]  is  due  from  the  defendant  to  the  plaintiff,"  or 

as  the  case  may  be],  and  that  the  defendant  may  be  ordered  to  pay  to 
the  plaintiff  the  sum  of  £  [  ],  mentioned  in  the  said  report, 

together  with  the  plaintiff's  costs  of  this  action  to  be  taxed. 


Notice  of 
motion  to  set 
aside  award. 


LXXXYII. 

In  the  High  Court  of  Justice. 

]  Division. 
In  the  matter  of  an  arbitration  between  A.  B.  and  C.  D. 

Take  notice  that  the  court  will  be  moved  on  Tuesday  the  [ 
day  of  December,  1891,  at  10.30  o'clock  in  the  forenoon,  or  so  soon 
after  as  counsel  can  be  heard  by  [  ]  on  behalf  of  A.  B.,  that  the 

award  made  between  the  parties  by  X.  Y.  may  be  set  aside  on  the 
following  grounds: — 1st  [here  state  the  grounds,  e.g.  (1)  that  the  arbi- 
trator misconducted  himself  in  that  no  proper  j  udicial  investigation  of 
the  matters  in  dispute  was  held  by  him  in  the  presence  of  the  parties ; 
(2)  that  no  evidence  was  taken  by  the  arbitrator,  nor  any  opportunity 
given  to  the  applicant  of  calling  witnesses  or  cross  examining  the  said 
C.  D.  or  his  witnesses,  although  the  applicant  was  anxious  to  do  so]. 

And  take  notice  that  the  said  A.  B.  will  in  support  of  such  motion 
read  the  following  affidavits  filed  in  this  matter,  namely,  the  affidavit 
of  W.  K.  sworn  on  the  [  ]  day  of  [  ],  and  filed  on  the 

same  day,  the  affidavit  of  C.  F.  sworn  on  the  [  ]  day  of 

December,  and  filed  on  the  [  ]  day  of  December,  copies  of  which 

affidavits  are  served  herewith. 

Dated  this  [  ]  day  of  December,  1891. 

Solicitors  to  A.  B. 

To  the  above  C.  D. 


(q)  Rules  of  the  Supreme  Court,  Appendix  F.  9. 
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Lxxxvm. 

In  the  High  Court  of  Justice. 
Queen's  Bench  Division. 

Thursday,  the  [  ]  day  of  [  ],  A.  D.  [         ]. 

In  the  matter  of  the  arbitration  between  A.  B.  and  C.  D. 

Upon  reading  the  affidavit  of  L.  M.  and  the  affidavit  of  N.  O.  filed  Order  setting 
.      ...  r.,        _,,      ...  ...        ..         ,  ,        .       ,,      aside  an  award. 

in  this  matter  [the  affidavits  in  answer,  ij  any],  and  upon  hearing  Mr. 

[  ],  of  counsel  for  "  the  said  C.  D.,"  and  Mr.  [  ],  of  counsel 

for  "the  said  A.  B.": — It  is  ordered  that  the  award  made  between  the 
parties  be  set  aside  (r),  and  the  costs  of  this  application  be 

By  the  Court. 


LXXXIX. 

In  the  High  Court  of  Justice.         [Year,  letter,  and  number  of  cause, 

if any. ,] 

[//  there  be  a  cause,  say,  "Between  A.  B.,  Plaintiff,  and  C.  D., 
Defendant."  If  the  reference  be  not  in  a  cause,  say,  "In  the 
matter  of  the  arbitration  between  A.  B.  and  C.  D."] 

[  ],the[  ]dayof[  ],  A.  D.  [        ]. 

[Commence  as  in  Form  LXXXVIII.] — It  is  ordered,  that  "the  Order  re- 
matters  of  the  said  award"  [or  some  special  matter]  be  referred  back 
and  remitted  to  the  said  arbitrator  for  his  reconsideration  and  deter- 
mination [if  the  award  needs  amendment  say,  instead,  "  that  the  award 
of  the  said  arbitrator  be  referred  back  to  the  said  arbitrator,  to  recon- 
sider and  amend  the  same  if  he  shall  think  fit "]  (s}. 


XC. 

[Commence  the  notice  of  motion  as  in  Form  LXXXVIL] — on  the  part  Notice  of 
of  the  plaintiff  [or  as  the  case  may  be],  that  the  report  dated  the  [          ]  E^^rt  to* 
day  of  [  ],  1891,  of  X.  Y.,  Esquire,  the  official  referee  [or  "Mr.  the  referee. 

A.  B.,  the  special  referee"]  in  this  action  [or  "matter"],  may  be  set 
aside  [if  it  be  wished  to  set  aside  part  only  of  the  report,  specify  what 
part],  and  that  the  question  by  the  order  made  in  this  action  [or 
" matter"],  and  dated  the  [  ]  day  of  [  ],  referred  to  the 

official  referee  in  rotation  [or  as  in  the  order  of  reference]  to  inquire 
and  report  [or  "  directed  to  be  tried  before  the  official  referee  in  rota- 
tion," or  "  by  Mr.  A.  B.,  the  special  referee  "],  may  be  remitted  to  the 
said  X.  Y.  [or  "A.  B."]  for  reconsideration. 

(r)  See  P.  III.  oh.  9,  s.  5,  p.  685,  (*)  See  P.  II.  oh.  10,  p.  479,  aa 

as  to  setting  aside  an  award.  to  referring  the  award  back. 
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Statement  of 
claim  in  an 
action  on  an 
award. 


In  the  High  Court  of  Justice. 
Queen's  Bench  Division. 

"Writ  issued  [ 


c 


],  18  .    No. 


]dayof[  ]. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

Statement  of  Claim. 

1.  By  an  order  bearing  date  the  [  ]  day  of  [  ],  it 
was  by  consent  of  the  now  plaintiff  and  the  now  defendant  ordered  by 
the  Honourable  Mr.  Justice  -  ,  one  of  the  judges  of  Her  Majesty's 
High  Court  of  Justice,  that  a  cause  then  pending  in  the  said  court 
between  the  now  plaintiff  as  plaintiff,  and  the  now  defendant  as  defen- 
dant, and  all  matters  in  difference  between  them  should  be  referred  to 
the  award,  arbitrament,  final  end,  and  determination  of  X.  Y.  of 
[            ],  so  as  that  he  should  make  and  publish  his  award  in  writing 
of  and  concerning  the  said  matters  referred,  ready  to  be  delivered  to 
the  said  parties,  or  such  of  them  as  should  require  the  same,  on  or 
before  the  [            ]  day  of  [                      ],  or  on  or  before  such  further 
day  as  he  the  said  X.  Y.  should  appoint,  and  signify  in  writing  under 
his  hand,  to  be  endorsed  on  the  said  order  at  any  time,  and  it  was 
thereby  further  ordered,  with  the  like  consent,  that  the  costs  of  the 
said  cause  should  abide  the  event,  and  that  the  costs  of  the  reference 
and  of  the  award  should  be  in  the  discretion  of  the  said  arbitrator. 

2.  The  said  X.  Y.  having  taken  upon  himself  the  burthen  of  the  said 
reference  did,  in  the  manner  above  mentioned,  duly  enlarge  the  time 
for  the  making  and  publishing  his  award  until  the  [  ]  day  of 


3.  The  said  X.  Y.  on  the  [  ]  day  of  [  ],  duly 
made  and  published  his  award  in  writing  of  and  concerning  the  said 
matters  so  referred  to  him,  which  said  award,  so  far  as  is  material,  was 
as  follows  :  — 

"I,  the  said  X.  Y.  award,  adjudge  and  direct  that  the  defendant  do 
pay  to  the  plaintiff  the  sum  of  £  [  ],  in  full  satisfaction  and 

discharge  of  all  claims  and  demands  made  by  the  plaintiff  against  the 
defendant  in  respect  of  the  matters  referred  to  me.  And  I  further 
award  and  direct  that  the  defendant  do  pay  to  the  plaintiff  his  costs 
of  this  reference,  and  the  costs  of  this  my  award,  and  that  the  defen- 
dant do  bear  his  own  costs  of  the  same,  and  I  do  further  find  all  the 
issues  in  the  said  cause  in  favour  of  the  plaintiff,  and  do  find  and 
award  that  the  defendant  has  no  just  claim  against  the  plaintiff,  and 
that  the  plaintiff  does  owe  nothing  to  the  defendant." 

4.  The  costs  of  the  plaintiff  of  the  said  cause,  and  of  the  said  refer- 
ence, and  of  the  said  award,  were  afterwards  taxed  and  amounted  to 
£1  ]• 
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5.  The  plaintiff  has  applied  to  the  defendant  for  payment  of  the  said 
sums  of  £  [  ]  (sum  awarded)  and  £  [  ]  (amount  of  taxed 

costs),  but  the  defendant  has  not  paid  the  same,  or  any  part  thereof, 
and  the  same  are  still  due  and  payable  from  the  defendant  to  the 
plaintiff. 

The  plaintiff  claims  £  [  ]. 

Place  of  trial  [  ]. 

Signed  [  ]  Counsel  for  the  Plaintiff. 

Delivered  the  [  ]  day  of  [  ]  189    . 
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52  &  53  VICT.  c.  49. 

An  Act  for  amending  and  consolidating  the   Enactments  relating   to    52  &  53  Vier. 
Arbitration.  [26th  August,  1889.          c' 49- 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : 

References  by  Consent  out  of  Court. 

8.  1.  A  submission,  unless  a  contrary  intention  is  expressed  therein,  shall  Submission  to 
be  irrevocable,  except  by  leave  of  the  court  or  a  judge,  and  shall  have  the  be  irrevocable, 
same  effect  in  all  respects  as  if  it  had  been  made  an  order  of  court.  and  to  have 

S.  2.  A  submission,  unless  a  contrary  intention  is  expressed  therein,  shall  effect  as  an 
be  deemed  to  include  the  provisions  set  forth  in  the  First  Schedule  to  this  order  of  court. 
Act,  so  far  as  they  are  applicable  to  the  reference  under  the  submission.  Provisions 

S.  3.  Where  a  submission  provides  that  the  reference  shall  be  to  an  official  implied  in 
referee,  any  official  referee  to  whom  application  is  made  shall,  subject  to  any  submissions, 
order  of  the  court  or  a  judge  as  to  transfer  or  otherwise,  hear  and  determine  Reference  to 
the  matters  agreed  to  be  referred.  official  referee. 

S.  4.  If  any  party  to  a  submission,  or  any  person  claiming  through  or  Power  to  stay 
under  him,  commences  any  legal  proceedings  in  any  court  against  any  other  proceedings 
party  to  the  submission,  or  any  person  claiming  through  or  under  him,  in  where  there  is 
respect  of  any  matter  agreed  to  be  referred,  any  party  to  such  legal  pro-  a  submission, 
ceedings  may  at  any  time  after  appearance,  and  before  delivering  any 
pleadings  or  taking  any  other  steps  in  the  proceedings,  apply  to  that  court 
to  stay  the  proceedings,  and  that  court  or  a  judge  thereof  if  satisfied  that 
there  is  no  sufficient  reason  why  the  matter  should  not  be  referred  in  accord- 
ance with  the  submission,  and  that  the  applicant  was,  at  the  time  when  the 
proceedings  were  commenced,  and  still  remains,  ready  and  willing  to  do  all 
things  necessary  to  the  proper  conduct  of  the  arbitration,  may  make  an  order 
staying  the  proceedings. 

S.  5.  In  any  of  the  following  cases : —  Power  for  the 

(a.)  Where  a  submission  provides  that  the  reference  shall  be  to  a  single  court  in  cer- 
arbitrator,  and  all  the  parties  do  not  after  differences  have  arisen  tain  cases  to 
concur  in  the  appointment  of  an  arbitrator :  appoint  an 

(b.)  If  an  appointed  arbitrator  refuses  to  act,  or  is  incapable  of  acting,  or  arbitrator, 
dies,  and  the  submission  does  not  show  that  it  was  intended  that  the  ^^j16',^ 
vacancy  should  not  be  supplied,  and  the  parties  do  not  supply  the  2 
vacancy : 
(c.)  Where  the  parties  or  two  arbitrators  are  at  liberty  to  appoint  an  umpire 

or  third  arbitrator  and  do  not  appoint  him : 

(d.)  Where  an  appointed  umpire  or  third  arbitrator  refuses  to  act,  or  is 
incapable  of  acting,  or  dies,  and  the  submission  does  not  show  that  it 
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Powers  of 
arbitrator. 


Witnesses  may 
be  summoned 
by  subpoena. 

Power  to 
enlarge  time 
for  making 
award. 

Power  to 
remit  award. 


Power  to  set 
aside  award. 


Enforcing 
award. 


Reference 
for  report. 


Power  to 
refer  in 
certain  cases. 


was  intended  that  the  vacancy  should  not  be  supplied,  and  the  parties 
or  arbitrators  do  not  supply  the  vacancy : 

any  party  may  serve  the  other  parties  or  the  arbitrators,  as  the  case  may  be, 
with  a  written  notice  to  appoint  an  arbitrator,  umpire,  or  third  arbitrator. 

If  the  appointment  is  not  made  within  seven  clear  days  after  the  service  of 
the  notice,  the  court  or  a  judge  may,  on  application  by  the  party  who  gave 
the  notice,  appoint  an  arbitrator,  umpire,  or  third  arbitrator,  who  shall  have 
the  like  powers  to  act  in  the  reference  and  make  an  award  as  if  he  had  been 
appointed  by  consent  of  all  parties. 

6.  Where  a  submission  provides  that  the  reference  shall  be  to  two  arbi- 
trators, one  to  be  appointed  by  each  party,  then,  unless  the  submission 
expresses  a  contrary  intention — 

(a.)  If  either  of  the  appointed  arbitrators  refuses  to  act,  or  is  incapable  of 
acting,  or  dies,  the  party  who  appointed  him  may  appoint  a  new 
arbitrator  in  his  place ; 

(4.)  If,  on  such  a  reference,  one  party  fails  to  appoint  an  arbitrator,  either 
originally  or  by  way  of  substitution  as  aforesaid,  for  seven  clear  days 
after  the  other  party,  having  appointed  his  arbitrator,  has  served  the 
party  making  default  with  notice   to  make   the   appointment,  the 
party  who  has  appointed  an  arbitrator  may  appoint  that  arbitrator  to 
act  as  sole  arbitrator  in  the  reference,  and  his  award  shall  be  binding 
on  both  parties  as  if  he  had  been  appointed  by  consent. 
Provided  that  the  court  or  a  judge  may  set  aside  any  appointment  made 
in  pursuance  of  this  section. 

S.  7.  The  arbitrators  or  umpire  acting  under  a  submission  shall,  unless 
the  submission  expresses  a  contrary  intention,  have  power — 

(a.)  to   administer  oaths  to  or  take  the  affirmations  of  the  parties  and 

witnesses  appearing ;  and 
(b.)  to  state  an  award  as  to  the  whole  or  part  thereof  in  the  form  of  a 

special  case  for  the  opinion  of  the  court  ;  and 
(c.)  to  correct  in  an  award  any  clerical  mistake  or  error  arising  from  any 

accidental  slip  or  omission. 

S.  8.  Any  party  to  a  submission  may  sue  out  a  writ  of  subpoena  ad  testi- 
ficandum,  or  a  writ  of  subpoena  duces  tecum,  but  no  person  shall  be  com- 
pelled under  any  such  writ  to  produce  any  document  which  he  could  not  be 
compelled  to  produce  on  the  trial  of  an  action. 

S.  9.  The  time  for  making  an  award  may  from  time  to  time  be  enlarged 
by  order  of  the  court  or  a  judge,  whether  the  time  for  making  the  award  has 
expired  or  not. 

S.  10. — (1.)  In  all  cases  of  reference  to  arbitration  the  court  or  a  judge 
may  from  time  to  time  remit  the  matters  referred,  or  any  of  them,  to  the 
reconsideration  of  the  arbitrators  or  umpire. 

(2.)  Where  an  award  is  remitted,  the  arbitrators  or  umpire  shall,  unless 
the  order  otherwise  directs,  make  their  award  within  three  months  after  the 
date  of  the  order. 

S.  11. — (1.)  Where  an  arbitrator  or  umpire  has  misconducted  himself,  the 
court  may  remove  him. 

(2.)  Where  an  arbitrator  or  umpire  has  misconducted  himself,  or  an  arbi- 
tration or  award  has  been  improperly  procured,  the  court  may  set  the  award 
aside. 

S.  12.  An  award  on  a  submission  may,  by  leave  of  the  court  or  a  judge, 
be  enforced  in  the  same  manner  as  a  judgment  or  order  to  the  same  effect. 

References  under  Order  of  Court. 

S.  13. — (1.)  Subject  to  rules  of  court,  and  to  any  right  to  have  particular 
cases  tried  by  a  jury,  the  court  or  a  judge  may  refer  any  question  arising  in 
any  cause  or  matter  (other  than  a  criminal  proceeding  by  the  Crown)  for 
inquiry  or  report  to  any  official  or  special  referee. 

(2.)  The  report  of  an  official  or  special  referee  may  be  adopted  wholly  or 
partially  by  the  court  or  a  judge,  and  if  so  adopted  may  be  enforced  as  a 
judgment  or  order  to  the  same  effect. 

S.  14.  In  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the 
Crown), — 

(a.)  If  all  the  parties  interested  who  are  not  under  disability  consent :  or 

(b.)  If  the  cause  or  matter  requires  any  prolonged  examination  of  docu- 
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ments  or  any  scientific  or  local  investigation  which  cannot  in  the    52  &  53  VICT. 
opinion  of  the  court  or  a  judge  conveniently  be  made  before  a  jury  or  c.  49. 

conducted  by  the  court  through  its  other  ordinary  officers  :  or 
(c.)  If  the  question  in  dispute  consists  wholly  or  in  part  of  matters  of 

account ; 

the  court  or  a  judge  may  at  any  time  order  the  whole  cause  or  matter,  or 
any  question  or  issue  of  fact  arising  therein,  to  be  tried  before  a  special 
referee  or  arbitrator  respectively  agreed  on  by  the  parties,  or  before  an  official 
referee  or  officer  of  the  court. 

S.  15. — (1.)  In  all  cases  of  reference  to  an  official  or  special  referee  or  Powers  and 
arbitrator  under  an  order  of  the  court  or  a  judge  in  any  cause  or  matter,  the  remuneration 
official  or  special  referee  or  arbitrator  shall  be  deemed  to  be  an  officer  of  the  of  referees  and 
court,  and  shall  have  such  authority,  and  shall  conduct  the  reference  in  such  arbitrators, 
manner,  as  may  be  prescribed  by  rules  of  court,  and  subject  thereto  as  the 
court  or  a  judge  may  direct. 

(2.)  The  report  or  award  of  any  official  or  special  referee  or  arbitrator  on 
any  such  reference  shall,  unless  set  aside  by  the  court  or  a  judge,  be  equiva- 
lent to  the  verdict  of  a  jury. 

(3.)  The  remuneration  to  be  paid  to  any  special  referee  or  arbitrator  to 
whom  any  matter  is  referred  under  order  of  the  court  or  a  judge  shall  be 
determined  by  the  court  or  a  judge. 

S.  16.  The  court  or  a  judge  shall,  as  to  references  under  order  of  the  court  Court  to  have 
or  a  judge,  have  all  the  powers  which  are  by  this  Act  conferred  on  the  court  powers  as  in 
or  a  judge  as  to  references  by  consent  out  of  court.  references  by 

S.  17.  Her  Majesty's  Court  of  Appeal  shall  have  all  the  powers  conferred  consent, 
by  this  Act  on  the  Court  or  a  judge  thereof  under  the  provisions  relating  to  Court  of 
references  under  order  of  the  court.  Appeal  to 

have  powers 
General.  of  court. 

S.  18. —  (1.)  The  court  or  a  judge  may  order  that  a  writ  of  subpoena  ad  Power  to  com- 

testificandum  or  of  subpoena  duces  tecum  shall  issue  to  compel  the  attendance  pel  attendance 

before  an  official  or  special  referee,  or  before  any  arbitrator  or  umpire,  of  a  of  witness  in 

witness  wherever  he  may  be  within  the  United  Kingdom.  any  part  of 

(2.)  The  court  or  a  judge  may  also  order  that  a  writ  of  habeas  corpus  ad  th.e  United 

testificandum  shall  issue  to  bring  up  a  prisoner  for  examination  before  an  Kingdom,  and 
official  or  special  referee,  or  before  any  arbitrator  or  umpire. 

S.  19.  Any  referee,  arbitrator,  or  umpire  may  at  any  stage  of  the  pro-  C 

ceedings  under  a  reference,  and  shall,  if  so  directed  by  the  court  or  a  judge,  Statement  of 

state  in  the  form  of  a  special  case  for  the  opinion  of  the  court  any  question  of  caf?  pending 

law  arising  in  the  course  of  the  reference.  arbitration. 

S.  20.  Any  order  made  under  this  Act  may  be  made  on  such  terms  as  to  Costs, 
costs,  or  otherwise,  as  the  authority  making  the  order  thinks  just. 

S.  21.  Provision  may  from  time  to  time  be  made  by  rules  of  court  for  Exercise  of 

conferring  on  any  master,  or  other  officer  of  the  Supreme  Court,  all  or  any  of  powers  by 
the  jurisdiction  conferred  by  this  Act  on  the  court  or  a  judge. 

S.  22.  Any  person  who  wilfully  and  corruptly  gives  false  evidence  before  otner  °" 

any  referee,  arbitrator,  or  umpire  shall  be  guilty  of  perjury,  as  if  the  evi-  Penalty  for 

dence  had  been  given  in  open  court,  and  may  be  dealt  with,  prosecuted,  and  perjury, 
punished  accordingly. 

S.  23.  This  Act  shall,  except  as  in  this  Act  expressly  mentioned,  apply  to  Crown  to  be 

any  arbitration  to  which  her  Majesty  the  Queen,  either  in  right  of  the  bound. 
Crown,  or  of  the  Duchy  of  Lancaster  or  otherwise,  or  the  Duke  of  Cornwall, 
is  a  party,  but  nothing  in  this  Act  shall  empower  the  court  or  a  judge  to 
order  any  proceedings  to  which  her  Majesty  or  the  Duke  of  Cornwall  is  a 
party,  or  any  question  or  issue  in  any  such  proceedings,  to  bo  tried  before 
any  referee,  arbitrator,  or  officer  without  the  consent  of  her  Majesty  or  the 
Duke  of  Cornwall,  as  the  case  may  be,  or  shall  affect  the  law  as  to  costs  pay- 
able by  the  Crown. 

S.  24.  This  Act  shall  apply  to  every  arbitration  under  any  Act  passed  Application 

before  or  after  the  commencement  of  this  Act  as  if  the  arbitration  were  of  Act  to 

pursuant  to  a  submission,  except  in  so  far  as  this  Act  is  inconsistent  with  references 

the  Act  regulating  the  arbitration  or  with  any  rules  or  procedure  authorised  " 
or  recognised  by  that  Act. 

S.  25.  This  Act  shall  not  affect  any  arbitration  pending  at  the  commence-  Saving  for 

ment  of  this  Act,  but  shall  apply  to  any  arbitration  commenced  after  the  pending 

arbitrations. 
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52  &  53  VICT. 
c.  49. 

Repeal. 


Definitions. 


Extent. 

Commence- 
ment. 

Short  title. 


commencement  of  this  Act  under  any  agreement  or  order  made  before  the 
commencement  of  this  Act. 

S.  26. — (1.)  The  enactments  described  in  the  Second  Schedule  to  this  Act 
are  hereby  repealed  to  the  extent  therein  mentioned,  but  this  repeal  shall  not 
affect  anything  done  or  suffered,  or  any  right  acquired  or  duty  imposed  or 
liability  incurred,  before  the  commencement  of  this  Act,  or  the  institution  or 
prosecution  to  its  termination  of  any  legal  proceeding  or  other  remedy  for 
ascertaining  or  enforcing  any  such  liability. 

(2.)  Any  enactment  or  instrument  referring  to  any  enactment  repealed  by 
this  Act  shall  be  construed  as  referring  to  this  Act. 

S.  27.  In  this  Act,  unless  the  contrary  intention  appears, — 

' '  Submission ' '  means  a  written  agreement  to  submit  present  or  future 
differences  to  arbitration,  whether  an  arbitrator  is  named  therein  or  not. 

"  Court  "  means  her  Majesty's  High  Court  of  Justice. 

"  Judge"  means  a  judge  of  her  Majesty's  High  Court  of  Justice. 
"Rules  of  court"  means  the  rules  of  the  Supreme  Court  made  by  the 
proper  authority  under  the  Judicature  Acts. 

S.  28.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

S.  29.  This  Act  shall  commence  and  come  into  operation  on  the  first  day 
of  January  one  thousand  eight  hundred  and  ninety. 

S.  30.  This  Act  may  be  cited  as  the  Arbitration  Act,  1889.  " 


SCHEDTTLES. 

THE  FIRST  SCHEDULE. 

BE  IMPLIED  IN  SUBMISSIONS. 

a.  If  no  other  mode  of  reference  is  provided,  the  reference  shall  be  to  a 
single  arbitrator. 

b.  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators  may  appoint 
an  umpire  at  any  time  within  the  period  during  which  they  have  power  to 
make  an  award. 

c.  The  arbitrators  shall  make  their  award  in  writing  within  three  months 
after  entering  on  the  reference,  or  after  having  been  called  on  to  act  by 
notice  in  writing  from  any  party  to  the  submission,  or  on  or  before  any  later 
day  to  which  the  arbitrators,  by  any  writing  signed  by  them,  may  from  time 
to  time  enlarge  the  time  for  making  the  award. 

d.  If  the  arbitrators  have  allowed  their  time  or  extended  time  to  expire 
without  making  an  award,  or  have  delivered  to  any  party  to  the  submission, 
or  to  the  umpire  a  notice  in  writing,  stating  that  they  cannot  agree,  the 
umpire  may  forthwith  enter  on  the  reference  in  lieu  of  the  arbitrators. 

e.  The  umpire  shall  make  his  award  within  one  month  after  the  original 
or  extended  time  appointed  for  making  the  award  of  the  arbitrators  has 
expired,  or  on  or  before  any  later  day  to  which  the  umpire  by  any  writing 
signed  by  him  may  from  time  to  time  enlarge  the  time  for  making  his 
award. 

f.  The  parties  to  the  reference,  and  all  persons  claiming  through  them 
respectively,  shall,  subject  to  any  legal  objection,  submit  to  be  examined  by 
the  arbitrators  or  umpire,  on  oath  or  affirmation,  in  relation  to  the  matters 
in  dispute,  and  shall,  subject  as  aforesaid,  produce  before  the  arbitrators  or 
umpire,  all  books,  deeds,  papers,  accounts,  writings,  and  documents  within 
their  possession  or  power  respectively  which  may  be  required  or  called  for, 
and  do  all  other  things  which  during  the  proceedings  on  the  reference  the 
arbitrators  or  umpire  may  require. 

g.  The  witnesses  on  the  reference  shall,  if  the  arbitrators  or  umpire  thinks 
fit,  be  examined  on  oath  or  affirmation. 

h.  The  award  to  be  made  by  the  arbitrators  or  umpire  shall  be  final  and 
binding  on  the  parties  and  the  persons  claiming  under  them  respectively. 

i.  The  costs  of  the  reference  and  award  shall  be  in  the  discretion  of  the 
arbitrators  or  umpire,  who  may  direct  to  and  by  whom  and  in  what  manner 
those  costs  or  any  part  thereof  shall  be  paid,  and  may  tax  or  settle  the 
amount  of  costs  to  be  so  paid  or  any  part  thereof,  and  may  award  costs  to  be 
paid  as  between  solicitor  and  client. 
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THE  SECOND  SCHEDULE. 
ENACTMENTS  REPEALED. 


52  &  53  VICT. 
c.  49. 


Session  and  Chapter. 


9  Will.  3,  c.  15. 
3  &  4  Will.  4,  c.  42. 

17  &  18  Viet.  c.  125. 
36  &  37  Viet.  c.  66. 


47  &  48  Viet.  o.  61. 


Title  or  Short  Title. 


An  Act  for  determining 
differences  by  arbitration. 

An  Act  for  the  further 
amendment  of  the  law 
and  the  better  advance- 
ment of  justice. 

The  Common  Law  Proce- 
dure Act,  1854. 

The  Supreme  Court  of 
Judicature  Act,  1873. 


The    Supreme    Court    of 
Judicature  Act,  1884. 


Extent  of  Repeal. 


The  whole  Act. 

Sections  thirty-nine  to  forty  - 
one,  both  inclusive. 


Sections  three  to  seventeen, 
both  inclusive. 

Section  fifty-  six,  from ' '  Sub  - 
j  ect  to  any  Rules  of  Court ' ' 
down  to  "as  a  judgment 
by  the  Court,"  both  inclu- 
sive, and  the  words ' '  special 
referees  or."  Sections  fifty- 
seven  to  fifty-nine,  both 
inclusive. 

Sections  nine  to  eleven,  both 
inclusive. 


THE  RULES  OF  THE  SUPREME  COURT,  1883. 

OEDEE  XXXVI. 

RULE  7. — (a).  In  every  cause  or  matter,  unless  under  the  provisions  of  Modes  of  trial. 
Rule  6  of  this  Order  a  trial  with  a  jury  is  ordered,  or  under  Rule  2  of  this 
Order,  either  party  has  signified  a  desire  to  have  a  trial  with  a  jury,  the 
mode  of  trial  shall  be  by  a  judge  without  a  jury,  provided  that  in  any  such 
case  the  court  or  a  judge  may  at  any  time  order  any  cause,  matter,  or  issue 
to  be  tried  by  a  judge  with  a  jury,  or  by  a  judge  sitting  with  assessors,  or 
by  an  official  referee  or  special  referee  with  or  without  assessors. 

By  Rules  of  the  Supreme  Court  of  December,  1888,  r.  1,  Order  XXXVI., 
Rules  45,  46,  and  47  of  the  Rules  of  the  Supreme  Court,  1883,  are  hereby 
annulled,  and  the  following  Rules  1  to  5  shall  stand  in  lieu  thereof. 

RULK  45. — 1.  When   an   order  is  made  referring  any  business  to   the  Distribution 
official  referees  appointed  under  the  principal  Act,  the  order  may  refer  such  of  business 
business  to  any  one  in  particular  of  the  referees  :  but  if  no  particular  referee  among  official 
is  named  in  the  order  the  business  shall  bo  distributed  among  the  official  referees, 
referees  by  the  clerk  to  the  senior  official  referee,  in  rotation  or  in  such  other 
manner  as  the  Lord  Chancellor  may  from  time  to  time  direct. 

RULE  46. — 2.  When  an  order  shall  have  been  made  referring  any  business 
to  the  official  referees,  not  naming  any  one  of  them  in  particular,  the  onltr, 
or  a  duplicate  of  it,  shall  be  produced  to  the  clerk  in  the  last  preceding  Rule 
mentioned,  who  shall  indorse  on  the  order  the  name  of  the  official  refereo 
to  whom  that  business  is  to  be  referred,  in  accordance  with  the  last  preceding 
Rule,  and  the  order  so  indorsed  shall  be  sufficient  authority  for  the  official 
referee  to  proceed  with  the  business  so  referred. 

RULE  47. — 3.  When  an  order  shall  have  been  made  referring  any  business 
to  any  one  in  particular  of  tho  official  referees,  the  clerk,  in  making  the 
distribution  of  the  business  as  by  these  Rules  directed,  shall  have  regard  to 
such  reference. 
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R.  S.  C. 


Sittings  of 
referee. 

Inspection  or 
view. 


Evidence  at 
trial  before 
referee. 


Authority  of 
referee. 


Referee  not  to 
commit  or 
attach. 

Referee  may 
submit  ques- 
tion to  the 
court. 


Court  may 
remit  case  to 
referee,  or 
decide  it. 

Power  as  to 
questions  or 
issues  of  fact. 

Notice  of 
referee's 
report. 


Adoption  or 
variation  of 
report  under 
sect.  13,  where 
further  con- 
sideration of 
cause  ad- 
journed. 

Same  where 
further  con- 
sideration of 
cause  not 
adjourned. 


RULE  47a. — 4.  The  senior  official  referee  shall  make  a  quarterly  return  to 
the  Lord  Chancellor  of  the  state  of  the  business  pending  before  each  referee, 
the  first  return  to  be  made  on  the  llth  day  of  January,  1889. 

RULE  47b.-  5.  The  Lord  Chancellor  and  the  Lord  Chief  Justice  of 
England,  or  either  of  them,  shall  have  power  to  order  the  transfer  of  any 
causes  or  matters  from  any  one  or  more  of  the  official  referees  to  any  other 
or  others  of  them  whenever  in  his  opinion  it  shall  be  expedient  so  to  do, 
having  regard  to  the  state  of  the  business  pending  before  the  referees. 

RULE  4  8 .  Where  any  cause  or  matter,  or  any  question  in  any  cause  or 
matter  is  referred  to  a  referee,  he  may,  subject  to  the  order  of  the  court  or  a 
judge,  hold  the  trial  at  or  adjourn  it  to  any  place  which  he  may  deem  most 
convenient,  and  have  any  inspection  or  view,  either  by  himself  or  with  his 
assessors  (if  any),  which  he  may  deem  expedient  for  the  better  disposal  of  the 
controversy  before  him.  He  shall,  unless  otherwise  directed  by  the  court  or 
a  judge,  proceed  with  the  trial  de  die  in  diem,  in  a  similar  manner  as  in 
actions  tried  with  a  jury  («). 

RULE  49.  Subject  to  any  order  to  be  made  by  the  court  or  judge  ordering 
the  same,  evidence  shall  be  taken  at  any  trial  before  a  referee,  and  the 
attendance  of  witnesses  may  be  enforced  by  subpoena,  and  every  such  trial 
shall  be  conducted  in  the  same  manner,  as  nearly  as  circumstances  will  admit, 
as  trials  are  conducted  before  a  judge. 

RULE  50.  Subject  to  any  such  order  as  last  aforesaid,  the  referee  shall  have 
the  same  authority  with  respect  to  discovery  and  production  of  documents, 
and  in  the  conduct  of  any  reference  or  trial,  and  the  same  power  to  direct 
that  judgment  be  entered  for  any  or  either  party,  as  a  judge  of  the  high  court. 

RULE  5 1 .  Nothing  in  these  rules  contained  shall  authorize  any  referee  to 
commit  any  person  to  prison  or  to  enforce  any  order  by  attachment  or 
otherwise. 

RULE  52.  The  referee  may,  before  the  conclusion  of  any  trial  before  him, 
or  by  his  report  under  the  reference  made  to  him,  submit  any  question  arising 
therein  for  the  decision  of  the  court,  or  state  any  facts  specially,  with  power 
to  the  court  to  draw  inferences  therefrom,  and  in  any  such  case  the  order  to 
be  made  on  such  submission  or  statement  shall  be  entered  as  the  court  may 
direct ;  and  the  court  shall  have  power  to  require  any  explanation  or  reasons 
from  the  referee,  and  to  remit  the  cause  or  matter,  or  any  part  thereof,  for  re- 
trial or  further  consideration  to  the  same  or  any  other  referee  ;  or  the  court 
may  decide  the  question  referred  to  any  referee  on  the  evidence  taken  before 
him  either  with  or  without  additional  evidence  as  the  court  may  direct. 

RULE  52a  (Dec.  1889).  Rules  49  to  52  of  Order  XXXVI.  shall  apply  where 
any  cause  or  matter  or  any  question  or  issue  of  fact  is  referred  to  an  official 
referee. 

RULE  53.  "Whenever  a  report  shall  be  made  by  a  referee,  he  shall  on  the 
same  day  cause  notice  thereof  to  be  given  to  all  the  parties  to  the  trial  or  the 
reference  before  him  by  prepaid  post  letter  directed  to  the  address  for  service 
of  each  party  who  shall  in  due  course  of  post  be  deemed  to  have  notice  of 
such  report. 

RULE  54  (as  amended  by  Rule  55  a,  Dec.  1889).  Where  under  section  13 
of  the  Arbitration  Act,  1889,  the  report  of  the  referee  has  been  made  in  a 
cause  or  matter,  the  further  consideration  of  which  has  been  adjourned,  it 
shall  be  lawful  for  any  party,  on  the  hearing  of  such  further  consideration, 
without  notice  of  motion  or  summons,  to  apply  to  the  court  or  judge  to  adopt 
the  report,  or  without  leave  of  the  court  or  a  judge  to  give  not  less  than  four 
days'  notice  of  motion,  to  come  on  with  the  further  consideration  to  >ary 
the  report,  or  to  remit  the  cause  or  matter  or  any  part  thereof  for  re -hearing 
or  further  consideration  to  the  same  or  any  other  referee. 

RULE  55  (as  amended  by  Order  XXXVI.  r.  55  a,  Dec.  1889).  Where, 
under  section  13  of  the  Arbitration  Act,  1889,  the  report  of  the  referee  has 
been  made  in  a  cause  or  matter,  the  further  consideration  of  which  has  not 
been  adjourned,  it  shall  be  lawful  for  any  party,  by  an  eight  days'  notice  of 
motion,  to  apply  to  the  court  to  adopt  and  carry  into  effect  the  report  of  the 
referee,  or  to  vary  the  report,  or  to  remit  the  cause  or  matter,  or  any  part 
thereof,  for  re -hearing  or  further  consideration  to  the  same  or  any  other 
referee. 


(a)  See  post,  rule  55  (c) . 
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ROTE  55b  (Dec.  1889).  Where  the  whole  of  any  cause  or  matter  is  referred 

to  an  official  referee  under  an  order  of  court,  he  may,  subject  to  any  directions  Qoa^3  m 

in  the  order,  exercise  the  same  discretion  as  to  costs  as  the  court  or  a  judge  discretion  of 

could  have  exercised.  official  referee. 

RULE  55c  (Dec.  1889).  The  provisions  of  rules  48  to  55  of  Order  XXXVI.  Arbitrator 

and  of  rule  55b  shall  apply  where  any  cause  or  matter  or  any  question  or  under  an  order 

issue  of  fact  therein  is  referred  to  an  officer  of  the  court  or  to  a  special  to  have  the 

referee  or  arbitrator.    Provided  that  where  the  arbitrator  is  appointed  other-  powers  of  an 

wise  than  by  an  order  of  the  court,  the  provisions  of  Rule  48  as  to  sitting  official  referee. 
de  die  in  diem  shall  not  apply. 

OEDEB  XL. 

RULE  2.  Where  at  the  trial  the  judge  or  referee  abstains  from  directing  any  Where  no 

judgment  to  be  entered,  the  plaintiff  may  set  down  a  motion  for  judgment,  judgment 

If  he  does  not  set  down  such  a  motion,  and  give  notice  thereof  to  the  other  entered  at 

parties  within  ten  days  after  the  trial,  any  defendant  may  set  down  a  motion  trial, 
for  judgment,  and  give  notice  thereof  to  the  other  parties. 

RULE  6.  Where  at  a  trial  by  a  referee  he  has  directed  that  any  judgment  Setting  aside 

be  entered,  any  party  may  move  to  set  aside  such  judgment,  and  to  enter  judgment 

any  other  judgment,  on  the  ground  that  upon  the  finding  as  entered  the  directed  to  be 

judgment  so  directed  is  wrong :  Provided  that  in  the  Queen's  Bench  Division  entered  by 

such  motion  shall  be  made  to  a  divisional  court.  referee. 

RULE  6a  (Dec.  1889).  Rules  2  and  6  of  Order  XL.  shall  apply  to  a  refer-  RU]CS  2  and  6 

ence  to  any  officer  of  the  court  or  special  referee  or  arbitrator  under  an  order  applied, 
of  the  court. 

RULE  7.  Where  issues  have  been  ordered  to  be  tried,  or  issues  or  questions  getting  down 

of  fact  to  be  determined  in  any  manner,  the  plaintiff  may  set  down  a  motion  motion  for 

for  judgment  as  soon  as  such  issues  or  questions  have  been  determined.     If  judgment 

he  does  not  set  down  such  a  motion,  and  give  notice  thereof  to  the  other  where  issues 

parties  within  ten  days  after  his  right  so  to  do  has  arisen,  then  after  the  ex-  have  been 

piration  of  such  ten  days  any  defendant  may  set  down  a  motion  for  judgment,  directed  and 
and  give  notice  thereof  to  the  other  parties. 

OBDEE  XLII. 

RULE  31  a  (Dec.  1889).  An  award  may,  with  the  leave  of  the  court  or  a  Enforcing 
judge,  and  on  such  terms  as  may  be  just,  be  enforced  at  any  time,  though  award, 
the  time  for  moving  to  set  it  aside  has  not  elapsed. 

OBDEB  LIT. 

RULE  2.  No  motion  or  application  for  a  rule  nisi  or  order  to  show  cause  Application  by 
shall  hereafter  be  made  in  any  action,  or  (a)  to  set  aside,  remit,  or  enforce  motion, 
an  award,  or  (b)  for  attachment,  or  (c)  to  answer  the  matters  in  an  affidavit, 
or  (d)  to  strike  off  the  rolls,  or  (e)  against  a  sheriff  to  pay  money  levied  under 
an  execution. 

RULE  4.  Every  notice  of  motion  to  set  aside,  remit,  or  enforce  an  award,    Restriction  on 
or  for  attachment,  or  to  strike  off  the  rolls,  shall  state  in  general  terms  the  rules  nisi,  and 
grounds  of  the  application,  and,  where  any  such  motion  is  founded  on  evi-   orders  to  show 
dence  by  affidavit,  a  copy  of  any  affidavit  intended  to  be  used  shall  be  served  cause, 
with  the  notice  of  motion. 

OBDEB  LIV. 

RULE  12a  (Dec.  1889).  A  master  of  the  Supreme  Court  may  exercise  all  the  Powers  of 
jurisdiction  and  powers  conferred  upon  the  court  or  a  judge  by  tho  Arbitra-  master, 
tion  Act,  1889. 

OKDEB  LIX. 

RULE  3.  Where  a  compulsory  reference  to  arbitration  has  been  ordered,  Appeal  from 

any  party  to  such  reference  may  appeal  from  the  award  or  certificate  of  the  sward  or 

arbitrator  or  referee  upon  any  question  of  law  ;  and  on  tho  application  of  c 

any  party  tho  court  may  set  aside  tho  award  on  any  ground  on  which  tho  ai™tr 

court  might  set  aside  the  verdict  of  a  jury.     Such  appeal  shall  be  to  a  ^compulsory 

divisional  court,  who  shall  have  power  to  set  aside  tho  award  or  certificate,  refereuce 

K.  3   V 
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R.  S.  C.         or  to  remit  all  or  any  part  of  the  matter  in  dispute  to  the  arbitrator  or 

referee,  or  to  make  any  order  with  respect  to  the  award  or  certificate,  or  all 

or  any  of  the  matters  in  dispute,  that  may  be  just  (a). 

OEDEB  LXI. 

Amendment  RULE  15a  (Dec.  1889).  In  Rule  15  of  Order  LXI.,  the  words  "and  no 

of  Order  LXI.    order  to  make  a  submission  to  arbitration,  or  an  award,  an  order  of  the 
Rule  15.  court,"  and  the  words  "  submission  to  arbitration  or  award,"  are  repealed. 

OEDEE  LXIII. 

Sittings  of  RULE  16.  The  official  referees  shall  sit  at  least  from  10  a.m.  to  4  p.m.  on 

official  referee,  every  day  during  the  Michaelmas,  Hilary,  Easter,  and  Trinity  Sittings  of  the 

High  Court  of  Justice,  except  on  Saturdays  during  such  sittings,  when  they 

shall  sit  at  least  from  10  a.m.  to  1  p.m.  ;  but  nothing  in  this  rule  shall 

prevent  their  sitting  on  any  other  days. 


Time  for  ap- 
plication to 
set  aside 
award. 

Enlarging 
time  for 
award. 


RULE  14.  An  application  to  set  aside  an  award  may  be  made  at  any  time 
before  the  last  day  of  the  sittings  next  after  such  award  has  been  made  and 
published  to  the  parties. 

RULE  14a  (Dec.  1889).  Where  the  time  for  making  an  award  is  enlarged, 
the  enlargement  shall  be  deemed  to  be  for  one  month,  unless  a  different  time 
is  specified  in  the  order. 


ORDER  AS  TO  SUPREME  COURT  FEES,  1884. 

Proceedings  before  an  Official  Referee.  /,          , 

3j    o.  a. 

88.  On  every  reference.     (But  see  Order  of  December,  1887,  infra.)     500 

89.  And  for  every  hour  or  part  of  an  hour  he  is  occupied  beyond 

two  full  days 0  10     0 

90.  On  every  sitting  elsewhere  than  in  London  or  Middlesex,  a 

further  fee  for  every  night  the  official  referee  shall  be  absent 

from  London         .         .         ...         .         .         .         .         .1116 

91.  And  for  his  clerk      .         . 0  15     0 

The  fees  Nos.  82  to  91,  inclusive,  shall  become  due  and  payable  by  the 

party  conducting  the  proceedings  on  the  report  of  the  result  of  the  reference, 
or  otherwise  as  hereinafter  provided  where  no  such  report  is  made. 

The  above-mentioned  fees  Nos.  69  to  80,  and  82  to  91,  inclusive,  shall  be 
due  and  payable,  when  no  certificate,  report,  or  order  is  made,  by  the  party 
conducting  the  proceedings  on  the  completion  of  such  proceedings,  or  if  not 
completed,  a  due  proportion  shall  be  payable  on  so  much  of  the  proceedings 
as  shall  have  taken  place,  the  amount  to  be  fixed  by  the  officer. 

In  these  cases  the  fees  shall  be  paid  by  stamps  impressed  upon  or  affixed 
to  a  memorandum  stating  on  what  account  such  fees  are  paid. 

A  deposit  of  stamps  on  account  of  the  fees  applicable  to  any  proceeding 
may  be  required  before  such  proceeding  is  commenced,  or  at  any  time  during 
the  course  thereof,  and  in  Admiralty  actions,  when  Order  LVI.  r.  4,  applies, 
such  stamps  shall  be  affixed  as  therein  provided,  and  in  all  other  cases  a 
memorandum  of  the  amount  deposited  shall  be  delivered  to  the  party  making 
the  deposit. 


ORDER,  DECEMBER,  1887. 

In  proceedings  before  an  official  referee  in  London  or  Middlesex,  the  fee 
on  every  reference,  in  lieu  of  the  fee  of  £5  prescribed  by  the  Order  as  to 
Supreme  Court  Fees,  1884,  shall  be  for  every  hour  or  part  of  an  hour  the 
referee  is  occupied,  including  examination  of  witnesses,  if  any,  10*. 

(See  ante,  No.  88.) 


llTll 


«)  See  Judicature  Acts,  1884,  s.  8,  making  decision  of  Divisional  Court  final 
'.ess  leave  to  appeal  is  given. 
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9  &  10  WILL.  HE.  c.  15. 
[Repealed  by  the  Arbitration  Act,  1889.] 

An  Act  for  determining  differences  by  Arbitration. 

[S.  1.  Whereas  it  hath,  been  found  by  experience,  that  references  made  by  9  &  10  WILL. 
rule  of  court  have  contributed  much  to  the  ease  of  the  subject,  in  the  deter-       III.  c.  15.  - 

mining  of  controversies,  because  the  parties  become  thereby  obliged  to  submit  

to  the  award  of  the  arbitrators,  under  the  penalty  of  imprisonment  for  their 
contempt,  in  case  they  refuse  submission :  now  for  promoting  trade,  and 
rendering  the  award  of  arbitrators  the  more  effectual  in  all  cases  for  the  final 
determination  of  controversies  referred  to  them  by  merchants  and  traders,  or 
others,   concerning  matters  of   account   or  trade,   or  other  matters,   be  it 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  Parliament 
assembled,  and  by  authority  of  the  same  :  that  from  and  after  the  llth  day  Merchants  and 
of  May,  which  shall  be  in  the  year  of  our  Lord,  1698,  it  shall  and  may  be  traders,  &c., 
lawful  for  all  merchants  and  traders,  and  others  desiring  to  end  any  contro-  desiring  to  end 
versy,  suit,  or  quarrel,  controversies,  suits,  or  quarrels,  for  which  there  is  no  controyersie 
other  remedy  but  by  personal  action,  or  suit  in  equity,  by  arbitration,  to  ^  ^ 
agree  that  their  submission  of  their  suit  to  the  award  or  umpirage  of  any  I?a^. a" 
person  or  persons  should  be  made  a  rule  of  any  of  his  Majesty's  courts  of  gjon  Oj  tjic  suj^ 
record,  which  the  parties  shall  choose ;  and  to  insert  such  their  agreement  ^o  tne  award 
in  their  submission,  or  the  condition  of  the  bond  or  promise,  whereby  they  of  any  person, 
oblige  themselves  respectively  to  submit  to  the  award  or  umpirage  of  any  person  . 
or  persons ;  which  agreement  being  so  made  and  inserted  in  their  submission  or  m^e  ^o  De  m 
promise,  or  condition  of  their  respective  bonds,  shall  or  may,  upon  producing  serted  in  their 
an  affidavit  thereof,  made  by  the  witnesses  thereunto,  or  any  one  of  them,  in  submission  &c. 
the  court  of  which  the  same  is  agreed  to  be  made  a  rule,  and  reading  and 
filing  the  said  affidavit  in  court,  be  entered  of  record  in  such  court :  and  a  Parties  to  be 
rule  shall  thereupon  be  made  by  the  said  court,  that  the  parties  shall  submit  finally  con- 
to,  and  finally  be  concluded  by,  the  arbitration  or  umpii  age  which  shall  be  eluded  by  such 
made  concerning  them  by  the  arbitrators  or  umpire  pursuant  to  such  sub-  arbitration, 
mission  :  and  in  case  of  disobedience  to  such  arbitration  or  umpirage,  the  In  case  of 
party  neglecting  or  refusing  to  perform  and  execute  the  same,  or  any  part  disobedience 
thereof,  shall  be  subject  to  all  the  penalties  of  contemning  a  rule  of  court,  party  neglect - 
•when  he  is  a  suitor  or  defendant  in  such  court:  and  the  court  on  motion  shall  mK  Bibiect 
issue  process  accordingly  ;  which  process  shall  not  be  stopped  or  delayed  in  *°  penalty, 
its  execution  by  any  order,  rule,  command,  or  process  of  any  other  court,  <*9/:  uulesi 
either  of  law  or  equity;  unless  it  shall  be  made  appear  on  oath  to  such  mjgjj.hav'jfd 
court,  that  the  arbitrators  or  umpire  misbehaved  themselves,  and  that  such  tiiemscivcs. 
award,  arbitration,  or  umpirage,  was  procured  by  corruption,  or  other  undue 
means. 

[S.  2.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  any  Corrupt 

arbitration  or  umpirage  procured  by  corruption,  or  undue  means,  shall  be  arbitration 

judged  and  esteemed  void,  and  of  none  effect,  and  accordingly  be  set  aside  void,  and 

by  any  court  of  law  or  equity  :  so  as  complaint  of  such  corruption  or  undue  ir 

practice  be  made  in  the  court,  where  the  rule  is  made  for  submission  to  such  aside>  *c* 
arbitration  or  umpirage,  before  the  last  day  of  the  next  term  after  such  arbi- 
tration or  umpirage  made  and  published  to  the  parties  ;  anything  in  this  Act 
contained  to  the  contrary  notwithstanding.] 
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3  &  4  WILL. 
IV.  c.  42. 

Submission  to 
arbitration  by 
rule  of  court, 
&c.,  not  to  be 
revocable 
without  leave 
of  the  court. 


Power  to 
compel  the 
attendance 
of  witnesses. 


Power  for  the 
arbitrators, 
under  a  rule 
of  court,  to 
administer 
an  oath. 


AMENDMENT  OF  THE  LAW. 
[Repealed  by  the  Arbitration  Act,  1889.] 

3  &  4  WILL.  IV.  c.  42. 

An  Act  for  the  further  amendment  of  the  Law,  and  the  better  advance- 
ment of  Justice  (a],  [14th  August,  1833.] 

[S.  39.  And  whereas  it  is  expedient  to  render  references  to  arbitration 
more  effectual ;  be  it  further  enacted,  That  the  power  and  authority  of  any 
arbitrator  or  umpire  appointed  by  or  in  pursuance  of  any  rule  of  court,  or 
judge's  order,  or  order  of  Nisi  Prius,  in  any  action  now  brought,  or  which 
shall  be  hereafter  brought,  or  by  or  in  pursuance  of  any  submission  to  refer- 
ence containing  an  agreement  that  such  submission  shall  be  made  a  rule  of 
any  of  his  Majesty's  courts  of  record,  shall  not  be  revocable  by  any  party  to 
such  reference  without  the  leave  of  the  court  by  which  such  rule  or  order  shall 
be  made,  or  which  shall  be  mentioned  in  such  submission,  or  by  leave  of  a 
judge ;  and  the  arbitrator  or  umpire  shall  and  may  and  is  hereby  required  to 
proceed  with  the  reference  notwithstanding  any  such  revocation,  and  to  make 
such  award,  although  the  person  making  such  revocation  shall  not  after- 
wards attend  the  reference  ;  and  that  the  court,  or  any  judge  thereof,  may 
from  time  to  time  enlarge  the  time  for  any  such  arbitrator  making  his 
award. 

[S.  40.  And  be  it  further  enacted,  That  when  any  reference  shall  have 
been  made  by  any  such  rule  or  order  as  aforesaid,  or  by  any  submission 
containing  such  agreement  as  aforesaid,  it  shall  be  lawful  for  the  court 
by  which  such  rule  or  order  shall  be  made,  or  which  shall  be  mentioned  in 
such  agreement,  or  for  any  judge,  by  rule  or  order  to  be  made  for  that 
purpose,  to  command  the  attendance  and  examination  of  any  person  to  be 
named,  or  the  production  of  any  documents  to  be  mentioned  in  such  rule  or 
order  ;  and  the  disobedience  to  any  such  rule  or  order  shall  be  deemed  a  con- 
tempt of  court,  if,  in  addition  to  the  service  of  such  rule  or  order,  an  appoint- 
ment of  the  time  and  place  of  attendance  in  obedience  thereto,  signed  by  one 
at  least  of  the  arbitrators,  or  by  the  umpire,  before  whom  the  attendance  is 
required,  shall  also  be  served  either  together  with  or  after  the  service  of  such 
rule  or  order :  provided  always,  that  every  person  whose  attendance  shall  be 
so  required  shall  be  entitled  to  the  like  conduct  money,  and  payment  of 
expenses  and  for  loss  of  time,  as  for  and  upon  attendance  at  any  trial : 
provided  also,  that  the  application  made  to  such  court  or  judge  for  such  rule 
or  order  shall  set  forth  the  county  where  such  witness  is  residing  at  the  time, 
or  satisfy  such  court  or  judge  that  such  person  cannot  be  found :  provided 
also,  that  no  person  shall  be  compelled  to  produce  under  any  such  rule  or 
order  any  writing  or  other  document  that  he  would  not  be  compelled  to 
produce  at  a  trial,  or  to  attend  at  more  than  two  consecutive  days  to,  be  named 
in  such  order. 

[S.  41.  And  be  it  further  enacted,  That  when  in  any  rule  or  order  of  refer- 
ence, or  in  any  submission  to  arbitration  containing  an  agreement  that  the 
submission  shall  be  made  a  rule  of  court,  it  shall  be  ordered  or  agreed  that 
the  witnesses  upon  such  reference  shall  be  examined  upon  oath,  it  shall  be 
lawful  for  the  arbitrators  or  umpire,  or  any  one  arbitrator,  and  he  or  they 
are  hereby  authorised  and  required,  to  administer  an  oath  to  such  witnesses, 
or  to  take  their  affirmation  in  cases  where  affirmation  is  allowed  by  law 
instead  of  oath ;  and  if  upon  such  oath  or  affirmation  any  person  making  the 
same  shall  wilfully  and  corruptly  give  any  false  evidence,  every  person  so 
offending  shall  be  deemed  and  taken  to  be  guilty  of  perjury,  and  shall  be 
prosecuted  and  punished  accordingly.] 


(a)  The  Irish  Act  (the  3  &  4  Viet.  c.  105)  has  sections  63,  64,  and  65,  corre- 
sponding to  sections  39,  40,  and  41  of  the  3  &  4  Will.  IV.  c.  42. 
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COMMON  LAW  PROCEDURE. 
[Repealed  by  the  Arbitration  Act,  1889.] 

17  &  18  YlCT.  C.  125. 

An  Act  for  the  further  amendment  of  the  process,  practice,  and  mode  of   j*  ^  jg  yIOT 
pleading  in  and  enlarging  the  jurisdiction  of  the  Superior  Courts  of         C-  125. 

Common  Law  at  Westminster,  and  of  the  Superior  Courts  of  Common  

Law  of  the  Counties  Palatine  of  Lancaster  and  Durham. 

[12th  August,  1854.] 
[The  Common  Law  Procedure  Act,  1854.] 

S.  3.  If  it  be  made  appear  at  any  time  after  the  issuing  of  the  writ,  to  the  Power  to  court 
satisfaction  of  the  court  or  a  judge,  upon  the  application  of  either  party,  that  or  judge  to 
the  matter  in  dispute  consists  wholly  or  in  part  of  matters  of  mere  account  direct  arbitra- 
which  cannot  conveniently  be  tried  in  the  ordinary  way,  it  shall  be  lawful  for  tion  before 
such  court  or  judge,  upon  such  application,  if  they  or  he  think  fit,  to  decide  trial, 
such  matter  in  a  summary  manner,  or  to  order  that  such  matter,  either  wholly 
or  in  part,  be  referred  to  an  arbitrator  appointed  by  the  parties,  or  to  an  officer 
of  the  court,  or  in  country  causes,  to  the  judge  of  any  county  court  («),  upon 
such  terms  as  to  costs  and  otherwise  as  such  court  or  judge  shall  think 
reasonable  ;  and  the  decision  or  order  of  such  court  or  judge,  or  the  award 
or  certificate  of  such  referee,  shall  be  enforceable  by  the  same  process  as  the 
finding  of  a  jury  upon  the  matter  referred. 

[S.  4.  If  it  shall  appear  to  the  court  or  judge  that  the  allowance  or  dis-   Special  case 
allowance  of  any  particular  item  in  such  account  depends  upon  a  question  of  may  be  stated, 
law  fit  to  be  decided  by  the  court,  or  upon  a  question  of  fact  fit  to  be  decided  and  question 
by  a  jury,  or  by  a  judge,  upon  the  consent  of  both  parties  as  hereinbefore  °*  "**  *ne<i- 
provided,  it  shall  be  lawful  for  such  court  or  judge  to  direct  a  case  to  be 
stated,  or  an  issue  or  issues  to  be  tried  ;  and  the  decision  of  the  court  upon 
such  case,  and  the  finding  of  the  jury  or  judge  upon  such  issue  or  issues, 
shall  be  taken  and  acted  upon  by  the  arbitrator  as  conclusive. 

[S.  5.  It  shall  be  lawful  for  the  arbitrator,  upon  any  compulsory  reference  Arbitrator 
under  this  Act,  or  upon  any  reference  by  consent  of  parties  where  the  sub-   may  state 
mission  is  or  may  be  made  a  rule  or  order  of  any  of  the  superior  courts  of  law  special  case, 
or  equity  at  Westminster,  if  he  shall  think  fit,  and  if  it  is  not  provided  to  the 
contrary,  to  state  his  award,  as  to  the  whole  or  any  part  thereof,  in  the  form 
of  a  special  case  for  the  opinion  of  the  court,  and  when  an  action  is  referred, 
judgment,  if  so  ordered,  may  be  entered  according  to  the  opinion  of  the 
court. 

[S.  6.  If,  upon  the  trial  of  any  issue  of  fact  by  a  judge  under  this  Act,  it  Power  to 
shall  appear  to  the  judge  that  the  questions  arising  thereon  involve  matter  of  judge  to  direct 
account  which  cannot  conveniently  be  tried  before  him,  it  shall  be  lawful  for  arbitration  at 
him,  at  his  discretion,  to  order  that  such  matter  of  account  be  referred  to  an  time  of  trial 
arbitrator  appointed  by  the  parties,  or  to  an  officer  of  the  court,  or,  in  when  issues  of 
country  causes,  to  a  judge  of  any  county  court  (a),  upon  such  terms  as  to  fact  left  to  his 
costs,  and  otherwise,  as  such  judge  shall  think  reasonable ;  and  the  award  or         non< 
certificate  of  such  referee  shall  have  the  same  effect  as  hereinbefore  provided 
as  to  the  award  or  certificate  of  a  referee  before  trial ;  and  it  shall  be  com- 
petent for  the  judge  to  proceed  to  try  and  dispose  of  any  other  matters  in 
question  not  referred,  in  like  manner  as  if  no  reference  had  been  made. 

[S.  7.  The  proceedings  upon  any  such  arbitration  as  aforesaid  shall,  except  Proceedings 
otherwise  directed  hereby  or  by  the  submission  or  document  authorising  the  before  and 
reference,  be  conducted  in  like  manner  and  subject  to  the  same  rules  and  power  of  such 
enactments,  as  to  the  power  of  the  arbitrator  and  of  the  court,  the  attendance  arbitrator, 
of  witnesses,  the  production  of  documents,  enforcing  or  sotting  aside  the 
award,  and  otherwise,  as  upon  a  reference  made  by  consent  under  a  rule  of 
court  or  judge's  order  (b). 

[S.  8.  In  any  case  where  reference  shall  be  made  to  arbitration  as  aforesaid,  Power  to 

(a)  Repealed  as  to  county  court  judges  (A)   Ilojig   /•.  Burgess,   3  H.   &  N. 

by  the  stat.  21  &  22  Viet.  c.  74,  s.  6.  293,  S.  C.  27  L.  J.  Ex.  318. 
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17  &  18  VICT. 
c.  120. 

send  tack  to 
arbitrator. 

Application 
to  set  aside 
the  award. 


Enforcing  of 
awards  within 
period  for 
setting  them 
aside. 


the  court  or  a  judge  shall  have  power  at  any  time,  and  from  time  to  time,  to 
remit  the  matters  referred,  or  any  or  either  of  them,  to  the  re-consideration 
and  re -determination  of  the  said  arbitrator,  upon  such  terms,  as  to  costs  and 
otherwise,  as  to  the  said  court  or  judge  may  seem  proper  («). 

[S.  9.  All  applications  to  set  aside  any  award  made  on  a  compulsory  re- 
ference under  this  Act  shall  and  may  be  made  within  the  first  seven  days  of 
the  term  next  following  the  publication  of  the  award  to  the  parties,  whether 
made  in  vacation  or  term  ;  and  if  no  such  application  is  made,  or  if  no  rule 
is  granted  thereon,  or  if  any  rule  granted  thereon  is  afterwards  discharged, 
such  award  shall  be  final  between  the  parties. 

[S.  10.  Any  award  made  on  a  compulsory  reference  under  this  Act  may, 
by  authority  of  a  judge,  on  such  terms  as  to  him  may  seem  reasonable,  be 
enforced  at  any  time  after  seven  days  from  the  time  of  publication,  notwith- 
standing that  the  time  for  moving  to  set  it  aside  has  not  elapsed. 

[S.  11.  Whenever  the  parties  to  any  deed  or  instrument  in  writing  to  be 


.f  action  com-  hereafter  made  or  executed,  or  any  of  them,  shall  agree  that  any  then  exist- 
menced  by  one  jng.  or  future  differences  between  them  or  any  of  them  shall  be  referred  to 
er-,a,  arbitration,  and  any  one  or  more  of  the  parties  so  agreeing,  or  any  person  or 
arbitration  persons  claiming  through  or  under  him  or  them,  shall  nevertheless  commence 
court  or  nudge  anv  a°tion  at  law  or  suit  in  equity  against  the  other  party  or  parties,  or  any 
may  stay  of  them,  or  against  any  person  or  persons  claiming  through  or  under  him  or 

proceedings.  them  in  respect  of  the  matters  so  agreed  to  be  referred,  or  any  of  them,  it 
shall  be  lawful  for  the  court  in  which  the  action  or  suit  is  brought,  or  a  judge 
thereof,  on  application  by  the  defendant  or  defendants,  or  any  of  them,  after 
appearance,  and  before  plea  or  answer,  upon  being  satisfied  that  no  sufficient 
reason  exists  why  such  matters  cannot  be  or  ought  not  to  be  referred  to  arbi- 
tration according  to  such  agreement  as  aforesaid,  and  that  the  defendant  was 
at  the  time  of  the  bringing  of  such  action  or  suit  and  still  is  ready  and  willing 
to  join  and  concur  in  all  acts  necessary  and  proper  for  causing  such  matters 
so  to  be  decided  by  arbitration,  to  make  a  rule  or  order  staying  all  proceed- 
ings in  such  action  or  suit,  on  such  terms  as  to  costs  and  otherwise  as  to  such 
court  or  judge  may  seem  fit :  Provided  always,  that  any  such  rule  or  order 
may  at  any  time  afterwards  be  discharged  or  varied  as  justice  may  require. 

[S.  12.  If  in  any  case  of  arbitration  the  document  authorising  the  refer- 
ence provide  that  the  reference  shall  be  to  a  single  arbitrator,  and  all  the 
parties  do  not,  after  differences  have  arisen,  concur  in  the  appointment  of  an 
arbitrator ;  or  if  any  appointed  arbitrator  refuse  to  act,  or  become  incapable 
of  acting,  or  die,  and  the  terms  of  such  document  do  not  show  that  it  was 
intended  that  such  vacancy  should  not  be  supplied,  and  the  parties  do  not 
concur  in  appointing  a  new  one  ;  or  if,  where  the  parties  or  two  arbitrators 
are  at  liberty  to  appoint  an  umpire  or  third  arbitrator,  such  parties  or  arbi- 
trators do  not  appoint  an  umpire  or  third  arbitrator ;  or  if  any  appointed 
umpire  or  third  arbitrator  refuse  to  act,  or  become  incapable  of  acting,  or 
die,  and  the  terms  of  the  document  authorising  the  reference  do  not  show 
that  it  was  intended  such  a  vacancy  should  not  be  supplied,  and  the  parties 
or  arbitrators  respectively  do  not  appoint  a  new  one :  then  in  every  such 
instance  any  party  may  serve  the  remaining  parties  or  the  arbitrators,  as  the 
case  may  be,  with  a  written  notice  to  appoint  an  arbitrator,  umpire,  or  third 
arbitrator  respectively ;  and  if  within  seven  clear  days  after  such  notice  shall 
have  been  served  no  arbitrator,  umpire,  or  third  arbitrator  be  appointed,  it 
shall  be  lawful  for  any  judge  of  any  of  the  superior  courts  of  law  or  equity 
at  Westminster,  upon  summonses  to  be  taken  out  by  the  party  having  served 
such  notice  as  aforesaid,  to  appoint  an  arbitrator,  umpire,  or  third  arbitrator, 
as  the  case  may  be,  and  such  arbitrator,  umpire,  and  third  arbitrator  respec- 
tively shall  have  the  like  power  to  act  in  the  reference  and  make  an  award  as 
if  he  had  been  appointed  by  consent  of  all  parties. 

[S.  13.  When  the  reference  is  or  is  intended  to  be  to  two  arbitrators,  one 
rence  is  to  two  appointed  by  each  party,  it  shall  be  lawful  for  either  party,  in  the  case  of  the 
arbitrators  and  death,  refusal  to  act,  or  incapacity  of  any  arbitrator  appointed  by  him,  to 
[  substitute  a  new  arbitrator,  unless  the  document  authorising  the  reference 
show  that  it  was  intended  that  the  vacancy  should  not  be  supplied ;  and  if 
on  such  a  reference  one  party  fail  to  appoint  an  arbitrator,  either  originally 


On  failure  of 
parties  or 
arbitrators, 
judge  may 
appoint  single 
arbitrator  or 
umpire. 


When  refe- 


(«)  Morris  r.  Moms,  6  E.  &  B.  383,  S.  C.  25  L.  J.  Q.  B.  261. 
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or  by  way  of  substitution  as  aforesaid,  for  seven  clear  days  after  the  other    17  &  18  VICT. 
party  shall  have  appointed  an  arbitrator,  and  shall  have  served  the  party  so 
failing  to  appoint  with  notice  in  writing  to  make  the  appointment,  the  party  auDoint 

who  has  appointed  an  arbitrator  may  appoint  such  arbitrator  to  act  as  sole  arbitrator  to 
arbitrator  in  the  reference,  and  an  award  made  by  him  shall  be  binding  on  &c^  alone 
both  parties,  as  if  the  appointment  had  been  by  consent;  provided,  however, 
that  the  court  or  a  judge  may  revoke  such  appointment  on  such  terms  as 
shall  seem  just. 

[S.  14.  When  the  reference  is  to  two  arbitrators,  and  the  terms  of  the  Two  arbitra- 
document  authorising  it  do  not  show  that  it  was  intended  that  there  should  tors  may  ap- 
not  be  an  umpire,  or  provide  otherwise  for  the  appointment  of  an  umpire,  the  point  umpire, 
two  arbitrators  may  appoint  an  umpire  at  any  time  within  the  period  during 
which  they  have  power  to  make  an  award,  unless  they  be  called  upon  by 
notice  as  aforesaid  to  make  the  appointment  sooner. 

[S.  15.    The  arbitrator  acting  under  any  such  document  or  compulsory  Award  to  be 
order  of  reference  as  aforesaid,  or  under  any  order  referring  the  award  back,   made  in  three 
shall  make  his  award  under  his  hand,  and  (unless  such  document  or  order  months,  unless 
respectively  shall  contain  a  different  limit  of  time)  within  three  months  after  parties  or  court 
he  shall  have  been  appointed,  and  shall  have  entered  on  the  reference,  or  enlarge  time, 
shall  have  been  called  upon  to  act  by  a  notice  in  writing  from  any  party ;  but 
the  parties  may  by  consent  in  writing  enlarge  the  term  for  making  the 
award  ;  and  it  shall  be  lawful  for  the  superior  court  of  which  such  submis- 
sion, document,  or  order  is  or  may  be  made  a  rule  or  order,  or  for  any  judge 
thereof,  for  good  cause  to  be  stated  in  the  rule  or  order  for  enlargement, 
from  time  to  time  to  enlarge  the  term  for  making  the  award ;    and  if  no 
period  be  stated  for  the  enlargement  in  such  consent  or  order  for  enlargement, 
it  shall  be  deemed  to  be  an  enlargement  for  one  month  ;    and  in  any  case 
where  an  umpire  shall  have  been  appointed  it  shall  be  lawful  for  him  to  enter 
on  the  reference  in  lieu  of  the  arbitrators,  if  the  latter  shall  have  allowed  their 
time  or  their  extended  time  to  expire  without  making  an  award,  or  shall 
have  delivered  to  any  party  or  to  the  umpire  a  notice  in  writing  stating  that 
they  cannot  agree. 

[S.  16.  When  any  award  made  on  any  such  submission,  document,  or  order  Eule  to  deliver 
of  reference  as  aforesaid  directs  that  possession  of  any  lands  or  tenements  possession  of 
capable  of  being  the  subject  of  an  action  of  ejectment  shall  be  delivered  to  lan(l  pursuant 
any  party  either  forthwith  or  at  any  future  time,  or  that  any  such  party  is  to  award  to  be 
entitled  to  the  possession  of  any  such  lands  or  tenements,  it  shall  be  lawful  ?'         ea  as  a 
for  the  court  of  which  the  document  authorising  the  reference  is  or  is  made  a  ^ u  Jj 
rule  or  order,  to  order  any  party  to  the  reference  who  shall  be  in  possession     ^ 
of  any  such  lands  or  tenements,  or  any  person  in  possession  of  the  same 
claiming  under  or  put  in  possession  by  him  since  the  making  of  the  docu- 
ment authorising  the  reference,  to  deliver  possession  of  the  same  to  the  party 
entitled  thereto,  pursuant  to  the  award,  and  such  rule  or  order  to  deliver 
possession  shall  have  the  effect  of  a  judgment  in  ejectment  against  every 
such  party  or  person  named  in  it,  and  execution  may  issue,  and  possession 
shall  be  delivered  by  the  sheriff  as  on  a  judgment  in  ejectment. 

[S.  17.  Every  agreement  or  submission  to  arbitration  by  consent,  whether  Agreement  or 
by  deed  or  instrument  in  writing  not  under  seal,  may  be  made  a  rule  of  any  submission  in 
one  of  the  superior  courts  of  law  or  equity  at  Westminster,  on  the  applica-   writing  may 
tion  of  any  party  thereto,  unless  such  agreement  or  submission  contain  words  ^o  ma*le      ,e 
purporting  that  the  parties  intend  that  it  should  not  be  made  a  rule  of  court ;   °     ni.    '  Im.le8! 
and  if  in  any  such  agreement  or  submission  it  is  provided  that  the  same  shall    ' 
or  may  be  made  a  rule  of  one  in  particular  of  such  superior  courts,  it  may  be 
made  a  rule  of  that  court  only  ;  and  if,  when  there  is  no  such  provision,  a 
case  be  stated  in  the  award  for  the  opinion  of  one  of  the  superior  courts,  and 
such  court  bo  specified  in  the  award,  and  the  document  authorising  the 
reference  have  not,  before  the  publication  of  the  award  to  the  parties,  been 
made  a  rule  of  court,  such  document  may  be  made  a  rule  only  of  the  court 
specified  in  the  award  ;  and  when  in  any  case  the  document  authorising  the 
reference  is  or  has  been  made  a  rule  or  order  of  any  one  of  such  superior 
courts,  no  other  of  such  courts  shall  have  any  jurisdiction  to  entertain  any 
motion  respecting  the  arbitration  or  award.] 
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36  &  37  VICT. 
c.  66. 


References  and 

assessors. 


Power  to  direct 
trials  before 
referees. 


Powers  of 
referees  and 
effect  of  their 
findings. 


Powers  of 
court  with 
respect  to  pro- 
ceedings before 
referees. 


Official 
referees  to  be 
appointed. 


THE  JUDICATURE  ACTS. 
[Parts  in  brackets  repealed  by  Arbitration  Act,  1889.] 

36  &  37  VICT.  c.  66. 

An  Act  for  the  constitution  of  a  Supreme  Court,  and  for  other  purposes. 

[bth  August,  1873.] 

S.  45,  dealing  with  appeals  from  inferior  courts,  provides  that  they  may  be 
heard  and  determined  by  divisional  courts  of  the  High  Court  of  Justice. 
"  The  determination  of  such  appeals  respectively  by  such  divisional  courts 
shall  be  final,  unless  special  leave  to  appeal  from  the  same  to  the  Court  of 
Appeal  shall  be  given  by  the  divisional  court  by  which  any  such  appeal 
from  an  inferior  court  shall  have  been  heard." 

PAET.  IV. 
Trial  and  Procedure. 

S.  56.  [Subject  to  any  rules  of  court  and  to  such  right  as  may  now  exist 
to  have  particular  cases  submitted  to  the  verdict  of  a  jury,  any  question 
arising  in  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the 
Crown)  before  the  High  Court  of  Justice,  or  before  the  Court  of  Appeal,  may 
be  referred  by  the  court,  or  by  any  divisional  court  or  judge  before  whom 
such  cause  or  matter  may  be  pending,  for  inquiry  and  report  to  any  official 
or  special  referee,  and  the  report  of  any  such  referee  may  be  adopted  wholly 
or  partially  by  the  court,  and  may  (if  so  adopted)  be  enforced  as  a  judgment 
by  the  court.]  The  High  Court  or  the  Court  of  Appeal  may  also,  in  any 
such  cause  or  matter  as  aforesaid  in  which  it  may  think  it  expedient  so  to  do, 
call  in  the  aid  of  one  or  more  assessors  specially  qualified,  and  try  and  hear 
such  cause  or  matter  wholly  or  partially  with  the  assistance  of  such  assessors. 
The  remuneration,  if  any,  to  be  paid  to  such  [special  referees  or]  assessors 
shall  be  determined  by  the  court. 

[S.  57.  In  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the 
Crown)  before  the  said  High  Court  in  which  all  parties  interested  who  are 
under  no  disability  consent  thereto,  and  also  without  such  consent  in  any 
such  cause  or  matter  requiring  any  prolonged  examination  of  documents  or 
accounts,  or  any  scientific  or  local  investigation  which  cannot  in  the  opinion 
of  the  court  or  a  judge  conveniently  be  made  before  a  jury,  or  conducted 
by  the  court  through  its  ordinary  officers,  the  court  or  a  judge  may,  at  any 
time,  on  such  terms  as  may  be  thought  proper,  order  any  question  or  issue 
of  fact  or  any  question  of  account  arising  thereon  to  be  tried  either  before 
an  official  referee,  to  be  appointed  as  hereinafter  provided,  or  before  a  special 
referee  to  be  agreed  on  between  the  parties  :  and  any  such  special  referee  so 
agreed  on  shall  have  the  same  powers  and  duties  and  proceed  in  the  same 
manner  as  an  official  referee.  AJ1  such  trials  before  referees  shall  be 
conducted  in  such  manner  as  may  be  prescribed  by  rules  of  court,  and 
subject  thereto  in  such  manner  as  the  court)  or  judge  ordering  the  same  shall 
direct.] 

[S.  58.  In  all  cases  of  any  reference  to  or  trial  by  referees  under  this  Act, 
the  referees  shall  be  deemed  to  be  officers  of  the  court,  and  shall  have  such 
authority  for  the  purpose  of  such  reference  or  trial  as  shall  be  prescribed  by 
rules  of  court,  or  (subject  to  such  rules)  by  the  court  or  judge  ordering  such 
reference  or  trial ;  and  the  report  of  any  referee  upon  any  question  of  fact  on 
any  such  trial  shall  (unless  set  aside  by  the  court)  be  equivalent  to  the  verdict 
of  a  jury.] 

[S.  59.  "With  respect  to  all  such  proceedings  before  referees  and  their 
reports,  the  court  or  such  judge  as  aforesaid  shall  have,  in  addition  to  any 
other  powers,  the  same  or  the  like  powers  as  are  given  to  any  court  whose 
jurisdiction  is  hereby  transferred  to  the  said  High  Court  with  respect  to 
references  to  arbitration  and  proceedings  before  arbitrators  and  their  awards 
respectively  by  the  Common  Law  Procedure  Act,  1854.] 

S.  83.  There  shall  be  attached  to  the  Supreme  Court  permanent  officers  to 
be  called  official  referees,  for  the  trial  of  such  questions  as  shall,  under  the 
provisions  of  this  Act,  be  directed  to  be  tried  by  such  referees.  The  number 
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and  the  qualifications  of  the  persons  to  be  so  appointed  from  time  to  time, 
and  the  tenure  of  their  offices,  shall  be  determined  by  the  Lord  Chancellor 
with  the  concurrence  of  the  Presidents  of  the  Divisions  of  the  High  Court  of 
Justice,  or  a  majority  of  them  (of  which  majority  the  Lord  Chief  Justice  of 
England  shall  be  one),  and  with  the  sanction  of  the  Treasury.  Such  official 
referees  shall  perform  the  duties  entrusted  to  them  in  such  places,  whether  in 
London  or  in  the  country,  as  may  from  time  to  time  be  directed  or  authorised 
by  any  order  of  the  said  High  Court,  or  of  the  Court  of  Appeal ;  and  all 
proper  and  reasonable  travelling  expenses  incurred  by  them  in  the  discharge 
of  their  duties  shall  be  paid  by  the  Treasury  out  of  the  moneys  to  be  provided 
by  Parliament. 


36  &  37  VICT. 
c.  66. 


JUDICATUEE  ACT,  1884. 

(Parts  in  brackets  repealed  by  the  Arbitration  Act,  1889.) 
47  &  48  VICT.  c.  61. 

S.  8.  The  provisions  of  section  forty-five  of  the  Supreme  Court  of  Judi- 
cature Act,  1873,  as  to  certain  appeals  therein  mentioned  shall  extend  and 
apply  to  all  appeals  brought  after  the  commencement  of  this  Act  from  any 
award  or  certificate  of  a  referee  or  arbitrator  when  there  has  been  a  com- 
pulsory reference  to  arbitration  in  any  cause  or  matter  in  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice. 

[S.  9.  In  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the 
Crown)  now  pending  or  hereafter  commenced  before  the  High  Court  of  Jus- 
tice or  Court  of  Appeal  in  which  all  parties  who  are  under  no  disability 
consent  thereto,  the  court  or  a  judge  may  at  any  time,  on  such  terms  as  may 
be  thought  proper,  order  the  whole  cause  or  matter  to  be  tried  before  an 
official  referee  who  shall  have  power  to  direct  in  what  manner  the  judgment 
of  the  court  shall  be  entered,  and  to  exercise  the  same  discretion  as  to  costs 
as  the  court  or  judge  could  have  exercised. 

[S.  10.  In  all  cases  in  which  the  court  or  a  judge  may,  under  sections 
three,  six,  or  twelve  of  the  Common  Law  Procedure  Act,  1854,  direct  any 
matter  to  be  ascertained  by  a  master  or  referred  to  an  arbitrator,  or  to  an 
officer  of  the  court,  or  appoint  an  arbitrator,  such  court  or  judge  may  direct 
such  matter  to  be  ascertained  by  or  referred  to  an  official  referee,  who  shall 
in  that  case  perform  all  such  duties  and  exercise  all  such  powers  as  would 
have  been  performed  or  could  have  been  exercised  by  such  master,  arbitrator, 
or  officer. 

[S.  11.  Whenever  the  parties  to  any  deed  or  instrument  in  writing,  made 
or  executed  after  the  commencement  of  this  Act,  or  any  of  them,  shall  agree 
that  any  existing  or  future  difference  between  them,  or  any  of  them,  shall  be 
referred  to  an  official  referee,  it  shall  be  the  duty  of  any  one  of  the  official 
referees  to  whom  application  shall  be  made  for  the  purpose,  subject  to  any 
order  which  may  bo  made  by  the  court  or  a  judge  for  the  transfer  of  the 
matter  to  any  other  official  referee,  or  otherwise,  to  hear  and  determine  any 
difference  so  agreed  to  be  referred,  and  every  such  agreement  shall  be  deemed 
to  be  an  agreement  to  refer  to  arbitration  within  the  meaning  of  sections 
eleven  and  seventeen  of  the  Common  Law  Procedure  Act,  1854.] 


KAILWAYS. 

1  &  2  VICT.  c.  98. 

An  Act  to  provide  for  the  conveyance  of  the  Mails  by  Railways. 

August,  1838.] 


1  &  2  VICT. 

c.  OS. 


S.  16.  And  be  it  enacted,  That  in  all  cases  in  which  the  Postmaster-  For  settling 
General  and  any  company  of  proprietors  of  any  railway  shall  not  be  able  to  differences 


APPENDIX  OF  STATUTES. 


1  &  2  VICT. 
c.  98. 

between 
Postmaster- 
General  and 
railway  com- 
panies in 
certain  cases. 


Eailway  com- 
panies, after 
contracts  have 
existed  for  a 
certain  period, 
may  refer  them 
to  arbitrators 
to  decide  as  to 
their  con- 
tinuance. 


Nomination  of 
arbitrators  to 
be  within  a 
limited  time 
after  applica- 
tion for  refe- 
rences made. 


agree  on  the  amount  of  remuneration  or  compensation  to  be  paid  by  the 
Postmaster- General  to  such  company  of  proprietors  for  any  services  per- 
formed or  to  be  performed  by  them  as  hereinbefore  mentioned,  the  same 
shall  be  referred  to  the  award  of  two  persons,  one  to  be  named  by  the  Post- 
master-General and  the  other  by  such  company  ;  and  if  such  two  persons 
cannot  agree  on  the  amount  of  such  remuneration  or  compensation,  then  to 
the  umpirage  of  some  third  person,  to  be  appointed  by  such  two  first-named 
persons,  previously  to  their  entering  upon  the  inquiry :  and  the  said  award 
or  umpirage,  as  the  case  may  be,  shall  be  binding  and  conclusive  on  the  said 
parties,  and  their  respective  successors  and  assigns. 

S.  17.  And  be  it  enacted,  That  after  any  contract  entered  into,  or  award 
made  under  the  authority  of  this  Act,  shall  have  continued  in  operation  for 
a  period  of  three  years,  it  shall  be  competent  for  any  railway  company  who 
may  consider  themselves  aggrieved  by  the  terms  of  remuneration  fixed  by 
such  contract  or  award,  by  notice  under  their  common  seal,  to  require  that  it 
shall  be  referred  to  arbitrators  to  determine  whether  any  and  what  alteration 
ought  to  be  made  therein  ;  and  thereupon  such  arbitrators  or  umpire  to  be 
appointed  as  hereinbefore  mentioned,  shall  proceed  to  inquire  into  the  cir- 
cumstances, arid  make  their  awards  therein,  as  in  the  case  of  an  original 
agreement :  Provided  always,  that  the  services  performed  by  such  railway 
company  for  the  post  office  shall  in  nowise  be  interrupted  or  impeded  thereby. 

S.  18.  And  be  it  enacted,  That  in  all  references  to  be  made  under  the 
authority  of  this  Act  the  Postmaster- General  or  the  railway  company,  as  the 
case  may  be,  shall  nominate  his  or  their  arbitrator  within  fourteen  days  after 
notice  from  the  other  party,  or  in  default  it  shall  be  lawful  for  the  arbitrator 
appointed  by  the  party  giving  notice  to  name  the  other  arbitrator ;  and  such 
arbitrators  shall  proceed  forthwith  in  the  reference,  and  make  their  award 
therein  within  twenty-eight  days  after  their  appointment,  or  otherwise  the 
matter  shall  be  left  to  be  determined  by  the  umpire ;  and  if  such  umpire  shall 
refuse  or  neglect  to  proceed  and  make  his  award  for  the  space  of  twenty -eight 
days  after  the  matter  shall  have  been  referred  to  him,  then  a  new  umpire 
shall  be  appointed  by  the  two  first-named  arbitrators,  who  shall  in  like 
manner  proceed  and  make  his  award  within  twenty-eight  days,  or  in  default 
be  superseded,  and  so  toties  quoties. 


8  &  9  VICT. 
c.  20. 


Arbitration. 

Appointment 
of  arbitrators 
when  ques- 
tions are  to  be 
determined  by 
arbitration. 


8  &  9  VICT.  c.  20. 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted  in 
Acts  authorising  the  making  of  Railways  (a).  [8th  May,  1845.] 

[ISy  s.  4,  the  Act  may  be  cited  as  "The  Railways  Clauses  Consolidation  Act, 
1845."  By  ss.  6,  44,  the  compensation  for  land  taken  or  used  for  the  purposes  of 
the  railway,  or  injuriously  affected  by  its  construction,  and  for  damages  in  respect 
of  such  land,  shall  be  ascertained  and  determined  in  the  manner  provided  in  the 
Lands  Clauses  Consolidation  Act,  1845,  in  respect  of  lands  purchased  or  taken 
under  its  provisions."] 

And  with  respect  to  the  settlement  of  disputes  by  arbitration,  be  it  enacted 
as  follows : 

S.  126.  When  any  dispute  authorised  or  directed  by  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  to  be  settled  by  arbitration,  shall  have 
arisen,  then,  unless  both  parties  shall  concur  in  the  appointment  of  a  single 
arbitrator,  each  party,  on  the  request  of  the  other  party,  shall  nominate  and 
appoint  an  arbitrator  to  whom  such  dispute  shall  be  referred  ;  and  every  ap- 
pointment of  an  arbitrator  shall  be  made  on  the  part  of  the  company,  under 
the  hand  of  the  secretary  or  any  two  of  the  directors  of  the  company,  and  on 
the  part  of  any  other  party,  under  the  hand  of  such  party,  or  if  such  party 
be  a  corporation  aggregate,  under  the  common  seal  of  such  corporation,  and 
such  appointment  shall  be  delivered  to  the  arbitrators,  and  shall  be  deemed  a 
submission  to  arbitration  on  the  part  of  the  party  by  whom  the  same  shall  be 
made  ;  and  after  any  such  appointment  shall  have  been  made  neither  party 


(a)  The  Railways  Clauses  Consolidation  (Scotland)  Act,  1845,  is  the  8  &  9 
Yict.  c.  33. 
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shall  have  power  to  revoke  the  same  without  the  consent  of  the  other,  nor  8  &  9  VICT. 
shall  the  death  of  either  party  operate  as  a  revocation ;  and  if  for  the  space 
of  fourteen  days  after  any  such  dispute  shall  have  arisen,  and  after  a  request  ~" 
in  writing,  in  which  shall  be  stated  the  matters  so  required  to  be  referred  to 
arbitration,  shall  have  been  served  by  the  one  party  on  the  other  party  to 
appoint  an  arbitrator,  such  last- mentioned  party  fail  to  appoint  such' arbi- 
trator, thca  upon  such  failure  the  party  making  the  request,  and  having 
himself  appointed  an  arbitrator,  may  appoint  such  arbitrator  to  act  on  behalf 
of  both  parties ;  and  such  arbitrator  may  proceed  to  hear  and  determine  the 
matters  which  shall  be  in  dispute  ;  and  in  such  case  the  award  or  determina- 
tion of  such  single  arbitrator  shall  be  final. 

S.  127.  If  before  the  matters  so  referred  shall  be  determined  any  arbitrator  Vacancy  of 
appointed  by  either  party  die,  or  become  incapable  to  act,  the  party  by  whom  arbitrator  to 
such  arbitrator  was  appointed  may  nominate  and  appoint  in  writing  some  be  supplied, 
other  person  to  act  in  his  place,  and  if  for  the  space  of  seven  days  after 
notice  in  writing  from  the  other  party  for  that  purpose  he  fail  to  do  so,  the 
remaining  or  other  arbitrator  may  proceed  ex  parte  ;  and  every  arbitrator  so 
to  be  substituted  as  aforesaid  shall  have  the  same  powers  and  authorities  as 
were  vested  in  the  former  arbitrator  at  the  time  of  such  his  death  or  incapa- 
city as  aforesaid. 

S.  128.  Where  more  than  one  arbitrator  shall  have  been  appointed,  such  Appointment 
arbitrators  shall,  before  they  enter  upon  the  matters  referred  to  them,  nomi-   of  umpire, 
nate  and  appoint  by  writing  under  their  hands  an  umpire  to  decide  on  any 
such  matters  on  which  they  shall  differ,  or  which  shall  be  referred  to  him 
under  this  or  the  special  Act;  and  if  such  umpire  shall  die,  or  become  in- 
capable to  act,  they  shall  forthwith  after  such  death  or  incapacity  appoint 
another  umpire  in  his  place ;  and  the  decision  of  every  such  umpire  on  the 
matters  so  referred  to  him  shall  be  final. 

S.  129.  If  in  either  of  the  cases  aforesaid,  the  said  arbitrators  shall  refuse,   Board  of  Trade 
or  shall  for  seven  days  after  request  of  either  party  to  such  arbitration  empowered  to 
neglect  to  appoint  an  umpire,  the  Board  of  Trade  shall,  on  the  application  appomt  an 
of  either  party  to  such  arbitration,  appoint  an  umpire ;  and  the  decision  of  umpire,  on 
such  umpire  on  the  matters  on  which  the  arbitrators  shall  differ,  or  which   ne^.f 
shall  be  referred  to  him  under  this  or  the  special  Act,  shall  be  final  (a). 

S.  130.  If,  where  a  single  arbitrator  shall  have  been  appointed,  such  arbi-   In  case  of 
trator  die,  or  become  incapable  to  act,  before  he  shall  have  made  his  award,    death  of  single 
the  matters  referred  to  him  shall  be  determined  by  arbitration,  under  the  arbitrator  the 
provisions  of  this  or  the  special  Act,  in  the  same  manner  as  if  such  arbitrator  matter  to  begin 
had  not  been  appointed.  ^e  novo. 

S.  131.  If,  where  more  than  one  arbitrator  shall   have  been  appointed,   If  either  arbi- 
either  of  the  arbitrators  refuse,  or  for  seven  days  neglect  to  act,  the  other  trator  refuse  to 
arbitrator  may  proceed  ex  parte,  and  the  decision  of  such  other  arbitrator  act  the  other 
shall  be  as  effectual  as  if  he  had  been  the  single  arbitrator  appointed  by  both  *°  proceed  ex  • 
parties. 

S.  132.  If,  where  more  than  one  arbitrator  shall  have  been  appointed,  and  If  arbitrators 
where  neither  of  them  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbi-   fail  to  make 
trators  shall  fail  to  make  their  award  within  twenty-one  days  after  the  day  award  within 
on  which  the  last  of  such  arbitrators  shall  have  been  appointed,  or  within  21  days,  the 
such  extended  time,  if  any,  as  shall  have  been  appointed  for  that  purpose  by  mauor  to  go 
both  such  arbitrators  under  their  hands,  the  matter  referred  to  them  shall  be    c       3  umpire, 
determined  by  the  umpire  to  bo  appointed  as  aforesaid. 

S.  133.  The  said  arbitrators  or  their  umpire  may  call  for  the  production  of  Powerforarbi- 
any  documents  in  the  possession  or  power  of  either  party  which  they  or  he  trators  to  call 
may   think  necessary  for  determiniug  the  question   in   dispute,  and   may  for  books,  &c. 
examine  the  parties  or  their  witnesses  on  oath,  and  administer  the  oaths 
necessary  for  that  purpose. 

S.  134.  Before  any  arbitrator  or  umpire  shall  enter  into  the  consideration  Arbitrator  and 
of  any  matters  referred  to  him,  he  shall,  in  tho  presence  of  a  justice,  make  umpiretomake 
and  subscribe  to  tho  following  declaration  ;  that  is  to  say,  declaration. 

"  I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully  and 

(a)  The  powers  of  the  Board  of  the  stat.  9  &  10  Viet.  c.  10->,  a.  2 ;  but 
Trade  as  to  railways  were  transferred  have  been  re -transfer  red  to  the  Board 
to  the  Commissioners  of  Railways  by  of  Trade  by  the  stat.  H  &  15  Viet.  c.  lit. 
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8  &  9  VICT. 
c.  20. 


Costs  in 
discretion  of 
arbitrators. 

Submission  a 
rule  of  court. 

Award  not 
void  for  error 
in  form. 


honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the 
matters  referred  to  me,  under  the  provisions  of  the  Act  [naming  the  special 
Act]. 

"A.B. 

"  Made  and  subscribed  in  the  presence  of  [  ]." 

And  such  declaration  shall  be  annexed  to  the  award  when  made ;  and  if  any 
arbitrator  or  umpire,  having  made  such  declaration,  shall  wilfully  act  con- 
trary thereto,  he  shall  be  guilty  of  a  misdemeanour. 

S.  135.  Except  where  by  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  it  shall  be  otherwise  provided,  the  costs  of  and  attending  every 
such  arbitration,  to  be  determined  by  the  arbitrators,  shall  be  in  the  discre- 
tion of  the  arbitrators. 

S.  136.  The  submission  to  any  such  arbitration  may  be  made  a  rule  of  any 
of  the  superior  courts,  on  application  of  either  of  the  parties. 

S.  137.  No  award  made  with  respect  to  any  question  referred  to  arbitration 
under  the  provision  of  this  or  the  special  Act  shall  be  set  aside  for  irregu- 
larity or  error  in  matter  of  form. 


22  &  23  VlCT.  c.  59. 

22  &  23  VICT.    An  Ad  to  enabh  Railway  Companies  to  settle  their  differences  with  other 
c- 59>  Companies  by  Arbitration.  [13th  August,  1859.] 

For  the  better  providing  for  the  settlement  by  arbitration  of  matters  in 
which  railway  companies  in  the  United  Kingdom  are  mutually  interested,  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  ;  that  is 
to  say, 

S.  1.  This  Act  may  for  all  purposes  be  cited  as  "Railway  Companies  Arbi- 
tration Act,  1859  ;  "  and  the  expression  "  Railway  Companies  "  in  this  Act 
extends  to  and  includes  all  persons  being  the  owners  or  lessees  of,  and  all 
contractors  working  any  railway  upon  which  steam  power  is  used. 

S.  2.  Any  two  or  more  railway  companies,  whether  already  or  hereafter 
incorporated  (in  this  Act  called  "the  Companies"),  from  time  to  time,  by 
writing  under  their  respective  common  seals,  may  agree  to  refer  and  may 
refer  to  arbitration,  in  accordance  with  this  Act,  any  then  existing  or  future 
differences,  questions,  or  other  matters  whatsoever  in  which  they  then  are  or 
thereafter  shall  be  mutually  interested,  and  which  they  might  lawfully  settle 
or  dispose  of  by  agreement  between  themselves,  and  may  delegate  to  the 
person  or  persons  to  whom  the  reference  is  made  any  power  to  determine  all 
or  any  of  the  terms  of  any  contract  to  be  made  between  the  companies  which 
the  directors  of  the  companies  respectively  might  lawfully  delegate  to  any 
committees  of  themselves  respectively  (a) . 

S.  3.  The  companies  jointly,  but  not  otherwise,  from  time  to  time,  by 
writing  under  their  respective  common  seals,  may  add  to,  alter,  or  revoke 
any  agreement  for  reference  in  accordance  with  this  Act  theretofore  entered 
into  between  the  companies,  or  any  of  the  terms,  conditions,  or  stipulations 
thereof. 

S.  4.  Every  reference  or  agreement  in  accordance  with  this  Act,  except  so 
far  as  it  is  from  time  to  time  revoked  or  modified  in  accordance  with  this  Act. 
shall  bind  the  companies,  and  may  and  shall  be  carried  into  full  effect  (b). 

S.  5.  Where  the  companies  agree,  the  reference  shall  be  made  to  a  single 
arbitrator. 


Short  title. 

"  Railway 
Companies." 

Power  for  rail- 
way companies 
to  refer  matters 
to  arbitration. 


Power  to  alter 
or  revoke 
agreements  for 
reference. 

Agreements 
to  be  carried 
into  effect. 

Reference  to 
a  single 
arbitrator. 


(a)  See  Great  Western  Ry.  Co.  t>. 
Waterford  Ry.  Co.,  L.  R.  17  Ch.  D. 
493. 

(i)  London,  Chatham  and  Dover  Ry. 


Co.  v.  South  Eastern  Ry.  Co.,  40  Ch.  D. 
100 ;  Caledonian  Ry.  Co.  r.  Greenock 
and  Wemyss  Ry.  Co.,  L.  R.  2  Scotch 
App.  347. 
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S.  6.  Except  where  the  companies  agree  that  the  reference  shall  be  made  22  &  23  VICT. 
to  a  single  arbitrator,  the  reference  shall  be  made  as  follows  ;  to  wit,  c-  59. 

Where  there  are  two  companies  the  reference  shall  be  made  to  two  ~ 
arbitrators: 

Where  there  are  three  or  more  companies  the  reference  shall  be  made 
to  so  many  arbitrators  as  there  are  companies. 

S.  7.  Where  there  are  to  be  two  or  more  arbitrators,  every  company  shall  Appointment 

by  writing  under  their  common  seal  appoint  one  of  the  arbitrators,  and  shall  of  arbitrators 

give  notice  in  writing  thereof  to  the  other  company  or  companies.  D7  companies. 

S.  8.  Where  there  are  to  be  two  or  more  arbitrators,  if  any  of  the  companies  Appointment 

fail  to  appoint  an  arbitrator  within  fourteen  days  after  being  thereunto  re-  of  arbitrators 

quested  in  writing  by  the  other  company,  or  by  the  other  companies  or  any  by  Board  of 

of  them,  then,  on  the  application  of  the  companies  or  any  of  them,  the  Board  Trade, 
of  Trade,  instead  of  the  company  so  failing  to  appoint  an  arbitrator,  may 
appoint  an  arbitrator  ;  and  the  arbitrator  so  appointed  shall  for  the  purposes 
of  this  Act  be  deemed  to  be  appointed  by  the  company  so  failing. 

S.  9.  When  the  reference  is  made  to  two  or  more  arbitrators,  if  before  the  Appointment 

matters  referred  to  them  are  determined,  any  arbitrator  dies,  or  becomes  in-  °f  arbitrators 

capable  or  unfit,  or  for  seven  consecutive  days  fails  to  act  as  arbitrator,  the  J*v  companies 
company  by  which  he  was  appointed  shall  by  writing  under  their  common 
seal  appoint  an  arbitrator  in  his  place.  ies' 

S.  10.  Where  the  company  by  which  an  arbitrator  ought  to  be  appointed  Appointment 

in  the  place  of  the  arbitrator  so  deceased,  incapable,  unfit,  or  failing  to  act,  of  arbitrators 

fail  to  make  the  appointment  within  fourteen  days  after  being  thereunto  re-  by  Board  of 

quested  in  writing  by  the  other  company,  or  by  the  other  companies  or  any  Trade  to  sup- 

of  them,  then  on  the  application  of  the  companies  or  any  of  them,  the  Board  P^v  vacancies, 
of  Trade  may  appoint  an  arbitrator  ;  and  the  arbitrator  so  appointed  by  the 
Board  of  Trade  shall  for  the  purposes  of  this  Act  be  deemed  to  be  appointed 
by  the  company  so  failing. 

S.  11.  When  any  appointment  of  an  arbitrator  is  made,  the  company  Appointment 

making  the  appointment  shall  have  no  power  to  revoke  the  appointment,  of  arbitrator 

without  the  previous  consent  in  writing  of  the  other  company,  or  every  other  n°t  revocable, 
company  in  writing  under  their  common  seal. 

S.  12.  WThere  two  or  more  arbitrators  are  appointed,  they  shall,  before  Appointment 

entering  on  the  business  of  the  reference,  appoint  by  writing  under  their  of  umpire  by 

hands  an  impartial  and  qualified  person  to  be  their  umpire.  arbitrators. 

S.  13.  If  the  arbitrators  do  not  appoint  an  umpire  within  seven  days  after  Appointment 

the  reference  is  made  to  the  arbitrators,  then,  on  the  application  of  the  com-  of  umpire  by 

panics  or  any  of  them,  the  Board  of  Trade  may  appoint  an  umpire  ;  and  the  Board  of 

umpire  so  appointed  shall  for  the  purposes  of  this  Act  be  deemed  to  be  Trade, 
appointed  by  the  arbitrators. 

S.  14.  Where  two  or  more  arbitrators  are  appointed,  if  before  the  matters  Appointment 

referred  to  them  are  determined,  their  umpire  dies,  or  becomes  incapable  or  of  umpire  by 

unfit,  or  for  seven  consecutive  days  fails  to  act  as  umpire,  the  arbitrators  arbitrators  to 

shall  by  writing  under  their  hands  appoint  an  impartial  and  qualified  person  supply 

to  bo  their  umpire  in  his  place.  vacancy. 

S.  15.  If  the  arbitrators  fail  to  appoint  an  umpire  within  seven  days  after  Appointment 
notice  in  writing  to  them  of  the  decease,  incapacity,  unfitness,  or  failure  to  of  umpire  by 
act  of  their  umpire,  then,  on  the  application  of  the  companies,  or  any  of  Board  of 
them,   the  Board  of  Trade  may  appoint  an  umpire ;    and  the  umpire  so  Trade  to  sup- 
appointed  shall  for  the  purposes  of  this  Act  be  deemed  to  be  appointed  by  Pv  vacancy, 
the  arbitrators  so  failing. 

S.  16.  Every  arbitrator  appointed  in  the  place  of  a  preceding  arbitrator,  Succeeding 

and   every  umpire  appointed  in   tho  place  of   a   preceding  umpire,    shall  arbitrators  and 

respectively  have  the  like  powers  and  authorities  as  his  respective  prede-  umPires  to 

cessor.  have  powers  of 

S.  17.  Where  there  are  two  or  more  arbitrators,  if  they  do  not,  within  P 

such  a  time  as  the  companies  agree  on,  or  failing  such  agreement,  within  Reference  to 

thirty  days  next  after  the  reference  is  made  to  the  arbitrators,  agree  on  their  umpire, 
award  thereon,  then  tho  matters  referred  to  them,  or  such  of  those  matters 
as  are  not  then  determined,  shall  stand  referred  to  their  umpire. 

S.  18.  The  arbitrator,  and  the  arbitrators,  and  tho  umpire  respectively,  Power  for 

may  call  for  the  production  of  any  documents  or  evidence  in  the  possession  arbitrators, 

or  power  of  the  companies  respectively,  or  which  they  respectively  can  pro-  &CM  to  call  for 

duce,  and  which  tho  arbitrator,  or  the  arbitrators,  or  tho  umpire  -hull  think  books,  &c., 

and  administer 
oath. 
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22  &  23  VICT. 
c.  59. 


Procedure  in 
thearbitration. 

Arbitration 
may  proceed 
in  absence  of 
companies. 

Several  awards 
may  be  made. 


Awards  made 
in  due  time  to 
bindallparties. 


Power  for 
umpire  to 
extend  period 
for  making 
his  award. 

Awards  not  to 
be  set  aside  for 
informality. 

Awards  to  be 
obeyed. 

Agreements, 
arbitrations, 
and  awards  to 
have  effect. 


Costs  of  arbi- 
tration and 
award. 

Payment  of 
posts. 


Submission  to 
arbitration  to 
be  made  a  rule 
of  court. 


necessary  for  determining  the  matters  referred,  and  may  examine  the  witnesses 
of  the  companies  respectively  on  oath,  and  may  administer  the  requisite  oath ; 
and  in  Scotland  may  grant  diligence  for  the  recovery  of  the  documents  or 
evidence,  and  for  citing  witnesses ;  and  on  application  to  the  Lord  Ordinary 
he  may  issue  letters  of  supplement  or  other  necessary  writs  in  support  of  the 
diligence. 

S.  19.  Except  where  and  as  the  companies  otherwise  agree,  the  arbitrator, 
and  the  arbitrators,  and  the  umpire  respectively,  may  proceed  in  the  business 
of  the  reference  in  such  manner  as  he  and  they  respectively  shall  think  fit. 

S.  20.  The  arbitrator,  and  the  arbitrators,  and  the  umpire  respectively,  may 
proceed  in  the  absence  of  all  or  any  of  the  companies  in  every  case  in  which, 
after  giving  notice  in  that  behalf  to  the  companies  respectively,  the  arbitrator 
or  the  arbitrators,  or  the  umpire  shall  think  fit  so  to  proceed. 

S.  21.  The  arbitrator,  and  the  arbitrators,  and  the  umpire  respectively 
may,  if  he  and  they  respectively  think  fit,  make  several  awards,  each  on 
part  of  the  matters  referred,  instead  of  one  award  on  all  the  matters  referred; 
and  every  such  award  on  the  part  of  the  matters  shall  for  such  time  as  shall 
be  stated  in  the  award,  the  same  being  such  as  shall  have  been  specified  in 
the  agreement  for  arbitration,  or  in  the  event  of  no  time  having  been  so 
specified,  for  any  time  which  the  arbitrator  may  be  legally  entitled  to  fix,  be 
binding  as  to  all  the  matters  to  which  it  extends,  and  as  if  the  matters 
awarded  on  were  all  the  matters  referred,  and  that  notwithstanding  the  other 
matters  or  any  of  them  be  not  then  or  thereafter  awarded  on. 

S.  22.  The  award  of  the  arbitrator,  or  of  the  arbitrators,  or  of  the  umpire, 
if  made  in  writing  under  his  or  their  respective  hand  or  hands,  and  ready  to 
be  delivered  to  the  companies  within  such  a  time  as  the  companies  agree  on, 
cr,  failing  such  agreement,  within  thirty  days  next  after  the  matters  in 
difference  are  referred  to  (as  the  case  may  be),  the  arbitrator,  or  the  arbitra- 
tors, or  the  umpire,  shall  be  binding  and  conclusive  on  all  the  companies. 

S.  23.  Provided  always,  that  (except  where  and  as  the  companies  otherwise 
agree)  the  umpire,  from  time  to  time  by  writing  under  his  hand,  may  extend 
the  period  within  which  his  award  is  to  be  made ;  and  if  it  be  made  and  ready 
to  be  delivered  within  the  extended  time,  it  shall  be  as  valid  and  effectual  as 
if  made  within  the  prescribed  period. 

S.  24.  No  award  made  on  any  arbitration  in  accordance  with  this  Act  shall 
be  set  aside  for  any  irregularity  or  informality. 

S.  25.  Except  only  so  far  as  the  companies  bound  by  any  award  in  accord- 
ance with  this  Act  from  time  to  time  otherwise  agree,  all  things  by  every 
award  in  accordance  with  this  Act  lawfully  required  to  be  done,  omitted,  or 
suffered,  shall  be  done,  omitted,  or  suffered  accordingly. 

S.  26.  Full  effect  shall  be  given  by  all  the  superior  courts  of  law  and  equity 
in  the  United  Kingdom,  according  to  their  respective  jurisdiction,  and  by  the 
companies  respectively,  and  otherwise,  to  all  agreements,  references,  arbitra- 
tions, and  awards  in  accordance  with  this  Act ;  and  the  performance  or 
observance  thereof  may,  where  the  courts  think  fit,  be  compelled  by  distress 
infinite  on  the  property  of  the  companies  respectively,  or  by  any  other 
process  against  the  companies  respectively  or  their  respective  property  that 
the  courts  or  any  judge  thereof  shall  direct,  and  where  requisite  frame  for 
the  purpose. 

S.  27.  Except  where  and  as  the  companies  otherwise  agree,  the  costs  of 
and  attending  the  arbitration  and  the  award  shall  be  in  the  discretion  of  the 
arbitrator,  and  the  arbitrators,  and  the  umpire  respectively. 

S.  28.  Except  where  and  as  the  companies  otherwise  agree,  and  if  and  so 
far  as  the  award  does  not  otherwise  determine,  the  costs  of  and  attending 
the  arbitration  and  the  award  shall  be  borne  and  paid  by  the  companies  in 
equal  shares,  and  in  other  respects  the  companies  shall  bear  their  own  respec- 
tive costs. 

S.  29.  The  submission  to  any  arbitration  in  accordance  with  this  Act  may 
at  any  time  be  made  a  rule  of  any  of  her  Majesty's  superior  courts  of  record 
at  Westminster,  or  as  the  case  may  be,  at  Dublin,  on  the  application  of  any 
party  interested ;  and  the  court  may  remit  the  matter  to  the  arbitrator,  or  to 
the  arbitrators,  or  to  the  umpire,  with  any  directions  the  court  think  fit. 


RAILWAYS. 


26  &  27  VICT.  c.  92. 

An  Act  for  Consolidating  in  one  Ad  certain  Provisions  frequently  inserted    26  &  27  Vicr. 
in  Acts  relating  to  Raihvays.  [28th  July,  1863.] 

[By  s.  1,  the  Act  may  be  cited  as  "  The  Railway  Clauses  Act,  1863."] 

Part  V.  Amalgamation. 

S.  44.  No  submission  to  arbitration  of  any  matter  in  dispute  between  the  Submission 
dissolved  company  and  any  other  company,  or  any  person,  under  which  any  an<l  awards 
reference  is  pending  and  incomplete  at  the  time  of  amalgamation,  and  the  no*  a^e       \  "F 
award  theretofore  made  and  then  remaining  in  force,  shall  be  revoked  or  a 
prejudicially  affected  by  anything  in  the  amalgamating  Act,  or  in  this  part 
of  this  Act  contained ;  but  every  such  arbitration  and  award  shall  be  as  valid 
and  effectual  for  or  against  the  amalgamated  company  as  it  would  have'  been 
for  or  against  the  dissolved  company. 


36  &  37  VICT.  c.  48. 

An  Act  to  make  letter  provision  for  carrying  into  effect  the  Railway  and    36  &  37  VICT. 
Canal  Traffic  Act,  1854,  and  for  other  purposes  connected  therewith.  c.  48. 

[21st  July,  1873.]  ~ 

S.  1.  [Short  title,  "  The  Regulation  of  Railways  Act,  1873."] 

S.  8.  Where  any  difference  between  railway  companies,  or  between  canal  Differences 
companies,  or  between  a  railway  company  and  a  canal  company,  is,  under  between  rail- 
the  provisions  of  any  general  or  special  Act,  passed  either  before  or  after  the   way  and  canal 
passing  of  this  Act,  required  or  authorised  to  be  referred  to  arbitration,  such   companies  to 
difference  shall  at  the  instance  of  any  company  party  to  the  difference  and   "e  re  . 
with  the  consent  of  the  commissioners  be  referred  to  the  commissioners  for  c' 
their  decision  in  lieu  of   being  referred  to  arbitration:  Provided,  that  the 
power  of  compelling  a  reference  to  the  commissioners  in  this  section  contained 
shall  not  apply  to  any  case  in  which  any  arbitrator  has  in  any  general  or  special 
Act  been  designated  by  his  name,  or  by  the  name  of  his  office,  or  in  which,  a 
standing  arbitrator  having  been  appointed  under  any  general  or  special  Act, 
the  commissioners  are  of  opinion  that  the  difference  in  question  may  more 
conveniently  be  referred  to  him. 

S.  9.  Any  difference  to  which  a  railway  company,  or  canal  company,  is  a  Power  to  refer 
party  may,  on  the  application  of  the  parties  to  the  difference,  and  with  the  differences  to 
assent  of  the  commissioners,  be  referred  to  them  for  their  decision.  commissioners. 

S.  19.  Every  railway  company  shall  be  entitled  to  reasonable  remuneration  Eemuneration 
for  any  services  performed  by  them  in  pursuance  of  this  Act  with  respect  to  for  conveyance 
the  conveyance  of  mails,  and  such  remuneration  shall  be  paid  by  the  Post-   of  mails. 
master-General. 

Any  difference  between  the  Postmaster-General  and  any  railway  company 
as  to  the  amount  of  such  remuneration,  or  as  to  any  other  question  arising 
under  this  Act,  shall  be  decided  by  arbitration  in  manner  .provided  by  the 
Act  of  the  session  of  the  first  and  second  years  of  the  reign  of  her  present 
Majesty,  chapter  ninety -eight,  or  at  the  option  of  such  railway  company,  by 
the  commissioners. 
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37  &  38  VlCT.  C.  40. 

37  &  38  VICT.    An  Act  to  amend  the  powers  of  the  Board  of  Trade  with  respect  to  in- 

c.  40.  quiries,  arbitrations,  appointments,  and  other   matters  under   special 

Acts,  and  to  amend  the  Regulation  of  Railways  Act,  1873,  so  far  as 

regards  the  reference,  of  differences  to  the  Railway  Commissioners  in  lieu 

of  Arbitrators.  [30M  July,  1874.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal  and  Commons  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 


Preliminary, 

[S.  1.  This  Act  may  be  cited  as  "The  Board  of  Trade  Arbitrations,  &c.,  Act, 
1874."] 

S.  3.  Where  application  is  made,  in  pursuance  of  any  special  Act  passed 
either  before  or  after  the  passing  of  this  Act,  to  the  Board  of  Trade  to  be 
arbitrators  or  to  appoint  any  arbitrator,  referee,  engineer,  or  other  person,  or 
to  hold  any  inquiry,  or  to  sanction,  approve,  confirm,  or  determine  any 
appointment,  matter  or  thing,  or  to  make  any  order,  or  to  do  any  other  act 
or  thing,  for  the  purposes  of  such  special  Act,  all  expenses  incurred  by  the 
Board  of  Trade  in  relation  to  such  application,  and  the  proceedings  consequent 
thereon,  shall,  to  such  amount  as  the  Board  of  Trade  may  certify  by  their 
order  to  be  due,  be  defrayed  by  the  parties  to  such  application ;  and  (subject 
to  any  provision  contained  in  the  said  special  Act)  shall  be  defrayed  by  such 
of  the  parties  as  the  Board  of  Trade  may  by  order  direct,  or  if  so  directed  by 
an  order  of  the  Board  of  Trade,  shall  be  paid  as  costs  of  the  arbitration  or 
reference. 

The  Board  of  Trade  may,  if  they  think  fit,  on  or  at  any  time  after  the 
making  of  the  application,  by  order  require  the  parties  to  the  application,  or 
any  of  them,  to  pay  to  the  Board  of  Trade  such  sum  as  the  Board  of  Trade 
think  requisite  for  or  on  account  of  those  expenses,  or  to  give  security  to  the 
satisfaction  of  the  Board  of  Trade  for  the  payment  of  those  expenses  on 
demand ;  and  if  such  payment  or  security  is  not  made  or  given,  may  refuse 
to  act  in  pursuance  of  the  application. 

All  expenses  directed  by  an  order  of  the  Board  of  Trade,  or  an  award  in 
pursuance  of  this  section  to  be  paid,  may  be  recovered  in  any  court  of  com- 
petent jurisdiction  as  a  debt,  and  if  payable  to  the  Board  of  Trade,  as  a  debt 
to  the  Crown,  and  an  order  of  the  Board  of  Trade  shall  be  conclusive  evidence 
of  the  amount  of  such  expenses. 

S.  4.  In  this  part  of  this  Act  the  term  ' '  special  Act ' '  means  a  local,  or  local 
and  personal  Act,  or  an  Act  of  a  local  and  personal  nature,  and  includes  a 
provisional  order  of  the  Board  of  Trade,  confirmed  by  Act  of  Parliament,  and 
a  certificate  granted  by  the  Board  of  Trade  under  the  Railways  Construction 
Facilities  Act,  1864. 

An  order  of  the  Board  of  Trade  for  the  purposes  of  this  part  of  this  Act, 
or  of  any  such  special  Act  as  is  referred  to  in  this  part  of  this  Act,  may  be 
made  by  writing  under  the  hand  of  the  President  or  of  one  of  the  secretaries 
of  the  Board. 

PAET  II. 

Reference  to  Railway  Commissioners. 

S.  6.  Where  any  difference  to  which  a  railway  company  or  canal  company 
is  a  party  is  required  or  authorised  under  the  provisions  of  any  general  or 
special  Act,  passed  either  before  or  after  the  passing  of  this  Act,  to  be  referred 
to  the  arbitration  of,  or  to  be  determined  or  settled  by  the  Board  of  Trade,  or 
some  person  or  persons  appointed  by  the  Board  of  Trade,  the  Board  of  Trade 
may,  if  they  think  fit,  by  order  in  writing  under  the  hand  of  the  President, 
or  one  of  the  secretaries  of  the  Board,  refer  the  matter  for  the  decision  of  the 
Railway  Commissioners,  and  appoint  them  arbitrators  or  umpires  as  the  case 
may  be  ;  and  thereupon  the  Commissioners  for  the  time  being  shall  have  the 
same  powers  as  if  the  matter  had  been  referred  to  their  decision  in  pursuance 
of  the  Regulation  of  Railways  Act,  1873,  and  also  any  further  powers  which 
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the  Board  of  Trade,  or  an  arbitrator  or  arbitrators  or  umpire  appointed  by  the 
Board  of  Trade,  -would  have  had  for  the  purpose  of  the  arbitration,  if  the 
difference  had  not  been  referred  to  the  commissioners :  Provided  always,  that 
this  section  shall  not  apply  to  any  case  in  which  application  is  made  to  the 
Board  of  Trade  for  the  appointment  of  an  umpire,  under  the  twenty- eighth 
section  of  "  The  Lands  Clauses  Consolidation  Act,  1845." 

S.  7.  Where  any  difference  is  referred  for  the  decision  of  the  commissioners, 
in  pursuance  of  the  Regulation  of  Railways  Act,  1873,  as  amended  by  this 
part  of  this  Act,  the  commissioners  shall  have  the  same  power  by  their 
decision  of  rescinding,  varying,  or  adding  to  any  award,  or  other  decision 
previously  made  by  any  arbitrator  or  arbitrators  (including  therein  the  Board 
of  Trade)  with  reference  to  the  same  subject-matter,  as  any  arbitrator  or 
arbitrators  would  have  had  if  the  difference  had  been  referred  to  him  or  them. 


37  &  38  VICT. 
c.  40. 


LANDS  TAKEN  FOE  A  PUBLIC  UNDERTAKING. 

8  &  9  VICT.  c.  18. 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted 
in  Acts  authorising  the  taking  of  Lands  for  undertakings  of  a  public 
nature  (c).  [8th  May,  1845.] 

\Bij  s.  4.  the  Act  may  be  cited  as  "The  Lands  Clauses  Consolidation  Act, 
1845."] 

["With  respect  to  the  purchase  and  taking  of  lands  otherwise  than  by 
agreement,"  it  is  provided  in  the  following  words  :]  — 

S.  23.  If  the  compensation  claimed  or  offered  in  any  such  case  shall  exceed 
fifty  pounds,  and  if  the  party  claiming  compensation  desire  to  have  the  same 
settled  by  arbitration,  and  signify  such  desire  by  notice  in  writing  to  the 
promoters  of  the  undertaking,  before  they  have  issued  their  warrant  to  the 
sheriff  to  summon  a  jury  in  respect  of  such  lands,  under  the  provisions 
hereinafter  contained,  stating  in  such  notice  the  nature  of  the  interest  in 
respect  of  which  such  party  claims  compensation,  and  the  amount  of  the 
compensation  so  claimed,  the  same  shall  be  so  settled  accordingly ;  but,  unless 
the  party  claiming  compensation  shall  as  aforesaid  signify  his  desire  to  have 
the  question  of  such  compensation  settled  by  arbitration,  or  if  when  the 
matter  shall  have  been  referred  to  arbitration  the  arbitrators  or  their  umpire 
shall  for  three  months  have  failed  to  make  their  or  his  award,  or  if  no  final 
award  shall  be  made,  the  question  of  such  compensation  shall  be  settled  by 
the  verdict  of  a  jury,  as  hereinafter  provided. 

S.  25.  "When  any  question  of  disputed  compensation  by  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  authorised  or  required  to  be  settled 
by  arbitration,  shall  have  arisen,  then,  unless  both  parties  shall  concur  in 
the  appointment  of  a  single  arbitrator,  each  party,  on  the  request  of  the 
other  party,  shall  nominate  and  appoint  an  arbitrator,  to  whom  such  dispute 
shall  be  referred ;  and  every  appointment  of  an  arbitrator  shall  be  made  on 
the  part  of  the  promoters  of  the  undertaking,  under  the  hands  of  the  said 
promoters  or  any  two  of  them,  or  of  their  secretary  or  clerk,  and  on  the  part 
of  any  other  party  under  the  hand  of  such  party,  or,  if  such  party  be  a  cor- 
poration aggregate,  under  the  common  seal  of  such  corporation ;  and  such 
appointment  shall  be  delivered  to  the  arbitrator,  and  shall  be  deemed  a  sub- 
mission to  arbitration  on  the  part  of  the  party  by  whom  the  same  shall  bo 
made  ;  and  after  any  such  appointment  shall  have  been  made,  neither  party 
shall  have  power  to  revoke  the  same  without  the  consent  of  the  other,  nor 
shall  the  death  of  either  party  operate  as  a  revocation  ;  and  if  for  the  space 
of  fourteen  days  after  any  such  dispute  shall  have  arisen,  and  after  a  request 
in  writing,  in  which  shall  be  stated  the  matter  so  required  to  be  referred  to 


8  &  9  VICT. 
c.  18. 


Compensation 
exceeding  501. 
to  be  settled  by 
arbitration  or 
jury,  at  the 
option  of  the 
party  claiming 
compensation. 


Appointment 
of  arbitrator 
when  questions 
are  to  be 
determined  by 
arbitration. 


(c)  The  Lands  Clauses  Consolidation  (Scotland)  Act,  1846,  is  the  8  &  9  Viet. 

B.  19. 

u.  3o 
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8  &  9  VICT. 
c.  18. 


Vacancy  of 
arbitrator  to 
be  supplied. 


Appointment 
of  umpire. 


Appointment 
of  umpire  on 
neglect  of  the 
arbitrators,  in 
case  of  railway 
companies. 


If  single 
arbitrator  die, 
matter  to  begin 
de  novo. 


If  either  arbi- 
trator refuse  to 
act,  the  other 
to  proceed  ex 
parte. 

If  arbitrators 
fail  to  make 
their  award 
within  twenty- 
one  days,  the 
matter  to  go  to 
the  umpire. 

Power  of  arbi- 
trators to  call 
for  books,  &c. 


Arbitrator  or 
umpire  tomake 
a  declaration. 


arbitration,  shall  have  been  served  by  the  one  party  on  the  other  party  to 
appoint  an  arbitrator,  such  last-mentioned  party  fail  to  appoint  such  arbi- 
trator, then  upon  such  failure  the  party  making  the  request,  and  having 
himself  appointed  an  arbitrator,  may  appoint  such  arbitrator  to  act  on 
behalf  of  both  parties,  and  such  arbitrator  may  proceed  to  hear  and  deter- 
mine the  matters  which  shall  be  in  dispute,  and  in  such  case  the  award  or 
determination  of  such  single  arbitrator  shall  be  final. 

S.  26.  If,  before  the  matters  so  referred  shall  be  determined,  any  arbi- 
trator appointed  by  either  party  die,  or  become  incapable,  the  party  by 
whom  such  arbitrator  was  appointed  may  nominate  and  appoint  in  writing 
some  other  person  to  act  in  his  place,  and  if,  for  the  space  of  seven  days  after 
notice  in  writing  from  the  other  party  for  that  purpose,  he  fail  to  do  so,  the 
remaining  or  other  arbitrator  may  proceed  ex  parte  ;  and  every  arbitrator  so 
to  be  substituted  as  aforesaid  shall  have  the  same  powers  and  authorities  as 
were  vested  in  the  former  arbitrator  at  the  time  of  such  his  death  or  dis- 
ability as  aforesaid. 

S.  27.  Where  more  than  one  arbitrator  shall  have  been  appointed  such 
arbitrators  shall,  before  they  enter  upon  the  matters  referred  to  them, 
nominate  and  appoint,  by  writing  under  their  hands,  an  umpire  to  decide 
on  any  suoh  matters  on  which  they  shall  differ,  or  which  shall  be  referred  to 
him  under  the  provisions  of  this  or  the  special  Act,  and  if  such  umpire  shall 
die,  or  become  incapable  to  act,  they  shall  forthwith  after  such  death  or 
incapacity,  appoint  another  umpire  in  his  place,  and  the  decision  of  every 
such  umpire  on  the  matters  so  referred  to  him  shall  be  final. 

S.  28.  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  shall  refuse,  or 
shall,  for  seven  days  after  request  of  either  party  to  such  arbitration,  neglect 
to  appoint  an  umpire,  the  Board  of  Trade  (d),  in  any  case  in  which  a  railway 
company  shall  be  one  party  to  the  arbitration,  and  two  justices  in  any  other 
case,  shall,  on  the  application  of  either  party  to  such  arbitration,  appoint  an 
umpire,  and  the  decision  of  such  umpire  on  the  matters  on  which  the  arbitra- 
tors shall  differ,  or  which  shall  be  referred  to  him  under  this  or  the  special 
Act,  shall  be  final. 

S.  29.  If,  when  a  single  arbitrator  shall  have  been  appointed,  such  arbitra- 
tor shall  die,  or  become  incapable  to  act  before  he  shall  have  made  his  award, 
the  matters  referred  to  him  shall  be  determined  by  arbitration  under  the 
provisions  of  this  or  the  special  Act  in  the  same  manner  as  if  such  arbitrator 
had  not  been  appointed. 

S.  30.  If,  where  more  than  one  arbitrator  shall  have  been  appointed, 
either  of  the  arbitrators  refuse  or  for  seven  days  neglect  to  act,  the  other 
arbitrator  may  proceed  ex  parte,  and  the  decision  of  such  other  arbitrator 
shall  be  as  effectual  as  if  he  had  been  the  single  arbitrator  appointed  by  both 
parties. 

S  31.  If,  where  more  than  one  arbitrator  shall  have  been  appointed,  and 
where  neither  of  them  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbi- 
trators shall  fail  to  make  their  award  within  twenty-one  days  after  the  day 
on  which  the  last  of  such  arbitrators  shall  have  been  appointed,  or  within 
such  extended  time  (if  any)  as  shall  have  been  appointed  for  that  purpose  by 
both  such  arbitrators  under  their  hands,  the  matters  referred  to  them  shall 
be  determined  by  the  umpire  to  be  appointed  as  aforesaid. 

S.  32.  The  said  arbitrators  or  their  umpire  may  call  for  the  production  of 
any  documents  in  the  possession  or  power  of  either  party  which  he  or  they 
may  think  necessary  for  determining  the  question  in  dispute,  and  may 
examine  the  parties  or  their  witnesses  on  oath,  and  administer  the  oaths 
necessary  for  that  purpose. 

S.  33.  Before  any  arbitrator  or  umpire  shall  enter  into  the  consideration  of 
any  matters  referred  to  him,  he  shall,  in  the  presence  of  a  justice,  make  and 
subscribe  the  following  declaration  ;  that  is  to  say, 

"I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully  and 
honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the 


(d)  The  powers  of  the  Board  of 
Trade  as  to  railways  were  transf erred 
to  the  Commissioners  of  Railways  by 
the  stat.  9  &  10  Viet.  c.  105,  s.  2  ;  but 


have  been  re- transf  erred  to  the  Board 
of  Trade  by  the  stat.  14  &  15  Viet, 
c.  64. 
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matters  referred  to  me  under  the  provisions  of  the  Act  [naming  the  special      8  &  9  VICT. 

c-  18- 


"A.B. 

"  Made  and  subscribed  in  the  presence  of  [  ]." 

And  such  declaration  shall  be  annexed  to  the  award  when  made  ;  and  if  any 
arbitrator  or  umpire  having  made  such  declaration  shall  wilfully  act  contrary 
thereto  he  shall  be  guilty  of  a  misdemeanor. 

S.  34.  All  the  costs  of  any  such  arbitration,  and  incident  thereto,  to  be  Costs  of  arbi- 
settled  by  the  arbitrators,  shall  be  borne  by  the  promoters  of  the  undertaking,   tration,  how 
unless  the  arbitrators  shall  award  the  same  or  a  less  sum  than  shall  have  been  to  be  borne. 
offered  by  the  promoters  of  the  undertaking  ;  in  which  case  each  party  shall 
bear  his  own  costs  incident  to  the  arbitration,  and  the  costs  of  the  arbitrators 
shall  be  borne  by  the  parties  in  equal  proportions  (e). 

S.  35.  The  arbitrators  shall  deliver  their  award  in  writing  to  the  promoters  Award  to  be 
of  the  undertaking,  and  the  said  promoters  shall  retain  the  same,  and  shall  delivered  to 
forthwith,  on  demand,  at  their  own  expense,  furnish  a  copy  thereof  to  the  *^e  promoters 
other  party  to  the  arbitration,  and  shall  at  all  time*,  on  demand,  produce  the  ?  ,  •     undei 
said  award,  and  allow  the  same  to  be  inspected  or  examined  by  such  party 
or  any  person  appointed  by  him  for  that  purpose. 

S.  36.  The  submission  to  any  such  arbitration  may  be  made  a  rule  of  any  Submission  a 
of  the  superior  courts,  on  the  application  of  either  of  the  parties.  rule  of  court. 

S.  37.  No  award  made  with  respect  to  any  question  referred  to  arbitration  Award  not 
under  the  provisions  of  this  or  the  special  Act  shall  be  set  aside  for  irregu-   void  through 
larity  or  error  in  matter  or  form.  error  in  form. 

S.  63.  In  estimating  the  purchase-money  or  compensation  to  be  paid  by  purchase- 
the  promoters  of  the  undertaking,  in  any  of  the  cases  aforesaid,  regard  shall  money  antj 
be  had  by  the  justices,  arbitrators,  or  surveyors,  as  the  case  may  be,  not  only  compensation 
to  the  value  of  the  land  to  be  purchased  or  taken  by  the  promoters  of  the  how  to  be 
undertaking,  but  also  to  the  damage,  if  any,  to  be  sustained  by  the  owner  estimated. 
of  the  lands  by  reason  of  the  severing  of  the  lands  taken  from  the  other  lands 
of  such  owner,  or  otherwise  injuriously  affecting  such  other  lands  by  the 
exercise  of  the  powers  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith. 

S.  64.  When  the  compensation  payable  in  respect  of  any  lands,  or  any  Where  corn- 
interest  therein,  shall  have  been  ascertained  by  the  valuation  of  a  surveyor,   pensatioii  to 
and  deposited  in  the  bank  under  the  provisions  herein  contained,  by  reason  f^sent  Pa^ty 
that  the  owner  of  or  party  entitled  to  convey  such  lauds  or  such  interest  f1 
therein  as  aforesaid  could  not  be  found  or  was  absent  from  the  kingdom  ;  if 
Buch  owner  or  party  shall  be  dissatisfied  with  such  valuation  it  shall  be  ^"rty^ma'y  ^ 
lawful  for  him,  before  he  shall  have  applied  to  the  Court  of  Chancery  for  },!IVI;  t)ic'  game 
payment  or  investment  of  the  moneys  so   deposited  under  the  provisions  submitted  to 
herein  contained,  by  notice  in  writing  to  the  promoters  of  the  undertaking,   arbitration. 
to  require  the  question  of  such  compensation  to  be  submitted  accordingly,  in 
the  same  manner  as  in  other  cases  of  disputed  compensation  hereinbefore 
authorised  or  required  to  be  submitted  to  arbitration. 

S.  65.  The  question  to  be  submitted  to  the  arbitrators  in  the  case  last  Question  to  bo 
aforesaid  shall  be,  whether  the  said  sum  so  deposited  as  aforesaid  by  the  submitted  to 
promoters  of  the  undertaking  was  a  sufficient  sum,  or  whether  any  and  what  *  e  arbitrators. 
further  sum  ought  to  be  paid  or  deposited  by  them. 

S.  66.  If  the  arbitrators  shall  award  that  a  further  sum  ought  to  be  paid  If  further  sum 
or  deposited  by  the  promoters  of  the  undertaking,  they  shall  pay  or  deposit,   awarded,  pro- 
as the  case  may  require,  such  further  sum  within  fourteen  days  after  the  n 
making  of  such  award,  or  in  default  thereof  the  same  may  be  enforced  by  °!-J,cP°^ 
attachment,  or  recovered  with  costs  by  action  or  suit  in  any  of  the  superior  tecn  juvg 
courts. 

S.  67.  If  the  arbitrators  shall  determine  that  the  sum  so  deposited  was  Costs  of  the 
sufficient,  the  costs  of  and  incident  to  such  arbitration  to  be  determined  by  arbitration. 
the  arbitrators,  shall  be  in  the  discretion  of  the  arbitrators  ;  but  if  the  arbi- 
trators shall  determine  that  a  further  sum  ought  to  be  paid  or  deposited  by 
the  promoters  of  the  undertaking,  all  the  costs  of  and  incident  to  the  arbi- 
tration shall  bo  borne  by  the  promoters  of  the  undertaking. 

(e)  These  costs  are  now  to  bo  settled  by  a  master  if  either  party  requires  it  : 
Btat.  32  &  33  Viet.  c.  18,  s.  1. 

3  C!  '2 
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To  be  settled 
by  arbitration 
or  jury,  at  the 
option  of  the 
party  claiming 
compensation. 


Interests 
omitted  to  be 
purchased. 

Promoters  of 
the  under- 
taking em- 
powered to 
purchase 
interests  in 
lands,  the  pur- 
chase whereof 
may  have  been 
omitted  by 
mistake. 


How  value  of 
such  lands  to 
be  estimated. 


S.  68.  If  any  party  shall  be  entitled  to  any  compensation  in  respect  of  any 
lands,  or  of  any  interest  therein,  which  shall  have  been  taken  for  or 
injuriously  affected  by  the  execution  of  the  works,  and  for  which  the  pro- 
moters of  the  undertaking  shall  not  have  made  satisfaction  under  the  pro- 
visions of  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  and  if 
the  compensation  claimed  in  such  case  shall  exceed  the  sum  of  fifty  pounds, 
such  party  may  have  the  same  settled  either  by  arbitration  or  by  the  verdict 
of  a  jury,  as  he  shall  think  fit ;  and  if  such  party  desire  to  have  the  same 
settled  by  arbitration,  it  shall  be  lawful  for  him  to  give  notice  in  writing  to 
the  promoters  of  the  undertaking  of  such  his  desire,  stating  in  such  notice  the 
nature  of  the  interest  in  such  lands  in  respect  of  which  he  claims  compensa- 
tion, and  the  amount  of  the  compensation  so  claimed  therein ;  and  unless  the 
promoters  of  the  undertaking  be  willing  to  pay  the  amount  of  compensation 
so  claimed,  and  shall  enter  into  a  written  agreement  for  that  purpose  within 
twenty-one  days  after  the  receipt  of  any  sucli  notice  from  any  party  so 
entitled,  the  same  shall  be  settled  by  arbitration  in  the  manner  herein 
provided ;  or  if  the  party  so  entitled  as  aforesaid  desire  to  have  such  question 
of  compensation  settled  by  a  jury,  it  shall  be  lawful  for  him  to  give  notice  in 
writing  of  such  his  desire  to  the  promoters  of  the  undertaking,  stating  such 
particulars  as  aforesaid,  and  unless  the  promoters  of  the  undertaking  be 
willing  to  pay  the  amount  of  compensation  so  claimed,  and  enter  into  a 
written  agreement  for  that  purpose,  they  shall,  within  twenty-one  days 
after  the  receipt  of  such  notice,  issue  their  warrant  to  the  sheriff  to  summon 
a  jury  for  settling  the  same  in  the  manner  herein  provided,  and  in  default 
thereof  they  shall  be  liable  to  pay  to  the  party  so  entitled  as  aforesaid  the 
amount  of  compensation  so  claimed,  and  the  same  may  be  recovered  by  him 
with  costs,  by  action  in  any  of  the  superior  courts. 

[By  s.  105,  amount  of  compensation  in  respect  of  common  or  waste  lands,  and  by 
s.  114,  as  to  paying  off  mortgages  prematurely  to  be  settled  as  in  other  cases  of 
disputed  compensation.] 

And  with  respect  to  interests  in  lands  which  have  by  mistake  been  omitted 
to  be  purchased,  be  it  enacted  as  follows : — 

S.  124.  If,  at  any  time  after  the  promoters  of  the  undertaking  shall  have 
entered  upon  any  lands  which  under  the  provisions  of  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  they  were  authorised  to  purchase,  and 
which  shall  be  permanently  required  for  the  purposes  of  the  special  Act,  any 
party  shall  appear  to  be  entitled  to  any  estate,  right,  or  interest  in  or  charge 
affecting  such  lands  which  the  promoters  of  the  undertaking  shall  through 
mistake  or  inadvertence  have  failed  or  omitted  duly  to  purchase  or  to  pay 
compensation  for,  then,  whether  the  period  allowed  for  the  purchase  of  lands 
shall  have  expired  or  not,  the  promoters  of  the  undertaking  shall  remain  in 
the  undisturbed  possession  of  such  lands,  provided,  within  six  months  after 
notice  of  such  estate,  right,  interest,  or  charge,  in  case  the  same  shall  not  be 
disputed  by  the  promoters  of  the  undertaking,  or  in  case  the  same  shall  be 
disputed,  then  within  six  months  after  the  right  thereto  shall  have  been 
finally  established  by  law  in  favour  of  the  party  claiming  the  same,  the  pro- 
moters of  the  undertaking  shall  purchase  or  pay  compensation  for  the  same, 
and  shall  also  pay  to  such  party,  or  to  any  other  party  who  may  establish 
a  right  thereto,  full  compensation  for  the  mesne  profits  or  interest  which 
would  have  accrued  to  such  parties  respectively  in  respect  thereof  during 
the  interval  between  the  entry  of  the  promoters  of  the  undertaking  thereon 
and  the  time  of  the  payment  of  such  purchase-money  or  compensation  by  the 
promoters  of  the  undertaking,  so  far  as  such  mesne  profits  or  interest  may  be 
recoverable  in  law  or  equity ;  and  such  purchase-money  or  compensation 
shall  be  agreed  on  or  awarded  and  paid  in  like  manner  as  according  to  the 
provisions  of  this  Act  the  same  respectively  would  have  been  agreed  on  or 
awarded  and  paid  in  case  the  promoters  of  the  undertaking  had  purchased 
such  estate,  right,  interest,  or  charge  before  their  entering  upon  such  land, 
or  as  near  thereto  as  circumstances  will  admit. 

S.  125.  In  estimating  the  compensation  to  be  given  for  any  such  last- 
mentioned  lands,  or  any  estate  or  interest  in  the  same,  or  for  any  mesne 
profits  thereof,  the  jury,  or  arbitrators,  or  justices,  as  the  case  may  be,  shall 
assess  the  same  according  to  what  they  shall  find  to  have  been  the  value  of 
such  lands,  estate,  or  interest  and  profits,  at  the  time  such  lands  were  entered 
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upon  by  the  promoters  of  the  undertaking,  and  without  regard  to  any  im- 
provements or  works  made  in  the  said  lands  by  the  promoters  of  the  under- 
taking, and  as  though  the  works  had  not  been  constructed. 

And  with  respect  to  lands  acquired  by  the  promoters  of  the  undertaking 
under  the  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  but  whicli  shall  not  be  required  for  the  purposes  thereof,  be  it 
enacted  as  follows :  — 

[SS.  127,  128,  129,  provide  that  they  shall  be  sold,  and  that  the  after  of  purchase 
shall  first  be  made  to  the  oivner  of  the  land  from  which  they  were  originally  taken, 
then  to  the  owners  of  adjoining  hinds.'} 

S.  130.  If  any  person  entitled  to  such  pre-emption  be  desirous  of  pur- 
chasing any  such  land,  and  such  person  and  the  promoters  of  the  under- 
taking do  not  agree  as  to  the  price  thereof,  then  such  price  shall  be  ascertained 
by  arbitration,  and  the  costs  of  such  arbitration  shall  be  in  the  discretion  of 
the  arbitrators. 


8  &  9  Vier. 
c.  18. 


Sale  of  super' 
Jluoiis  land. 


Differences 
as  to  price  to 
be  settled  by 
arbitration. 


32  &  33  VlCT.  C.  18. 
An  Act  to  amend  the  Lands  Clauses  Consolidation  Act.    [24M  June,  1869.] 

[By  section  4,  the  Act  may  be  cited  as  ' '  The  Lands  Clauses  Consolidation 
Act,  1869."] 

S.  1.  Wherein  England,  under  the  Lands  Clauses  Consolidation  Act,  1845, 
or  any  Act  incorporating  the  same,  any  question  of  disputed  compensation  is 
determined  by  arbitration,  the  costs  of  and  incidental  to  the  arbitration  and 
award  shall,  if  either  party  so  requires,  be  taxed  and  settled  as  between  the 
parties  by  any  one  of  the  taxing  masters  of  the  superior  courts  of  law. 
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32  &  33  VICT. 
c.  18. 


Costs  of  arbi- 
tration where 
either  party  so 
requires  to  be 
settled  by  a 
master  of 
superior 
courts. 


8  &  9  VlCT.  C.  16. 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted     8&9Vior. 
in  Acts  with  respect  to  the  constitution  of  Companies  incorporated  for          o.  16. 
carrying  on  undertakings  of  a  public  nature(V).  \_8th  Mai/,  1845.] 

[By  s.  4,  the  Act  may  be  cited  as  "The  Companies  Clauses  Consolidation 
Act,  1845."] 

And  with  respect  to  the  settlement  of  disputes  by  arbitration,  be  it  enacted  Arbitration. 
as  follows : 

S.  128.  When  any  dispute  authorised  or  directed  by  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  to  bo  settled  by  arbitration,  shall 
have  arisen,  then,  unless  both  parties  shall  concur  in  the  appointment  of  a 
Mii).rlo  arbitrator,  each  party,  on  the  request  of  the  other  party,  shall  by 
writing  under  his  hand,  nominate  and  appoint  an  arbitrator  to  whom  such 
dispute  shall  be  referred;  and  after  any  such  appointment  shall  have  been 
made  neither  party  shall  have  power  to  revoke  the  same  without  the  consent 
of  the  other,  nor  shall  the  death  of  either  party  operate  as  such  revocation  ; 
and  if  for  the  space  of  fourteen  days  after  any  such  dispute  shall  have  arisen, 
and  after  a  request  in  writing  shall  have  been  served  by  the  one  party  on  the 
other  party  to  appoint  an  arbitrator,  such  last-mentioned  party  fail  to 
appoint  such  arbitrator,  then  upon  auch  failure  the  party  making  the  request, 


Appointment 
of  arbitrator 
when  questions 
are  to  oe 
determined  by 
arbitration. 


(A)  The  Companies  Clauses  Consolidation  (Scotland)  Act,  1845,  is  the  8  &  9 
Viet.  c.  17. 
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Vacancy  of 
arbitrator  to 
be  supplied. 


Appointment 
of  umpire. 


Appointment 
on  neglect  of 
arbitrators  in 
case  of  railway 
companies. 


Power  of  arbi- 
trators to  call 
for  books,  &c 


Costs  in  their 
discretion. 


Submission  to 
arbitration  a 
rule  of  court. 


and  having  himself  appointed  an  arbitrator,  may  appoint  such  arbitrator  to 
act  on  behalf  of  both  parties,  and  such  arbitrator  may  proceed  to  hear  and 
determine  the  matters  which  shall  be  in  dispute,  and  in  such  case  the  award 
or  determination  of  such  single  arbitrator  shall  be  final. 

S.  129.  If  before  the  matters  so  referred  shall  be  determined,  any  arbi- 
trator appointed  by  either  party  die,  or  become  incapable,  or  refuse,  or  for 
seven  days  neglect  to  act  as  arbitrator,  the  party  by  whom  such  arbitrator 
was  appointed  may  nominate  and  appoint  in  writing  some  other  person  to  act 
in  his  place ;  and  if  for  the  space  of  seven  days  after  notice  in  writing  from 
the  other  party  for  that  purpose  he  fail  to  do  so,  the  remaining  or  other 
arbitrator  may  proceed  ex  partc  ;  and  every  arbitrator  so  to  be  substituted  as 
aforesaid  shall  have  the  same  powers  and  authorities  as  were  vested  in  the 
former  arbitrator  at  the  time  of  such  his  death,  refusal,  or  disability  as 
aforesaid. 

S.  130.  Where  more  than  one  arbitrator  shall  have  been  appointed,  such 
arbitrators  shall,  before  they  enter  upon  the  matters  referred  to  them, 
nominate  and  appoint  by  writing  under  their  hands  an  umpire  to  decide 
on  any  such  matters  on  which  they  shall  differ ;  and  if  such  umpire  shall 
die,  or  refuse,  or  for  seven  days  neglect  to  act,  they  shall  forthwith  after 
such  death,  refusal,  or  neglect,  appoint  another  umpire  in  his  place ;  and 
the  decision  of  any  such  umpire  on  the  matters  so  referred  to  him  shall  be 
final. 

S.  131.  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  shall  refuse, 
or  shall,  for  seven  days  after  request  of  either  party  to  such  arbitration, 
neglect  to  appoint  an  umpire,  it  shall  be  lawful  for  the  Board  of  Trade,  if 
they  think  fit,  in  any  case  in  which  a  railway  company  shall  be  one  party  to 
the  arbitration,  on  the  application  of  either  party  to  such  arbitration,  to 
appoint  an  umpire  ;  and  the  decision  of  such  umpire  on  the  matters  on  which 
the  arbitrators  shall  differ  shall  be  final. 

S.  132.  The  said  arbitrators  or  their  umpire  may  call  for  the  production  of 
any  documents  in  the  possession  or  power  of  either  party  which  they  or  he 
may  think  necessary  for  determining  the  question  in  dispute,  and  may 
examine  the  parties  or  their  witnesses  on  oath,  and  administer  the  oaths 
necessary  for  that  purpose. 

S.  133.  Except  where  by  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  it  shall  be  otherwise  provided,  the  costs  of  and  attending  every 
such  arbitration  to  be  determined  by  the  arbitrators  shall  be  in  the  discretion 
of  the  arbitrators  or  their  umpire,  as  the  case  may  be. 

S.  134.  The  submission  to  any  such  arbitration  may  be  made  a  rule  of  any 
of  the  superior  courts,  on  the  application  of  either  of  the  parties. 


12  &  13  VICT. 
c.  45. 


Reference 
after  notice 
of  appeal  to 
Quarter  Ses- 
sions by 
judge's  order 
on  consent. 


QUAETER  SESSIONS. 

12  &  13  VICT.  c.  45. 

An  Act  to  amend  the  procedure  in  Courts  of  General  and  Quarter  Sessions 
of  the  Peace  in  England  and  Wales,  and  for  the  better  advancement  of 
Justice  in  Cases  ivithin  the  Jurisdiction  of  those  Courts. 

[28th  July,  1849.] 

S.  12.  And  whereas,  by  a  statute  passed  in  the  10th  year  of  King  William 
III.,  intituled  "An  Act  for  determining  differences  by  Arbitration,"  pro- 
vision was  made  for  rendering  more  effectual  the  awards  of  arbitrators  in  the 
case  of  controversies  and  disputes  for  which  there  is  no  other  remedy  but  by  per- 
sonal action,  or  by  suit  in  equity:  and  whereas  it  is  expedient  in  like  manner 
to  facilitate  and  render  more  effectual  references  to  arbitration  of  contro- 
versies and  disputes  for  which  the  remedy  is  by  appeal  to  a  Court  of  General 
or  Quarter  Sessions  of  the  Peace :  .Be  it  enacted,  that  at  any  time  after  notice 
given  of  appeal  to  any  Court  of  General  or  Quarter  Sessions  of  the  Peace, 
against  any  order,  rule,  or  other  matter  (except  a  summary  conviction  or  an 
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order  in  bastardy,   or  any  proceeding  under  or  by  virtue  of  any  of  the     1~  •*  13  VICT. 
statutes  relating  to  her  Majesty's  revenue  of  excise  or  customs,  stamps,  taxes, 


or  post-office),  for  which  the  remedy  is  by  such  appeal ;  it  shall  be  lawful 
for  the  parties  by  themselves  or  their  attorneys,  and  by  order  of  a  judge  of 
her  Majesty's  Court  of  Queen's  Bench,  to  submit  the  matter  or  matters  of 
such  appeal  to  the  award  or  umpirage  of  any  person  or  persons,  and  to  agree 
that  such  submission  should  be  made  a  rule  of  the  said  Court  of  Queen's 
Bench,  and  to  insert  such  agreement  in  their  submission,  or  the  condition  of 
the  bond  or  promise,  whereby  they  oblige  themselves  respectively  to  submit 
to  the  award  or  umpirage  of  such  person  or  persons ;  and  thereupon  such 
and  the  like  proceedings  in  all  respects  shall  and  may  be  taken  with  regard 
to  submissions  under  this  Act,  and  to  enforcing  awards  or  umpirages  there- 
upon, and  to  setting  aside  the  same  as  are  authorised  by  the  said  Act  of 
King  William  III.,  with  regard  to  the  cases  therein  provided  for ;  and  every 
award  or  umpirage  duly  made  under  this  Act  shall  be  as  binding  and  effectual 
to  all  intents  as  if  the  same  had  been  a  regular  judgment  of  the  said  Court  of 
General  or  Quarter  Sessions,  and  shall  and  may,  on  the  application  of  either 
party,  be  enrolled  among  the  records  of  the  said  Court  of  Sessions. 

S.  13.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  Court  of  General  Eeference  by 
or  Quarter  Sessions  of  the  Peace  before  which  any  appeal  (except  against  a  °™fr  c 
summary  conviction,  or  an  order  in  bastardy,  or  any  proceeding  under  or  by   °  >ns" 

virtue  of  any  of  the  statutes  relating  to  her  Majesty's  revenue  of  excise  or 
customs,  stamps,  taxes,  or  post-office)  shall  be  brought,  to  order,  with  con- 
sent of  the  parties  or  their  attorneys,  that  the  matter  or  matters  of  such 
appeal  be  referred  to  arbitration  to  such  person  or  persons,  and  in  such 
manner  and  on  such  terms  as  the  said  court  shall  think  reasonable  and 
proper ;  and  the  award  of  the  arbitrator  or  arbitrators,  or  umpirage  of  the 
umpire,  may,  on  motion  by  either  party  at  the  sessions  next  or  next  but  one 
after  such  award  or  umpirage  shall  have  been  finally  made  and  published,  or 
after  the  decision  of  the  Court  of  Queen's  Bench  on  any  motion  for  setting 
aside  the  same,  be  entered  as  the  judgment  of  the  Court  of  General  or 
Quarter  Sessions  in  the  appeal,  and  shall  be  as  binding  and  effectual  to  all 
intents  as  if  given  by  the  said  court :  Provided  always,  that  the  Court  of 
Queen's  Bench  may,  if  it  think  fit,  on  application  within  the  term  next  after 
the  making  and  publication  of  such  award  or  umpirage,  either  refer  the  case 
back  again  to  the  said  arbitrator,  arbitrators,  or  umpire,  or  wholly  set  aside 
the  award  or  umpirage  already  made,  and  may  in  the  latter  event  order  the 
Court  of  General  or  Quarter  Sessions  to  enter  continuances  and  hear  the 
appeal. 

S.  14.  And  be  it  enacted,  That  if  upon  any  reference  to  arbitration  under  re/™?.~ 

this  Act  it  shall  be  made  to  appear  to  the  Court  of  Queen's  Bench  that  either  Q"^^ ^J^ 
from  the  death  of  the  arbitrator  or  arbitrators  or  umpire,  or  from  any  other  ^ay  orjer 
cause,  it  has  been  impossible  that  an  award  or  umpirage  can  be  made,  it  shall  gegs{ong  to 
be  lawful  for  the  said  court  to  order  the  Court  of  General  or  Quarter  Sessions  hear  appeai. 
of  the  Peace  to  enter  continuances  and  hear  the  appeal. 

S.  15.  And  be  it  enacted,  That  the  several  provisions  relating  to  arbitra-   3  &  4  Will.  4, 
tions  contained  in  an  Act  of  the  fourth  year  of  King  William  IV.,  intituled,   c-  42,  to  be 
"An  Act  for  the  further  Amendment  of  the  Law,  and  the  better  Advance-   aPPllc 
ment  of  Justice,"  shall  be  deemed  and  taken  to  be  applicable  to  arbitrations  r*  "j1"01^58  A  t 
under  this  Act ;  and  in  every  such  arbitration,  the  arbitrator  or  arbitrators 
or  umpire  shall  have  the  same  powers  of  amendment  which  the  Court  of  ^rbi  |_  *" 

General  or  Quarter  Sessions  of  the  Peace  would  have  had  on  the  trial  of  the 
appeal. 
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EXPLOSIVES. 

38  &  39  VICT.  c.  17. 

38  &  39  VICT.    An  Act  to  amend  the  law  with  respect  to  manufacturing,  keeping,  selling, 

c-  !?.  carrying,  and  importing  Gunpowder,  Nitroglycerine,  and  other  explosive 

substances,  [14<A  June,  1875.] 

S.  1.  [Short  title,  "  The  Explosives  Act,  1S75."] 

Regulations  as  S.  25.  An  occupier  authorised  by  this  Act  to  require  any  matter  to  be  re- 
to  arbitration,  ferred  to  arbitration  may,  within  one  month  after  receiving  the  requisition, 
notice,  or  document  relating  to  the  matter  to  be  so  referred,  send  an  objection 
thereto  to  the  Secretary  of  State ;  and  if  the  cause  of  such  objection  is  not, 
•within  one  month  after  such  objection  is  received  by  the  Secretary  of  State, 
removed  by  the  Secretary  of  State  waiving  or  varying  the  said  requisition, 
notice,  document,  or  matter,  or  otherwise  (which  the  Secretary  of  State  is 
hereby  authorised  to  do),  such  occupier  may,  by  notice  sent  within  seven 
days  after  the  expiration  of  the  said  month  to  the  Secretary  of  State,  require 
the  matter  to  be  referred  to  arbitration,  and  the  date  of  the  receipt  by  the 
Secretary  of  State  of  the  last-mentioned  notice  shall  be  deemed  to  be  the  date 
of  the  reference. 

Arbitrations  under  this  Act  shall  be  conducted  in  manner  provided  by  the 
second  schedule  to  this  Act. 


SCHEDULE  II. 

Arbitration. 

With  respect  to  arbitrations  under  this  Act  the  following  provisions  shall 
have  effect : 

Provisions  as          (1.)  The  parties  to  the  arbitration  are  in  this  section  deemed  to  be  the 

to  arbitrations,   occupier  of  the  factory,  magazine,  or  store  on  the  one  hand,  and  on  the  other 

the  government  inspector  (on  behalf  of  the  Secretary  of  State) : 

(2.)  Each  of  the  parties  to  the  arbitration  may,  within  twenty-one  days 
after  the  date  of  the  reference,  appoint  an  arbitrator : 

(3.)  No  person  shall  act  as  arbitrator  or  umpire  under  this  Act  who  is 
employed  in  or  in  the  management  of  or  is  directly  or  indirectly  interested  in 
the  manufacture,  trade,  factory,  magazine,  store,  business,  or  premises  to 
which  the  arbitration  relates,  or  is  in  any  manner  interested  directly  or  in- 
directly in  the  matter  to  which  the  arbitration  relates : 

(4.)  The  appointment  of  an  arbitrator  under  this  section  shall  be  in  writing, 
and  notice  of  the  appointment  shall  be  forthwith  sent  to  the  other  party  to 
the  arbitration,  and  shall  not  be  revoked  without  the  consent  of  such  other 
party  : 

(5.)  The  death,  removal,  or  other  change  in  any  of  the  parties  to  the  arbi- 
tration shall  not  affect  the  proceedings  under  this  section  : 

(6.)  If  within  the  said  twenty-one  days  either  of  the  parties  fail  to  appoint 
an  arbitrator,  the  arbitrator  appointed  by  the  other  party  may  proceed  to 
hear  and  determine  the  matter  in  difference,  and  in  such  case  the  award  of 
the  single  arbitrator  shall  be  final : 

(7.)  If  before  an  award  has  been  made  any  arbitrator  appointed  by  either 
party  die  or  become  incapable  to  act,  or  for  fourteen  days  refuse  or  neglect 
to  act,  the  party  by  whom  such  arbitrator  was  appointed  may  appoint  some 
other  person  to  act  in  his  place ;  and  if  he  fail  to  do  so  within  fourteen  days 
after  notice  in  writing  from  the  other  party  for  that  purpose,  the  remaining 
arbitrator  may  proceed  to  hear  and  determine  the  matters  in  difference,  and 
in  such  case  the  award  of  such  single  arbitrator  shall  be  final  : 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  is  empowered  to 
act  singly,  upon  one  of  the  parties  failing  to  appoint,  the  party  so  failing 
may,  before  the  single  arbitrator  has  actually  proceeded  in  the  arbitration, 
appoint  an  arbitrator,  who  shall  then  act  as  if  no  failure  had  been  made : 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty- one  days 
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after  the  day  on  which  the  last  of  them  was  appointed,  or  within  such 
extended  time  (if  any)  as  may  have  been  appointed  for  that  purpose  by  both 
arbitrators  under  their  hands,  the  matter  in  difference  shall  be  determined 
by  the  umpire  appointed  as  hereinafter  mentioned  : 

(10.)  The  arbitrators,  before  they  enter  upon  the  matters  referred  to  them, 
shall  appoint  by  writing  under  their  hands  an  umpire  to  decide  on  points  on 
which  they  may  differ  : 

(11.)  If  the  umpire  die  or  become  incapable  to  act  before  he  has  made,  or 
refuses  to  make  his  award  within  a  reasonable  time  after  the  matter  has  been 
brought  within  his  cognisance,  the  persons  or  person  who  appointed  such 
umpire  shall  forthwith  appoint  another  umpire  in  his  place : 

(12.)  If  the  arbitrators  refuse  or  fail,  or  for  seven  days  after  the  request  of 
either  party  neglect  to  appoint  an  umpire,  then,  on  the  application  of  either 
party,  an  umpire  shall  be  appointed  by  the  chairman  of  the  Quarter  Sessions 
of  the  peace  within  the  jurisdiction  of  which  the  factory,  magazine,  or  store 
is  situate : 

(13.)  The  decision  of  every  umpire  on  the  matters  referred  to  him  shall  be 
final: 

(14.)  If  a  single  arbitrator  fail  to  make  his  award  within  twenty-one  days 
after  the  day  on  which  he  was  appointed,  the  party  who  appointed  him  may 
appoint  another  arbitrator  to  act  in  his  place : 

The  arbitrators  and  their  umpire  or  any  of  them  may  examine  the  parties 
and  their  witnesses  on  oath  ;  they  may  also  consult  any  counsel,  engineer, 
or  scientific  person  whom  they  may  think  it  expedient  to  consult : 

(15.)  The  payment  (if  any)  to  be  made  to  any  arbitrator  or  umpire  for  his 
services  shall  be  fixed  by  the  Secretary  of  State,  and  together  with  the  costs 
of  the  arbitration  and  award  shall  be  paid  by  the  parties,  or  one  of  them, 
according  as  the  award  may  direct.  Such  costs  may  be  taxed  by  a  master  of 
one  of  the  superior  courts,  who,  on  the  written  application  of  either  of  the 
parties,  shall  ascertain  and  certify  the  proper  amount  of  such  costs.  The 
amount  (if  any),  payable  by  the  Secretary  of  State,  shall  be  paid  as  part  of 
the  expenses  of  inspectors  under  this  Act.  The  amount  (if  any)  payable  by 
any  other  party  may,  in  the  event  of  non-payment,  be  recovered  in  the  same 
manner  as  penalties  under  this  Act. 


38  &  39  VICT. 

c.  17. 


38  &  39  VICT. 
c.55. 


PUBLIC    HEALTH. 
38  &  39  VICT.  c.  55. 

An  Act  for  consolidating  and  amending  the  Acts  relating  to  the  Public 
Health  in  England.  [llth  August,  1875.] 

S.  1.  [Short  titM,  "The  Public  Health  Act  1875."] 

Arbitration. 

S.  179.  In  case  of  a  dispute  as  to  the  amount  of  any  compensation  to  Mode  of 
be  made  under  the  provisions  of  this  Act  (except  where  the  mode  of  deter-   reference  to 
mining  the  same  is  specially  provided  for),  and  in  case  of  any  matter  which  arbitration, 
by  this  Act  is  authorised  or  directed  to  be  settled  by  arbitration,  then,  unless 
both  parties  concur  in  the  appointment  of  a  single  arbitrator,  each  party 
shall  appoint  an  arbitrator  to  whom  the  matter  shall  be  referred. 

S.  180.  With  respect  to  arbitrations  under  this  Act,  the  following  regula-   Regulations  as 
tions  shall  be  observed  ;  that  is  to  say,  to  arbitration. 

(I.)  Every  appointment  of  an  arbitrator  under  this  Act,  when  made  on 
behalf  of  the  local  authority,  shall  bo  under  their  common  seal,  and  on  behalf 
of  any  other  party  under  his  hand,  or  if  such  party  be  a  corporation  aggre- 
gate under  their  common  seal : 

(2.)  Every  such  appointment  shall  be  delivered  to  the  arbitrators,  and  shall 
be  deemed  a  submission  to  arbitration  by  the  parties  making  the  same : 
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(3-)  After  the  making  of  any  such  appointment  the  same  shall  not  be 
revoked  without  the  consent  of  hoth  parties,  nor  shall  the  death  of  either 
party  operate  as  a  revocation : 

(4.)  If  for  the  space  of  fourteen  days  after  any  matter  by  this  Act  autho- 
rised or  directed  to  be  settled  by  arbitration  has  arisen,  and  notice  in  •writing 
by  one  party  who  has  duly  appointed  an  arbitrator  has  been  given  to  the 
other  party,  stating  the  matter  to  be  referred,  and  accompanied  by  a  copy  of 
such  appointment,  the  party  to  whom  notice  is  given  fails  to  appoint  an 
arbitrator,  the  arbitrator  appointed  by  the  party  giving  the  notice  shall  be 
deemed  to  be  appointed  by  and  shall  act  on  behalf  of  both  parties : 

(5.)  If  before  the  determination  of  any  matter  so  referred,  any  arbitrator 
dies  or  refuses  or  becomes  incapable  to  act,  the  party  by  whom  such  arbitrator 
was  appointed  may  appoint  in  writing  another  person  in  his  stead ;  and  if 
such  party  fails  so  to  do  for  the  space  of  seven  days  after  notice  in  writing 
from  the  other  party  in  that  behalf,  the  remaining  arbitrator  may  proceed 
ex  parte ;  and  every  arbitrator  so  appointed  shall  have  the  same  powers  and 
authorities  as  were  vested  in  the  arbitrator  in  whose  stead  the  appointment 
is  made : 

(6.)  If  a  single  arbitrator  dies  or  becomes  incapable  to  act  before  the 
making  of  his  award  within  twenty-one  days  after  his  appointment,  or 
within  such  extended  time  (if  any)  as  may  have  been  duly  appointed  by  him 
for  that  purpose,  the  matters  referred  to  him  shall  be  again  referred  to  arbi- 
tration under  the  provisions  of  this  Act,  as  if  no  former  reference  had  been 
made : 

(7.)  Where  there  is  more  than  one  arbitrator,  the  arbitrators  shall,  before 
they  enter  on  the  reference,  appoint  by  writing  under  their  hands  an  umpire, 
and  if  the  person  appointed  to  be  umpire  dies  or  becomes  incapable  to  act, 
the  arbitrators  shall  forthwith  appoint  another  person  in  his  stead ;  and  if 
the  arbitrators  neglect  or  refuse  to  appoint  an  umpire  for  seven  days  after 
being  requested  so  to  do  by  any  party  to  the  arbitration,  the  Local  Govern- 
ment Board  shall,  on  the  application  of  any  such  party,  appoint  an  umpire  : 

(8.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  them  was  appointed,  or  within  such 
extended  time  (if  any)  as  may  have  been  duly  appointed  by  them  for  that 
purpose,  the  matters  referred  shall  be  determined  by  the  umpire  : 

(9.)  The  time  for  making  an  award  by  arbitrators  under  this  Act,  shall 
not  in  any  case  be  extended  beyond  the -period  of  two  months  from  the  date 
of  the  submission,  and  the  time  for  making  an  award  by  an  umpire  under 
this  Act  shall  not  in  any  case  be  extended  beyond  the  period  of  two  months 
from  the  date  of  the  reference  of  the  matters  to  him : 

(10.)  Before  any  arbitrator  or  umpire  enters  on  a  reference  under  this  Act 
he  shall  make  and  subscribe  the  following  declaration  before  a  justice  of  the 
peace ;  that  is  to  say, 

"I,  A.  B.,  do  solemnly  and  sincerely  declare  that  I  will  faithfully  and 
honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the 
matters  referred  to  me  under  the  Public  Health  Act,  1875. 

"A.  B." 

(11.)  Such  declaration  shall  be  annexed  to  the  award  when  made  ;  and  any 
arbitrator  or  umpire  who  wilfully  acts  contrary  to  such  declaration  shall  be 
guilty  of  a  misdemeanour : 

(12.)  Any  arbitrator,  arbitrators,  or  umpire  appointed  by  virtue  of  this  Act 
may  require  the  production  of  such  documents  in  the  possession  or  power  of 
either  party  as  they  or  he  may  think  necessary  for  determining  the  matters 
referred,  and  may  examine  the  parties  or  their  witnesses  on  oath  : 

(13.)  The  costs  of  and  consequent  upon  the  reference  shall  be  in  the 
discretion  of  the  arbitrator  or  arbitrators,  or  (in  case  the  matters  referred  are 
determined  by  an  umpire)  of  the  umpire : 

(14.)  Any  submission  to  arbitration  under  the  provisions  of  this  Act  may 
be  made  a  rule  of  any  of  the  superior  courts,  on  the  application  of  any  party 
thereto : 

(15.)  The  award  of  arbitrators,  or  of  an  umpire,  under  this  Act  shall  be 
final  and  binding  on  all  parties  to  the  reference. 
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THE  BENEFIT  BUILDING  SOCIETIES  ACT,  1884. 

47  &  48  YICT.  c.  41. 

S.  2.  The  word  "  disputes  "  in  the  Building  Societies  Acts,  or  in  the  rules 
of  any  society  thereunder,  shall  be  deemed  to  refer  only  to  disputes  between 
the  society  and  a  member,  or  any  representative  of  a  member  in  his  capacity 
of  a  member  of  the  society,  unless  by  the  rules  for  the  time  being  it  shall  be 
otherwise  expressly  provided  ;  and  in  the  absence  of  such  express  provision, 
shall  not  apply  to  any  dispute  between  any  such  society  and  any  member 
thereof,  or  other  person  whatever,  as  to  the  construction  or  effect  of  any 
mortgage  deed,  or  any  contract  contained  in  any  document,  other  than  the 
rules  of  the  society,  and  shall  not  prevent  any  society,  or  any  member  thereof, 
or  any  person  claiming  through  or  under  him,  from  obtaining  in  the  ordi- 
nary course  of  law  any  remedy  in  respect  of  any  such  mortgage  or  other 
contract  to  which  he  or  the  society  would  otherwise  be  by  law  entitled : 
Provided  always,  that  nothing  in  this  Act  shall  apply  to  any  dispute  pend- 
ing at  any  time  before  the  passing  of  this  Act  between  any  such  society  and 
any  member  thereof,  or  other  person,  which  before  the  passing  of  this  Act 
shall  have  been  actually  referred,  or  agreed  to  be  referred,  to  arbitration,  or 
as  to  which  the  jurisdiction  of  any  court  of  law  shall  have  been  adjudged  to 
be  excluded  by  a  decision  of  any  court  of  competent  jurisdiction  in  any  action 
or  suit  between  the  society  and  any  member  thereof,  or  other  person. 


47  &  48  VICT. 
c.  41. 
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S.  7.  [Notice  of  claim  for  compensation.] 

S.  8.  The  landlord  and  the  tenant  may  agree  on  the  amount  and  mode  and 
time  of  payment  of  compensation  to  be  paid  under  this  Act. 

If  in  any  case  they  do  not  so  agree  the  difference  shall  be  settled  by  a 
reference. 

S.  9.  Where  there  is  a  reference  under  this  Act,  a  referee,  or  two  referees 
and  an  umpire,  shall  be  appointed  as  follows  :  — 

(1.)  If  the  parties  concur,  there  may  be  a  single  referee  appointed  by  them 
jointly : 

(2.)  If  before  award  the  single  referee  dies  or  becomes  incapable  of  acting, 
or  for  seven  days  after  notice  from  the  parties,  or  either  of  them,  re- 
quiring him  to  act,  fails  to  act,  the  proceedings  shall  begin  afresh,  as 
if  no  referee  had  been  appointed  : 

(3.)  If  the  parties  do  not  concur  in  the  appointment  of  a  single  referee, 
each  of  them  shall  appoint  a  referee  : 

(4.)  If  before  award  one  of  two  referees  dies  or  becomes  incapable  of 
acting,  or  for  seven  days  after  notice  from  either  party  requiring  him 
to  act,  fails  to  act,  the  party  appointing  him  shall  appoint  another 
referee : 

(5.)  Notice  of  every  appointment  of  a  referee  by  either  party  shall  be  given 
to  the  other  party : 

(6.)  If  for  fourteen  days  after  notice  by  one  party  to  the  other  to  appoint 
a  referee,  or  another  referee,  the  other  party  fails  to  do  so,  then,  on 
the  application  of  the  party  giving  notice,  the  county  court  shall 
within  fourteen  days  appoint  a  competent  and  impartial  person  to  bo 
a  referee : 

(7.)  Where  two  referees  are  appointed,  then  (subject  to  the  provisions  of 
this  Act)  they  shall  before  they  enter  on  the  reference  appoint  an 
umpire : 

(8.)  If  before  award  an  umpire  dies  or  becomes  incapable  of  acting,  the 
referees  shall  appoint  another  umpire : 


46  &  47  VICT. 
c.61. 

Compensation 
agreed  or 
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powers  of 
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Power  for 
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Award  in 
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compensation 
under  ss.  3,  4, 
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and  award  by 
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(9.)  If  for  seven  days  after  request  from  either  party  the  referees  fail  to 

appoiut  an  umpire,  or  another  umpire,  then,  on  the  application  of 

either  party,  the  county  court  shall  within  fourteen  days  appoint  a 

competent  and  impartial  person  to  be  the  umpire : 

(10.)  Every  appointment,  notice,  and  request  under  this  section  shall  be  in 

writing. 

S.  10.  Provided  that,  where  two  referees  are  appointed,  an  umpire  may  be 
appointed  as  follows : 

(1.)  If  either  party,  on  appointing  a  referee,  requires,  by  notice  in  writing 
to  the  other,  that  the  umpire  shall  be  appointed  by  the  Land  Commis- 
sioners for  England,  then  the  umpire,  and  any  successor  to  him,  shall 
be  appointed,  on  the  application  of  either  party,  by  those  commis- 
sioners : 

(2.)  In  every  other  case,  if  either  party  on  appointing  a  referee  requires, 
by  notice  in  writing  to  the  other,  that  the  umpire  shall  be  appointed 
by  the  county  court,  then,  unless  the  other  party  dissents  by  notice  in 
writing  therefrom,  the  umpire,  and  any  successor  to  him,  shall  on  the 
application  of  either  party  be  so  appointed,  and  in  case  of  such  dissent 
the  umpire,  and  any  successor  to  him.  shall  be  appointed,  on  the  appli- 
cation of  either  party,  by  the  Land  Commissioners  for  England. 
S.  1 1 .  The  powers  of  the  county  court  under  this  Act  relative  to  the  appoint- 
ment of  a  referee  or  umpire  shall  be  exerciseable  by  the  judge  of  the  court 
having  jurisdiction,  whether  he  is  without  or  within  his  district,  and  may, 
by  consent  of  the  parties,  be  exercised  by  the  registrar  of  the  court. 

S.  12.  The  delivery  to  a  referee  of  his  appointment  shall  be  deemed  a  sub- 
mission to  a  reference  by  the  party  delivering  it ;  and  neither  party  shall 
have  power  to  revoke  a  submission,  or  the  appointment  of  a  referee,  without 
the  consent  of  the  other. 

S.  13.  The  referee  or  referees  or  umpire  may  call  for  the  production  of  any 
sample,  or  voucher,  or  other  document,  or  other  evidence  which  is  in  the 
possession  or  power  of  either  party,  or  which  either  party  can  produce,  and 
which  to  the  referee  or  referees  or  umpire  seems  necessary  for  determination 
of  the  matters  referred,  and  may  take  the  examination  of  the  parties  and 
witnesses  on  oath,  and  may  administer  oaths  and  take  affirmations ;  and  if 
any  person  so  sworn  or  affirming  wilfully  and  corruptly  gives  false  evidence 
he  shall  be  guilty  of  perjury. 

S.  14 .  The  referee  or  referees  or  umpire  may  proceed  in  the  absence  of  either 
party  where  the  same  appears  to  him  or  them  expedient,  after  notice  given 
to  the  parties. 

S.  15.  The  award  shall  be  in  writing,  signed  by  the  referee  or  referees  or 
umpire. 

S.  16.  A  single  referee  shall  make  his  award  ready  for  delivery  within 
twenty-eight  days  after  his  appointment. 

Two  referees  shall  make  their  award  ready  for  delivery  within  twenty- 
eight  days  after  the  appointment  of  the  last  appointed  of  them,  or  within 
such  extended  time  (if  any)  as  they  from  time  to  time  jointly  fix  by  writing 
under  their  hands,  so  that  they  make  their  award  ready  for  delivery 
within  a  time  not  exceeding  in  the  whole  forty-nine  days  after  the  appoint- 
ment of  the  last  appointed  of  them. 

S.  17.  In  any  case  provided  for  by  sections  three,  four,  or  five,  if  compensa- 
tion is  claimed  under  this  Act,  such  compensation  as  under  any  of  those 
sections  is  to  be  deemed  to  be  substituted  for  compensation  under  this  Act, 
if  and  so  far  as  the  same  can,  consistently  with  the  terms  of  the  agreement, 
if  any,  be  ascertained  by  the  referees  or  the  umpire,  shall  be  awarded  in 
respect  of  any  improvements  thereby  provided  for,  and  the  award  shall,  when 
necessary,  distinguish  such  improvements  and  the  amount  awarded  in  respect 
thereof ;  and  an  award  given  under  this  section  shall  be  subject  to  the  appeal 
provided  by  this  Act. 

S.  18.  Where  two  referees  are  appointed  and  act,  if  they  fail  to  make  their 
award  ready  for  delivery  within  the  time  aforesaid,  then,  on  the  expiration 
of  that  time,  their  authority  shall  cease,  and  thereupon  the  matters  referred 
to  them  shall  stand  referred  to  the  umpire. 

The  umpire  shall  make  his  award  ready  for  delivery  within  twenty-eight 
days  after  notice  in  writing  given  to  him  by  either  party  or  referee  of  the 
reference  to  him,  or  within  such  extended  time  (if  any)  as  the  registrar  of 
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the  county  court  from  time  to  time  appoints,  on  the  application  of  the  umpire    ^6  *  47  '  KT. 
or  of  either  party,  made  before  the  expiration  of  the  time  appointed  by  or  _      c-  "*• 
extended  under  this  section. 

S.  19.  The  award  shall  not  award  a  sum  generally  for  compensation,  but  Award  to  give 
shall,  so  far  as  possible,  specify —  particulars, 

(a.)  The  several  improvements,  acts,  and  things  in  respect  whereof  com- 
pensation is  awarded,  and  the  several  matters  and  things  taken  into 
account  under  the  provisions  of  this  Act  in  reduction  or  augmentation 
of  such  compensation ; 
(b.)  The  time  at  which  each  improvement,  act,  or  thing  was  executed, 

done,  committed,  or  permitted ; 
(c.)  The  sum  awarded  in  respect  of  each  improvement,  act,  matter,  and 

thing;  and 

(d.)  Where  the  landlord  desires  to  charge  his  estate  with  the  amount  of 
compensation  found  due  to  the  tenant,  the  time  at  which,  for  the 
purposes  of  such  charge,  each  improvement,  act,  or  thing  in  respect 
of  which  compensation  is  awarded  is  to  be  deemed  to  be  exhausted. 
S.  20.  The  costs  of  and  attending  the  reference,  including  the  remuneration  Costs  of 
of  the  referee  or  referees  and  umpire,  where  the  umpire  has  been  required  to  reference, 
act,  and  including  other  proper  expenses,  shall  be  borne  and  paid  by  the 
parties  in  such  proportion  as  to  the  referee  or  referees  or  umpire  appears 
just,  regard  being  had  to  the  reasonableness  or  unreasonableness  of  the  claim 
of  either  party  in  respect  of  amount,  or  otherwise,  and  to  all  the  circum- 
stances of  the  case. 

The  award  may  direct  the  payment  of  the  whole  or  any  part  of  the  costs 
aforesaid  by  the  one  party  to  the  other. 

The  costs  aforesaid  shall  be  subject  to  taxation  by  the  registrar  of  the 
county  court,  on  the  application  of  either  party,  but  that  taxation  shall  be 
subject  to  review  by  the  judge  of  the  county  court. 

S.  21.  The  award  shall  fix  a  day,  not  sooner  than  ono  month  after  the  Day  for 
delivery  of  the  award,  for  the  payment  of  money  awarded  for  compensation,  payment, 
costs,  or  otherwise. 

S.  22.  A  submission  or  award  shall  not  be  made  a  rule  of  any  court,  or  be  Submis.->ion 
removable   by  any  process  into   any   court,    and  an   award  shall  not  be  not  to  be 
questioned  otherwise  than  as  provided  by  this  Act.  removable,  &c. 

S.  23.  Where  the  sum  claimed  for  compensation  exceeds  one  hundred  pounds,   Appeal  to 
either  party  may,  within  seven  days  after  delivery  of  the  award,  appeal  county  court, 
against  it  to  the  judge  of  the  county  court  on  all  or  any  of  the  following 
grounds : 

1 .  That  the  award  is  invalid  ; 

2.  That  the  award  proceeds  wholly  or  in  part  upon  an  improper  applica- 

tion of  or  upon  the  omission  properly  to  apply  the  special  provisions  of 
section  three,  four,  or  five  of  this  Act ; 

3.  That  compensation  has  been  awarded  for  improvements,  acts,  or  things, 

breaches  of  covenants  or  agreements,  or  for  committing  or  permitting 
waste,  in  respect  of  which  the  party  claiming  was  not  entitled  to  com- 
pensation ; 

4.  That  compensation  has  not  been  awarded  for  improvements,  acts,  or 

things,  breaches  of  covenants  or  agreements,  or  for  committing  or 
permitting  waste,  in  respect  of  which  the  party  claiming  was  entitled 
to  compensation ; 

and  the  judge  shall  hear  and  determine  the  appeal,  and  may,  in  his  discretion, 
remit  the  case  to  be  reheard  as  to  the  whole  or  any  part  thereof  by  the  referee 
or  referees  or  umpire,  with  such  directions  as  he  may  think  fit. 
If  no  appeal  is  so  brought  the  award  shall  be  final. 

The  decision  of  the  judge  of  the  county  court  on  appeal  shall  bo  final,  save 
that  the  judge  shall,  at  the  request,  of  either  party,  state  a  special  case  on  n 
question  of  law  for  the  judgmeut  of  the  High  Court  of  Justice,  and  the  decision 
of  the  High  Court  on  the  case,  and  respecting  costs  and  any  other  matt. r 
connected  therewith,  shall  bo  final,  and  the  judge  of  the  county  court  shall 
act  thereon. 

5.  24.  Where  any  money  agreed  or  awarded  or  ordered  on  appeal  to  be  Recovery  of 
paid  for  compensation,  costs,  or  otherwise,  is  not,  paid  within  fourteen  days  compensation, 
after  the  time  when  it  is  agreed  or  awarded  or  ordered  to  be  paid,  it  shall  bo 
recoverable,  upon  order  made  by  the  judge  of  the  county  court,  as  money 
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ordered  by  a  county  court  under  its  ordinary  jurisdiction  to  be  paid  is 
recoverable. 

S.  34.  Where  landlord  keeps  fixtures  "any  difference  as  to  the  value  shall 
be  settled  by  a  reference  under  this  Act  as  in  case  of  compensation  (but 
without  appeal)." 

S.  54.  Nothing  in  this  Act  shall  apply  to  a  holding  that  is  not  either 
•wholly  agricultural  or  -wholly  pastoral,  or  in  part  agricultural  and  as  to  the 
residue  pastoral,  or  in  whole  or  in  part  cultivated  as  a  market  garden,  or  to 
any  holding  let  to  the  tenant  during  his  continuance  in  any  office,  appointment 
or  employment  held  under  the  landlord. 


ALLOTMENTS  AND  COTTAGE  GAKDENS  COMPENSATION 
FOB  CEOPS  ACT,  1887. 

50  &  51  VICT.  c.  26. 

50  &  51  VICT.    An  Act  to  provide  Compensation  to  the  Occupiers  of  Allotments  and  Cottage 
C-    "•  Gardens  for  Crops  left  in  the  Ground  at  the  end  of  their  Tenancies. 

[8th  August,  1887.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

Short  title.  S.  1.  This  Act  may  be  cited  as  the  Allotments  and  Cottage  Gardens  Com- 

pensation for  Crops  Act,  1887. 

Extent  of  Act.       S.  2.  This  Act  shall  not  extend  to  Scotland  or  Ireland  or  to  the  metropolis. 
Commence-  S.  3.  This  Act  shall  come  into  force  on  the  first  day  of  January,   one 

ment  of  Act.       thousand  eight  hundred  and  eighty-eight,  which  day  is  in  this  Act  referred 

to  as  the  commencement  of  this  Act. 
Definitions.  S.  4.  In  this  Act — 

"  The  metropolis"  means  the  city  of  London  and  all  parishes  and  places 
18  &  19  Viet.  mentioned  in  Schedules  A,  B,  and  C  to  the  Metropolis  Management  Act, 

c.  120.  1855. 

"Allotment"  means  any  parcel  of  land  of  not  more  than  two  acres  in 
extent  held  by  a  tenant  under  a  landlord  and  cultivated  as  a  garden  or 
as  a  farm,  or  partly  as  a  garden  and  partly  as  a  farm. 
"  Cottage  garden"  means  an  allotment  attached  to  a  cottage. 
"  Holding"  means  an  allotment  or  cottage  garden. 
"  Tenant "  means  the  holder  of  a  holding  under  a  landlord  for  any  term, 

and  includes  the  legal  personal  representative  of  a  deceased  tenant. 
"Landlord"  means  the  person  for  the  time  being  entitled  to  receive  the 

rents  and  profits  of  any  holding. 

"  Person  "  includes  a  body  of  persons  and  a  corporation  aggregate  or  sole. 
"Contract  of  tenancy  "  means  the  letting  of  land  for  any  term. 
"Determination  of  tenancy  "  means  the  cesser  of  a  contract  of  tenancy  by 

effluxion  of  time  or  from  any  other  cause. 

The  designations  of  landlord  and  tenant  shall  for  the  purposes  of  this  Act 
continue  to  apply  to  the  parties  to  a  contract  of  tenancy  until  the 
conclusion  of  any  proceedings  taken  under  this  Act  on  the  determination 
of  a  tenancy. 

Compensation.  S.  5.  Upon  the  determination  of  the  tenancy  of  a  holding  after  the  com- 
mencement of  this  Act  the  tenant  shall  be  entitled  notwithstanding  any 
agreement  to  the  contrary  to  obtain  from  the  landlord  compensation  in  money 
for  the  following  matters  and  things,  that  is  to  say : — 

(a.)  For  crops,  including  fruit,  growing  upon  the  holding  in  the  ordinary 

course  of  cultivation,  and  for  fruit  trees  and  fruit  bushes  growing 

thereon,  which  have  been  planted  by  the  tenant  with  the  previous 

consent  in  writing  of  the  landlord. 

(J.)  For  labour  expended  upon  and  for  manure  applied  to  the  holding 
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since  the  taking  of  the  last  crop  therefrom  in  anticipation  of  a  future  <>0  *  ^^^ICT< 
crop. 

(c.)  For  drains  and  for  any  outbuildings,  pigsties,  fowlhouses,  or  other 
structural  improvements  made  by  the  tenant  upon  his  holding  with 
the  written  consent  of  his  landlord. 

S.  6.  In  the  ascertainment  of  the  amount  of  compensation  payable  to  the  Deduction 

tenant  under  this  Act,  any  sum  due  to  the  landlord  in  respect  of  rent  or  of  from  compen- 

any  breach  of  the  contract  of  tenancy  or  wilful  or  negligent  damage  com-  sation  on 

mitted  or  permitted  by  the  tenant  shall  be  taken  into  account  in  reduction  of  acc°unt  £ 

the  amount  of  compensation.  contract    ' 

S.  7.  The  landlord  and  tenant  may  agree  upon  the  amount  and  time  of 

payment  of  compensation  to  be  paid  under  this  Act.     If  in  any  case  they  do  Compensation 

not  so  agree,  the  difference  shall  be  settled  by  an  arbitrator.  ^  not  agreed 

S.  8.  If  the  landlord  and  tenant  concur  they  may  within  twenty-eight  up°,n  t0,  , 


or. 


days  after  the  determination  of  the  tenancy  jointly  appoint  such  arbitrator.  ! 

T,  *,        ,  ,        ,  .,  v  Ti  V  i    •      J.-L     f  n  arbitrat 

If  they  do  not  concur,  such  arbitrator  shall  be  appointed  in  the  following 
manner  :—  Appointment 

(1.)  The  landlord  and  tenant  or  either  of  them  may  apply  personally  or  in  of  arbitrator. 
writing  to  the  justices  of  the  peace,  acting  for  the  petty  sessional 
division  in  which  the  holding  is  situated,  in  petty  sessions,  and  such 
justices  shall  upon  the  receipt  of  the  application  appoint  one  of  their 
number  not  being  interested  in  the  holding,  or  other  competent  person 
not  being  interested  as  aforesaid,  to  act  as  such  arbitrator. 
(2.)  If  before  award  the  person  so  appointed  dies  or  becomes  incapable  of 
acting  or  for  seven  days  after  his  appointment  fails  to  act  the  justices 
shall  appoint  in  manner  aforesaid  another  arbitrator. 

S.  9.  The  justices  shall  in  all  cases  in  which  it  is  practicable  obtain  the  Justices  if 
consent  of  the  arbitrator  to  act  without  remuneration,  and  in  any  case  in  practicable  to 
which  it  is  impracticable  to  obtain  such  consent  they  shall  direct  that  the  appoint  person 
arbitrator  shall  be  paid  such  moderate  sum  as  they  consider  will  reasonably  *°  **     as  arbi- 
remunerate  him  for  his  time  and  expenses.  remuuT  f 

S.  10.  The  arbitrator  shall  proceed  to  determine  any  difference  referred  l  n' 

to  him  under  this  Act  within  seven  days  after  his  appointment.  Time  for  com- 

S.  11.  The  arbitrator,  if  he  shall  consider  it  desirable  or  necessary  so  to  do,   mencement  of 
shall  have  power  to  call  for  the  production  of  any  document  which  is  in  the  arwtration. 
possession  of  either  party,  or  which  either  party  can  produce,  and  which  to  Powerforarbi- 
the  arbitrator  seems  necessary  for  determination  of  the  difference  referred  trator  to  ad- 
to  him,  and  to  take  the  examination  of  the  parties  and  witnesses  on  oath  nunister  oaths. 
and  to  administer  oaths  and  take  affirmations,  and  if  any  person  so  sworn  or 
affirming  wilfully  and  corruptly  gives  false  evidence  he  shall  be  guilty  of 
perjury. 

S.  12.  The  arbitrator  may  proceed  in  the  absence  of  either  party  after  notice  Power  to  pro- 
given  to  both  parlies.  c*ed  in  ibsence 

S.  13.  The  award  shall  be  in  writing  signed  by  the  arbitrator,  and  shall  be  °f  either  party. 
ready  for  delivery  within  fourteen  days  after  his  appointment,  or  within  such  Form  of  award 
extended  time  not  exceeding  in  the  whole   twenty-eight  days  after  his  an(i  time  for 
appointment  as  the  parties  may  agree  upon  in  writing.  i*3  delivery. 

S.  14.  The  costs  (if  any)  of  and  attending  the  arbitration  including  the  Costs  of 
remuneration  (if  any)  of  the   arbitrator  shall  be  borne  and  paid  by  the  arbitration. 
parties  in  such  proportion  as  to  the  arbitrator  appears  just,  and  the  award 
may  direct  the  payment  of  the  whole  or  any  part  of  the  aforesaid  costs  by 
the  one  party  to  the  other,  or  may  declare  that  no  costs  shall  be  payable. 

S.  15.  The  award  shall  fix  a  day  not  sooner  than  fourteen  days  after  the  Day  for 
delivery  of  the  award  for  the  payment  of  the  money  awarded  for  compensa-  payment. 
tion,  costs,  or  otherwise. 

S.  16.  The  award  shall  be  final  and  conclusive  in  every  case  ;  and  neither  Award  to  be 
the  submission  to  arbitration  nor  the  award  shall  bo  made  a  rule  of  any  final. 
court,  or  be  removable  by  any  process  into  any  court. 

S.  17.  Where  any  money  agreed  or  awarded  to  be  paid  for  compensation,  Recovery  of 
costs,  or  otherwise,  is  not  paid  within  fourteen  days  after  the  time  when  it  is  compensation 
agreed  or  awarded  to  be  paid,  it  shall  bo  recoverable  upon  order  made  by  the  money. 
judge  of  the  county  court  within  the  district  of  which  the  holding  is  situated, 
as  money  ordered  to  be  paid  by  a  county  court  under  its  ordinary  jurisdiction 
is  recoverable. 
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S.  18.  No  claim  for  compensation  shall  be  made  under  the  Agricultural 
Holdings  (England)  Act,  1883,  for  any  matter  or  thing  in  respect  of  which 


No  claim  t    b     a  cain   or  compensation  is  made  under  this  Act,  and  in  any  case  in  which 

made  under  the  *^e  provisions  of  that  Act  and  of  this  Act  conflict  the  provisions  of  this  Act 

Agricultural       sha11  prevail. 

Holdings 

(England)  Act 

for  any  matter 

or  thing  for 

which  a  claim 

is  made  under 

this  Act. 

ALLOTMENTS  ACT,  1887. 


50  &  51  VICT. 
c.  48. 


50  &  51  YlCT.  C.  -18. 

S.  3  (2).  If  a  sanitary  authority  are  unable  by  hiring  or  purchase  by  agree- 
ment to  acquire  suitable  land  sufficient  for  allotments  under  this  Act  for  any 
district  or  parish  at  a  reasonable  price  or  rent,  and  subject  to  reasonable  con- 
ditions, such  authority  may  petition  the  county  authority  of  the  county  in 
which  the  district  or  parish  is  situate,  and  the  county  authority  (after  such 
inquiry  and  procedure  as  provided  in  the  sections  hereinafter  incorporated  in 
this  Act)  may  make  a  provisional  order  authorizing  the  sanitary  authority  to 
put  in  force,  as  respects  the  land  mentioned  in  the  order,  the  provisions  of 
the  Lands  Clauses  Consolidation  Act,  1845,  and  the  Acts  amending  the  same 
with  respect  to  the  purchase  and  taking  of  land,  otherwise  than  by  agree- 
ment. 

(3.)  The  Local  Government  Board,  on  the  application  of  any  county  autho- 
rity, shall  introduce  into  Parliament  a  bill  confirming  provisional  orders  made 
under  the  Act  by  such  county  authority,  and  the  sanitary  authority  petition- 
ing for  the  order  shall  be  considered  as  the  promoters  of  such  order. 

(4.)  For  the  purpose  of  the  purchase  of  land  under  this  section,  otherwise 
than  by  agreement,  sections  one  hundred  and  seventy-six,  two  hundred  and 
ninety-six,  and  two  hundred  and  ninety- seven  of  the  Public  Health  Act, 
1875,  shall,  so  far  as  consistent  with  the  tenour  of  this  Act,  be  incorporated 
with  this  Act,  and  apply  as  if  they  were  herein  re-enacted  with  the  substitu- 
tion of  "  the  county  authority  "  for  "the  Local  Government  Board,"  and  of 
"any  officer  of  the  county  authority  appointed  for  the  purpose  of  an  inquiry  " 
for  "inspectors  of  the  Local  Government  Board."  Provided  that :  — 

(a)  Any  question  of  disputed  compensation  shall  be  referred  to  the  arbitra- 

tion of  a  single  arbitrator  appointed  by  the  parties,  or  if  the  parties 
do  not  concur  in  the  appointment  of  a  single  arbitrator,  then,  on  the 
application  of  either  of  them,  by  the  Local  Government  Board,  and 
the  remuneration  to  be  paid  to  the  arbitrator  appointed  by  the  Local 
Government  Board  shall  be  fixed  by  that  Board  : 

(b)  If  an  arbitrator  appointed  for  the  purposes  of  this  Act  dies  or  becomes 

incapable  to  act  before  he  has  made  his  award,  or  fails  to  make  his 
award  within  two  months  after  he  is  appointed,  his  appointment  shall 
determine,  and  the  determination  of  the  compensation  shall  be  referred 
to  another  arbitrator  appointed  in  like  manner  as  if  no  arbitrator 
had  been  previously  appointed :  Provided  always,  that  the  same  arbi- 
trator may  be  re- appointed : 

(c)  An  arbitrator  appointed  under  this  section  shall  be  deemed  to  be  an 

arbitrator  within  the  meaning  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Acts  amending  the  same,  and  the  provisions  of  those 
Acts  with  respect  to  an  arbitration  shall  apply  accordingly  ;  and, 
further,  the  arbitrator,  notwithstanding  anything  in  the  said  Acts, 
shall  determine  the  amount  of  the  costs,  and  shall  have  power  to  dis- 
allow as  costs  in  the  arbitration  the  costs  of  any  witness  whom  he 
considers  to  have  been  called  unnecessarily,  and  any  other  costs  which 
he  considers  to  have  been  incurred  unnecessarily. 
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PAET  I. — Acquisition  of  Land.  53  &  54  VICT. 

S.  20.  The  clauses  of  the  Lands  Clauses  Acts,  with  respect  to  the  purchase 


and  taking  of  lands  otherwise  than  by  agreement  shall  not,  except  to  the  Acquisition 
extent  sot  forth  in  the  Second  Schedule  to  this  Act,  apply  to  any  lands  taken  in  of  land, 
pursuance  of  this  part  of  this  Act,  but  save  as  aforesaid  the  said  Lands  Clauses 
Acts,  as  amended  by  the  provisions  contained  in  the  said  schedule,  shall 
regulate  and  apply  to  the  purchase  and  taking  of  lands,  and  shall  for  that 
purpose  be  deemed  to  form  part  of  this  part  of  this  Act  in  the  same  manner 
as  if  they  were  enacted  in  the  body  thereof ;  subject  to  the  provisions  of  this 
part  of  this  Act  and  to  the  provisions  following ;  that  is  to  say, 

(i.)  This  part  of  this  Act,  shall  authorise  the  taking  by  agreement  of  any 
lands  which  the  local  authority  may  require  for  the  purpose  of  carry- 
ing into  effect  the  scheme  authorised  by  any  confirming  Act,  but  it 
shall  authorise  the  taking  by  the  exercise  of  any  compulsory  powers  of 
such  lands  only  as  are  proposed  by  the  scheme  in  the  confirming  Act 
to  be  taken  compulsorily : 

(ii.)  In  the  construction  of  the  Lands  Clauses  Acts,  and  the  provisions  in 
the  Second  Schedule  to  this  Act,  this  part  of  this  Act  shall  be  deemed 
to  be  the  special  Act,  and  the  local  authority  shall  be  deemed  to  be 
the  promoters  of  the  undertaking ;  and  the  periol  after  which  the 
powers  for  the  compulsory  purchase  or  taking  of  lands  shall  not  be 
exercised  shall  be  three  years  after  the  passing  of  the  confirming  Act. 
S.  21. —  (1.)  Whenever  the  compensation  payable  in  respect  of  any  lands  or  Special  pro- 
of any  interests  in  any  lands  proposed  to  be  taken  compulsorily  in  pursuance  vision  as  to 
of  this  part  of  this  Act  requires  to  be  assessed —  compensation. 

(ff)  the  estimate  of  the  value  of  such  lands  or  interests  shall  be  based  upon 
the  fair  market  value,  as  estimated  at  the  time  of  the  valuation  being 
made  of  such  lands,  and  of  the  several  interests  in  such  lands,  due 
regard  being  had  to  the  nature  and  then  condition  of  the  property, 
and  the  probable  duration  of  the  buildings  in  their  existing  state,  and 
to  the  state  of  repair  thereof,  without  any  additional  allowance  in 
respect  of  the  compulsory  purchase  of  an  area  or  of  any  part  of  an 
area  in  respect  of  which  an  official  representation  has  been  made,  or  of 
any  lands  included  in  a  scheme  which,  in  the  opinion  of  the  arbitrator, 
have  been  so  included  as  falling  under  the  description  of  property 
which  may  be  constituted  an  unhealthy  area  under  this  part  of  this 
Act ;  and 

(M  in  such  estimate  any  addition  to  or  improvement  of  the  property  made 
after  the  date  of  the  publication  in  pursuance  of  this  part  of  tnis  Act 
of  an  advertisement  stating  the  fact  of  the  improvement  scheme  having 
been  made  shall  not  (unless  such  addition  or  improvement  was  neces- 
sary for  the  maintenance  of  the  property  in  a  proper  state  of  repair)  bo 
included,  nor  in  the  case  of  any  interest  acquired  after  the  said  date 
shall  any  separate  estimate  of  the  value  thereof  be  made  so  as  to 
increase  the  amount  of  compensation  to  be  paid  for  the  lands  ;  and 
(•2.)  On  the  occasion  of  assessing  the  compensation  payable  under  any 
improvement  scheme  in  respect  of  any  house  or  premises  .situate  wit liin  an 
unhealthy  area  evidence  shall  be  receivable  by  the  arbitrator  to  prove — 
(1st)  that  the  rental  of  the  house  or  premises  was  enhanced  by  reason  of 
the  same  being  used  for  illegal  purposes  or  being  so  overcrowded  as  to 
be  dangerous  or  injurious  to  the  health  of  the  inmates :  or 
(2ndly)  that  the  house  or  premises  aie  in  such  a  condition  as  to  be  a 
nuisance  within  the  meaning  of  the  Acts  relating  to  nuisances,  or 
are  in  a  state  of  defective  sanitation,  or  arc  not  in  reasonably  good 
repair;  or 
(Srdly)  that  the  house  or  premises  are  unfit,  and  not  reasonably  capable 

of  being  made  fit,  for  human  habitation ; 

and,  if  the  arbitrator  is  satisfied  by  such  evidence,  then  the  compensation — 
(n)  shall  in  the  first  case  so  far  as  it  is  based  on  rental  be  based  on  the 
rental  which  would  have  been  obtainable  if  the  house  or 
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were  occupied  for  legal  purposes  and  only  by  the  number  of  persons 
whom  the  house  or  premises  were  under  all  the  circumstances  of  the 
case  fitted  to  accommodate  without  such  overcrowding1  as  is  dangerous 
or  injurious  to  the  health  of  the  inmates ;  and 

(J)  shall  in  the  second  case  be  the  amount  estimated  as  the  value  of  the 
house  or  premises  if  the  nuisance  had  been  abated,  or  if  they  had  been 
put  into  a  sanitary  condition,  or  into  reasonably  good  repair,  after 
deducting  the  estimated  expense  of  abating  the  nuisance,  or  putting 
them  into  such  condition  or  repair,  as  the  case  may  be ;  and 

(c)  shall  in  the  third  case  be  the  value  of  the  land,  and  of  the  materials  of 
the  buildings  thereon. 

PAET  II. 

S.  38. — (6.)  The  amount  of  such  compensation  [i.  e.,  for  pulling  down  an 
obstructive  building],  and  also  the  amount  of  any  compensation  to  be  paid  on 
the  purchase  of  any  lands  under  this  section,  shall  in  case  of  difference  be 
settled  by  arbitration  in  manner  provided  in  this  part  of  this  Act. 

(7.)  Where  the  local  authority  is  empowered  to  purchase  land  compulsorily, 
it  shall  not  be  competent  for  the  owner  of  a  house  or  manufactory  to  insist 
on  his  entire  holding  being  taken,  where  part  only  is  proposed  to  be  taken 
as  obstructive,  and  where  such  part  proposed  to  be  taken  can,  in  the  opinion 
of  the  arbitrator  to  whom  the  question  of  disputed  compensation  is  submitted, 
be  severed  from  the  remainder  of  the  house  or  manufactory  without  material 
detriment  thereto,  provided  that  compensation  may  be  awarded  in  respect  of 
the  severance  of  the  part  so  proposed  to  be  taken  in  addition  to  the  value  of 
that  part. 

(8.)  Where  in  the  opinion  of  the  arbitrator  the  demolition  of  an  obstructive 
building  adds  to  the  value  of  such  other  buildings  as  are  in  that  behalf  men- 
tioned in  this  section,  the  arbitrator  shall  apportion  so  much  of  the  compen- 
sation to  be  paid  for  the  demolition  of  the  obstructive  building  as  may  be 
equal  to  the  increase  in  value  of  the  other  buildings  amongst  such  other 
buildingsrespectively,  and  the  amount  apportioned  to  each  such  other  building 
in  respect  of  its  increase  in  value  by  reason  of  the  demolition  of  such  obstruc- 
tive building  shall  be  deemed  to  be  private  improvement  expenses  incurred 
by  the  local  authority  in  respect  of  such  building,  and  such  local  authority 
may,  for  the  purpose  of  defraying  such  expenses,  make  and  levy  improve- 
ment rates  on  the  occupier  of  such  premises  accordingly  ;  and  the  provisions 
of  the  Public  Health  Acts  relating  to  private  improvement  expenses  and 
to  private  improvement  rates,  shall  so  far  as  circumstances  admit,  apply 
accordingly  in  the  same  manner  as  if  such  provisions  were  incorporated  in 
this  Act. 

(9.)  If  any  dispute  arises  between  the  owner  or  occupier  of  any  building 
(to  which  any  amount  may  be  apportioned  in  respect  of  private  improvement 
expenses)  and  the  arbitrator  by  whom  such  apportionment  is  made,  such 
dispute  shall  be  settled  by  two  justices  in  manner  provided  by  the  Lands 
Clauses  Acts,  in  cases  where  the  compensation  claimed  in  respect  of  lands 
does  not  exceed  fifty  pounds. 

S.  39.  Where  a  scheme  for  reconstruction  and  taking  of  tiles  of  houses  has  been 
sanctioned  by  (he  Local  Government  Board  "the  amount  of  compensation  shall, 
in  case  of  difference,  be  settled  by  arbitration  in  manner  provided  by  this 
pait  of  this  Act." 

Settlement  nf  Compensation. 

S.  41.  In  all  cases  in  which  the  amount  of  any  compensation  is,  in  pursuance 
of  this  part  of  this  Act,  to  be  settled  by  arbitration,  the  following  provisions 
shall  have  effect ;  (namely,) 

(1.)  The  amount  of  compensation  shall  be  settled  by  an  arbitrator  to  be 

appointed  and  removable  by  the  Local  Government  Board. 
(2.)  In  settling  the  amount  of  any  compensation — 

(a.)  The  estimate  of  the  value  of  the  dwelling-house  shall  be  based  on 
the  fair  market  value  as  estimated  at  the  time  of  the  valuation 
being  made  of  such  dwelling-house,  and  of  the  several  interests  in 
such  dwelling-house,  due  regard  being  had  to  the  nature  and  then 
condition  of  the  property  and  the  probable  duration  of  the  buildings 
in  their  existing  state,  and  to  the  state  of  repair  thereof,  and 
without  any  additional  allowance  in  respect  of  compulsory  purchase  ; 
and 
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(£.)  The  arbitrator  shall  have  regard  to  and  make  an   allowance  in 
respect  of  any  increased  value  which,  in  his  opinion,  will  be  given 
to  other  dwelling-houses  of  the  same  owner  by  the  alteration  or 
demolition  by  the  local  authority  of  any  buildings. 
(3.)  Evidence  shall  be  receivable  by  the  arbitrator  to  prove — 

(1st)  that  the  rental  of  the  dwelling-house  was  enhanced  by  reason  of 
the  same  being  used  for  illegal  purposes  or  being  so  overcrowded 
as  to  be  dangerous  or  injurious  to  the  health  of  the  inmates  ;  or 
(2ndly)  that  the  dwelling-house  is  in  a  state  of  defective  sanitation,  or 

is  not  in  reasonably  good  repair  ;  or 
(3rdly)  that  the  dwelling-house  is  unfit,  and  not  reasonably  capable  of 

being  made  fit,  for  human  habitation  ; 

and,  if  the  arbitrator  is  satisfied  by  such  evidence,  then  the  compensation — 
(a.)  shall  in  the  first  case  so  far  as  it  is  based  on  rental  be  based  on  the 
rental  which  would  have  been  obtainable  if  the  dwelling-house  was 
occupied  for  legal  purposes  and  only  by  the  number  of  persons  whom 
the  dwelling-house  was  under  all  the  circumstances  of  the  case 
fitted  to  accommodate  without  such  overcrowding  as  is  dangerous 
or  injurious  to  the  health  of  the  inmates  ;  and 

(5.)  shall  ia  the  second  case  bs  the  amount  estimated  as  the  value  of  the 

dwelling-house  if  it  had  been  put  into  a  sanitary  condition,  or  into 

reasonably  good  repair,  after  deducting  the  estimated  expense  of 

putting  it  into  such  condition  or  repair  ;  and 

(c.)  shall  in  the  third  case  be  the  value  of  the  land,  and  of  the  materials  of 

the  buildiugs  thereon. 
(I.)   On  payment  or  tinder  of  compensation  owner  to  convey  or  local  authority  to 

execute  dtcd  poll  as  in  (he  Lands  Clauses  Acts. 

(5.)  Sections  thirty-two,  thirty-three,  thirty-five,  thirty-six  and  thirty- 
seven  of  the  Lands  Clauses  Consolidation  Act,  1845,  shall  apply,  with  8  &  9  Viet, 
any  necessary  modifications,  to  aa   arbitration  and  to  an  arbitrator  c-  18. 
appointed  under  this  part  of  this  Act. 

(6.)  The  arbitrator  may,  by  one  awarJ,  settle  the  amount  or  amounts  of 
compensation  payable  in  respect  of  all  or  any  of  the  dwelling-housea 
included  in  one  or  more  order  or  orders  made  by  the  local  authority  ; 
but  ho  may,  and,  if  the  local  authority  request  him  so  to  do,  shall 
from  time  to  time  make  an  award  respecting  a  portion  only  of  the 
disputed  cases  brought  before  him. 

(7.)  In  the  event  of  the  death,  removal,  resignation,  or  incapacity,  refusal, 
or  neglect  to  act  of  any  arbitrator  befora  he  shall  have  made  his 
award,  the  Local  Government  Board  may  appoint  another  arbitrator 
to  whom  all  documents  relating  to  the  matter  of  the  arbitration 
which  were  in  the  possession  of  the  former  arbitrator  shall  be  de- 
livered. 

(8.)  The  arbitrator  may,  where  he  thinks  fit,  on  the  request  of  any  party 
by  whom  any  claim  has  been  made  before  him,  certify  tho  amount  of 
the  costs  properly  incurred  by  such  party  in  relation  to  the  arbitra- 
tion, and  the  amount  of  the  costs  so  certified  shall  be  paid  by  the  local 
authority. 

(9.)  The  arbitrator  shall  not  give  such  certificate  where  the  arbitrator  has 
awarded  the  same  or  a  less  sum  than  has  been  offered  by  tho  local 
authority  in  respect  of  such  claim  before  the  appointment  of  the 
arbitrator,  and  need  not  give  such  certificate  to  any  party  where  he 
considers  that  such  party  neglected,  after  due  notice  from  the  local 
authority,  to  deliver  to  that  authority  a  statement  in  writing  within 
such  time,  and  containing  such  particulars  respecting  the  compensa- 
tion claimed,  as  would  have  enabled  the  local  authority  to  make  a 
proper  offer  of  compensation  to  such  party  before  the  appointment  of 
the  arbitrator. 

(10.)  If  within  seven  days  after  demand  tho  amount  so  certified  be  not 
paid  to  the  party  entitled  to  receive  tho  same,  such  amount  shall  bo 
recoverable  as  a  debt  from  the  local  authority  with  interest  at  the  rato 
of  five  per  cent,  per  annum  for  any  time  during  which  the  same 
remains  unpaid  after  such  seven  days  as  aforesaid. 
(11.)  The  award  of  the  arbitrator  shall  be  final  and  binding  on  all  parties. 

3n2 
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45  &  40  Viet. 
c.  54,  Sch. 
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42  &  43  Viet, 
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SECOND  SCHEDULE. 

PROVISIONS  -WITH  RESPECT  TO  THE  PrjECHASE  AND  TAKING  OF  LANDS  IN  ENGLAND 
OTHEEWISE  THAN  BY  AGEEEMENT  AND  OTHERWISE  AMENDING  THE  LANDS 
CLAUSES  ACTS. 

Deposit  of  Maps  and  Plans. 

Local  authority  to  deposit  maps  and  schedules  of  lands  to  be  taken  com' 
pulsorily. 

Appointment  of  Arbitrator. 

(4.)  After  such  deposit  at  the  office  of  the  confirming  authority  as  afore- 
said, it  shall  be  lawful  for  the  confirming  authority  upon  the  application  of 
the  local  authority,  to  appoint  an  arbitrator  between  the  local  authority,  and 
the  persons  interested  in  such  of  the  scheduled  lands,  or  lands  injuriously 
affected  by  the  execution  of  such  scheme,  so  far  as  compensation  for  the  same 
has  not  been  made  the  subject  of  agreement. 

Proceedings  on  Arbitration. 

(5.)  Before  any  arbitrator  enters  upon  any  inquiry  he  shall,  in  the  presence 
of  a  justice  of  the  peace,  make  and  subscribe  the  following  declaration  ;  that 
is  to  say, 

"I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully  and 
honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the 
matters  referred  to  me  under  the  provisions  of  the  Housing  of  the  Working 
Classes  Act,  1890. 

A.  B. 

"  Made  and  subscribed  in  the  presence  of  ." 

And  such  declaration  shall  be  annexed  to  the  award  when  made  ;  and  if  any 
arbitrator,  having  made  such  declaration  wilfully  act  contrary  thereto,  he 
shall  be  guilty  of  a  misdemeanor. 

(6.)  As  soon  as  an  arbitrator  has  been  appointed  as  aforesaid,  the  confirm- 
ing authority  shall  deliver  to  him  the  maps  and  schedules  deposited  at  their 
office,  and  the  local  authority  shall  publish  once  in  each  of  three  successive 
weeks  the  following  particulars  : — 

(1.)  The  appointment  of  the  arbitrator  ;  and 

(2.)  The  deposit  at  the  office  of  the  local  authority  of  the  copies  of  such 
maps  and  schedules  as  aforesaid,  with  a  description  of  the  situation  of 
such  office,  and  a  statement  of  the  time  at  which  such  copies  may  be 
inspected  by  any  person  desirous  of  inspecting  the  same. 

Such  publication  shall  be  made  not  only  by  advertisement,  but  also  by 
placards  and  handbills  affixed  in  conspicuous  places  on  or  near  the  lands  to 
be  taken,  and  also  by  leaving  a  notice  thereof  at  each  house  proposed  to  be 
taken,  and  also  by  sending  a  notice  thereof  by  post  to  the  persons  interested 
in  such  lands  as  owners  or  reputed  owners,  lessees  or  reputed  lessees,  so  far 
as  they  can  be  reasonably  ascertained. 

(7.)  In  every  case  in  which  compensation  is  payable  under  Part  I.  of  this 
Act,  by  the  local  authority  to  any  claimant,  and  which  compensation  has  not 
been  made  the  subject  of  agreement  (in  this  Act  referred  to  as  "a  disputed 
case"),  the  arbitrator  shall  ascertain  in  such  manner  as  he  thinks  most 
convenient  the  amount  of  compensation  demanded  by  the  claimant,  and  the 
amount  which  the  local  authority  may  be  willing  to  pay  ;  and  after  hearing 
all  such  parties  interested  in  each  disputed  case  as  may  appear  before  him  at 
a  time  and  place  of  which  notice  has  been  given  as  in  Part  I.  of  this  Act 
mentioned,  he  shall  proceed  to  decide  on  the  amount  of  compensation  to 
•which  he  may  consider  the  claimant  to  be  entitled  in  each  case. 

(8.)  The  arbitrator  shall  give  notice  to  the  claimants  in  disputed  cases  by 

causing  such  notice  to  be  published  or  otherwise  in  such  manner  as  he  thinks 

advisable,  of  a  time  and  place  at  which  the  difference  between  the  claimants 

and  the  local  authority  in  disputed  cases  as  to  the  amount  of  compensation  to 

.  be  paid  will  be  decided  by  the  arbitrator. 

(9.)  After  the  arbitrator  has  arrived  at  a  decision  on  all  the  disputed  cases 
brought  before  him  he  shall  make  an  award  under  his  hand  and  seal,  and 
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such  award  shall  be  final,  and  be  binding  and  conclusive  (subject  to  the    ^3  &  54  VICT. 
provisions  concerning1  an   appeal   hereinafter  contained)  upon  all  persons 
whomsoever,  and  no  such  award  shall  be  set  aside  for  irregularity  in  matter  ~ 
of  form,  but  the  arbitrator  may  and,  if  the  local  authority  request  him  so  to 
do,  shall  from  time  to  time  make  an  award  respecting  a  portion  only  of  the 
disputed  cases  brought  before  him. 

(10.)  Such  award  as  aforesaid  shall  be  deposited  at  the  office  of  the  con- 
firming authority,  and  a  copy  thereof  shall  be  deposited  at  the  office  of  the 
local  authority,  and  the  local  authority  shall  thereupon  publish  once  in  each 
of  three  successive  weeks  notice  of  the  deposit  having  been  made  at  the  office 
of  the  local  authority  of  a  copy  of  the  award,  and  a  further  notice  requir- 
ing all  persons  claiming  to  have  any  right  to  or  interest  in  the  lands  (the  com- 
pensation to  be  paid  in  respect  of  which  is  ascertained  by  such  award)  to 
deliver  to  the  local  authority  on  or  before  a  day  to  be  named  in  such  notice 
(such  day  not  being  earlier  than  twenty-one  days  from  the  date  of  the  last 
publication  of  the  notice) ,  a  short  statement  in  writing  of  the  nature  of  such 
claim,  and  a  short  abstract  of  the  title  on  which  the  same  is  founded  ;  and 
such  statement  and  abstract  shall  be  paid  for  by  the  local  authority.  Such 
abstract  of  title,  in  the  case  of  a  person  claiming  a  fee  simple  interest  in  the 
land,  shall  commence  twenty  years  previous  to  the  date  of  the  claim,  except 
there  has  been  an  absolute  conveyance  on  sale  within  twenty  years,  and 
more  than  ten  years  previous  to  the  claim  when  the  abstract  shall  commence 
with  such  conveyance. 

Special  Poicers  of  Arbitration. 

(11.)  The  arbitrator  shall  have  the  same  power  of  apportioning  any  rent-  Power  of  arbi- 
service  rentcharge,  chief  or  other  rent,  payment,  or  incumbrance,  or  any  rent  trator  as  to  ap- 
payable  in  respect  of  lands  comprised  in  a  lease,  as  two  justices  have  under  portionment. 
the  Lands  Clauses  Consolidation  Act,  1845.  42  &  43  Viet. 

(12.)  Notwithstanding  anything  in  section  ninety-two  of  the  Lands  Clauses  c.  63,  Sch.  (2). 
Consolidation  Act,  1845,  the  arbitrator  may  determine  that  such  part  of  any  Amendment 
house,  building,  or  manufactory  as  is  proposed  to  be  taken  by  the  local  respecting 
authority  can  be  taken  without  material  damage  to  such  house,  building,  or  severance  of 
manufactory,  and  if  he  so  determine  may  award  compensation  in  respect  of  properties, 
the  severance  of  the  part  so  proposed  to  be  taken,  in  addition  to  the  value  of  8  &  9  Viet, 
that  part,  and  thereupon  the  party  interested  shall  be  required  to  sell  and  c.  18. 
convey  to  the  local  authority  such  part,  without  the  local  authority  being  42  &  43  Viet, 
obliged  to  purchase  the  greater  part  or  the  whole  of  such  house,  building,  or  c.  63,  Sch.  (3). 
manufactory. 

The  local  authority,  or  any  person  interested,  if  dissatisfied  with  a  deter- 
mination under  this  enactment,  may,  in  manner  provided  with  respect  to 
appeals  to  a  jury  in  respect  of  compensation  for  land  by  this  schedule,  submit 
the  question  of  whether  the  said  part  can  be  taken  without  material  damage, 
as  well  as  the  question  of  the  proper  amount  of  compensation,  to  a  jury ;  and 
the  notice  of  intention  to  appeal  shall  be  given  within  the  same  time  as  notice 
of  intention  to  appeal  against  the  amount  of  compensation  awarded  is  re- 
quired to  be  given. 

(13.)  The  amount  of  purchase- money  or  compensation  to  bo  paid  in  pur-  Omitted 
suanco  of  section  one  hundred  and  twenty-four  of  the  Lands  Clauses  Con-  intends, 
solidation  Act,  1845,  in  respect  of  any  estate,  right,  or  interest  in  or  charge  42  &  43  Viet, 
affecting  any  of  the  scheduled  lands  which  the  local  authority  have  through  c.  63,  Sch.  (I), 
mistake  or  inadvertence  failed  or  omitted  duly  to  purchase  or  make  compen- 
sation for,  shall  bo  awarded  by  the  arbitrator  and  be  paid,  in  like  manner,  as 
near  as  may  be,  as  the  same  would  have  been  awarded  and  paid  if  the  claim 
of  such  estate,  right,  interest,  or  charge  had  been  delivered  to  the  arbitrator 
before  the  day  fixed  for  the  delivery  of  statements  of  claims. 

If  the  arbitrator  is  satisfied  that  the  failure  or  omission  to  purchase  the 
said  estate,  right,  interest,  or  charge,  arose  from  any  default  on  the  part 
either  of  the  claimant  or  of  the  local  authority,  ho  may  direct  the  costs  to  bo 
paid  by  the  party  so  in  default. 

Entry  on  Lands  on  making  Deposit. 

(24.)  Where  the  local  authority  are  desirous,  for  the  purposes  of  their 
works,  of  entering  upon  any  lands  before  they  would  be  entitled  to  enter 
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thereon  under  the  provisions  hereinbefore  contained,  it  shall  be  lawful  for 
the  local  authority,  at  any  time  after  the  arbitrator  has  framed  his  award, 
upon  depositing  in  the  Bank  of  England  such  sum  as  the  arbitrator  may 
certify  to  be  in  his  opinion  the  proper  amount  to  be  so  deposited  in  respect 
of  any  lands  authorised  to  be  purchased  or  taken  by  the  local  authority,  and 
mentioned  in  such  award,  to  enter  upon  and  use  such  lands  for  the  purposes 
of  the  improvement  scheme  of  the  local  authority  :  and  the  arbitrator  shall, 
upon  the  request  of  the  local  authority  at  any  time  after  he  has  framed  such 
award,  certify  under  his  hand  the  sum  which,  in  his  opinion,  should  be  so 
deposited  by  the  local  authority  in  respect  of  any  lands  mentioned  in  such 
award  before  they  enter  upon  and  use  the  same  as  aforesaid,  and  the  sum  to 
be  so  certified  shall  be  the  sum  or  the  amount  of  the  several  sums  set  forth 
in  such  award  as  the  sum  or  sums  to  be  paid  by  the  local  authority  in  respect 
of  such  lands,  or  such  greater  amount  as  to  the  arbitrator,  under  the  circum- 
stances of  the  case,  may  seem  proper  ;  and,  notwithstanding  such  entry  as 
aforesaid,  all  proceedings  for  and  in  relation  to  the  completion  of  the  award, 
the  delivery  of  certificates,  and  other  proceedings  under  Part  I.  of  this  Act, 
shall  be  had,  and  payments  made,  as  if  such  entry  and  deposit  had  not  been 
made. 

Appeal. 

-  .  (26.)  Where  the  award  exceeds  one  thousand  pounds,  the  party  dissatisfied 
may,  by  leave  of  the  court  or  a  judge,  have  the  amount  of  compensation  settled  by 
a  jury. 

Costs  of  Arbitration. 

(28.)  The  salary  or  remuneration,  travelling,  and  other  expenses  of  the 
arbitrator,  and  all  costs,  charges,  and  expenses  (if  any)  which  may  be  incurred 
by  the  confirming  authority  in  carrying  the  provisions  of  Part  I.  of  this  Act 
into  execution,  shall,  after  the  amount  thereof  shall  have  been  certified  under 
this  article,  be  paid  by  the  local  authority  ;  and  the  amount  of  such  costs, 
charges,  and  expenses  shall  from  time  to  time  be  certified  by  the  confirming 
authority  after  first  hearing  any  objections  that  may  be  made  to  the  reason- 
ableness of  any  such  costs,  charges,  and  expenses  by  or  on  behalf  of  the  local 
authority  ;  and  every  certificate  of  the  said  confirming  authority  certifying 
the  amount  of  such  costs,  charges,  and  expenses  shall  be  taken  as  proof  in  all 
proceedings  at  law  or  in  equity  of  the  amount  of  such  respective  costs, 
charges,  and  expenses,  and  the  amount  so  certified  shall  be  a  debt  due  from 
the  local  authority  to  the  Crown,  and  shall  be  recoverable  accordingly. 

Further,  any  such  certificate  may  be  made  a  rule  of  a  superior  court  on  the 
application  of  any  party  named  therein,  acd  may  be  enforced  accordingly. 

(29.)  —  (1.)  It  shall  be  lawful  for  the  arbitrator,  where  he  thinks  fit,  upon 
the  request  of  any  party  by  whom  any  claim  has  been  made  before  him,  to 
certify  the  amount  of  the  costs  properly  incurred  by  such  party  in  relation 
to  the  arbitration,  and  the  amount  of  the  costs  so  certified  shall  be  paid  by 
the  local  authority  ; 
Provided  that— 

(a^  The  arbitrator  shall  not  be  required  to  certify  the  amount  of  costs  in 
anv  cage  where  he  considers  such  costs  are  not  properly  payable  by  the 
local  authority  ; 

(b.)  The  arbitrator  shall  not  be  required  to  certify  the  amount  of  costs 
incurred  by  any  party  in  relation  to  the  arbitration,  in  any  case  where 
he  considers  that  such  party  neglected,  after  due  notice  from  the  local 
authority,  to  deliver  to  that  authority  a  statement  in  writing  within 
such  time,  and  containing  such  particulars  respecting  the  compensation 
claimed,  as  would  have  enabled  the  local  authority  to  make  a  proper 
offer  of  compensation  to  such  party  before  the  appointment  of  the 
arbitrator. 

(e.)  No  certificate  shall  be  given  where  the  arbitrator  has  awarded  the  same 
or  a  less  sum  than  has  been  offered  by  the  local  authority  in  respect  of 
the  claim  before  the  appointment  of  the  arbitrator. 

(2.)  If  within  seven  days  after  demand  the  amount  certified  be  not  paid  to 
the  party  entitled  to  receive  the  same,  such  amount  shall  be  recoverable  as  a 
debt  from  the  local  authority  with  interest  at  the  rate  of  five  per  cent,  per 
annum  for  any  time  during  which  the  same  remains  unpaid  after  such  seven 
days  as  aforesaid. 
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(30.)  The  arbitrator  may  call  for  the  production  of  any  documents  in  the   

possession  or  power  of  the  local  authority,  or  of  any  party  making  any  claim, 
under  the  provisions  of  Part  I.  of  this  Act,  which  suoh  arbitrator  may  think 
necessary  for  determining  any  question  or  matter  to  be  determined  by  him 
under  Part  I.  of  this  Act,  and  may  examine  any  such  party  and  his  witnesses, 
and  the  witnesses  for  the  local  authority,  on  oath,  and  administer  the  oaths 
necessary  for  that  purpose. 

(31.)  If  any  arbitrator  appointed  in  pursuance  of  Part  I.  of  this  Act  die,  or 
refuse,  decline,  or  become  incapable  to  act,  the  confirming  authority  may 
appoint  an  arbitrator  in  his  place,  who  shall  have  the  same  powers  and  autho- 
rities as  the  arbitrator  first  appointed ;  and  upon  the  appointment  of  any 
arbitrator  in  the  place  of  an  arbitrator  dying1,  or  refusing,  declining,  or 
becoming  incapable  to  act,  all  the  documents  relating  to  the  matter  of  the 
arbitration  which  were  in  the  possession  of  such  arbitrator  shall  be  delivered 
to  the  arbitrator  appointed  in  his  place,  and  the  local  authority  shall  publish 
notice  of  such  appointment  in  the  London  Gazette. 

(32.)  All  notices  required  by  this  schedule  to  be  published  shall  bo  published 
in  some  one  and  the  same  newspaper  circulating  within  the  jurisdiction  of  the 
local  authority,  and  where  no  other  form  of  service  is  prescribed  all  notices 
required  to  be  served  or  given  by  the  local  authority  under  this  schedule  or 
otherwise  upon  any  persons  interested  in  or  entitled  to  sell  lands  shall  ba 
served  in  manner  in  which  notices  of  lands  proposed  to  be  taken  compulsorily 
for  the  purpose  of  an  improvement  scheme  are  directed  by  Part  I.  of  this  Act 
to  be  served  upon  owners  or  reputed  owners,  lessees  or  reputed  lessees,  and 
occupiers. 
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S.  47.  "With  respect  to  arbitrations  under  this  Act,  the  following  provi-    50  &  51  VICT. 
sions  shall  have  effect : —  c.  58. 

(1.)  The  parties  to  the  arbitration  are  in  this  section  deemed  to  be  the    ~ 
owner,  agent  or  manager  of  the  mine  on  the  one  hand,   and  the 
inspector  of  mines  (on  behalf  of  the  Secretary  of  State)  on  the  other. 

(2.)  Each  of  the  parties  to  the  arbitration  may,  within  fourteen  days  after 
the  date  of  the  reference,  appoint  an  arbitrator. 

(3.)  No  person  shall  act  as  arbitrator  or  umpire  under  this  Act  who  is 
employed  in,  or  in  the  management  of,  or  is  interested  in  the  mine  to 
which  the  arbitration  relates. 

(4.)  The  appointment  of  an  arbitrator  under  this  section  shall  be  in  writing, 
and  notice  of  the  appointment  shall  bo  forthwith  sent  to  the  other 
party  to  the  arbitration,  and  shall  not  be  revoked  without  the  consent 
of  that  party. 

(5.)  The  death,  removal  or  other  change  in  any  of  the  parties  to  the  arbi- 
tration shall  not  affect  the  proceedings  under  this  section. 

(6.)  If  within  the  said  fourteen  days  either  of  the  parties  fail  to  appoint 
an  arbitrator,  the  arbitrator  appointed  by  the  other  party  may  proceed 
to  hear  and  determine  the  matter  in  difference,  and  in  that  case  the 
award  of  the  single  arbitrator  shall  bo  final. 

(7.)  If  before  an  award  has  been  made  any  arbitrator  appointed  by  either 
party  dies,  or  becomes  incapable  to  act,  or  for  seven  days  refuses  or 
neglects  to  act,  the  party  by  whom  such  arbitrator  was  appointed  may 
appoint  some  other  person  to  act  in  his  place ;  and  if  ho  fails  to  do  so 
within  seven  days  after  notice  in  writing  from  the  other  party  for  that 
purpose,  the  remaining  arbitrator  may  proceed  to  hear  and  determine 
the  matter  in  difference,  and  in  that  case  the  award  of  the  single  arbi- 
trator shall  be  final. 

(8.)  In  either  of  the  foregoing  cases,  where  an  arbitrator  is  empowered  to 
act  singly  on  one  of  the  parties  failing  to  appoint,  the  party  so  failing 
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may,  before  the  single  arbitrator  has  actually  proceeded  in  the  arbi- 
tration, appoint  an  arbitrator,  -who  shall  then  act  as  if  no  failure 
had  occurred. 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  them  was  appointed,  or  within  suc-h 
extended  time  (if  any)  as  may  have  been  appointed  for  that  purpose 
by  both  arbitrators  under  their  hands,  the  matter  in  difference  shall  be 
determiced  by  the  umpire  appointed  as  hereinafter  mentioned. 

(10.)  The  arbitrators,  before  they  enter  on  the  matter  referred  to  them, 
shall  appoint  by  writing  under  their  hands  an  umpire  to  decide  on 
points  on  which  they  may  differ. 

(11.)  If  the  umpire  dies  or  becomes  incapable  of  acting  before  he  has  made 
his  award  or  refuses  to  make  his  award  within  a  reasonable  time  after 
the  matter  has  been  brought  within  his  cognizance  the  persons  or 
person  who  appointed  such  umpire  shall  forthwith  appoint  another 
umpire  in  his  place. 

(12.)  If  the  arbitrators  refuse  or  fail  or  for  seven  days  after  the  request 
of  either  party,  neglect  to  appoint  an  umpire,  then,  on  the  application 
of  either  party,  an  umpire  may  be  appointed  by  the  chairman  of  the 
General  or  Quarter  Sessions  of  the  Peace  within  the  jurisdiction  of 
which  the  mine  or  any  shaft  of  the  mine  is  situate. 

(13.)  The  decision  of  every  umpire  on  the  matters  referred  to  him  stall  be 
final. 

(14.)  If  a  single  arbitrator  fails  to  make  his  award  within  twenty-one  days 
after  the  day  on  which  he  was  appointed  the  party  who  appointed 
him  may  appoint  another  arbitrator  to  act  in  his  place. 

(15.)  Arrangements  shall,  whenever  practicable,  be  made  for  the  matter 
in  difference  being  heard  at  the  same  time  before  the  arbitrators  and 
the  umpire. 

(16.)  The  arbitrators  and  the  umpire,  or  any  of  them,  may  examine  the 
parties  and  tbeir  witnesses  on  oath,  and  may  also  consult  any  counsel, 
engineer,  or  scientific  person  whom  they  may  think  it  convenient  to 
consult. 

(17.)  The  payment,  if  any,  to  be  made  to  any  arbitrator  or  umpire  for  his 
services  shall  be  fixed  by  the  Secretary  of  State,  and  together  with  the 
costs  of  the  arbitration  and  award  shall  be  paid  by  the  parties  or  one 
of  them  according  as  the  award  may  direct.  Such  costs  may  be  taxed 
by  a  master  of  one  of  Her  Majesty's  Superior  Courts  who,  on  the 
written  application  of  either  of  the  parties,  shall  ascertain  and  certify 
the  proper  amount  thereof.  The  amount,  if  any,  payable  by  the  Secre- 
tary of  State,  shall  be  paid  as  part  of  the  expenses  of  inspectors  under 
this  Act.  The  amount,  if  any,  payable  by  the  owner,  agent,  or 
manager,  may,  in  the  event  of  non-payment,  be  recovered  in  the  game 
manner  as  fines  under  this  Act. 

(18.)  Every  person  who  is  appointed  an  arbitrator  under  this  section  shall 
be  a  practical  mining  engineer  or  a  person  accustomed  to  the  working 
of  mines,  and  every  person  who  is  appointed  an  umpire  under  this 
section  shall  be  a  county  court  judge,  a  police  or  stipendiary  magis- 
trate, a  recorder  of  a  borough,  or  a  registrar  of  a  county  court,  but 
when  an  award  has  been  made  under  this  section,  the  arbitrator  or 
umpire  who  made  it  stall  be  deemed  to  have  been  duly  qualified  as 
provided  by  this  section. 


51  &  -?2  YICT. 
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COUNTY  COUETS. 
51  &  52  VICT.  c.  43. 
The  County  Courts  Ad,  1888. 

S.  14.  No  judge  shall  practice  at  the  bar  or  as  a  special  pleader  or  equity 
draughtsman,  or  be  directly  or  indirectly  concerned  as  a  conveyancer,  notary 
public  or  solicitor,  or  act  as  arbitrator  or  referee  for  any  remuneration  to 
himself. 
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S.  104.  And  bo  it  enacted,  That  the  judge  may  in  acy  case,  with  the  con-    51  &  52  VICT. 
sent  of  both  parties  to  the  action,  order  the  same,  with  or  without  other  _ 
matters  within  the  jurisdiction  of  the  court  in  dispute  between  such  parties,   guy.a  mav  ^e 
to  be  referred  to  arbitration,  to  such  person  or  persons,  and  in  such  manner,   settie(j  by 
and  on  such  terms  as  he  shall  think  reasonable  and  just ;  and  such  reference  arbitration, 
shall  not  be  revocable  by  either  party  except  by  consent  of  the  judge  :  and 
the  award  of  the  arbitrator  or  arbitrators  or  umpire  shall  be  entered  as  the 
judgment  in  the  action,  and  shall  be  as  binding  and  effectual  to  all  intents  as 
if  given  by  the  judge  :  provided  that  the  judge  may,  if  he  think  fit,  on  appli- 
cation to  him  at  the  first  court  held  after  the  expiration  of  one  week  after  the 
entry  of  such  award,  set  aside  any  such  award  so  given  as  aforesaid,  or  may, 
with  the  consent  of  both  parties  aforesaid,  revoke  the  reference,  or  order 
another  reference  to  be  made  in  the  manner  aforesaid. 


ORDER  XX. 
COUNTY  COURT  EULES,  1889. 

At  any  time  after  an  action  is  commenced  the  judge  may,  with  the  consent  Arbitration  by 
of  the  parties,  as  well  in  cases  within  the  ordinary  jurisdiction  of  the  court  as  consent, 
in  cases  of  agreement  under  section  sixty-four  of  the  Act  make  an  order  for  a 
reference,  under  the  provisions  of  section  one  hundred  and  four  of  the  Act, 
and  all  the  provisions  in  the  last-mentioned  section  contained  as  to  references 
shall  apply  to  a  reference  proceeding  under  such  an  order :  provided  that  the 
same  fees  shall  be  paid  as  would  have  been  payable  on  entering  judgment 
under  a  default  summons,  but  when  any  reference  is  ordered  to  the  registrar 
or  other  officer  of  the  court  the  same  hearing  fee  shall  be  paid  as  if  the  action 
had  been  tried. 

[Section  64  deals  with  actions  assigned  to  the  Queen's  Bench  Division  and  to 
cases  where  both  parties  agree  that  the  judge  shall  have  jurisdiction  to  try.'] 
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ABANDONED  CLAIM,  not  a  matter  in  difference,  124,  268. 

ABATEMENT, 

of  nuisance,  award  of,  enforced  by  attachment,  588. 

who  to  carry  out,  295. 
of  cause  referred,  by  death,  no  attachment  on  award,  588. 

ABORTIVE  EEFERENCE,  effect  of,  706.    See  CAUSE  ;  EQUITY. 

ACCEPTING, 

money  awarded,  good  cause  against  rule  to  set  aside  award,  687. 
by  void  award  justifies  plea  of  accord  and  satis- 
faction, 548. 

ACCIDENT,  whether  award  set  aside,  when  matter  omitted  by,  673. 

ACCOMMODATION  WORKS.  See  LANDS  CLAUSES  CONSOLIDATION 
ACT. 

ACCORD  AND  SATISFACTION  when  a  bar,  award  a  bar,  548. 

ACCOUNT,  MATTER  OF,  compulsory  reference  of  action  for,  6,  87. 
See  COMMON  LAW  PEOCEDUBE  ACT,  1854 ;  JUDICATURE  ACTS  ; 
ARBITRATION  ACT,  1889. 

ACCOUNT  STATED,  award  not  evidence  of,  555. 

ACCOUNTANT, 

whether  functions  ministerial,  213. 

when  notice  to  be  given  to  parties  by  arbitrator  calling  in,  209. 

explanation  to,  when  called  in  on  reference,  194. 

costs  of,  375,  638. 

ACCOUNTS,  referee  taking,  need  not  follow  chief  clerk's  practice,  368. 

ACQUIESCENCE, 

in  reference  may  bind  stranger,  22. 

in  award,  may  bind  stranger,  558.     See  EVIDENCE. 

ACT  OF  PARLIAMENT,  construction  of,  subinissible,  4. 

ACTION, 

referred,  submission  of,  and  proceedings  in.     See  CAUSE. 

for  breach  of  agreement  to  refer,  damages  in,  62. 

for  revocation,  154.     See  REVOCATION. 

for  breach  of  agreement  not  to  sue,  68. 

for  matters  referred  pending  reference,  stayed,  46. 

after  award  made,  not  maintainable,  514. 
against  arbitrator.     See  ARBITRATOR,  859 — Personal  Interests. 
awarding  right  to  bring  in  other  party's  name,  424,  436. 
attachment  on  the  award,  not  permitted  together  with,  594.     Sec 
ATTACHMENT,  862. 
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ACTION— continual. 

ON  AN  AWARD,  539. 

an  award  a  ground  of  action,  539. 
when  action  only  remedy,  540. 

under  Lands  Clauses  Act,  540. 
when  it  will  lie,  540. 

costs  of  reference  need  not  be  taxed  before  action,  540. 
action  for  costs  of  award,  540. 
enforcing  award  by  action,  541. 
statement  of  claim,  541. 
old  forms,  assumpsit,  debt,  541. 
scire  facias,  541. 
covenant,  542. 
case,  542. 
points  of  practice  in  actions  to  enforce  awards,  542. 

as  to  change  of  venue,  and  affidavit  of  debt,  542. 

interest  recoverable  on  sum  awarded,  542. 

reference  to  the  master  to  compute  principal  and  interest, 

543. 

writ  of  inquiry,  543. 
pleadings  in  an  action  on  an  award,  543.     See  PLEADING. 

ADJUSTMENTS  between  counties  and  boroughs,  reference  of,  8. 

ADMINISTRATION    ACTION,     referee    not    bound    by    ordinary 
practice  of  chief  clerk,  368. 

ADMIXISTEATOE.    See  EXECUTOR. 

ADMISSION, 

of  mistake  by  arbitrator,  setting  aside  award  for,  308,  676. 

remitting  back  award  for,  484. 
by  arbitrator  of  bribery  not  received,  310. 
made  by  party  before  arbitrator,  when  evidence,  507. 

ADMITTED  DEMAND,  a  matter  in  difference,  124,  268. 
ADULTERY,  receiving  evidence  of,  though  not  pleaded,  201. 
ADVOCATES,  arbitrators  acting  as,  improper,  215. 
AFFECTED  DELAY,  moving  for  costs  for,  107. 

AFFIDAVIT, 

form  of.     See  APPENDIX,  781. 

of  arbitrator,  admitting  mistake  in  award,  307,  311. 

to  explain  intention,  not  receivable,  313,  509. 
banister  not  usually  make,  510,  680. 
verifying  award  on  summons,  to  enforce,  630. 
on  motion  for  attachment,  602.     See  ATTACHMENT. 

to  enforce  or  set  aside  award,  677.     See  EXECUTION  ; 

SETTING  ASIDE. 

copy  to  be  served  with  notice  of  motion,  677. 
irregularity  of  service  of,  may  be  condoned,  677. 
to  show  matter  not  awarded  on,  268. 
entitling  on  motion  to  set  aside  award  in  equity,  704. 
evidence  by,  when  admissible  on  a  reference,  184. 

AFFIRMATION, 

form  of.     Ste  APPENDIX,  754. 

of  Quaker,  &c.,  attachment  granted  on,  606. 
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AGENT, 

reference  by,  23. 

what  sufficient  authority  to  refer,  23. 
arbitrator  acting  as,  improper,  215. 

demand  by,  of  thing  awarded,  597.     See  ATTACHMENT,  862. 
demanding  execution  of  a  deed  awarded,  536,  597. 

AGREEMENT 

of  reference,  termed  a  submission,  40. 
verbal,  52. 

by  writing  not  under  seal,  53. 
requires  stamp,  54. 
not  valid  till  all  parties  execute,  136. 
under  the  Statute  of  William.      See  STATUTE   OF 

WILLIAM  III. 

revocation  of,  152.     See  REVOCATION. 
to  refer  future  disputes, 

effect  of,  as  a  submission,  60. 

when  arbitrator  not  named  in,  60. 
when  arbitrator  named  in,  61. 
when  specified,  how  arbitrator  to  bo  appointed,  6 1 . 
whether  assent,  after  difference  arisen,  necessary,  61. 
in  partnership  deed,  not  revocable,  153. 
effect  in  law  of  agreement  to  refer  future  disputes,  61. 
whether  action  for  breach,  62. 
governing  principle,  62. 
liquidated  damages,  62. 
damages  for  breach,  62. 
no  plea  in  law  to  bar  action,  62. 
when  condition  precedent  to  action,  62,  63,  64. 
ground  for  application  to  stay  action,  64. 
effect  in  equity  of  agreement  to  refer  future  disputes,  64. 

no  specific  performance  of  agreement  where  parties  refuse  to 

appoint,  64. 

no  plea  of,  in  equity,  64. 
how  useful  in  equity,  65. 
no  ground  for  injunction,  65. 
distinguished  from  a  covenant  not  to  sue,  65. 
under  Railway  Companies  Arbitration  Act  binding,  65. 
agreement  not  to  proceed  at  law  or  equity,  65. 
effect  of  the  Arbitration  Act,  1889 . .  66. 
provisions  implied  in  submissions,  66. 
single  arbitrator,  66. 
arbitrator's  power  to  appoint  umpire,  66. 
appointment  by  court,  66. 
court  cannot  compel  appointment,  67. 
nor  appoint  third  arbitrator,  67. 
nor  where  reference  not  strictly  an  arbitration,  67. 
effect  in  Jaw  of  agreement  not  to  sue,  68. 
agreement  enforced  by  action,  68. 

by  setting  aside  proceedings,  68. 
by  attachment,  68. 
discretion  in  enforcing  it,  69. 
no  plea  on  equitable  grounds,  69. 
agreement  precluded  motion  to  arrest  judgment,  69. 
or  for  judgment  non  obstanto  verodicto,  69. 
or  bringing  error  on  the  record,  70. 
or  on  a  special  case,  70. 
not  prevent  motion  to  set  aside  award,  70. 
effect  in  equity  of  a>/rn  i/imf  imt  (/>  *///•,  70. 

plea  of  agreement  sometimes  allowed,  70. 
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AGREEMENT— con  tin  tied. 

to  make  submission  a  rule  of  court,  58. 
enlarging  time  by,  147.     See  EXLARGEMEXT. 

AGRICULTURAL  HOLDINGS  ACT,  1883.     See  STATUTES,  827. 
award  under,  specific  items  to  be  stated,  478. 
reference  of  matters  under,  with,  other  matters,  478. 
enforcing  award,  631. 

"AIMIABLES  COMPOSITEUES,"  122. 

ALL  MATTERS  IN  DIFFERENCE, 

what  included,  125.     See  SUBMISSIOX,  949. 

award  must  decide  as  to  all,  264.     See  AWARD,  867. 

ALLOCATOR, 

separate,  for  costs  of  cause  and  reference,  643. 

unless  consent  to  single,  644,  695. 
new,  requisite  after  award  on  reference  back,  644. 

ALLOTMENT  OF  LANDS.    See  IXCLOSURE  ACT. 

ALLOTMENTS  ACT,  1887  (50  &  51  Yict.  c.  48).    See  STATUTES,  832. 
arbitrator  to  determine  costs,  380. 

ALLOTMENTS,  &c.  (COMPENSATION  FOR  CROPS)  ACT,  1887 

(50  &  51  Viet.  c.  26).     See  STATUTES,  830. 
compensation  to  be  settled  by  arbitration,  8. 
appointment  of  arbitrator  under,  114. 
award,  how  enforced,  631. 

ALLOWANCE  ordered  by  arbitrator  on  goods,  414. 

ALTERATION 

of  order  of  reference  by  way  of  amendment,  79. 

court  cannot  make  without  consent,  except  in  furtherance  of 

agreement,  79. 

striking  out  clause  not  to  file  bill  in  equity  or  bring  error,  80. 
as  to  all  matters  in  difference,  81. 

amending  comptilsory  order  as  to  costs,  nunc  pro  tune,  81. 
amending  clerical  error,  81. 
damages  not  allowed  to  be  increased,  73. 
no  amendment  of  material  mistake  of  officer,  81. 
of  terms  of  reference  without  altering  submission,  82. 
allowing  particulars  of  set-off  after  reference,  82. 
enlarging  particulars  of  demand,  82. 
no  new  plea  allowed,  83. 
allowing  plea  to  further  maintenance,  83. 
of  submission,  error  in  account  delivered,  81. 
of  the  record,  power  of  the  arbitrator  on  the  reference,  202. 
of  award,  arbitrator  could  not  make,  141,  529. 

may  make  to  correct  clerical  error,  529. 
court  cannot  make,  528. 
by  party,  may  destroy  award,  529. 
by  a  stranger,  effect  of,  529. 
on  reference  back  arbitrator  may  make,  489. 
of  verdict,  not  made  according  to  arbitrator's  notes,  635. 
of  report  of  official  referee,  368.     See  REFEREE. 

ALTERNATIVE  AWARD,  280.     See  AWARD,  868. 
A.  or  B.  to  do  an  act,  295. 
defendant  or  his  executors  to  release,  295. 
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AMENDMENT.     See  ALTERATION. 

AMENDMENT  OF  THE  LAW  (3  &  4  Will.  IV.  c.  42),  804.     See 
STATUTES. 

AMENITIES,  loss  of,  no  ground  of  compensation,  458.     See  LANDS 
CLAUSES  CONSOLIDATION  ACT. 

AMOUNT  awarded,  certainty  as  to,  288.     See  AWARD,  869. 
ANIMUS  ARBITEANDI  necessary  in  award,  255. 

ANNUITY, 

matters  relating  to,  reference  of,  133. 
release  of,  awarding,  433. 

ANSWEK, 

to  support  plea  of  award  to  bill  in  equity,  572.     See  EQUITY. 
of  arbitrator,  read  against  co-defendant  in  bill  to  set  aside  award, 
703. 

APPEAL, 

against  compulsory  order  of  reference,  91. 
from  judgment  on  special  case,  319,  320. 

under  Lands  Clauses  Act,  320. 
at  quarter  sessions  referable,  9,  97.     See  QUARTER  SESSIONS. 

attorney  may  refer,  27. 
against  award,  though  equivalent  to  verdict,  not  to   Court  of 

Appeal,  370. 

against  report  of  referee,  371. 

against  judgment  directed  by  referee,  in  Chancery  Division,  371. 
against  award  on  compulsory  reference,  to  Divisional  Court,  371. 

whose  decision  is  final,  664,  692. 
from  order  of  referee,  372. 

did  not  lie  to  House  of  Lords  on  award  in  Chancery,  704. 
from  refusal  of  judge  in  Chancery  Division  to  set  aside  award, 
704. 

APPOINTMENT, 

of  arbitrator,  41,  61. 

forma  of.     See  APPENDIX,  742. 

in  submission,  40,  60. 

what  necessary,  in  Scotch  law,  41. 

pursuant  to  arbitration  clause,  61. 

by  will  bad,  43. 

not  complete  till  notified  to  other  side,  43. 

accepted  by  arbitrator,  112. 
by  judge  under  Arbitration  Act,  66. 

not  when  reference  to  throe  arbitrators,  67. 
by  party,  cannot  bo  compelled,  67. 
under  Allotments,  &c.  Compensation  for  Crops  Act,  1887  . . 

114. 
by  Board  of  Trade  or  Local  Government  Board  irrevocable, 

115,  161. 

under  the  Lands  Clauses  Act,  99. 
should  bo  in  duplicate,  585. 
making  rule  of  court,  585. 
where  one  party  makes  default,  100. 
of  new  arbitrator  on  death,  &c.,  101. 
under  Railways  Clauses  Consolidation  Act,  102. 

Railway  Companies  Arbitration  Act,  1859  . .  102. 
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APPOINTMENT— continued. 
of  arbitrator — continued. 

under  Companies  Clauses  Consolidation  Act,  1845  .  .  103. 
Public  Health  Act,  1875  .  .  103. 
Local  Government  Act,  1888  .  .  104. 
Tramways  Act,  105. 

Housing  of  the  "Working  Classes  Act,  105. 
of  umpire,  231.     See  UMPIRE. 

of  third  arbitrator,  recital  in  award  no  evidence  of,  554. 
for  a  meeting  in  a  reference,  172. 
form  of.     See  APPEXDIX,  752. 

APPORTIONING 

tithe  rent-charge,  434. 

costs  of  the  cause  and  issues,  638. 

APPEAISEMENT  not  an  award,  254. 

APPEENTICESHIP  INDENTUEES,  awarding  cancellation  of,  411, 
414. 

AEBITEATION  ACT  (9  &  10  Will.  III.  c.  15).    See  STATUTES,  803. 

AEBITEATION  ACT,  1889  (52  &  53  Yict.  c.  49).    See  STATUTES. 
application  of,  to  arbitration, 

doubtful  if  to  awards  on  submissions  by  parol,  57. 
under  all  Acts  not  inconsistent,  227,  470,  583. 

what  inconsistent,  319. 
under  Building  Societies  Act,  1875  . .  319. 
to  Highway  Act,  Land  Drainage  Act,  98,  663. 
not  to  affect  previous  right  or  liability,  699. 

nor  pending  arbitration,.  699. 
not  to  Scotland  or  Ireland,  41. 
to  any  arbitration  commenced  after  Act  under  submission 

before,  378. 
to  old  submission,  378. 
arbitrator  or  referee  under, 

may  enlarge  term  for  award,  143. 

appointment  of,  by  court,  165. 

how  to  conduct  reference,  177. 

authority  of,  cannot  be  revoked  without  leave  of  court,  153. 

may  be  removed  for  misconduct,  116. 

when  officer  of  court,  203,  495. 

effect  of  being,  203,  496. 
may  state  special  case,  206. 
remuneration  of,  386,  495. 

by  the  Crown,  39. 
may  give  costs,  383. 
award  under,  to  be  made  in  three  months,  138. 

time  for  making,  may  be  enlarged  by  arbitrator,  138. 

by  court,  150. 

when  remitted,  to  be  made  in  three  months,  139. 
clerical  mistake  in,  may  be  corrected,  142,  267,  310,  529,  £68. 

not  if  reference  by  order  of  court,  310. 
to  be  in  writing,  248. 
may  be  enforced  as  judgment,  622. 
execution  on,  630. 
setting  aside,  653. 

whether  on  parol  submission,  653. 

for  what  causes,  664. 

"improperly  procured,"  676. 
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ARBITRATION  ACT,  1889  (52  &  53  Viet.  c.  49)— continued. 
award  on  reference  for  trial  equivalent  to  verdict,  370. 
for  purposes  of  enforcement,  370. 
not  for  appeals,  370. 
costs,  orders  as  to,  378. 

arbitrator  may  fix,  381,  384. 

may  give,  as  between  solicitor  and  client,  384,  641. 
but  not  in  arbitration  under  submission 

before  the  Act,  384. 

authority  making  order,  power  over,  691. 
court,  definition  of,  151,  223. 
powers  of,  under,  224. 
Court  of  Appeal,  224. 
power  to  refer  cause  or  question  thereon,  87. 

to  appoint  arbitrator  if  no  appointment  made,  66,  223. 
if  arbitrator  fails  to  act,  66,  223. 
not  to  compel  party  to  appoint,  67. 
not  to  appoint  when  reference  to  three  arbitrators,  67. 
powers  of  court  and  judge  under,  may  be  exercised  by  master, 

72. 

but  not  as  to  attachment,  606. 
to  enlarge  time  for  award,  150. 
to  determine  remuneration  of  referee,  386. 
to  remit  matters  to  arbitrator,  480,  485. 
on  motion,  487. 
from  time  to  time,  487. 
to  remove  arbitrator  for  misconduct,  497. 
to  enforce  award  as  a  judgment,  622. 
over  costs,  691. 

same,  over  references  by  order  of  court  as  over  refer- 
ences by  consent  out  of  court,  224,  622. 
Crown  may  refer  under,  39. 
not  compellable  to,  39. 
master,  powers  of  court  under,  72,  606. 

not  to  make  order  of  attachment,  606. 
reference  of  matters  under,  5. 
for  inquiry  and  report,  87. 

trial,  87,  370. 
by  consent,  87. 

of  parties  not  under  disability,  15,  19. 
when  prolonged  examination  necessary,  6,  88. 
matters  of  account,  88. 
not  criminal  matters,  59,  75. 

of  cause  or  question  in,  not  of  cause  and  all  matters,  88. 
question  arising  in  cause,  what  is,  89. 
time  for,  88. 
conduct  of,  177. 

witnesses'  attendance  at,  how  enforced,  179. 
swearing  of,  182. 

giving  false  evidence,  guilty  of  perjury,  183. 
remitting  award,  480. 

repeal  by,  of  Common  Law  Procedure  Act,  5. 
of  Judicature  Acts,  6. 
of  stat.  9  &  10  Will.  III.  c.  15 . .  477,  654. 
does  not  affect  right  acquired  before  commencement  of  Act, 

699. 

report  of  referee  may  be  adopted  wholly  or  partially,  367. 
if  adopted  may  be  enforced  as  a  judgment,  367. 
how  adopted  or  varied,  368. 
R.  3  I 
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AEBITEATION  ACT,  1889  (52  &  53  Viet.  c.  49)— continued. 
scheditle,  terms  of,  included  in  submission,  66. 

single  arbitrator  unless  otherwise  provided,  66. 
two  arbitrators  may  appoint  umpire,  66. 
written  award  in  three  months,  138. 
witnesses  to  be  examined  on  oath,  182. 
documents  to  be  produced,  190. 
two  arbitrators  may  appoint  umpire,  214,  223. 

in  default  court  may  appoint,  214,  223. 
umpire  so  appointed  has  full  powers,  235. 
umpire's  award  within  a  month,  238. 

costs  of  reference  and  award  to  be  in  discretion  of  arbitrator, 
378. 

as  between  solicitor  and  client  may  be  given,  378,  384. 
this  deemed  included  in  submissions  before  the  Act,  378, 

384. 
special  case  under,  318. 

court  may  order  arbitrator  to  state,  320. 

but  parties  cannot  compel,  320. 

in  arbitration  under  Building  Societies  Act,  1875. . 319. 
staying  proceedings  contrary  to  reference,  46. 
submission  under,  41,  53. 
not  parol,  53. 

any  agreement,  whether  arbitrator  named  or  not,  53,  60. 
includes  terms  in  schedule  to  Act,  53. 

unless  excluded,  56. 
same  effect  as  if  made  order  of  court,  53. 

for  enforcing,  86. 
as  to  taxing  costs,  292. 
as  to  attachment,  576. 
taxation  of  costs,  643. 
setting  aside  award  on,  686. 
not  revocable,  153,  156. 
umpire  appointed  by  arbitrators,  229. 
after  notice  to  do  so,  229. 
limit  of  time  for  appointing,  229. 
time  for  entering  on  reference,  234. 
powers  of,  when  appointed  by  court,  235. 
award  of,  time  for,  238. 

may  be  enlarged,  238. 

AEBITEATION  PENDING, 

no  plea  in  action  as  to  the  matters  referred,  45. 
agreement  for  action  on,  62. 

plea  of,  when  condition  precedent,  63. 

AEBITEATOE, 

how  appointed.     See  APPOINTMENT. 
appointing  pursuant  to  arbitration  clause,  61. 
acceptance  of  office,  112. 

appointment  by  judge,  when  parties  fail  to  agree,  66. 
ivho  may  be  arbitrator,  111. 
any  person,  111. 

not  interested,  or  partial,  112. 
person  interested,  112. 

architect,  who  has  guaranteed  price  of  building,  112. 
known  interest  not  disqualify,  112. 

architect  to  superintend  builder,  112. 

company' s  valuer,  113. 

surveyor  and  shareholder  of  railway,  113. 
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ARBITKATOR— continued. 

who  may  be  arbitrator — continued. 

known  interest  not  disqualify — continued. 

party  arbitrator  in  his  own  cause,  113. 

stewards  of  a  horse-race,  not  arbitrators,  114. 
fluctuating  body,  114. 

foreigner  not  good  arbitrator  by  French  law,  114. 
nominee  of  Board  of  Trade,  116. 
county  court  judge  may  not  be  for  reward,  115. 
special  arbitrators  by  statute,  114. 

mining  engineer,  114. 

manufacturers  and  workmen,  114. 

justice  of  the  peace,  114. 

barrister,  114. 

banister  to  certify  rules  of  savings  banks,  115. 
the  master  to  settle  costs  of  compensation- jury,  115. 

on  a  compulsory  reference,  115. 
official  and  special  referees,  115. 

under  Arbitration  Act,  officers  of  court,  115. 
made  trustee  to  convey  lands  pursuant  to  award,  43. 

moral  qualities  requisite  in  an  arbitrator,  116. 
incorruption  and  impartiality,  116. 
for  misconduct  court  may  remove  arbitrator,  116. 
taking  money  of  party  before  award  made,  116. 
purchasing  claim  in  dispute  before  him,  116. 

bona  fide  agreement  with  party,  117. 
imposing  terms  on  a  party,  117. 

principles  by  which  the  arbitrator  should  be  guided,  117. 
characters  filled  by  arbitrator,  117. 
judge  of  law  and  fact — jury — judge  at  Nisi  Prius — Court  in 

bane,  118. 
Master  in  Chancery — Lord  Chancellor — Attorney-General — 

dictator,  118. 

principles  of  decision  generally,  118. 
when  all  matters  referred,  119. 
power  according  to  law,  119. 
legal  and  equitable  authority,  119. 
reforming  a  deed,  119. 

arbitrator  not  bound  by  rule  of  practice,  120. 
moral  considerations,  120. 
power  beyond  law,  121. 
"aimiables  compositeurs,"  122. 

OVER  WHAT  MATTERS  THE  SUBMISSION  GIVES  THE  ARBITRATOR 

JURISDICTION,  123.     See  SUBMISSION. 

DURATION  OF  THE  ARBITRATOR'S  AUTHORITY,  136. 

duration  when  not  enlarged  or  revoked,  136. 

when  the  submission  provides  no  time  within  which  the 

award  is  to  be  made,  136. 
commencement,  136. 

not  till  execution  of  submission  by  all,  136. 
time  for  awarding  usually  limited,  137. 
entering  on  the  reference,  137. 
duration  for  life,  when  no  limit,  137. 
power  formerly  to  revoke  authority,  137. 
no  limit  by  jury  process,  on  reference  at  Nisi  Prius, 

138. 

or  when  arbitrator  to  certify,  138. 
limit  on  Scotch  reference,  one  year,  138. 
arbitrator  cannot  fix  n  limit,  138. 
3  i  2 


852  INDEX. 

AEBITEATOE— continued. 

DURATION  OF  THE  ARBITRATOR'S  AUTHORITY — continued. 

duration  when  not  enlarged  or  revoked — continued. 

when  the  submission  prescribes  a  limited  time  for  making 

the  award,  138. 

award  must  be  within  time  limited,  138. 
time  for  awarding  under  Arbitration  Act,  138. 
within  three  months,  unless  enlarged,  138. 
within  one  month  when  award  remitted,  139. 
"  within  "  includes  the  last  day,  139. 
limit  "  until"  a  certain  day,  139. 
months  formerly  lunar,  not  calendar,  139. 
valuation  to  be  made  on  a  day  fixed,  139. 
periodical  limits,  140. 
limit  under  the  Lands  Clauses  Act,  140. 
two  arbitrators  acting,  142. 
one  of  two  acting,  142. 
single  arbitrator,  142. 
limit  under  Railway  Companies  Arbitration  Act,  141. 

in  local  Act  held  directory,  141. 
authority  of  arbitrator  determined  by  making  the  aivard, 

141. 

arbitrator  cannot  alter  award,  when  made,  141. 
may  correct  clerical  error,  142. 
cannot  make  new,  when  award  set  aside,  142. 
power  to  make  several  awards,  142. 
making  new  award  under  a  statute,  when  first  void, 

142. 

enlarging  the  time  for  making  the  award,  143.    See  ENLARGE- 
MENT. 

revoking  the  arbitrator's  authority,  152.     See  REVOCATION. 
notice  to  arbitrator  of  revocation,  necessary,  154. 
mistake  of  arbitrator  in  law,  ground  for  application  for 

leave  to  revoke,  160. 
corrected  on  motion  to  re- 
voke, 206. 
when  award  made  after  revocation  effective,  under  3  &  4 

Will.  IV.  c.  42  . .  156. 
bankruptcy  no  revocation,  162. 
death,  or  refusal  to  act,  of  the  arbitrator,  a  revocation, 

164.     See  REVOCATION, 
supplying  vacancy,  66,  165. 

POWER    AND    DUTY    OF   THE    ARBITRATOR    BEFORE    MAKING    THE 
AWARD,  171. 

proceedings  in  the  reference,  171. 

serving  the  submission  on  the  arbitrator,  171. 

procuring  order  of  reference,  172. 

power  of  the  arbitrator  to  regulate  the  proceedings  in  the 
reference,  172. 

arbitrator  to  decide  how  reference  to  be  conducted, 
172. 

appointing  time  and  place  of  meetings,  172. 

serving  appointment  on  opponent,  173. 

rescinding  appointment,  173. 

when  court  will  review  exercise  of  arbitrator's  dis- 
cretion, 173. 

notice  of  attendance  by  counsel,  173. 

ordinary  course  of  a  reference,  173. 

refusing  to  hear  counsel,  174. 

refusing  to  allow  a  stranger  to  attend,  174. 
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AEBITEATOE— continued. 

POWER  AND  DUTY  OF  THE  ARBITRATOR,  &C. — continued. 

proceedings  in  the  reference — continued. 

excluding  son  of  party  and  shorthand  writer,  174. 

calling  in  solicitor  or  accountant,  174. 

examining  sick  witness  at  his  own  house,  175. 

accepting  hospitality  of  party,  176. 

arbitrator  must  perform  condition  precedent,  176. 

declaration  under  the  Lands  and  Eailways  Clauses 

Acts,  condition  precedent,  176. 
power  under  Eailway   Companies  Arbitration  Act, 

176. 

under  the  Common  Law  Procedure  Act,  177. 
arbitrator  under  Arbitration  Act,  177. 
power  of  referee  under  Judicature  Acts  and  Eules  of 

Court,  177.    See  EEFEREE. 
copies  of  bankers'  books  evidence,  180. 

examination  of  the  witnesses  on  oath,  182. 
when  requisite  to  swear  witnesses,  182. 
when  discretionary,  182. 
under  Arbitration  Act,  1889 . .  182. 
power  to  administer  oath,  182. 
old  practice,  swearing  witnesses,  183. 

before  the  court  or  a  judge,  183. 

not    before    commissioners  for    taking 

affidavits,  183. 

arbitrator  formerly  no    power  to   ad- 
minister oath,  183. 

new  practice,  arbitrator  may  administer  oath,  183. 
witnesses  sworn  at  the  meeting,  183. 

false  evidence,  perjury,  183. 

arbitrator  empowered  to  administer  oath  under 
Lands,  Bailways,  and  Companies  Clauses  Acts, 
183. 

no  power  formerly  on  county  court  reference,  184. 
evidence  by  affidavits,  when  admissible,  184. 
attempt  to  mislead  arbitrator  a  misdemeanor,  184. 

duty  of  the  arbitrator  to  hear  the  evidence,  185. 
arbitrator  should  hear  all  the  evidence,  185. 
evidence  must  be  tendered,  185. 
how  arbitrator  may  bo  set  right,  160,  185,  206. 
award  bad,  if  made  without  hearing  evidence,  185. 
hearing  one  side  only,  185. 

when  arbitrator  may  refuse  to  hear  evidence,  186. 
when  peculiarly  skilled,  186. 
where  usage  to  value  on  inspection,  187. 
if  deciding  on  inspection  of  samples,  187. 
government  board,  arbitrators,  187. 
view  discretionary,  187. 
rejecting  evidence  of  want  of  assets,  188. 
misleading  party,  awarding  before  case  closed,  188. 
closing  case  too  hastily,  188. 
party  asking  to  be  hoard,  188. 

for  time,  188. 
refusing  to  reopen  case,  189. 

to  wait  for  absent  witness,  189. 
arbitrator  should  take  notes  of  the  evidence,  189. 
examining  party  as  witness,  189. 

under  the  Lands,   Eailways,   and 
Companies  Clauses  Acts,  190. 
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ARBITRATOR— continued. 

POWER  AND  DUTY  OF  THE  ARBITRATOR,  &C. — continued. 

proceedings  in  the  reference — continued. 

power  of  the  arbitrator  to  call  for  documents,  190. 

provision  in  the  order  of  reference,  190. 

in  submission,  190. 

under  the  Lands,  Kail  ways,  and  Companies 
Clauses  Acts,  and  Railway  Companies 
Arbitration  Act,  1858  . .  190. 
duty  of  the  arbitrator  to  receive  no  evidence   unless  both 

parties  are  present,  191. 
arbitrator  should  not  receive  a  private  statement  from 

a  party,  191. 
should  examine  witness  in  presence  of  both  parties, 

191. 
irregular  examination  avoids  award,  191. 

held,  in  the  Common  Pleas, — only  when  party 

in  fault,  192. 
in  the  Queen's  Bench, — though  party  not 

in  fault,  192. 
examining  witness,  both  parties  absent,  bad,  193. 

party  in  private,  bad  on  public  grounds, 

193. 

no  exception  in  case  of  merchant  arbitrators,  194. 
inquiring  whether  party  admits  or  disputes  items, 

194. 
private  statements  to  accountant,  194. 

meeting,  nothing  done  in  the  reference,  195. 
waiving  objection  to  irregular  conduct  of  the  arbitrator,  195. 
parties  may  waive  irregularity,  195. 

improper  enlargement  of  time,  195. 
appointment  of  umpire, 

196. 

examination  in  private,  196. 
irregular  meeting,  196. 
rehearing  by  three  arbitrators,  196. 
attending  meetings  under  protest,  196. 
waiver,  by  lying  by  without  objecting,  197,  216. 
arbitrator's  course  to  cure  irregularity,  giving  full 

notice,  197. 

when  the  arbitrator  empowered  to  proceed  ex  parte,  197. 
power  to  proceed  ex  parte  implied,  197. 
arbitrator  may  not  proceed  ex  parte  without  good 

cause,  198. 
party  refusing  to  attend,  198. 

attempting  to  revoke,  198. 
notice  of  intention  to  proceed  ex  parte,  198. 
peremptory  notice  for  each  meeting,  198. 
whether  notice  requisite  when  authority  denied,  199. 
Railway  Companies  Arbitration  Act,  1859  . .  199. 
duty  of  the  arbitrator  in  deciding  points  of  evidence,  199. 
arbitrator  bound  by  the  rules  of  evidence,  199. 

his  decision  not  open  to  review,  200. 
refusing  to  hear  evidence  on  a  matter  is  not  a  mere 

mistake  of  evidence,  200. 

determining  claim  for  damages  to  be  a  debt,  200. 
if  doubtful,  arbitrator  should  receive  the  evidence, 

200. 

receiving  evidence  of  adultery  in  assumpsit,  when  not 
pleaded,  201. 
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ARBITRATOR— contin  ued. 

POWER  AND  DUTY  OF  THE  ARBITRATOR,  &C. — continued. 

proceedings  in  the  reference — continued. 

rejecting  evidence  after  accounts  closed,  201. 
knowingly  receiving  inadmissible  evidence,  201. 
evidence  of  collateral  matters,  201. 
arbitrator  to  take  notice  of  stamp  on  documents,  202. 
power  to  apply  to  the  court  for  directions,  202. 

of  arbitrator  between  counties  and  boroughs 

to  state  case,  202. 

party  retaining  power  of  objecting  to  evidence,  202. 
duty  of  the  arbitrator  when  empowered  to  amend,  202. 
may  correct  error  in  description,  203. 
may  not  strike  out  substantial  claim,  203. 
power  of  the  arbitrator  to  make  or  decline  to  make  an 

award,  203. 

court  no  power  to  compel  arbitrator  to  award,  203. 
unless  under  Arbitration  Act  he  is  "  officer  of  the 

court,"  203. 

compelled  to  award  by  the  civil  law,  203. 
injunction  to  restrain  arbitrator,  203. 
the  parties,  204. 
closing  the  case,  205. 

arbitrator  should  give  notice  that  case  is  closed,  205. 

reopening  case,  205. 

requiring  matters  in  difference  to  be  stated  in  writing, 

205. 

making  interlocutory  award,  205. 
when  arbitrator  about  to  award  wrongly,  206. 

setting  him  right  on  motion  to  revoke,  160 — 206. 
stating  case  or  trying  issue,  pending  the  reference,  206. 
case  stated  under  Arbitration  Act,  1889 . .  206. 

Eules  of  Court,  207. 
error  did  not  lie  on  case  stated,  206. 
delegating  authority  before  award,  207. 

power  of  the  arbitrator  to  adopt  the  opinion  of  another,  207. 
arbitrator  may  not  delegate  judicial  functions,  207. 
may  adopt  opinion  of  another,  208. 

but  not  when  he  believes  it  wrong,  209. 
may  take  assessors,  208. 
calling  in  a  valuer,  209. 
when  objectionable  to  call  in  solicitor,  209. 
duty  of  the  arbitrator  in  taking  an  opinion  on  matter  of 

fact,  210. 
whether  arbitrator    should    examine  adviser  as  a 

witness,  211. 
duty  of  the  arbitrator  in  taking  an  opinion  on  a  point  of 

law,  211. 

may  consult  counsel  as  to  framing  award,  211. 
should  bo  in  presence  of  parties,  213. 
taking  counsel's  opinion  on  a  case,  211. 

on  a  case  stated  incorrectly, 

212. 

poiver  of  the  arbitrator  to  delegate  a  ministerial  act,  213. 
whether  accountant  ministerial  officer,  213. 
taxing  costs  ministerial,  213. 
duty  of  joint  arbitrators,  214. 

appn!  nt  infill  of  joint  arbitrators,  214. 

court  cannot  compel  appointment,  214. 
appointing  includes  notifying  to  party,  214. 
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ARBITRATOR— continued. 

TOWER  AND  DUTY  OF  THE  ARBITRATOR,  &C. — continued. 

duty  of  joint  arbitrators — continued. 

power  of  two  arbitrators  to  appoint  umpire,    214.     See 

UMPIRE. 

powers  under  Arbitration  Act,  1889 . .  214. 
disadvantages  of  a  reference  to  several  arbitrators,  215. 

arbitrators    often    advocates    of    party    appointing, 

215. 

mistake  as  to  nature  of  duty,  215. 
two  arbitrators  appointing  a  third,  215. 
judge  appointing  a  third  arbitrator 

under  Common  Law  Procedure  Act,  226,  227. 
under  Arbitration  Act,  1889  . .  223. 
ambiguity  of  submission,  216. 
additional  liability  to  failure,  216. 
duty  of  all  the  arbitrators  to  act,  216. 

if  one  refuse  no  award  can  be  made,  216. 
waiver  of  objection  to  not  acting,  216. 
arbitrators  may  not  delegate  to  each  other,  217. 

nor  agree  beforehand  to  be  bound  by  a 

stranger's  opinion,  217. 
may  adopt  each  other's  opinion,  217. 
all  the  arbitrators  must  act  together,  217. 
one  cannot  proceed  if  other  merely  fail  to  attend,  218. 
separate  examination  of  witnesses,  irregular,  218. 
absence  of  one  arbitrator  procured  by  a  party,  218. 
all  should  execute  award  together,  218. 
appointment  of  umpire  sometimes  condition  precedent 

to  acting,  219. 

under  the  Lands,  Railways,  and  Compa- 
nies Clauses  Acts,  and  Railway  Com- 
panies Arbitration  Act,  219. 

disagreement  of  joint  arbitrators,  236.    See  UMPIRE. 
arbitrators'  charges  may  be  cost  of  umpirage,  245, 

375. 

duty  of  arbitrators  when  award  by  less  than  all  valid,  219. 
before  commencing,  two  must  choose  a  third,  219. 
third  arbitrator  not  an  umpire,  219. 
enlarging  time  before  appointing  third  arbitrator, 

219. 
recital  in  award  no  evidence  of  appointment  of  third 

arbitrator,  554. 

two  may  act  alone,  if  third  refuse,  219. 
where  no  refusal,  third  must  be  consulted,  220. 
death,  refusal,  or  incapacity  of  one  of  two  arbitrators 
under  the  Lands,  Railways,  and  Companies  Clauses 
Acts,  and  Railway  Companies  Arbitration  Act, 
221. 

what  a  refusal  to  act,  222. 

power  and  duty  of  an  umpire,  223.     See  UMPIRE. 
DUTY  OF  THE  ARBITRATOR  IN  MAKING  HIS  AWARD,  246.     See 

AWARD,  866. 

DUTY  OF  ARBITRATOR  STATING  A  CASE,  206.    See  CASE  J  AWARD. 
power  to  employ  solicitor  to  draw  award,  639. 

HOW  TO  AWARD  ON  THE  CAUSE  REFERRED,  336.      See  CAUSE. 

directing  judgment,  645. 
HOW  TO  AWARD  AS  TO  COSTS,  373.    See  COSTS. 
HOW  TO  AWARD  UNDER  THE  LANDS  CLAUSES  ACT,  452.    See  LANDS 
CLAUSES  CONSOLIDATION  ACT. 
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ARBITRATOR—  continued. 

WHAT  DIRECTIONS  MAY  BE  GIVEN  IN  THE  AWARD,  409. 

directions  under  the  general  powers  of  the  arbitrator,  410. 
what  kind  of  satisfaction  may  be  directed,  410. 

arbitrator  no  implied  power  over  person  or  land,  411. 
power  over  personal  estate  only,  411. 

over  apprenticeship,  but  not  apprentice,  411. 
none  to  award  lien  on  land,  411. 

or  to  direct  two  parties  to  many,  411. 
whether  arbitrator  may  award  other  satisfaction  than 

money,  411. 
awarding  chattel,  411. 

defendant  to  keep  plaintiff's  goods,  411. 
on  salvage  of  goods  burnt,  412. 
bond  to  be  delivered  up,  412. 
begging  pardon,  412. 
power  to  give  directions,  not  implied,  412. 

none  to  order  tenant  to  replace  fixtures,  412. 

or  party  to  take  disputed  title  with  all  faults,  412. 
awarding  power  of  distress  invalid,  unless  dispute  respect- 
ing right  to  power,  413. 
matter  in  difference  necessitating  special  directions,  413. 

awarding  agent  to  verify  vouchers,  413. 
regulating  future  payment  of  tithes,  414. 
ordering  indentures  of  apprenticeship  to  be  cancelled 

good,  414. 

assignment  of  apprentice  void,  414. 
directing  acceptance  of  goods  at  reduced  price,  414. 

securities  to  be  delivered  up,  414. 
no  power  to  direct  illegal  act,  415. 

or  to  order  party  to  commit  a  trespass,  415. 
directions  as  to  payment  of  money,  415.     See  PAYMENT. 
as  to  payment  of  interest,  420.     See  INTEREST. 
in  cases  of  partnership,  421.     See  PARTNERS. 
as  to  giving  an  indemnity,  424.     See  INDEMNITY. 
as  to  executing  releases,  427.     See  RELEASE. 
as  to  executing  conveyances,  428.     See  CONVEYANCE. 
as  to  allotting  lands,  440.     See  INCLOSURE  ACT. 
in  making  partition  of  lands,  442.     See  PARTITION, 
directions  affecting  strangers  to  the  submission,  443.      See 

STRANGER. 
directing  a  payment  to  be  made  to  a  stranger,  443. 

a  stranger  to  do  an  act,  446. 
directions  affecting  a  stranger's  property,  449. 
directions  under  a  power  to  award  what  shall  be  done,  432. 
whether  clause  to  say  what  shall  be  done  compulsory,  430. 
words  "  shall  or  may"  construed  imperative,  430. 
"what,  if  anything,  shall  be  done,"  permissive,  430. 
award  to  enjoy  property  as  before,  bad,  431. 

that  nothing  be  done,  good,  431. 
whether  award  bad  when  faulty  direction,  what  to 

be  done,  432. 
injunction  where  no  directions  in  award  and  nuisance 

recurring,  432. 
directions  as  to  what  shall  be  done  held  valid,  432. 

no  objections  to  directions  allowed  as  to  the  merits,  433. 
directions  when  presumed  certain,  433. 
awarding  release  of  annuity,  433. 

undivided  shares  of  tithes,  434. 
easement,  434. 

imposing  duty  of  repairing,  435. 
regulating  a  stream  of  water,  435. 
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AEBITEATOE— contin  ued. 

WHAT  DIRECTIONS  MAY  BE  GIVEN  IN  THE  AWARD — continued, 
directions  as  to  what  shall  be  done  held  valid — continued, 
provision  for  possible  change  of  course  of  stream,  435. 
directing  change  from  wooden  to  iron  machinery,  436. 
giving  liberty  to  sue  in  other  party's  name,  436. 
directing  specific  performance  of  agreement,  436. 
to  pull  down  wall,  436. 

directing  running  of  trains  on  railway,  436. 
directions  as  to  what  shall  be  done  held  void,  437. 
directing  entry  of  verdict,  437. 
awarding  too  large  a  right  of  way,  437. 
directing  surveyor  to  fix  water-marks,  438. 
uncertain  directions  invalid,  438. 
not  specifying  fixtures,  438. 

what  precautions  to  be  taken,  438. 
'what  process  of  filtering  to  be  used, 

439. 
arbitrator  should  award  specifically  on  scientific  matters, 

439. 

award  not  specifying  capacity  of  drain  awarded,  439. 
advisable  to  annex  a  plan  to  the  award,  440. 
directions  under  Coal  Mines  Begulation  Act,  440. 
the  award,  how  far  affected  by  a  mistake  of  the  arbitrator,  303. 

See  MISTAKE. 
effect  of  extrinsic  statements  by  the  arbitrator  showing  a  mistake 

on  his  part,  310. 
statement  by  arbitrator  of  wrong  reasons  for  decision, 

310. 

hearsay  evidence  of  admissions,  310. 
whether  admissible  to  impeach  award,  310. 
old  practice  to  act  on  such  statements,  311. 

statement  of  reasons  delivered  with  award,  311. 
case  stated  with  award,  311. 
letter  admitting  excess  of  jurisdiction,  311. 
affidavit  of  mistake,  311. 

statement  with  a  view  to  the  court's  opinion,  312. 
modern  rule,  statements  of  arbitrator  not  receivable,  312. 
letter  of  arbitrator  rejected,  313. 
of  barrister  arbitrator,  313. 
affidavit  to  explain  award,  313. 
letter  of  arbitrator  to  show  his  intention,  313. 
paper  delivered  with  award  to  limit  verdict,  314. 
inquiry  by  the  court  of  the  arbitrator's  grounds  of  award,  314. 
on  what  matters  arbitrator  has  awarded,  315. 

damages,  up  to  what  date,  315. 
inquiry  in  open  court,  315. 
in  equity,  315. 

STATING  CASE  UNDER  ARBITRATION  ACT,  1889  .  .  318. 

arbitrator  may  state  special  case,  318. 

court  may  compel  it,  318. 

was  not  compulsory  to  do  so  under  Common  Law  Procedure 

Act,  318. 

referee  under  Judicature  Acts  may  state  case,  318. 
appeal  from  judgment  on  case,  319. 
costs  of  hearing  special  case,  319. 

arbitrator  under  Lands  Clauses  Act  may  state  a  case,  319. 
not  so  Local  Government  Board  when  statutory  arbitrators, 

319. 
arbitrators  under  Building  Societies  Act  compellable  to,  319. 
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ARBITRATOR— continued. 

STATING  CASE  UNDER  ARBITRATION  ACT,  1889 — continued. 

duty  of  the  arbitrator  when  empowered  to  raise  a  point  of  law, 

320. 

clause  in  submission,  when  compulsory,  320. 
when  enabling,  320. 
under  Arbitration  Act,  1889 ..  320. 
power  as  to  evidence  and  points  reserved  as  a  judge  at 

Nisi  Prius,  320. 
how  to  state  a  case  in  an  award,  321.     See  AWARD. 

PERSONAL  INTERESTS  OF  THE  ARBITRATOR,  492. 

arbitrator's  right  to  remuneration,  492. 

whether  arbitrator  can  sue  for  fees,  493. 
when  implied  promise  to  pay,  493. 
when  express  promise  to  pay  his  charges,  493. 
whether  remedy  for  fees  by  attachment,  493,  589. 
practice  not  to  deliver  award  until  fees  paid,  494. 
lien  of  arbitrator  on  award  for  his  fees,  494. 
no  lien  on  documents  put  in  evidence  before  him,  494. 
costs  of  solicitor  drawing  award,  494. 
under  Arbitration  Act,  1889  .  .  495. 
fees  on  award  under  Lands  Clauses  Act,  495. 
liability  of  the  arbitrator  at  law,  495. 
liability  in  respect  of  fees,  495. 

arbitrator  attempting  to  extort  excessive  fee,  495. 
whether  liable  to  action  for  withholding  award,  496. 
not  liable  to  attachment,  496. 
court  no  jurisdiction  over  arbitrator,  496. 
excess  extorted  recoverable  by  action,  497. 
liability  for  misconduct  or  in  respect  of  the  award,  497. 
removal  for  misconduct  under  Arbitration  Act,  1889 

..497. 
whether  arbitrator  liable  to  action  for  corrupt  award, 

497. 

not  liable  for  want  of  skill  or  care,  497. 
mandamus  to  arbitrators  to  appoint  umpire  and  assess 

costs,  498. 
misconduct  of  arbitrator  a  misdemeanor  under  the 

Lands  and  Eailways  Clauses  Acts,  498. 
arbitrator  directing  trespass  liable  to  action,  498. 
liability  for  appointing  a  receiver,  498. 
liability  of  the  arbitrator  when  a  stakeholder,  498. 
arbitrator  holding  chattel  to  abide  award,  499. 
bankruptcy  of  party  depositing  it,  499. 
interpleader  on  adverse  claims,  499. 
liability  of  arbitrator  for  money  had  and  received, 

499. 

to  whom  arbitrator  should  deliver  chattel,  499. 
liability  of  arbitrator  to  an  action  for  the  chattel, 

500. 
liability  of  the  arbitrator  in  equity,  501. 

arbitrator  made  defendant  to  a  bill  to  impeach  award,  501. 

might  generally  demur,  501. 
action  to  impeach  award  for  mistake,  arbitrator  should 

not  bo  made  party,  501. 

striking  out  arbitrator's  name  as  defendant,  502. 
arbitrator  cannot  demur  when  gross  misconduct  charged, 

502. 

costs  may  be  prayed  against  corrupt  arbitrator,  502. 
no  decree  against  arbitrator  except  for  costs,  502. 
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AEBITBATOE— contin  ued. 

PERSONAL  INTERESTS  OF  THE  ARBITRATOR — continued. 
liability  of  the  arbitrator  in  equity — continued. 

arbitrator  need  not  answer  as  to  grounds  of  award,  503. 

but  must  as  to  charge  of  conniption,  503. 
arbitrator  may  be  entitled  to  costs,  503. 
condemned  to  pay  costs  when  corruption  proved,  504, 

703. 
testimony  by  the  arbitrator,  504. 

arbitrator  called  as  a  witness,  504. 

not  privileged  to  refuse  testimony,  505. 
whether  he  need  state  grounds  of  award,  505. 
inquiring  whether  he  had  considered  a  matter,  505. 

not  as  to  grounds  of  compensation,  505. 
arbitrator  may  prove  proceedings  in  the  reference, 

506. 

proving  admission  made  by  parties  before  him,  507. 
what  admissions  receivable,  507. 
not  admissions  with  a  view  to  a  compromise,  507. 
referee  to  report  may  be  examined,  508. 
voluntary  statements  by  the  arbitrator,  509. 

whether  arbitrator  should  state  grounds  of  award  to 

a  party,  509. 

affidavit  by  arbitrator  of  mistake  in  award,  311,  509. 
to  explain  award  not  receivable,  510. 
as  to  proceedings  in  the  reference,  510. 
when  the  arbitrator  is  a  barrister,  510. 

barrister  arbitrator  not  usually  make  affidavit,  510. 
using  arbitrator's  notes  on  motion  to  set  aside  award, 

511. 

barrister  arbitrator  declining  to  explain  to  the  par- 
ties, 511. 

whether  court  can  notice  explanatory  letter  of  arbi- 
trator, 512. 
court  inquiring  of  the  arbitrator  the  grounds  of  his  award, 

512. 

court  not  amend  verdict  by  notes  of,  635. 
error  in  judgment  or  as  to  evidence  no  ground  for  setting 
aside  award,  667. 

DUTY  OF  ARBITRATOR  WHEN  AWARD  REFERRED  BACK, 

arbitrator's  powers  revived  by  reference  back,  488. 

same  power  over  costs  of  second  reference  as  of  first,  488. 
limit  of  time  on  reference  back,  139,  489. 

three  months  under  Arbitration  Act,  139. 
arbitrator,  when  bound  to  hear  evidence,  489. 
award  sent  back  for  specific  purpose,  489. 

to  be  amended,  490. 
mode  of  framing  second  award,  491. 

ARCHITECT,  when  arbitrator,  42,  112. 

AEEEST, 

reference  of  cause  no  discharge  of  defendant  from,  86. 
award  no  discharge  of  defendant  from,  525. 
privilege  from,  attending  reference,  181. 
arbitrator  no  power  to  discharge  from,  182. 
of  party  on  attachment,  614. 
payment  to  sheriff,  no  discharge,  615. 

AEEEST  OF  JUDGMENT,  prohibited  by  agreement  not  to  sue,  69. 
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ARTIZANS'  DWELLINGS  ACT, 

repealed  by  Housing  of  Working  Classes,  1890 . .  7,  452. 

requisition  under,  equivalent  to  notice  to  treat,  452. 

awarding  under,  470. 

effect  of  award  on  house  taken,  523. 

to  pass  property,  523. 

interest  allowed  where  jury  increase  sum,  523. 

ASSAULT,  indictment  for,  referable,  13. 
ASSENT  to  reference,  binds  stranger,  22. 
ASSESSMENT  committee  no  power  to  refer,  not  liable  for  costs,  9. 

ASSESSOES, 

under  Bules  of  the  Supreme  Court,  88. 
legal,  cost  of,  allowed  to  lay  arbitrator,  640. 

ASSETS, 

reference  when  admission  of,  by  executor,  30.     See  EXECUTOR. 

by  trustee  of  bankrupt,  33. 
award  as  to.     See  EXECUTORS. 

ASSIGNEE, 

of  bankrupt,  reference  by,  33.     See  BANKRUPT. 

of  contract  or  debt,  reference  by,  23. 

of  insolvent,  reference  by.     See  INSOLVENT. 

of  insolvent  petitioner,  reference  by,  33. 

of  right  in  difference  could  not  sue  on  award  in  his  own  name,  541. 

may  sue  the  assignor,  if  he  receive  the  sum  awarded,  525. 

ATTACHMENT, 

lies  to  enforce  submission,  86. 

for  breach  of  agreement  not  to  sue,  68. 

for  preventing  award  being  made,  106. 

for  revoking  submission  made  rule  of  court,  154. 

to  compel  production  of  documents  by  the  parties,  190. 

not  against  arbitrator,  496. 
award  in  equity  enforced  by,  578,  587. 
costs  should  be  applied  for,  614. 

ENFORCING  THE  AWARD  BY  ATTACHMENT,  586. 

in  what  cases  an  attachment  will  be  granted,  586. 

only  when  submission  is  or  has  effect  of  a  rule  of  court,  586. 
when  submission  a  rule,  not  performing  award  con- 
tempt of  court,  586. 
when  attachment  first  granted  at  common  law  to 

enforce  award,  587. 
attachment  in  equity,  587. 
under  9  &  10  Will.  III.  c.  15  . .  587. 
Arbitration  Act,  1889 . .  587. 
lies  when  submission  can  be  made  a  rule,  587. 

and  not  otherwise,  588. 
not  when  cause  has  abated  by  death,  588. 
lies  to  enforce  award  on  indictment,  588. 
for  whom  and  for  what  an  attachment  will  be  granted,  589. 
for  party  or  representative,  589. 
not  for  a  stranger,  589. 
whether  for  arbitrator  to  enforce  payment  of  his  costs, 

493,  589. 
attachment  lies  if  award  not  performed,  589. 
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ATTACHMENT— continued. 

ENFORCING  THE  AWARD  BY  ATTACHMENT — continued. 

in  what  cases  an  attachment  will  be  granted — continued. 

to  compel  plaintiff  to  dismiss  bill  in  equity,  pursuant 

to  award,  580. 

for  costs  as  well  as  damages  awarded,  589. 
for  money  overpaid  on  taking  up  award,  589. 
not  for  interest  on  sum  awarded,  589. 
second  motion  for,  on  new  facts,  590. 
who  not  liable  to  be  attached,  590. 

not  peers  or  members  of  parliament,  590. 

or  executor  of  party,  590. 

liability  of  executors,  trustees,  and  assignees,  when 

parties,  590. 

whether  husband  of  woman  in  default,  591. 
not  public  officer  defendant  by  statute,  591. 
not  a  corporation  as  such,  591. 
party  beyond  jurisdiction,  591. 
when  bankrupt,  163. 
on  what  awards  attachment  refused,  591. 

on  compulsory  reference  of  cause,  under  Common 

Law  Procedure  Act,  591. 
when  award  fails  to  ascertain  amount,  591. 
does  not  order  payment,  592. 
directs  A.  or  B.  to  do  act.  592. 
unreasonable  award,  592. 
whether  on  parol  award,  592. 
when  mistake  in  award,  592. 
not  when  validity  of  award  doubtful,  593. 

delay  in  applying  for  unexplained,  593. 
no  proceeding  by  attachment  and  action  at  the  same  time, 

594. 
old  rule,  attachment  granted,  though  action  brought, 

594. 

party  sometimes  put  to  his  election,  594. 
attachment  granted  on  discontinuing  action,  595. 
filing  affidavit  of  debt  not  bar  attachment,  595. 
if  action  brought,  attachment  discharged,  595. 
imprisonment  for  contempt  not  bar  action,  595. 
steps  necessary  to  bring  the  party  into  contempt,  595. 
demanding  performance  of  the  award,  595. 

submission  must  be  equivalent  to  or  made  rule  of 

court,  596. 

rule  no  relation  back,  596. 
costs  must  be  taxed  before  demand,  596. 
demand  of  performance  must  be  made,  596. 

though  party  not  paid  at  time  and  place  pre- 
scribed, 596. 

not  good  pending  motion  to  set  aside  award,  596. 
demand  by  all  parties  entitled,  597. 

of  money  by  one  plaintiff,  597. 
or  under  power  of  attorney  from  all,  597. 
agent  to  demand  money  must  act  under  power  of 

attorney,  597. 

not,  when  demand  to  execute  a  deed,  597. 
demand  by  solicitor,  whether  good,  597. 

when  award  orders  payment  to  plaintiff  or 

his  attorney,  598. 

when  party  has  not  attended  to  receive  sum 
awarded,  598. 
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ATTACHMENT— contin  ued. 

ENFORCING  THE  AWARD  BY  ATTACHMENT — continued. 

stops  necessary  to  bring  the  party  into  contempt — continued. 
condition  precedent  must  be  performed,  598. 
demand  to  execute  deed  after  appointed  day  is  past, 

598. 
must  be  of  only  what  is  well  awarded,  598. 

of  precise  thing  awarded,  599. 
service  of  the  rule,  award,  and  other  documents,  599. 
service  must  be  personal,  599. 
copy  of  award  and  rule  to  be  left,  599. 
so  of  allocatur  and  agent's  power  of  attorney  (if  any), 

600. 

originals  must  be  shown,  600. 
originals  shown  two  days  after  service  of  copies,  bad, 

600. 

notice  of  enlargement  of  time  must  be  given,  600. 
verbal  notice  sufficient,  600. 
serving  submission  not  requisite,  600. 
tendering  copies  and  leaving  them,  good  service,  601. 
no  attachment  if  party  cannot  be  served,  601. 
unless  award,  &c.,  already  in  his  possession,  601. 
what  errors  in  copy  served  fatal,  601. 
the  course  of  the  motion  for  an  attachment,  602. 
affidavits  on  the  motion  for  an  attachment,  602. 

when  cause  referred,  affidavits  must  be  entitled  in  it, 

602. 
when  reference  out  of  court,  entitled  in  the  matter, 

602. 

affidavits  on  showing  cause,  602. 
rule  to  show  cause,  603. 
affidavit  of  service  of  rule  nisi,  603. 
after  attachment  granted,  title  should  be,  "  Queen 

against  party,"  603. 

objection,  want  of  title,  could  not  be  waived,  603. 
award  must  be  verified  by  affidavit,  603. 

should  be  shown  made  in  time,  603. 
enlargements  of  time  should  have  been  made  part  of 

rule  with  submission,  603. 
affidavit  must  show  demand  and  service,  604. 
execution  of  power  of  attorney,  605. 
non-performance  of  award,  605. 
performance  'of  condition  precedent,  605. 
presumption  as  to  payment  of  costs  of  award,  605. 
misnomer  in  affidavit,  605. 
attachment  granted  on  copy  of  award,  original  lost, 

605. 
on  affirmation  of  a  Quaker,  &c., 

606. 

the  motion  for  an  attachment,  606. 
in  open  court  formerly,  606. 
can  now  bo  made  in  chambers,  616. 
not  to  bo  heard  by  registrar  or  master  in  Queen's 

Bench  Division,  606. 
should  generally  be  in  court  in  Chancery  Division, 

606. 
chief  clerk  power  to  refuse,  but  not  to  grant  it, 

(506. 

could  not  be  moved  for  on  last  day  of  term,  606. 
nor  cause  shown  on  that  day,  607. 
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ATTACHMENT— continued. 

ENFORCING  THE  AWARD  BY  ATTACHMENT — continued. 

the  course  of  the  motion  for  an  attachment — continued. 

moved  for  against  one  of  several  defendants,  607. 
separate  attachments  for  separate  sums,  607. 
rule  drawn  up  on  reading  what,  607. 
on  reading  rule  embodying  submission,  award,  and 

affidavits,  607. 
master  may  refuse  to  draw  up  rule  on  unstamped 

award,  255,  607. 

rule,  rule  nisi  only  formerly,  607. 
service  of  rule  nisi  must  generally  have  been  per- 
sonal, 607. 
since  Judicature  Acts,  service  of  notice  of  motion, 

608. 

no  rule  nisi  for  attachment,  608. 
leave  of  court  for  attachment,  608. 
notice  of  motion  to  state  grounds,  608. 

affidavits  intended  to  be  used  to  be  served  with, 

608. 

if  not,  court  may  condone  the  irregularity,  608. 
need  not  be  served  personally,  608. 
waiving  want  of  personal  service,  608. 

by  appearing,  by  consenting  to  enlarging 

rule,  608. 
what  may  be  shown  for  cause  against  the  rule,  609. 

irregularity  in  demand  or  service  of  documents,  609. 

defect  in  affidavits,  609. 

defects  on  face  of  award,  609. 

not  misconduct  of  arbitrator  nor  matter  omitted,  609. 

award  made  after  time  elapsed,  610. 

after  revocation,  610. 
appointment  of  umpire  by   arbitrators    separately, 

610. 

validity  of  award  but  doubtful,  610. 
party  not  liable  to  attachment,  610. 
award  performed  as  far  as  possible,  611. 
when  bankruptcy  an  answer,  611. 
when  claim  barred  by  certificate,  611. 
inability  to  pay  from  want  of  means  no  answer,  612. 
cross-demand  not  brought  forward  no  answer,  612. 
set-off  an  answer,  612. 
foreign  attachment  no  answer,  612. 
governed  by  same  principle  as  rule  to  pay,  613. 
granting  or  refusing  the  rule,  613. 

cross-motion  to  set  aside  award  heard  with  motion 

for  attachment,  613. 
moulding  the  rule,  613. 
rule,  when  discharged  with  costs,  613. 
making  rule  absolute,  no  cause  shown,  613. 

title  of  affidavits,  613. 
making  rule  absolute  on  terms,  613. 
producing  award  on  drawing  up  rule,  614. 
proceedings  on  the  attachment,  614. 
drawing  up  rule,  614. 
procuring  attachment,  614. 
arresting  party  in  contempt,  614. 
attachment  on  award,  civil  process,  614. 
setting  aside  attachment,  on  what  affidavit,  614. 
effect  of,  since  Judicature  Acts,  615. 
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ATTACHMENT— continued. 

ENFORCING  THE  AWARD  BY  ATTACHMENT — continued. 

the  course  of  the  motion  for  an  attachment — continued. 

officer  making  arrest  not  entitled  to  receive  amount 

awarded,  615. 
party  in  contempt  imprisoned,  615. 

sometimes  examined  on  interrogatories,  615. 
party  fined  and  imprisoned,  if  reported  in  contempt, 

615. 

discharged,  if  master  report  him  not  in  con- 
tempt, 615. 
discharging  on  bail  to  appear  and  be  examined, 

616. 
old  practice  in  the  Common  Pleas,  616. 

brought  up  for  judgment  and  sentenced,  616. 
.     discharging  bankrupt  as  to  debt  covered  by  his  cer- 
tificate, 616. 

discharging  insolvent,  617. 
costs  of  attachment,  617. 

ATTACHMENT,  FOEEIGN.    See  FOREIGN  ATTACHMENT. 
ATTAINTED  PERSON  could  not  refer,  15. 
ATTESTING  WITNESS  verifying  award,  603. 

ATTORNEY, 

power  of,  to  bind  client  by  reference,  25. 
of  cause,  25. 

of  all  matters  in  difference,  25. 
town  agent  of,  26. 
power  of  solicitor,  26. 
consent  of,  good  for  enlargement  of  time,  149. 

to  make  submission  rule  of  court,  26. 
court  not  make  rule  to  pay  absolute  on,  626. 
clerk  of,  no  power  to  consent  to  appointment  of  umpire  by  lot,  26, 

233. 

demand  sum  awarded,  630. 

of  corporation,  authority  to  refer  need  not  bo  under  seal,  26,  629. 
when  personally  bound  by  referring,  27. 
may  refer  appeal  at  quarter  sessions,  27. 
not  suit  in  equity  as  to  infant  plaintiffs,  27. 
attending  reference  privileged  from  arrest,  181. 
called  in  by  arbitrator  after  protest,  174. 
demand  by,  of  sum  awarded,  f>!)S. 
has  a  lien  on  sum  awarded,  527,  598. 
enforcing  lien  by  rule  of  court,  in  case  of  fraud,  <V27. 

not  unless  claim  free  from.  douM,  ,~>i'7,  021. 
no  rule  to  enforce  lien  in  his  own  name,  527,  622. 
when  lion  paramount  to  claim  of  assignees,  .YJs. 
bill  of  costs  of  award  to  pay  amount  of,  'J!i;>. 
to  draw  award,  costs  of,  639. 
rule  to  strike  off  the  rolls  not  referable,  11. 

ATTORNEY  AND  CLIENT, 

awarding  costs  as  between,  332. 
under  Arbitration  Act,  1889.. 383,  642. 
taxing  costs  as  between,  641. 
R.  3  K 
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ATTORNEY-GENERAL, 
arbitrator  as,  118. 

consent  of,  to  reference  of  charity  suit,  necessary,  22. 
to  enforce  award  in  charity  suit,  580. 

ATTORNEY,  POWER  OF, 

agent  making  demand  of  money  awarded  must  have,  600. 
affidavit  of  execution  of,  604. 

ATTORNEY,  WARRANT  OF, 
taking,  to  enforce  award,  44. 

as  to  possession  of  lands,  44. 

ATJTER  DROIT,  demand  in,  a  matter  in  difference,  124. 

AUTHORITY, 

of  agent  to  refer,  what  sufficient,  23. 
of  arbitrator.     See  ARBITRATOR. 
of  umpire.     See  UMPIRE. 
of  court.     See  COURT. 
of  equity.     See  EQUITY. 

AVERMENTS, 

in  pleading  an  award  at  law,  543.     See  PLEADING. 
in  equity,  570.     See  EQUITY. 
in  bill  to  set  aside  award,  701.     See  EQUITY. 

AWARD, 

forms  of.     See  Appendix,  760. 

preventing,  breach  of  submission,  106.     See  SUBMISSION. 

on  what  to  award,  123.     See  SUBMISSION,  949. 

•when  to  be  made,  138.     See  ARBITRATOR,  851. 

interlocutory,  making,  205. 

on  part  by  arbitrators  precludes  umpire  acting,  238. 

HOW  THE  AWARD  IS  TO  BE  MADE, 

formal  requisites  of  the  award,  247. 
making  the  award,  247. 

award  must  follow  submission,  247. 

under    Arbitration    Act,    1889,    be    in 

writing  generally,  248. 

must  generally  be  signed  by  arbitrator,  248. 
parol  award,  when  valid,  248. 
joint  execution  by  all  arbitrators,  248. 
practice — two  copies  made,  249. 

under  the  Lands  and  Railways  Clauses  Acts,  249. 
declaration  of  arbitrator  to  be  annexed,  249. 
publishing  the  aivard,  249. 

award  published  when  executed,  250. 

by  all  arbitrators,  250. 
publishing  to  the  parties,  250,  655. 
delivering  the  aivard,  250. 

award  when  made,  ready  to  be  delivered,  250. 
not  ready  till  stamped,  251. 
when  delivery  necessary,  251. 
delivery  on  payment  of  fees,  251. 
award  under  the  Lands  Clauses  Act  to  be  delivered 
to  the  promoters,  252.    See  LANDS  CLAUSES  CON- 
SOLIDATION ACT. 
stamping  the  aivard,  252.     See  STAMP. 
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AWARD — continued. 

HOW  THE  AWARD  IS  TO  BE  MADE — continued. 
form  of  the  award,  256. 

any  words  expressing  a  decision  an  award,  256. 

what  words  sufficient,  256. 

no  recitals  necessary  in  award,  257. 

award  need  not  show  jurisdiction,  257. 

what  recitals  advisable,  257. 

specifying  matters  in  difference,  257. 

false  recitals  not  give  authority,  258. 

not  vitiate  award,  258. 

certificate  addressed  to  the  officer  of  the  court,  259. 
the  award  must  be  entire,  260. 

award  cannot  be  made  in  parts,  260. 
consulting  as  to  parts,  260. 
made  up  of  two  certificates,  good,  260. 
arbitrator  empowered  to  make  several  awards,  260. 
first  award  not  final  when  dependent  on  second,  261. 
the  award  must  be  final,  261. 

effect  of  clause  "  ita  quod  fiat  deprcemissis,"  in  submission , 

261. 
old  rule  when  no  "  ita  quod  "  award  on  part  good, 

261. 
modern  rule — whether  parties  intend  award  to  be  on 

all  matters,  26^. 

arbitrator  empowered  to  make  several  awards,  262. 
omitting  to  decide  matter  not  brought  forward,  262. 
collateral  dispute  to  main  ques- 
tion, 263. 
award  void  if  matter  left  undecided,  263. 

excepting  one  matter  on  face  of  award,  263. 
not  deciding  between  co-defendants,  264. 
not  deciding  on  matter  subject  of  suit,  264. 

whether  there  was  a  partnership,  264. 
right  to  indemnity,  264. 
awarding  nothing  due  at  present,  265. 

nothing  duo  at  date  of  reference,  265. 
matters  not  to  be  matters  in  difference, 

266. 

award  showing  matter  left  undecided,  266. 
no  direction  as  to  rent,  266. 
awarding  in  one  sum  on  all  matters,  266. 
not  deciding  cause  separately,  266. 
clerical  error  in  description  of  subject-matter,  267. 
power  to  correct  under  Arbitration  Act, 

1889 . .  267. 

omitting  to  award  balance  of  set-off,  267. 
partition    of    land    must  direct  conveyances,   267, 

443. 

omission  not  appearing  on  face  of  award,  268. 
award  bad,  omission  being  proved,  268. 
failing  to  decide  ejectment,  268. 
admitted  demand  is  a  matter  in  difference,  268. 
not  so,  a  claim  abandoned,  268. 
omitting  to  award  on  claim  to  indemnity,  268. 
proof  that  matter  i8  omitted  must  bo  clear,  269. 
arbitrator  must  decide  tho  question,  not  settle  the 

case,  269. 

omitting  to  decide  as  to  all  parties,  269. 
awarding  on  tho  cause  and  costs.  See  CAUSE;  COSTS. 

3x2 
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AWARD — continued. 

HOW  THE  AWARD  IS  TO  BE  MADE — continued. 

the  award  must  be  final — continued. 

award  of  mutual  releases  a  decision  of  all  matters,  269.    See 

EELEASE. 
rule  awarding  de  prcemissis,  270. 

award  de  praemissis  presumed  final,  270. 
purporting  to  be  on  all  matters,  an  award  de  prse- 

missis,  271. 

award  de  prcemissis,  general  finding  presumed  final,  271. 
awarding  a  gross  sum  on  all  matters,  272. 
instances,  272. 

award  de  prcemissis,  particular  finding  presumed  final,  273. 
respecting  banking  account  on  general  reference,  273. 
ordering  release  to  day  before  submission,  273. 
on  cause  only,  presumed  no  other  matters  in  differ- 
ence, 274. 

whether  matter  presumed  decided  ivhen  award  silent,  274. 
award  silent,  decision  sometimes  presumed,  274. 
deciding  action,  silent  as  to  equitable  claim,  held 

good,  275. 

silent  as  to  defendant's  claim,  held  good,  275. 
claim  beyond,  held  bad,  276. 
claim  for  indemnity,  bad,  276. 
claim  for  severance,  277. 

guiding  rule  as  to  when  silence  sufficient,  277. 
conditional  award,  277. 

event  conditional  on  voluntary  act  of  opponent,  278. 

what  condition  may  be  good,  279. 

conditional  direction  valid,  279. 

to  do  act  on  stranger's  lands,  on  condition  stranger 

consents,  279. 
award  conditioned  to  be  void  on  a  certain  event,  bad, 

279. 
alternative  award  good,  280. 

to  pay  by  instalments,  or  on  failure  of  one,  to  pay 

whole  sum  at  once,  280. 
one  alternative  uncertain  or  impossible,  280. 
award  reserving  or  delegating  judicial  authority,  281. 

arbitrator  may  not  reserve  or  delegate  authority,  281. 
reservation  of  future  power  to  himself,  bad,  281. 
when  reservation  mere  excess,  may  be  good  for  the 

rest,  282. 

award  to  abide  by  the  decision  of  another,  bad,  282. 
partial  delegation,  bad,  282. 
or  to  repair  to  satisfaction  of  another,  282. 
or  delegating  to  party  to  decide  in  his  own  cause,  282. 
exception  delegating  to  the  master  the  taxing  of 

costs,  283. 

master  ministerial  officer,  283. 
aivard  reserving  or  dflegating  ministerial  duty,  283. 
arbitrator  may  delegate  ministerial  duty,  283. 
measurement  of  land,  284. 
whether  valuer  ministerial  officer,  284. 
reserving  power  to  settle  deeds,  285. 
reservation  to  arbitrator  void,  285. 
to  stranger  void,  285. 
to  counsel  valid,  285. 
counsel  act  ministerially,  285. 
to  court  if  they  think  fit,  286. 
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AWARD — continued. 

HOW  THE  AWARD  IS  TO  BE  MADE — continued. 

the  award  must  be  certain,  286. 
what  certainty  requisite,  286. 

certainty  to  a  common  intent,  286. 

award  need  not  specify  time,  or  place,  286. 

bad,  if  doubtful  whether  matter  decided,  287. 

how  matter  decided,  287. 
not  finding  as  to  assets,  287. 
awarding  separately  on  separate  matters,  288. 
certainty  as  to  the  amount  awarded,  288. 

arbitrator  must  fix  the  amount  to  bo  paid,  288. 
instances  of  awards  not  specifying  sums,  288. 
to  pay  money  due  for  task  work,  288. 

so  much  as  the  land  is  worth,  288. 
arrears  of  rent,  288. 
according  to  market  price,  288. 
sufficient  to  release  securities,  289. 
money  received,  if  any,  289. 
share  of  expenses,  289. 
of  joint  damages  to  plaintiff  and  stranger  to  cause, 

290. 
of  money  due  from  A.,  B.,  and  C.,  some  or  one  of 

them,  290. 
certainty  as  to  costs  awarded,  290. 

arbitrator  need  not  ascertain  amount  of  costs,  290. 

except  costs  in  inferior  court,  290. 
giving  rule  for  computing  amount,  290. 
made  certain  by  reference  to  other  document,  291. 
costs  of  reference  taxable  on  rule  of  court,  292. 
submissions,  rules  of  court,  292. 
costs  under  Public  Health  Act  taxable  by  master, 

292. 
award  when  presumed  certain, 

not  specifying  amount,  presumption  no  dispute  about 

it,  292. 

ta  pay  interest  from  date  of  last  settlement,  293. 
debt  in  proportion  to  shares  in  ship,  293. 
amount  of  bill  delivered,  293. 
distributive  shares,  293. 
to  apportion  trust  estate,  294. 

certainty  as  to  general  directions,  294.     See  ARBITRATOR, 
arbitrator  awarding  security  must  specify  its  nature, 

294. 

must  specify  property  to  bo  delivered  up,  294. 
reasonable  precision  sufficient,  295. 
to  pull  down  nuisance  on  defendant's  land,  295. 
defendant  or  his  executors  to  release,  295. 
not  deciding  which  of  two  parties  to  do  act,  295. 
award  to  pay  plaintiff  or  his  solicitor  good,  296. 
not  saying  to  whom  costs  to  bo  paid,  296. 
to  pay  upon  proof  of  certain  things  done,  296. 
the  award  must  bo  mutual,  296. 
must  benefit  both  parties,  296. 

compensation  awarded  must  be  in  discharge  of  claim,  296. 
old  rule  of  construction,  297. 
modern  rule,  297. 

award  do  prsemissis,  297. 
sum  awarded  presumed  in  satisfaction,  298, 
manifestly  unequal,  298. 


870  INDEX. 

AWAED— continued. 

HOW  THE  AWARD  IS  TO  BE  MADE — continued. 

the  award  must  be  mutual — continued. . 

when  infants  parties,  18,  298. 

when  married  women  parties,  17,  298. 
the  award  must  be  possible  and  consistent,  300. 

will  be  upheld  if  possible,  300. 

impossible,  unintelligible,  bad,  300. 

contradictory,  repugnant,  bad,  300. 

finding  for  defendant  on  inconsistent  pleas,  301. 

whether  must  be  reasonable,  302. 

AWARD,  HOW  FAR  AFFECTED  BY  MISTAKE  OF  ARBITRATOR,  303. 

See  MISTAKE. 
•    award  when  arbitrator  empowered  to  raise  a  point  of  law,  320. 

See  ARBITRATOR,  859. 
should  state  facts,  not  evidence,  321. 
should  find  positively,  321. 
stating  abstract  legal  propositions,  321. 
point  intended  to  be  left  for  court's  decision,  321. 
should  provide  for  the  events  of  the  court's  opinion,  322, 

323. 
raising  point  as  to  validity  of  custom,  322. 

as  to  judgment  non  obstante  veredicto,  323. 
deciding  case  first,  then  raising  point  for  court,  323. 
awarding  hypothetically,  324. 

AWARD,  THOUGH  BAD  IN  PART,  WHEN  GOOD  FOR  THE  REST,  325. 
irhen  the  had  part  of  the  award  is  separable,  325. 
may  be  good  if  all  matters  well  decided,  325. 
bad  in  part  for  excess,  325. 
excess  as  to  costs,  325. 

entry  of  verdict,  326. 
entry  of  judgment,  326. 
strangers,  326. 
releases,  326. 
suits,  327. 

directions  what  to  be  done,  327. 
future  repairs,  327. 

hypothetical  provisions  for  the  future,  327. 
reservation  of  authority,  328. 

who  may  complain,  award  wholly  bad  for  excess,  329. 
bad  as  to  illegal  subject-matter,  329. 
poor  rate  and  costs,  329. 

whether  bad  when  faulty  direction  what  to  be  done,  432. 
when  excess  a  condition  precedent,  329. 
bad  part  separable,  though  no  excess,  330. 
uncertain  as  to  part,  330. 
alternative,  one  alternative  bad,  330. 
ivhen  the  had  part  cfthe  award  is  inseparable,  331. 
award  wholly  void,  331. 
excess  inseparable,  award  void,  331. 

award  of  one  sum  including  matters  not  referred,  331. 
lease  for  too  long  a  term,  331. 
price  to  be  paid  at  a  future  day,  332. 
costs  as  between  attorney  and  client,  332. 
making  unauthorised  deductions,  332. 
direction  depending  on  the  excess,  333. 
difficulty  in  separating  bad  and  good  parts,  333. 
old  rule,  award  good  if  something  well  awarded  to  each, 

334. 
modern  rule,  award  bad,  if  reciprocity  altered,  334. 
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AWAKD — continued. 

AWARD,  THOUGH  BAD  IN  PART,  WHEN  GOOD  FOR  THE  REST — Contd. 

when  the  bad  part  of  the  award  is  inseparable — continued, 
costs  affected  by  void  part,  335. 
excess  affecting  decision  as  to  residue,  335. 

WHAT  DIRECTIONS  MAY  BE  GIVEN  IN  THE  AWARD,  409.     See  ARBI- 
TRATOR, 857. 

how  to  award  under  the  Lands  Clauses  Act,  452.     See  LANDS 

CLAUSES  CONSOLIDATION  ACT. 

how  to  award  on  the  cause  referred,  336.     See  CAUSE. 
how  to  award  as  to  costs,  373.     See  COSTS. 
what  are  costs  of  the  award,  375. 
when  costs  to  be  taxed,  635. 
costs  of  award,  action  for,  540. 

EFFECT  OF  THE  AWARD,  514. 

the  award  a  final  judgment  in  law  and  equity,  514. 

certificate  equally  final,  514. 

award  changing  nature  of  claim,  514,  546. 

award  when  not  an  estoppel,  515. 

effect  of  award  on  a  judgment,  515. 

reductio  in  possessionem  of  wife's  choses  in  action,  520. 

in  equity  as  a  decree,  515. 

sometimes  effective  in  equity,  though  made  after  time, 
162,  516. 

parol  valid,  248,  516. 

under  Public  Health  Act,  1875  . .  516. 

under  seal  no  deed,  517. 

cannot  be  made  a  record  at  law,  576. 

may  be  made  order  of  equity,  574. 
but  not  necessary,  574. 

on  appeal  entered  as  judgment  of  quarter  sessions,  649. 

on  county  court  reference  entered  as  judgment  of  court, 

97. 
effect  of  a  colourable  award,  517. 

agreement  in  Scotland  put  into  form  of  a  submission  and 

decreet  arbitral,  517. 

effect  of  an  award  on  matters  in  difference  not  brought  forward, 
517. 

no  action  lies  for  matters  within  submission,  517. 

arbitrator  concluded  by  fonner  award,  517. 

effect  of  award  on  demand  rejected  by  arbitrator,  518. 
not  set  up,  518. 

whether  suit  will  lie  in  equity  for  matter  omitted,  518. 
accidental  omission-,  518. 

party  made  to  account  for  item  omitted,  518. 

not  conclude  matters  not  in  difference,  519. 

no  waiver  of  extrinsic  objections,  519. 
effect  of  an  award  on  some  special  matters,  519. 

on  a  cause  referred,  336,  519.     See  CAUSE. 

on  costs,  338,  373,  520.     See  COSTS. 

on  the  rights  of  a  married  woman,  18,  520. 

on  matters  not  referable,  5,  520. 

on  matters  criminal,  11,  520. 
effect  of  an  award  to  transfer  property,  520. 

cannot  transfer  right  to  land,  520. 

may  decide  title  as  between  parties,  521. 
not  give  title  as  against  a  stranger,  521. 

cannot  transfer  personal  property,  522. 

transferring  title  to  chattel  deposited  to  abide  award, 
499. 
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AWARD — continued. 

EFFECT  OF  THE  AWARD — continued. 

effect  of  an  aivard  to  transfer  property — continued. 

award  by  statute  may  operate  as  a  conveyance,  522. 
award  under  Inclosure  Act,  522.     See  INCLOSURE  ACT. 

under  Artizans'  Dwellings  Act,  523. 
award  to  deliver  land  enforceable  as  a  judgment  in  eject- 
ment, 521. 

effect  of  an  award  on  the  parties  and  strangers,  524. 
on  infants,  18.     See  INFANTS. 

corporations,  21.    See  CORPORATIONS. 
parties  added,  524.     See  PARTIES  TO  THE  REFERENCE. 
agents,  23.     See  AGENTS. 
solicitors,  25.     See  ATTORNEY. 
executors,  29.     See  EXECUTOR. 
trustees,  32.     See  TRUSTEE. 
assignees,  524.     See  ASSIGNEE. 
public  officer,  32.     See  PUBLIC  OFFICER. 
strangers  to  submission,  525.     See  STRANGER. 
award  no  discharge  of  defendant  from  arrest,  525. 
proceeding  with  cause  after  award,  525. 
assigning  contingent  right  before  award,  525. 
effect  of  the  award  on  the  arbitrator,  525.     See  ARBI- 
TRATOR. 

effect  of  an  award  on  a  party  bankrupt,  526.     See  BANKRUPT. 
effect  of  an  award  on  the  solicitor's  Hen  for  costs,  527.     See 

ATTORNEY. 
enforcing  award  by  action,  539.     See  ACTION. 

under  the  Lands  Clauses  Acts,  540. 

by  attachment,  586.    See  ATTACHMENT,  863. 

by  execution  under  the  statute  of  Victoria, 

618.     See  EXECUTION. 
under  Judicature  and  Arbitra- 
tion Acts,  630. 
under  the  Railway  Companies  Arbitration 

Act,  631. 
by  judgment  and  execution  in  the  cause 

referred,  632.     See  EXECUTION. 
in  equity,  562.     See  EQUITY. 
by  motion  and  petition  in  equity,  574.     See 

EQUITY. 

by  mandamus  against  company,  650. 
pleading  an,  543.    See  PLEADING. 
effect  of,  in  evidence,  553.     See  EVIDENCE. 

under    Lands,    Railways,    and   Companies   Clauses 
Acts,  453.     See  LANDS  CLAUSES  CONSOLIDATION 
ACT  ;  RAILWAYS  CLAUSES  CONSOLIDATION  ACT  ; 
COMPANIES  CLAUSES  CONSOLIDATION  ACT. 
effect  of  altering  an  award,  141,528.     See  ALTERATION, 
taking  advantage  of  defects  in  award, 
by  plea,  546.     See  PLEA. 

by  demurrer,  552,  570.     See  PLEADING  ;  EQUITY. 
by  evidence,  559.     See  EVIDENCE. 
by  motion  to  set  aside  award,  652.     See   SETTING 

ASIDE. 
by  motion  to  set  aside  judgment  in  cause  referred, 

693.     See  SETTING  ASIDE. 

referring  back  award,  479.     See  REFERRING  BACK. 
impeaching  award  in  equity,  697.     See  EQUITY. 
how  award  should  be  performed,  530.     See  PERFORMANCE. 
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BAIL, 

discharge  of,  by  reference  of  action,  85. 
indulgence  to,  on  execution  against  defendant,  708. 

BALANCE  not  awarded  to  defendant,  setting  aside  award  for,  670. 
BANKERS'  BOOKS  copies  of  evidence,  180. 

BANKRUPT, 

cannot  make  a  valid  reference  concerning  his  estate,  33. 
submission  by,  binds  himself,  33. 
reference  by  assignees  and  trustees,  34. 

whether  valid,  without  creditors'  consent,  34. 

such  consent  need  not  be  averred  in  action  on  the  award,  34. 

no  stamp  on  submission  or  award,  252. 

personal  liability  of  assignee,  34. 

reference  when  admission  of  funds  in  hand,  33,  34. 

assignee  adopting  previous  reference  by  bankrupt,  34. 

when  liable  to  attachment  on  the  award,  163,  590. 

may  move  to  set  aside  award,  679. 

recent  appointment  no  excuse  for  not  moving  in  time,  663. 
bankruptcy  no  revocation  of  submission,    162.      See  REVOCA- 
TION. 

may  be  ground  for  court  to  allow  revocation,  163. 

of  opponent,  plea  of,  to  action  for  revocation,  155. 

leave  to  revoke  for  bankruptcy  of  opponent,  159. 

plea  of,  551.     See  PLEA. 

award  not  avoided  by  subsequent  bankruptcy,  526. 

sum  awarded  good  petitioning  creditor's  debt,  526. 
so  penalty  in  arbitration  bond,  on  breach,  527. 

no  bar  to  claim  for  costs  not  proveable,  526. 

when  ground  of  discharge  from  attachment,  611. 

no  ground  for  setting  aside  judgment  in  cause  referred,  695. 
lien  of  attorney  of,  on  sum  awarded,  527. 

depositing  chattel  to  abide  award,  liability  of  arbitrator,  499.     See 
ARBITRATOR,  859. 

BANKRUPTCY,  no  revocation,  162.    See  BANKRUPT. 

BARRISTER, 

as  counsel,  power  to  refer,  27.     See  COUNSEL. 

arbitrator  not  make  affidavit,  510.     See  ARBITRATOR,  8CO. 

not  on  motion  to  set  aside  award,  680. 

notes  of,  not  to  bo  used  on  the  motion,  680. 

letter  of,  whether  receivable  by  the  court,  313,  511. 

charges  of,  375. 

BENEFIT  BUILDING  SOCIETIES, 
when  reference  compulsory,  34. 

where  standing  arbitrators  not  appointed,  action  not  stayed,  36. 
"  disputes"  denned,  37. 
equity  cannot  question  award  good  on  face  unless  arbitrators  are 

corrupt,  38. 

interest  awarded  to  member  of,  421. 
distinguished  from  friendly  societies,  37. 
rights  under  mortgage  not  referable,  37. 
award  must  be  enforced,  38. 
arbitrators  compellablo  to  state  case,  319. 

BENEFIT  BUILDING  SOCIETIES  ACT,  1884.    See  STATUTES,  827. 
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BILL  IN  EQUITY, 

how  to  award  on,  366.     See  CAUSE. 

award  suit  to  be  dismissed,  final,  366. 
to  enforce  award,  562.     See  EQUITY. 
for  specific  performance  of  contract,  reference  failing,  710.     See 

EQUITY. 

to  set  aside  award,  701.     See  EQUITY. 
when  only  remedy  for  misbehaviour  of  arbitrator,  653. 
against  arbitrator,  when  it  lies,  501.     See  AKBITBATOK,  859. 
defendant  moving  to  dismiss,  pursuant  to  award,  580. 

BILL  OF  LADING,  disputes  under,  128. 

BLANK  in  submission  for  limit  of  time  for  making  award,  138. 

BOARD  (LOCAL  GOVEENMENT), 

..appointment  of  arbitrator  by,  under  Public  Health  Act,  1875  . .  103. 

under  Local  Government  Act,  1888 . . 

104. 
under    Housing    of    the    Working 

Classes  Act,  1890  . .  105. 
not  revocable  by  court,  161. 

BOARD  OF  TEADE, 

appointment  of  umpire  by,  105,  222,  225. 

under  Tramways  Act,  1870 . .  105. 

BOAED  OF  TEADE  AEBITEATIONS,  &c.,  ACT.  See  STATUTES,  816. 

BOND, 

submission  by,  penalty  not  limit  damages,  54. 

altering  submission  by  bond,  54. 

separate  bonds — two  bonds  many  parties,  55. 

bond  to  arbitrator,  55. 
stamp  on  bond,  55. 

effect  of,  56. 

sufficient  writing  under  Statute  of  Frauds,  56. 
averments  in  action  on,  545.     See  PLEADING. 


CANCELLATION  of  award,  court  no  power  to  order,  534. 

CASE, 

stating,  under  Arbitration  Act,  1889  . .  206,  318. 

pending  the  reference,  206,  318. 
judgment  on,  206. 

appeal  against,  lies,  320. 

error  did  not,  206. 
by  arbitrator  under  Lands  Clauses  Acts,  320. 

not  by  Local  Government  Board,  320. 
court  may  order  arbitrator  to  state,  320. 

in  arbitrations  under  Building  Societies  Act,  319. 
costs,   when  not  submitted  to  arbitrators,  in  power  of  judge, 

319. 

how  to  state  in  award,  321. 
costs  of  special  case,  costs  of  cause,  636. 
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CAUSE, 

HOW  CAUSE  AT  LAW  REFEBBED,  71. 

forms  of  submission  in  a  cause,  71.    See  APPENDIX  OF  FOBMS, 
717. 

submission  must  be  by  parties  on  the  record,  71. 

strangers  may  be  added,  71. 
submission  by  order  of  court,  72. 

now  obtained,  72. 
submission  by  order  of  Nisi  Prius,  72. 

how  drawn  up,  72. 

effect,  when  order  not  drawn  up,  73. 

taking  verdict  subject  to  reference — benefit  of,  73. 

verdict,  security  for  damages  in  cause  only,  74. 

award  under  Arbitration  Act,  1889,  equals  verdict,  73. 

juror  withdrawn,  or  jury  discharged,  74. 

all  matters  in  difference — indictment,  74. 

not  issue  out  of  Chancery,  75. 

not  cause  tried  before  sheriff,  75. 

reference  on  the  usual  terms,  76. 
what  the  usual  terms  are,  76. 

clause  relieving  from  finding  on  each  issue,  77. 

clause  to  make  rule  of  court,  77. 
setting  aside  a  submission  made  in  a  cause,  77. 

for  fraud,  or  mistake,  or  bad  faith,  78. 

amending  a  submission  made  in  a  cause,  79.     See  ALTERATION. 
altering  terms  of  reference  without  altering  submission,  82.    See 

ALTERATION. 
submission  in  a  cause  a  stay  of  proceedings,  84. 

whether  without  express  clause,  84. 

express  agreement  to  stay  proceedings  enforced,  84. 

when  to  apply  to  stay  proceedings,  84. 

waiver  of  peremptory  undertaking,  85. 

staying  proceedings  under  Arbitration  Act,  1889 . .  46. 
compulsory  and  other  references  under  the  Arbitration  Act,  1889 . . 
87. 

reference  for  report  of  question  in,  87.  ' 

trial  of  cause  or  question  in,  88. 
question  arising  in  cause,  what  is,  89. 

application  for  order  or  reference,  88. 
time  for,  88. 

in  what  cases  granted,  89. 
matters  of  account,  90. 

where  prolonged  examination  of  documents,  92. 
fraud,  92. 
submission  in  a  cause  a  discharge  of  bail,  85. 

discharge  of  replevin  sureties,  85. 

no  discharge  of  defendant  from  custody,  86. 
what  referred  by  reference  of  a  cause,  125.      See  SUBMISSION. 

"  cause  "  or  "  all  matters  in  the  cause,"  same  effect,  125. 

whether  issues  at  law  as  well  as  fact  referred,  125. 

reference  of,  refers  matters  up  to  date  of  writ,  132. 
award  on,  presumed  final,  though  reference  general,  274. 

HOW  TO  AWARD  ON  THE  CAUSE  REFERRED,  336. 
disposing  of,  without  deciding  it,  337. 
when  sufficient,  337. 
awarding  suits  to  cease,  337. 
award  of  a  nonsuit,  337. 
directing  a  stot  processus,  337. 
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CAUSE — continued, 

HOW  TO  AWARD  ON  THE  CAUSE  REFERRED — continued. 

awarding  on,  when  costs  abide  the  event,  338. 

the  arbitrator  must  decide  the  cause  when  costs  abide  event, 

338. 

merely  disposing  of  cause  insufficient,  338. 
award  of  a  stet  processus,  or  cause  to  cease,  bad,  338. 
no  legal  event  as  to  costs,  338. 
award  deciding  issues  and  directing  stet  processus, 

338. 

award  of  a  general  verdict,  effect  of,  339. 
cause  must  be  decided  separately  from  other  matters, 

391.     See  COSTS. 

with  separate  damages  and  specified  amount,  391 . 
what  a  sufficient  decision  before  the  rules  as  to  costs  of  issues, 

339. 

award,  on  the  whole,  showing  cause  decided,  suffi- 
cient, 339. 

award  neither  party  has  any  claim,  340. 
nothing  due  to  plaintiff,  340. 
plaintiff  not  proved  defendant  caused  the  in- 
jury, 340. 
plaintiff  no  case  except  for  money  brought  into 

court,  340. 
in  ejectment,  defendant  to  deliver  up  premises, 

and  pay  for  rent,  340. 
deciding  cause  referred  before  issue  joined,  340. 

arbitrator  not  bound  to  find  on  each  count,  340. 
sufficient  if  he  decided  cause  for  either  party,  341. 
award  of  cause  to  cease  and  damages  good,  341. 

payment  of  balance,  341. 
proper  mode  of  awarding  on  cause  referred  before 

plea,  342. 
cause  referred  after  plea  and  before  issue  joined,  how 

to  award,  342. 
awarding  on  the  issue  since  the  rules  as  to  costs,  342. 

when  costs  abide  event,   arbitrator  should  find  on 

issues,  342. 

since  Judicature  Acts,  342. 
old  rule,  arbitrator  must  award  on  each  issue,  342. 

though  not  requested  so  to  do,  343. 
award  defendant  indebted  does  not  show  on  what 

count,  343. 

sum  due  "in  respect  of  all  the  matters  re- 
ferred," 344. 
plaintiff  good  cause  of  action  ' '  as  stated  in 

the  declaration,"  344. 

costs  when  issue  joined,  but  not  made  up,  344. 
arbitrator  finding  on  each  demise  in  ejectment,  345. 
awarding  in  favour  of  lessors  of  plaintiff, 

345. 

should  specify  lands,  345. 
must  have  awarded  on  each  plea,  351. 
whether  substantial  finding  on  each  sufficient,  346. 
specific  finding  sometimes  held  necessary,  346. 
substantial  decision  held  sufficient,  346. 
whether  award  of  general  verdict  a  finding  on  each, 

347. 

award  verdict  to  stand,  but  damages  to  be  reduced, 
347. 
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CAUSE— continued. 

HOW  TO  AWARD  ON  THE  CAUSE  REFERRED — continued. 

awarding  on,  when  costs  abide  the  event — continued. 
proper  mode  of  awarding  on  the  issues,  348. 

in  the  words  of  the  pleadings,  348. 
awarding  distributively,  348. 
finding  on  specific  claim  in  a  general  count,  349. 
when  arbitrator  need  not  find  on  the  issues,  349. 
when  he  is  to  tax  costs  himself,  350. 
when  there  is  clause  in  submission  relieving  him, 

350. 
need  not  award  on  each  issue  when  costs  of  reference 

only  abide  event,  350. 

when  arbitrator  only  to  decide  specific  questions,  350. 
awarding  an  entry  of  a  verdict,  350. 

ivhen  arbitrator  empowered  to  award  a  verdict,  350. 
no  implied  power  to  award  entry  of  verdict,  350. 

when   no   verdict  taken  at    Nisi 

Prius,  351. 

express  power  in  submission,  351. 
verdict  taken,  power  to  settle  the  cause,  351. 
power  to  order  verdict  on  the  issues,  351. 
verdict  taken  on  one  issue  only,  352. 
power  in  one  cause  gives  no  power  in  another,  352. 
duty  of  the  arbitrator  in  awarding  a  verdict,  352. 
substantial  decision  sufficient  direction,  352. 
specifying  lands  by  metes  and  bounds,  353. 
awarding  verdict  subject  to  opinion  of  court,  354. 
effect  of  an  authorised  award  of  a  verdict,  354. 
unauthorised  award  of  a  verdict,  bad,  354. 
not  equivalent  to  a  direction  to  pay,  354. 
when  rejected  as  surplusage,  355. 
duty  of  the  arbitrator  in  awarding  damages,  356. 

arbitrator  finding  for  plaintiff  should  award  damages,  356. 
not  when  pleas  found  for  defendant  answer  claim,  356. 
when  plea  immaterial,  356. 
damages  on  now  assignment,  357. 
contingent  damages  on  a  demurrer,  357. 
general  damages  on  all  issues,  357. 
one  breach  damages  on  several  issues,  358. 
damages  should  not  exceed  amount  taken  on  the  refer- 
ence, 73,  358. 

no  limit  to  damages,  as  to  matters  out  of  cause,  74,  358. 
limiting  damages  by  plaintiff's  particulars,  359. 
motion  to  increase  damages,  359. 
not  specifying  amount  in  debt,  360. 
fixing  day  of  payment  of  damages,  360,  416. 
awarding  speedy  execution,  360. 

awarding  joint  damages  to  plaintiff  and  party  added,  360. 
special  damages  in  ejectment,  361. 
nominal  damages,  361. 
no  damages  to  be  awarded  to  defendant,  cause  only 

referred,  361. 
awarding  judgment,  362. 

power  to  direct  entry  or  arrest  of  judgment,  362. 
no  implied  power,  362. 
when  award  of  judgment  surplusage,  362. 
awarding  judgment  on  a  demurrer,  362. 
clause  empowering  arbitrator  to  award  judgment,  363. 
award  not  spivil'yini,'  kind  of  judgment,  363. 
awarding  damages  non  obstanto  voredicto,  363. 
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CAUSE — continued. 

HOW  TO  AWARD  ON  THE  CATJSE  REFERRED— continued. 

awarding  judgment — continued. 

court  no  power  to  decide  on  right  to  judgment  non 

obstante  veredicto,  364. 
arbitrator  no  power,  364. 

raising  point  as  to  the  right  on  face  of  award,  365. 
arbitrator  no  implied  power  to  direct  arrest  of  judg- 
ment, 365. 
poiver'to  direct  judgment  since  Judicature  and  Arbitration 

Acts,  365. 

motion  if  arbitrator  refrains  from  directing,  366. 
awarding  on  an  action  in  equity,  366. 
dismissing  suit  final,  366. 
determining  subject  of  suit,  366. 
when  arbitrator  substituted  for  master  in  Chancery,  to 

take  accounts,  367. 
referee, 

duty  of,  under  Arbitration  Act,  1889 . .  367. 
in  reference  for  report,  367. 
to  make  report  to  assist  the  court,  367. 
to  set  out  items  of  accounts,  368. 
to  take  accounts  in  reasonable  manner,  368. 
to  hold  judicial  inquiry,  368. 
to  send  notice  of  report  to  parties,  368. 
may  have  to  explain  report  to  court,  369. 

should  not  be  sworn,  369. 
report  of,  effect  of,  368. 

adoption  or  variation  of,  368. 

where  further  consideration  adjourned,  368. 

not  adjourned,  368. 
on  reference  for  trial,  369. 
duty  of  referee,  369. 

to  determine  question  of  fact,  369. 
not  to  set  forth  evidence  or  reasons,  369. 
may  now  deal  with  whole  cause,  370. 
direct  judgments,  371. 
deal  with  costs,  371. 

report  or  award  of,  equivalent  to  verdict,  370. 
for  enforcing,  not  setting  aside,  370. 
not  for  purposes  of  appeal  under  Finlay's  Act,  370. 
appeal  from,  370. 

from  award  on  compulsory  reference,  371. 

on  any  question  of  law,  371. 
from    judgment    entered    wrongly    on    the 

findings,  372. 
motion  on  affidavit,  not  counsel's  statement, 

372. 

case  remitted  on,  after  judgment,  372. 
from  order  by  referee,  372. 

costs  of  cause,  power  and  duty  of  arbitrator  as  to.     See  COSTS, 
what  are  costs  of,  373.     See  COSTS. 
proceeding  in,  to  enforce  award,  632.     See  EXECUTION". 
not  decided   properly,    setting  aside   award  for,   669.      See 

SETTING  ASIDE. 

award  in,  at  common  law,  equity  could  set  aside,  701. 
compulsory  reference  of,  under  Common  Law  Procedure  Act. 

See   COMMON   LAW   PRO- 
CEDURE ACT. 

Arbitration  Act.     See  ARBI- 
TRATION ACT. 
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CAUSE — continued. 

REFERENCE  FAILING  PROCEEDING  WITH  THE  CAUSE  REFERRED, 
706. 

action  proceeds,  unless  cause  terminated,  706. 

juror  withdrawn  on  reference,  effect  of,  707. 

when  verdict  taken,  a  new  trial  must  be  had,  707. 

trial  by  proviso,  infant  plaintiff  repudiating  award,  707. 

award  set  aside,  first  verdict  falls  with  it,  707. 

when  no  award  made,  first  verdict  must  be  set  aside,  707. 

new  verdict  irregular  until  first  verdict  set  aside,  707. 

award  set  aside,  costs  of  first  trial  not  follow  second  trial,  708. 

allowing  plaintiff  to  issue  execution,  unless  defendant  will 

refer  again,  708. 

when  only  amount  of  damages  referred,  708. 
when  cause  referred  altogether,  708. 

held  in  Queen's  Bench,  court  had  power  to  allow  execu- 
tion, if  defendant  refuse,  708. 
discretionary  when  to  grant  it,  709. 

held  in  Exchequer,  court  had  no  power,  709. 
court  cannot  order  verdict  for  defendant,  plaintiff  refusing  to 

refer  again,  709. 
in  equity,  reference  failing,  suit  proceeds,  709. 

reserved  liberty  to  apply,  710. 

CAUSE,  SHOWING, 

against  motion  for  attachment,  609.    See  ATTACHMENT,  864. 
rule  to  pay  money  awarded,  626. 
rule  to  set  aside  award,  686.    See  SETTING  ASIDE,  941. 

CERTAIN,  award  must  be,  286.     See  AWARD,  869. 

CERTIFICATE, 

arbitrator  to  make,  instead  of  award,  259. 

not  require  stamp,  259. 

two  certificates  forming  one  award,  260. 

entering  verdict  pursuant  to,  351. 

may  be  set  aside  as  an  award,  679. 

in  award,  cause  proper  for  superior  court,  407. 

CERTIFYING, 

for  costs,  404.  See  COSTS. 
for  speedy  execution,  360. 
award  referred  back  when  certificate  for  costs  defective,  486. 

CHAMBERS, 

judge  at,  no  power  to  set  aside  award,  653.     See  JUDGE. 
showing  cause  at,  against  rule  to  pay  amount  awarded,  625. 
whether  summons  for  attachment  at,  606. 

CHANCE,  appointing  umpire  by,  bad,  231.     See  UMPIRE. 

CHANCELLOR,  arbitrator  sometimes  as,  118. 

CHANCERY,  submission  and  award  in.    See  SUBMISSION  ;  EQUITY. 

CHARGES, 

of  arbitrator,  whether  action  lies  for,  493.     See  ARBITRATOR,  859. 
in  mercantile  arbitrations,  implied  promise  to  pay,  493. 
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CHARITY, 

suit,  consent  of  Attorney- General  to  reference  necessary,  22. 

so  to  proceeding  on  award  in  equity,  580. 

corporation  compelled  to  renew  lease,  580. 
awarding  as  to  lands  of,  429. 

CHARTER-PARTY,  clause  in,  for  reference,  not  affect  disputes  on 
bill  of  lading,  128. 

CHATTEL, 

of  wife,  husband  might  bind  by  reference,  17. 
deposited  with  arbitrator  to  abide  award,  498,  499. 
whether  arbitrator  may  award,  411. 

CHOSES  IN  ACTION  of  wife,  award  reduces  into  possession,  18,  520. 
CIVIL  INTERESTS.    See  SUBJECT-MATTERS  OF  REFERENCE. 
CIVIL  LAW  will  compel  arbitrator  to  award,  203. 

CLAIM, 

admitted,  is  a  matter  in  difference,  124,  268. 
abandoned,  is  not  a  matter  in  difference,  124,  268. 
for  compensation  under  the  Lands  Clauses  Act,  453.     See  LANDS 
CLAUSES  CONSOLIDATION  ACT. 

CLERICAL  ERROR 

in  submission,  amending,  81. 

in  award,  amending,  142,  267,  310,  529. 

in  description  of  subject-matter,  267. 

CLERK, 

to  attorney,  no  power  to  consent  to  appointment  of  umpire  by  lot, 

26,  233. 
to  senior  official  referee,  to  distribute  business,  93. 

CLIENT, 

when  bound  by  reference  by  his  solicitor,  25. 
or  his  counsel,  27. 

CLIENT  AND  ATTORNEY, 

awarding  costs  as  between,  332,  383. 

under  Arbitration  Act,  1889 . .  383. 
taxing  costs  as  between,  641. 

COAL,  award  to  dig  for,  performance  of,  532. 

COAL  MINES  REGULATION  ACT,  1887, 
reference  under,  8. 

arbitrator  to  be  mining  engineer,  114. 
umpire,  who,  114. 
award  under,  440. 

CO-DEFENDANTS,  mutual  claims  of,  referred  by  general  reference, 
132,  264. 

COLLEGE,  reference  by  master  and  fellows,  21. 
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COLLUSION 

of  arbitrator  not  pleadable.     See  PLEA. 
charging,  in  bill  to  impeach,  award,  502. 
to  procure  arbitrator's  absence,  218. 

COLOUEABLE  AWAED,  effect  of,  517. 

COMMENCEMENT 

of  arbitrator's  authority,  136.     See  ARBITRATOR,  851. 

of  umpire's,  234.     See  UMPIRE. 

of  period  limited  for  setting  aside  award,  655. 

COMMISSION  to  take  evidence  granted  in  aid  of  arbitration,  96,  181. 
COMMISSIONEES  OF  PAETITION,  powers  of,  442. 

COMMISSIONEES  OF  BAILWAYS, 

powers  transferred  to  Board  of  Trade,  228. 
appointment  of  umpire  by,  234. 

COMMITTAL 

to  Queen's  prison  of  party  not  performing  award  in  equity,  577. 
by  county  court  judge  for  non-production  of  documents,  181. 
no  power  of,  in  referee,  178. 

COMMITTEE  OF  LUNATIC,  power  of,  to  refer,  32.     See  LUNATIC. 

COMMON  LAW, 

submission  of  a  cause  by  judge's  order  at,  71. 

COMMON  LAW  PEOCEDUBE  ACT,  1854  (17  &  18  Viet.  c.  125),  805. 

See  STATUTES. 
repeal  of,  5. 
reference  of  action  under,  89. 

judge  at  Nisi  Prius  could  not  order,  89. 

but  might  discharge  jury  and  then  order,  89. 

in  what  cases  ordered,  89. 

when  part  only  matter  of  account,  89. 

cause  still  remained  in  court,  91. 

order  of  reference  usually  provided  for  the  costs,  89. 
arbitrator  no  implied  power  over  costs,  89,  380. 

same  powers  and  duties  as  in  other  references,  177. 
action  stayed  after  agreement  to  refer,  47. 

though  made  rule  of  Chancery,  discovery  not  compelled,  60. 
where  provisions  of,  embodied  in  submission,  irrevocable,  157. 
no  reference  to  county  court  judge,  91,  203. 
court  or  judge  might  enlarge  time  for  award,  151. 
power  to  refer  back  (s.  8)  general,  480. 
parties  could  not  compel  arbitrator  to  state  a  case,  318. 
pleadings  to  bo  awarded  on  distributivoly,  348. 
doubtful  whether  award  could  bo  enforced  by  attachment,  591. 

or  by  rule  to  pay,  622. 

signing  judgment  on  compulsory  refoi'enco,  647. 
effect  of  County  Court  Act  on  costs,  641. 

COMMONS,  inclosuro  of,  by  award,  6.     See  INCLOSURE  ACT. 

COMMONS,  HOUSE  OF,  no  attachment  on  awnnl  n^ni^t  member 

of,  590. 
R.  3  I, 
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COMPANIES    CLAUSES    CONSOLIDATION     ACT,     821.       See 

STATUTES. 

reference  under,  103. 
matters  concerning  incorporated  joint  stock    companies  to    be 

referred,  8. 

appointing  arbitrator,  103. 

submission  not  revocable  by  death  of  party,  170. 
on  death,  incapacity,  refusal,  or  neglect  of  one  of  two  arbitrators, 

new  one  may  be  appointed,  103,  166. 

arbitrators  to  appoint  umpire  before  entering  on  reference,  226. 
appointment  to  be  in  writing,  226. 
effect,  if  they  cannot  agree  as  to  an  umpire,  103,  226. 
judge  might  appoint  by  Common  Law  Procedure  Act, 

1854.. 227. 

probably  may,  under  Arbitration  Act,  1889. .  227. 
submission  to  be  made  rule  of  court,  585. 
costs  of  arbitration  in  discretion  of  arbitrators  or  their  umpire, 

380. 
arbitrators  and  umpire  may  administer  oath,  184,  190. 

may  examine  on  oath  parties  and  witnesses, 

184,  190. 
may  call  for  documents,  190. 

COMPANY, 

mandamus  against,  to  enforce  award,  591,  650. 

reference  by,  under  statute,  38. 

dissentient  member  no  right  to  inspect  books  of,  181. 

manager  of,  may  show  cause  against  rule  on  company  to  pay,  626. 

rule  to  pay  on,  refused,  627. 

COMPENSATION, 

for  future  damage,  reference  of,  134. 

may  be  awarded  for  lands  taken  for  public  undertakings,  6. 

award  of,  under  the  Lands  Clauses  Act,  452.     See  LANDS  CLAUSES 

CONSOLIDATION  ACT. 
apportionment  of,  under  the  Lands  Clauses  Act,  456.    See  LANDS 

CLAUSES  CONSOLIDATION  ACT. 
under  Public  Health  Act,  1875.  .456. 
inquiry,  costs  of,  402. 
payment  of,   before  possession    taken    by  Drainage    Board    in 

Ireland,  517. 

COMPLAINT  for  setting  aside,  notice  of  motion  sufficient,  659. 
COMPEOMISE  of  action  by  counsel,  28. 

COMPULSORY  REFERENCE,  5,  87,  370.    See  ARBITRATION  ACT. 
appeal  from  award  on,  371. 

decision  of  Queen's  Bench  Division  on  final,  692. 
unless  leave  to  appeal  given,  692. 

COMPUTATION  of  time  for  making  award,  136. 
COMPUTING  principal  and  interest  on  award,  543. 
CONCEALMENT,  fraudulent,  ground  for  setting  aside  award,  673. 
CONDITION,  arbitrator  imposing  on  party  improper,  117. 
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CONDITION  PEECEDENT, 

to  arbitrators  entering  on  reference,  176. 

making  declaration  under  Lands  Clauses  Act,  176. 

sometimes  appointment  of  umpire,  219,  225,  228. 

sometimes  of  third  arbitrator,  219. 
awarded  must  be  performed  before  attachment,  598. 
to  action,  when  award  a,  62. 

CONDITIONAL  AWAED,  277.     See  AWARD. 
of  a  verdict,  634. 

CONDITIONAL  DIEECTION  in  award  as  to  stranger,  450. 
CONDUCT  of  parties  a  consent  to  enlargement,  148. 

CONSENT, 

of  creditors  to  reference  by  assignee  of  bankrupt,  33. 

to  reference  binds  stranger,  22. 

to  award  binds  stranger,  569. 

of  parties  to  appointment  of  umpire  by  lot,  232.     See  UMPIRE. 

to  enlarge  time  for  making  award,  147. 
cures  irregularity  in  proceedings,  195,  665,  686. 
to  marriage,  plea  to  action  for  revocation  by  marriage,  155. 
submission  under  Lands  Clauses  Act,  held  a  submission  by,  60, 
100. 

CONSEQUENCES  of  the  award,  514.     See  AWARD,  871. 

CONSISTENT,  . 

award  must  be,  300.     See  AWARD,  870. 

finding  on  inconsistent  pleas  for  same  party,  when  valid,  301. 

CONSPIEACY,  indictment  for,  referable,  12,  133. 

CONSTEUCTION, 

of  terms  in  submission,  123.     See  SUBMISSION,  949. 
of  award  with  a  view  to  support  award,  530,  688. 
of  terms  in  award,  256. 

CONTEMPT, 

of  court,  breach  of  submission  made  rule  is  a,  68,  86. 

revocation  of  submission  made  rule  is  a,  154. 

disobedience  to  award  is  a,  586.     See  ATTACHMENT. 
party  reported  in,  sentence,  615.     See  ATTACHMENT,  864. 

CONTINGENT  CLAIMS,  reference  of,  134. 

CONTEACT,  enforcing,  though  reference  fail,  710.     See  EQUITY. 

CONTEADICTOEY  AWAED,  301.    See  AWAED,  870. 

CONVEYANCE, 

arbitrator  making  partition  should  award,  267,  520. 
should  award  to  pass  title  to  land,  428. 
must  specify  nature  of,  428. 
need  not  draw  it,  429. 
reserving  power  to  settle,  when  good,  286.   See  AWARD, 

868. 

advisable  to  award  who  to  prepare,  429. 
to  pay  for,  429. 

award  silent,  who  bound  to  prepare  and  tender,  534. 
costs  of  preparing,  535. 
award  to  execute,  enforced  in  t'i|uity,  563. 
of  charity  estates,  4U!>. 

3L2 
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CONVEYANCING  ACT,  1881  (44  &  45  Viet.  c.  41),  trustee  empowered 
to  refer,  32. 

CONVEYING  lands  to  arbitrator  on  trust  to  abide  award,  44. 

COPY, 

of  submission,  making  rule  of  court,  583. 
.  of  documents  on  motion  for  attachment,  601. 
of  allocator,  to  be  served  on  motion  for  attachment,  600. 
of  award,  &c.,  600. 
of  award,  on  moving  to  set  aside,  677 
of  bankers'  books  evidence,  180. 

COPYHOLD, 

award  to  surrender,  448. 
performance  of,  535. 

COEPOEATION, 

reference  by,  sole  or  aggregate,  21. 

rector  as  to  tithes  during  his  incumbency,  21. 

deans  and  chapters,  mayors  and  commonalty,  21. 

charitable,  with  consent  of  Attorney-General,  21. 
attorney  of,  appointment  need  not  be  under  seal,  to  bind,  26,  629. 
no  attachment  on  award  against,  591. 
compelled  to  renew  lease  awarded,  580. 

COEEUPTION, 

or  undue  means,  what  amounts  to,  675. 

of  arbitrator  ground  for  setting  aside  award,  675.     See  SETTING 

ASIDE. 

charged  in  equity,  502,  503. 
denied  by  pleadings,  572. 
whether  pleadable  at  common  law,  550. 
whether  evidence  of,  admissible  in  action  on  award,  560. 
action  against  arbitrator  for,  497. 

COSTS, 

moving  for,  when  award  prevented  being  made,  107. 

DTJTY  OF  THE  ARBITRATOK  IX  AWAKDISTG  AS  TO,   373. 

the  arbitrator's  power  and  duty  in  awarding  costs,  373. 

ivhat  are  the  costs  of  the  cause,  reference,  and  award,  373. 
what  costs  costs  of  cause,  373,  397. 
what  costs  of  reference,  374,  396. 

costs  of  witnesses  costs  of  reference,  374. 
of  accountant,  374. 
of  drawing  further  submission  after  action 

stayed,  374. 

of  award  costs  of  reference,  377. 
arbitrator's  fees,,  when,  375. 

need  not  be  taxed  before  action, 

540. 

of  deeds  awarded  to  be  executed,  384. 
what  costs  of  award,  375. 

arbitrators'  charges,  375. 
costs  of  attorney  to  draw  award,  639. 
costs  of  award,  action  for,  541. 
when  costs  of  reference  costs  of  cause,  376. 
costs  of  opposing,  rule  to  set  aside  award,  376,  690. 
costs  of  umpirage,  arbitrator's  fees  may  be,    245, 
375. 
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COSTS— continued. 

DUTY  OF  THE  ARBITRATOR  IN  AWARDING  AS  TO — continued. 

the  arbitrator's  power  and  duty  in  awarding  costs — continued, 
the  power  of  the  arbitrator  over  costs,  377. 

arbitrator  has  implied  power  over  costs  of  cause, 

377. 
so  where  all  costs  are  costs  in  cause,  377. 

but  not  of  reference  or  award,  377. 
general  power  over  costs  includes  those  of  cause  and 

reference,  377. 

reference  includes  award,  377. 
general  power  over  costs  under  Arbitration  Act, 

1889 .  .  378. 

to  give  costs  as  between  solicitor  and  client,  378. 
given  to  referee  by  Eules  of  Court,  378. 
costs  of  compulsory  reference  of  action,  376. 
costs  of  indictment,  377. 

effect  of  County  Courts  Act,  378. 
under  the  Lands  Clauses  Act,  101,  379,  472. 
of  compensation  inquiry  settled  by  master,  115. 
under  the  Eailways  Clauses  Act,  102,  380. 
under  the  Companies  Clauses  Act,  380. 
under  Public  Health  Act,  1875  .  .  380. 
tinder  Allotments  Act,  1887  ..  380. 
of  reference  at  Quarter  Sessions,  380. 

duty  of  the  arbitrator  in  awarding  costs,  380. 
award  silent  as  to  costs,  380. 

costs  of  cause  follow  verdict,  380. 

of  reference  and  award,  how  borne,  381. 
when  arbitrator  bound  to  award  some  costs,  381. 
under  schedule  in  Arbitration  Act,  381. 
fixing  amount  of  costs  in  award,  381. 
what  sufficient  certainty  as  to  amount,  290. 
delegating  taxation  of,  to  the  master,  283,  290. 
when  arbitrator  bound  to  fix  amount,  381. 

special  clause,  381. 

cause  in  inferior  court,  382. 

reference  out  of  court,  382. 

what  a  sufficient  award,  382. 
arbitrator  may  apportion  costs,  382. 
costs  as  between  solicitor  and  client,  332,  382. 

under  Arbitration  Act,  1889  . .  384,  641. 
costs  of  special  jury,  384. 
costs  of  executing  deeds,  384. 
setting  off  costs  in  cross  actions,  384. 
awarding  costs  to  be  paid    by    party    disobeying 

award,  382. 

awarding  each  party  to  pay  moiety,  inconvenient,  383. 
who  to  get  costs  taxed,  384,  534. 
arbitrator  awarding  a  fee  to  himself,  385. 
remuneration  under  Arbitration  Act,  1889  . .  386. 
excess  as  to  costs,  when  separable,  award  good,  325. 
when  inseparable,  award  set  aside, 
332. 

effect  of  awardiny  payment  of  the  costs  of  the  cause,  387. 
costs  of  cause  awarded  same  as  on  a  verdict,  387. 
award  of  costs  in  the  action  not  give  costs  of  refe- 
rence, 388. 
costs  of  special  jury,  :>v 
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COSTS— continued. 

DUTY  OF  THE  ARBITRATOR  IN  AWARDING  AS  TO— continued. 

power  and  duty  of  the  arbitrator  when  costs  abide  the  event, 

389. 

power  of  the  arbitrator  when  costs  abide  the  event,  389. 
"  the  costs,"  costs  of  cause  and  reference,  389. 
arbitrator  no  power  on  costs  abiding  event,  389. 
awarding  speedy  execution,  389. 
awarding  injunction,  389. 
what  the  event  when  the  costs  of  cause  only  abide  the  event, 

338,  390. 

costs  of  cause  abiding  event  of  cause,  390. 
how  to  award  on  the  cause.     See  CAUSE. 

arbitrator  must  decide  cause  separately,  391. 
arbitrator  must  give  separate  damages  in  cause, 

391. 

to  allow  taxing  costs  on  verdict,  391. 
to  determine  right  to  costs,  392. 

and  scale  of  taxation,  392. 
cost  of  claims  when  not  distributive,  392. 
waiving  right  to  costs,  404. 
what  the  event  when  the  costs  of  cause  and  reference  abide 

the  event,  392. 

event  to  be  construed  distributively,  392. 
claim  and  counter-claim  successful,  392. 
larger  sum  found  due  on  counter-claim,  393. 
event,  general  event  of  whole  award  formerly,  393. 
no  costs,  award  finding  part  for  each,  393. 
costs  following  balance,  394. 
when  costs  follow  general  event,  whether  arbitrator 

need  decide  cause,  395. 
awarding  action  to  cease,  395. 
costs  of  cause  abiding  event  of  cause,  395. 
of  causes  abiding  event  of  each,  396. 
of  cause  and  suit  abiding  general  event,  396. 
of  reference  to  be  costs  of  cause,  397. 
not  abiding  event,  how  to  award  on  the  cause, 

350.     See  CAUSE. 

effect  of  the  award  when  costs  abide  the  event,  397. 
award  same  effect  as  a  verdict,  397. 
as  to  costs  of  first  trial,  397. 

of  executors  plaintiffs,  397. 
damages  under  forty  shillings,  398. 
reference  before  issue  finding  on  one  matter  for  plain- 
tiff, 398. 

amount  recovered  by  verdict,  399. 
reference  before  verdict,  399. 
after  verdict,  399. 
compulsory,  399. 
before  or  after  verdict,  semble,  the  same 

effect,  400. 
present  rule,  400. 
no  costs  in  cases  where  County  Courts  Act  prohibits, 

400. 

certificate  for  costs,  cause  referred  by  consent,  400. 
costs  when  defendant  arrested  for  too  large  a  sum,  400. 
plaintiff  recovering  less  than  201. ,  401. 
affidavit  of  debt  for  too  much,  401. 
double  costs  in  replevin,  402. 
costs  in  action  for  not  setting  out  tithes,  402. 


INDEX.  887 

COSTS— continued. 

DUTY  OF  THE  ARBITRATOR  IN  AWARDING  AS  TO — continued. 

power  and  duty  of  the  arbitrator,  &c. — continued. 

depriving  of  costs,  Court  of  Requests  Act,  402. 
costs  of  compensation  inquiry,  402. 
under  Small  Debts  Act,  403. 
of  claim  and  counter-claim,  403. 
following  verdict  as  agreed,  though  claim  reduced,  403 . 
supporting  award  defective  as  to  costs,  404. 

waiving  right  to  costs,  404. 

duty  of  the  arbitrator  when  empowered  to  certify  for  costs,  404. 
no  implied  power,  404. 
hardship  when  not  given,  404. 
costs  of  special  jury,  405. 

certifying  cause  fit  to  be  tried  before  a  judge,  404. 
judge  may  certify  at  any  time,  404. 
power  transferred  from  judge  to  arbitrator,  406. 

not  prevent  judge's  other  power,  406. 
arbitrator  must  certify  in  award  forcostsof  special  jury,  406. 
certifying  no  distinct  matter  of  complaint  on  each  count, 

406. 
certifying  action  brought  to  try  a  right,  407. 

in  the  award,  407. 
costs  of  preparing  conveyance  awarded,  who  to  bear,  429, 

535. 

costs  of  arbitration  when  costs  of  purchase,  471. 
effect  of  award  on  attorney's  Hen  for  costs,  527.      See 

ATTORNEY. 
when  bankrupt's  certificate  no  discharge  from  costs, 

616.    See  BANKRUPT. 

when  administrator  liable  to,  31.     See  EXECUTOR, 
taxation  of,  635.     See  EXECUTION,  901. 
when  to  be  taxed,  640. 
under  Ord.  LXV.  r.  15  . .  640. 
party  ordered  to  pay  must  get  taxed  in  time, 

384,  533. 

not  necessary  before  action  commenced,  535. 
of  costs  of  reference  and  cause  in  one  allo- 

catur,  636. 
new  taxation  after  award  on  reference  back, 

644. 
costs  of  abortive  award  after  reference  back, 

644. 
attachment  lies  for  costs  awarded,  589. 

not  for  arbitrator  for  his  fees,  493,  589. 
rule  to  pay  costs  awarded,  specifying  amount,  629. 
setting  award  aside  for  not  deciding  properly  as  to,  671. 

See  SETTING  ASIDE,  940. 

of  first  trial,  award  set  aside  and  now  trial  had,  708. 
may  be  prayed  in  equity  against  corrupt  arbitrator,  502. 
of  Crown,  39. 

COUNSEL, 

power  of,  to  refer  the  cause,  27. 
when  with  full  information  of  facts,  27. 
in  the  Scotch  Courts,  29. 
attending  by,  on  reference,  173. 
arbitrator  taking  opinion  of,  211. 

should  bo  in  presence  of  parties,  213. 

no  ground  for  setting  aside  award,  666. 
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COUNSEL— contin  utd. 

arbitrator  refusing  party  time  to  get,  665. 

refusing  to  hear,  174. 

refusing  to  hear  on  friendly  society  reference,  174. 
employed  by  arbitrator  to  draw  up  award,  211. 
reservation  in  award  to,  to  settle  deeds,  285. 
opinion  of,  whether  an  award,  256. 
acting  as  arbitrator.     See  BARRISTER. 
costs  of,  639. 

second  disallowed,  639. 
fees  of  Queen's,  as  arbitrator,  375. 
motion  papers  to  make  submission,  rule  signed  by,  72. 

COUNT  in  declaration  awarding  on  each,  343. 

COUNTEE-CLAIM, 

costs  of  cause  abiding  event,  403. 
effect  of  County  Courts  Acts  on,  403. 
power  of  court  to  stay,  49. 

COUNTY  COUET, 

submission  by  order  of,  97. 

not  revocable  without  leave,  97,  161. 

arbitrator  formerly  no  power  to  administer  oath,  184. 

judge  may  enforce  attendance  of  witnesses,  1.84. 

no  compulsory  reference  to,  91,  115. 

may  not  be  arbitrator  for  reward,  115. 

may  set  aside  award,  654. 

time  for  applying  to  him,  654. 
umpire  under  Coal  Mines  Regulation  Act,  114. 
award  entered  as  judgment,  97. 
superior  court  no  power  to  set  aside  award,  654. 

COUNTY  COUETS  ACT  (51  &  52  Viet.  c.  43).    See  STATUTES,  840. 
effect  of,  on  costs  of  reference,  378,  403. 

certificate  to  prevent,  400. 
does  not  apply  to  deprive  defendant  of  costs,  403. 

COUET.    See  ARBITRATION  ACT. 

of  Appeal,  powers  of,  under  Arbitration  Act,  224. 

in  bank,  arbitrator  sometimes  as,  118. 

consent  of,  to  reference  of  indictment,  12. 

may  compel  reference  of  action  or  matter  under  Arbitration  Act, 

87. 
may  refer  issues  and  questions  of  fact  to  official  or  special  referee 

or  arbitrator,  87.     See  ARBITRATION  ACT,  1889. 
jurisdiction  of,  when  submission  cannot  be  made  or  is  not  equivalent 

to  rule,  56. 
made    rule    under    the    9    &    10 

Will.  III.  c.  15..  58,  581. 
to  enforce  submission  in  a  cause,  86. 
to  set  aside  submission,  77. 
to  amend  submission,  79. 
to  alter  terms  of  reference,  82. 

allowing  new  particulars,  new  plea,  82. 
to  enlarge   time   for   making  award,  149.     See  EN- 
LARGEMENT. 
to  give  leave  to  revoke  submission,  155.     See  EEVO- 

CATION. 


INDEX.  889 

COURT— continued. 

jurisdiction  to  compel  attendance   of  witnesses  before  the  arbi- 
trator, 179. 

none,  to  compel  arbitrator  to  award,  203. 
unless  an  "  officer  of  the  court,"  203. 
when  to  restrain  him  making  award,  203. 
none,  to  make  him  to  refund  excessive  fee,  496. 
none,  to  alter  award,  528. 

none,  to  compel  delivery  up  of  satisfied  award,  534. 
to   enforce  award  at  law.      See  ACTION;    ATTACH- 
MENT; EXECUTION. 

to  enforce  award  in  equity,  562.     See  EQUITY, 
to  adopt  and  enforce  report  of  official  referee,  367. 
to  vary  or  set  aside  report  of  referee,  368. 
to  require  explanations  from  referee,  370. 
to    review   arbitrator's   decision.     See  AEBITRATOK; 

AWARD. 
inquiring   of   arbitrator  the  grounds  of  his  award, 

314,  512.     See  ARBITRATOR,  860. 
to  set  aside  award  at  law,  652.     See  SETTING  ASIDE. 
to  set  aside  award  in  equity,  697.     See  EQUITY. 
to  set  aside  judgment  entered  pursuant  to  award,  693. 

See  SETTING  ASIDE. 

to  refer  back  award,  479.    See  REFERRING  BACK. 
to  compel  defendant  to  refer  again,  first  award  set 

aside,  708.     See  CAUSE. 
favours  awards,  688. 

will  presume  award  good  until  proved  bad,  270,  688.   See  AWARD. 
Divisional,  appeal    to,   from    award    on    compulsory  reference, 

664. 
decision  of,  final  unless  leave  given,  664. 

COVENANT, 

not  to  sue,  effect  of,  68. 

enforcing  award  by  action  of,  542.     See  ACTION. 

COVERTURE, 

party  referring  with  knowledge  of  opponent's,  17,  299. 
award  not  set  aside,  674. 

CREDITORS,  under  law  in  the  Mauritius  award  binds,  525. 

CRIMINAL  MATTERS,  when  referable,  11.    See  SUBJECT  MATTERS 
OF  REFERENCE. 

CROPS,  tenants  of  allotments,  compensation  for,  8. 

CROSS  ACTIONS,  arbitrator  awarding  costs  of,  to  be  set  off,  384. 

CROSS  DEMAND,  an  answer  to  motion  for  attachment  on  award, 
612. 

CROSS  MOTIONS  for  attachment  and  sotting  aside  award  together, 
613. 

CROWN,  reference  by,  under  Arbitration  Act,  39. 


890 


INDEX. 


DAMAGES, 

to  accrue  to  a  mine  periodically,  reference  of,  135. 
liquidated,  for  breach  of  agreement  to  refer,  62. 

nominal,  62. 

substantial,  63. 

from  severance  or  otherwise,  what  included,  277,  462. 
awarding,  356.     See  CAUSE,  877. 
in  cause  limited  by  verdict  taken  on  the  reference,  73. 
omitting  to  assess,  award  set  aside,  670. 
award  conclusive  as  to  amount  of,  555. 
amount  of,  referred  to  referee,  92. 
on  indictment  for  conspiracy,  315. 

DATE, 

of  reference,  matters  arising  after,  not  within  submission,  134. 

writ,  limit  in  action,  134. 

of  award,  undated,  computed  from  delivery,  292. 

of  publication  of  award  to  the  parties,  656. 

DEAN  AND  CHAPTER,  reference  by,  21. 

DEATH, 

of  a  party  when  a  revocation  of  submission,  166.     See  REVOCA- 
TION. 
not  under  Lands  Clauses  Act,  100. 

clause  to  prevent  it  being  a  revocation,  169.     See  REVOCA- 
TION. 

when  not  prevent  enlargement  of  time,  144. 

award  prepared  but  not  executed  before,  void,  711. 

sum  awarded  must  be  paid  to  personal  representative,  536. 

cause  abating  by,  no  attachment  on  award,  588. 
of  arbitrator  when  a  revocation,  164.     See  REVOCATION. 
of  arbitrator  or  umpire,  supplying  vacancy,  164. 
of  agent  to  whom  estimate  was  to  be  submitted,  711. 

DEBT, 

certain,  reference  of,  3.    See  SUBJECT  MATTERS  OF  REFERENCE. 
awarding  as  to  amount  of,  359. 

damages  to  be,  305. 

on  the  arbitration  bond,  541.     See  ACTION. 
on  the  award,  541.     See  ACTION. 
of  arbitrator  to  party,  112. 

DEBTS  AND  CREDITS  of  a  firm,  awarding  on,  422. 
DECEIT  of  party,  award  set  aside  for,  672. 

DECLARATION, 

of  arbitrator  under  the  Lands  and  Railways  Clauses  Act,  176. 
when  to  be  made,  176. 
to  be  annexed  to  the  award,  249,  476. 
wilfully  acting  contrary  to,  a  misdemeanor,  498. 

DECREE,  effect  of  award  as  a,  515. 

DECREET  ARBITRAL,  agreement  put  in  form  of,  517. 
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DEED, 

submission  by,  56. 

one  party  only  executing  under  seal,  56. 

must  be  executed  by  all  parties  before  arbitrator  has  power, 

136. 

or  parties  bound,  20. 
effect  of,  56. 

revocation  by,  when  necessary,  153. 
award  under  seal  no  deed,  259. 
award  to  execute.     See  CONVEYANCE. 
reserving  power  to  settle,  285.     See  AWARD,  868. 
awarded,  executing,  534.    See  PERFORMANCE. 

DEFECT  in  award  may  be  shown  as  cause  to  defeat  attachment,  610. 

DEPENDANT, 

arrested,  not  entitled  to  discharge  on  reference,  525. 

award  of  money  to,  bad,  cause  only  referred,  361. 

balance  not  awarded  to,  on  general  reference,  setting  aside  award 

for,  670. 
court  no  power  to  direct  verdict  for,  plaintiff  refusing  to  refer 

again,  709. 
not  deprived  of  costs  by  County  Courts  Acts,  403. 

DEFICIENCY,  setting  aside  award  for  not  providing  as  to,  423,  671. 

DELAY, 

affected  and  wilful,  preventing  award,  costs  for,  107. 

what  must  be  shown  on  motion  for,  107. 
in  applying,  bar  to  attachment,  593. 

DELEGATION, 

of  authority  by  arbitrator,  207,  217.     See  ARBITRATOR,  855. 

in  award,  281,  283.     See  AWARD,  863. 
setting  aside  award  for,  666,  669. 

DELIVEEY, 

of  award,  251.     See  AWARD,  866. 

up  of  award,  court  no  power  to  order,  534. 

DEMAND, 

omitted,  effect  of  award  on,  518.     Sec  AWARD,  867. 
of  obedience  to  award  necessary  before  attachment,    596.     See 
ATTACHMENT. 

on  rule  to  pay  sum  awarded,  623.     See  EXECUTION. 

before  enforcing  award  in  equity,  576. 

DEMUEEEE, 

abolished  by  Eules  of  Court,  552. 
whether  referred  by  referring  cause,  126. 
contingent  damages  on,  357. 
awarding  judgment  on,  362. 
award  on  conclusive,  though  wrong  in  law,  305. 
to  award  bad  on  its  face  as  pleaded,  552. 
to  bill  in  equity  sotting  out  void  award,  570. 
to  bill  to  set  aside  award  in  equity,  702.     See  EQUITY. 
by  arbitrator  when  made  defendant  to  bill  to  set  aside  award,  501. 
See  ARBITRATOR,  859. 
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DEPEECIATION, 

of  value  of  house,  compensation  for,  463.     See  LANDS  CLAUSES 

CONSOLIDATION  ACT. 
,-••     of  reservoir,  466. 

DEPOSIT  for  expenses  before  reference,  95. 
DEVASTAYIT,  when  reference  by  executor  a,  29. 

DIEECTIONS, 

in  award,  409.     See  ARBITRATOR,  857. 
conditional  in  award,  279,  450.     See  AWARD,  868. 

DISAGEEEMENT, 

of  arbitrators,  termination  of  their  authority,  164. 
what  is  a,  236.     See  UMPIRE. 
umpire's  authority  commences,  136. 

DISCHAEGING  JUEY  on  reference  at  Nisi  Prius,  79. 

DISCONTINUANCE, 
award  of,  337,  448. 
of  action  not  allowed,  337. 

DISCOVEEY, 

referee  power  to  grant,  177. 

on  reference  of  action,  power  of  court  as  to,  gone,  180. 
equity  not  grant,  in  aid  of  voluntary  reference,  60,  96. 
aliter  on  compulsory  reference,  96,  567. 
pleading  award  in  bar  of,  in  equity,  571.     See  EQUITY. 
of  new  matter,  award  whether  set  aside  for,  673.     See  SETTING 
ASIDE,  940. 

DISCEETION  of  judge  as  to  compulsory  reference,  appeal  from,  91. 

DISCEETIONAEY, 

with  court  to  grant  attachment,  592. 
or  rule  to  pay  money  awarded,  620. 
to  stay  proceedings  in  action,  47. 

DISMISS  bill,  defendant  moving  to,  pursuant  to  award,  580. 

DISPUTES, 

meaning  of,  in  Building  Society  Eules,  37. 
in  submission,  128. 

DISTEESS, 

power  of,  when  arbitrator  may  award,  413. 

infinite  under  Eailway  Companies  Arbitration  Act,  631. 

DISTEIBUTIVE  finding  on  double  plea,  costs  of,  637. 

DIVISIONAL  COUET.     See  COURT. 

decision  of,  on  appeal  from  compulsory  reference  final,  664. 

DIVOECE, 

suit  for,  reference  of,  10,  17,  64. 

terms  of  separation  deed  settled  by  Chancery  reference  failing,  712. 
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DOCUMENTS, 

power  of  arbitrator  to  call  for,  190. 
production  of,  how  enforced,  181,  190. 

before  official  referee,  181. 
at  county  court  reference,  181. 
prolonged  examination  of  ground  of  reference,  91. 
what  is,  92. 

DKAIN,  award  of,  capacity  not  specified,  439,  531. 
DRAINAGE  ACT,  reference  of  appeals,  98. 

DUPLICATE, 

orders  of  reference  not  agreeing,  314. 

appointment  of  arbitrators  under  Lands  Clauses  Act,  585. 

DURATION, 

of  arbitrator's  authority,  136.     See  ARBITRATOR,  851. 
of  umpire's  authority,  234.     See  UMPIRE. 


EASEMENT,  awarding,  434. 

ECCLESIASTICAL  COURT, 

matrimonial  suits  in,  reference  of,  10. 
terms  of  separation  referable,  10. 

EFFECT, 

of  the  award,  514.     See  AWARD,  871. 

of  an  award  in  evidence,  555.     See  EVIDENCE. 

of  failure  of  the  reference,  706.     See  CAUSE  and  EQUITY. 

EJECTMENT, 

awarding  verdict  in,  353. 

on  each  demise,  345. 

award  in,  conclusive  as  to  title  to  land,  521,  556. 
judgment  in,  648.    See  EXECUTION. 
when  award  bad  for  not  deciding,  268. 

ELECTING  to  proceed  by  action  or  attachment  on  award,  594. 
ELEGIT  to  enforce  award  in  equity,  579. 

ENFORCING, 

submission  in  a  cause,  86. 

award  by  action,  539.     See  ACTION. 

by  attachment,  586.     See  ATTACHMENT,  861. 

by  proceedings  in  the  cause  referred,  632.     See  EXECUTION 

by  execution  under    the  statute  of  Victoria,   618.      See 
EXECUTION. 

under  Arbitration  and  Judicature  Acts,  630. 

under  Railways  Clauses  Act,  631. 

Agricultural  Holdings  Act,  1883... 631. 

in  equity,  562.     See  EQUITY, 
contract  dependent  on  abortive  reference,  710.     See  EQUITY. 

ENGINEER, 

as  arbitrator,  action  against  for  withholding  certificate,  603. 
of  purchasing  company  refusing  to  certify,   arbitrator  to  settle 
price,  128. 
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ENLARGEMENT, 

forms  relating  to.     See  APPENDIX,  756. 
of  the  time  by  the  arbitrator,  143. 

no  implied  power  to  enlarge,  143. 
should  be  made  during  original  period,  143. 
after  period  under  special  power  good,  144. 
enlarging  "  until "  a  certain  day,  144. 
defective  clause  to  enlarge,  144. 
enlarging  after  death  of  party,  144. 
judge's  order  for,  when  to  be  made,  145. 
by  two  of  three  arbitrators,  145. 
how  it  should  be  made,  145. 

according  to  submission,  146. 
under  Arbitration  Act,  146. 
often  by  writing  indorsed  on  submission,  146. 
no  particular  form  of  words,  146. 
from  time  to  time,  147. 

by  umpire  not  enure  for  arbitrators,  147,  238. 
under  the  Lands  Clauses  Act,  147. 
of  the  time  by  consent  of  the  parties,  147. 
by  consent,  a  new  submission,  147. 

stamp  required,  147. 

by  deed,  not  to  defeat  action  on  arbitration  bond,  541. 
conduct  of  parties  often  a  consent  to,  148. 

attending  meetings  after  time  expired,  148. 
bringing  forward  new  claims  after  time,  149. 
stating  future  day  as  limit,  149. 

enlarging  time  by  consent  a  discharge  of  surety,  149. 
of  the  time  by  the  courts  of  law,  149. 

no  common  law  power  to  enlarge,  149. 
power  given  by  Arbitration  Act,  1889 . . .  150. 

for  one  month  if  not  otherwise  specified,  150. 
court  may  enlarge  after  time  elapsed,  150,  657. 

after  award  made,  150. 
rule  to  enlarge  not  granted  ex  parte,  151. 
enlargement,  quantum  valeat,  151. 
drawing  up  rule,  151. 

enlarging  under  Common  Law  Procedure  Act,  1854. . .151. 
no  power  under  Public  Health  Act,  1875 ...  151,  241. 
general  power  under  rules  of  court,  657. 
of  the  time  by  a  court  of  equity,  151. 

practical  enlargement  of  time  in  equity,  152. 
under  the  Lands  Clauses  Act,  152. 
not  an  entering  on  the  matters  referred,  228. 
before  appointment  of  third  arbitrator,  the  two  cannot  enlarge, 

219. 

by  umpire  before  disagreement  of  arbitrators,  238. 
notice,  what  sufficient  for  attachment,  600. 

ENQUIRY.    See  INQUIRY. 

ENTERING-, 

on  the  reference,  what  is,  228. 

verdict,  632.    See  VERDICT  ;  EXECUTION. 

judgment,  645.     See  JUDGMENT  ;  EXECUTION. 

ENTIEE,  award  must  be,  260.     See  AWARD,  867. 

ENTITLING  AFFIDAVITS.     See  AFFIDAVITS. 

EPPING  FOEEST  ACT,  costs  of  arbitration  costs  of  purchase,  472. 


INDEX.  895 

EQUITY, 

submission  by  order  of  court  of,  95. 
stay  of  proceedings  in,  95. 
revocable  at  will  of  a  party,  160. 

of  one  of  several  parties,  153. 
would  grant  discovery  on  compulsory  reference,  not  on  voluntary, 

96,  567. 

whether  jurisdiction  to  enlarge  time,  151. 
practical  enlargement,  152. 

issue  from  court  of,  not  referable  by  court  of  Nisi  Prius,  75,  95. 
jurisdiction  of,  gone  by  such  reference,  96. 
effect  of  an  award  as  a  decree,  515. 
whether  suit  will  lie  for  matter  omitted  in  award,  517. 

THE    AWARD    AS    A    GROUND   IN   OLD   TIMES    OF    PROCEEDINGS    OR 
DEFENCE  IN  EQUITY,  562. 

enforcing  an  award  by  bill  in  equity,  562. 
ivhen  specific  performance  decreed,  562. 

whatever  the  submission  action  will  lie,  562. 
performance  of  award  enforced  as  of  a  contract,  563. 
not  to  enforce  award  for  payment  of  money  only, 

563. 

to  enforce  award  of  lease  or  conveyance  of  lands,  563. 
under  Lands  Clauses  Act,  564. 
not  to  enforce  award  inconsistent  with  submission, 

564. 

not  unless  award  ratified  or  part  performed,  564. 
award  bad  in  law  enforced  when  part  performed,  565. 
party  not  bound  to  take  penalty  in  lieu  of  perform- 
ance, 566. 

proceeding  at  law  no  bar  to  bill,  566. 
whether  lapse  of  time  a  bar,  566. 
scire  facias  on  submission  by  recognisance,  567. 
discovery  when  allowed,  567. 
when  award  invalid  or  inequitable,  567. 

no  action  lies  to  enforce  award  contrary  to  law,  567. 
illegal  direction  not  enforceable,  567. 
award  directing  a  perpetuity,  567. 
unreasonable  award,  567. 
inequitable  award,  567. 

award  affecting  infant,  whether  enforced,  19,  567. 

married  woman's  lands,  568. 

enforcing  award  against  stranger  consenting  to  it,  569. 
stranger  bound  through  laches,  569. 
stranger  cannot  enforce  award,  569. 
demurrer  to  action  setting  forth  void  award,  570. 

award  void  in  part,  570. 
injunction  to  prevent  breach  of  award,  570. 

to  restrain  continuing  nuisance  not  pro- 
hibited by  award,  570. 

pleading  an  award  in  bar  to  an  action  in  equity,  570. 
pleading  award  to  bill  to  set  it  aside,  570. 
to  open  the  account,  570. 
plea  good  to  merits  and  discovery,  .~>7 1 . 
whether  award  made  after  bill  filed  pleadable,  571. 
ground  of  motion  to  stay  proceedings,  572. 
corruption  or  fraud  charged  in  bill,  57'J. 

must  be  denied  by  plea  and  answer,  572. 
whether  plea  of,  award  good,  when  corruption  denied  in 

answer  only,  572. 
answer  must  deny  specifically  charges  in  bill,  572. 
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EQUITY— contin  ued. 

THE  AWARD  AS  A  GROUND  IN  OLD  TIMES,  &C. — COiiti until. 

pleading  an  award  in  bar  to  an  action  in  equity — continued. 
plea  of  award  and  release,  573. 

no  plea  for  a  stranger  to  submission,  574. 
enforcing  an  award  by  summary  proceedings  in  equity,  57-1. 
^vhether  the  award  must  have  been  made  an  order  of  court 

before  enforcement,  514. 

making  award  in  suit  an  order  in  Chancery,  574. 
practice  since  Judicature  Acts,  574. 
motion  to  make  award  order  of  court  required  notice, 

576. 
making  award  under  the  statute  of  "Will.  III.  an 

order  of  Chancery,  575. 
award  cannot  be  made  a  record  at  law,  575. 
motion  to  enforce  award,  575. 

award  under  the  statute  of  Will.  III.,  575. 
award  not  a  judgment  or  decree,  576. 
submissions  to  have  effect  of  orders  of  court 

under  Arbitration  Act,  1889 . .  576. 
practice  enforcing  award  under  the  statute  of 

Will.  III.,  576. 
submission  and  award  must  have  been  made 

orders  of  court,  576. 

notice  of  motion  to  make  award  order,  576. 
service  of  award  and  demand  of  perform- 
ance, 577. 
notice  of  motion  for  order  to  obey  award, 

577. 

motion  in  term  or  vacation,  577. 
order  to  obey  award  within  a  specified  time, 

577. 

order  served  personally,  577. 
order  to  obey,  or  stand  committed,  577. 
order  absolute  for  committal,  577. 
party  imprisoned  until  he  obey,  578. 
practice  when  award  made  under  order  of  equity  in 

an  action,  578. 

award  made  order  of  court,  578. 
objections  to  award  not  allowed  after,  578. 
notice  of  motion  to  obey  award,  578. 
order  to  perform  within  specified  time,  578. 
order  enforced  as  order  in  a  suit,  578. 
by  attachment,  579. 
by  leave  of  the  court,  579. 

to  be  applied  for  on  notice  of  motion, 

579. 
enforcing  payment  of  sum  awarded  under  statute  of 

Victoria,  579. 

fieri  facias  and  elegit,  after  order,  579. 
taxing  costs  without  special  order,  579. 
enforcing  under  Arbitration  and  Judicature  Acts,  579. 
motion  to  pay  money  out  of  court  according  to  award, 

579. 
defendant   cannot  move  to   dismiss  plaintiff's  bill, 

submission  rule  of  court  of  common  law,  580. 
enforcing  award  in  a  charity  suit  by  petition,  580. 
consent  of  Attorney-General  requisite,  580. 
charitable   corporation   compelled    to   renew  a 
lease,  580. 
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EQUITY— continued. 

IMPEACHING  AN  AWARD  IN  EQUITY,  697. 

in  what  cases  Chancery  has  jurisdiction  to  set  aside  an  award, 

697. 

jurisdiction  of  Chancery  to  set  aside  awards,  697. 
Chancery  has  jurisdiction,  697. 
when  reference  by  private  agreement  not  made  rule  of 

court,  697. 

when  reference  in  an  action  at  common  law,  697. 
not  affected  by  the  statute  of  Will.  III.-,  698. 
whether  equity  has  jurisdiction  when  submission  out 
of  court  made  a  rule  of  a  court  of  common  law,  698. 
equity  no  jurisdiction,  698. 

jurisdiction  confined  to  the  court  of  which  submis- 
sion made  rule,  698. 
though  submission  not  made  rule  until  after 

award  made,  698. 
or  until  after  bill  filed,  698. 
though  submission  to  be  a  rule  of  Chancery,  Chancery 

no  jurisdiction  by  bill,  698. 
but  by  motion,  698. 
court  in  Arbitration  Act,  1889  . .  699. 
on  what  grounds  equity  will  set  aside  an  award,  699. 
usually  same  in  equity  as  at  law,  699. 
evidence  as  to  merits  let  in  to  impeach  conduct  of  arbi- 
trator, 699. 

equitable  proceedings  under  Arbitration  Act,  700. 
award  under  a  statute  made  on  a  mistake,  not  set  aside, 

700. 
what  the  modes  of  proceeding  to  set  aside  an  award  in  equity, 

701. 
proceeding  by  bill  to  set  aside  an  award,  701. 

bill    lay  when    submission    not    under    statute  of 

Will.  III.,  701. 
on  reference  of  suit  at  trial  of  an  issue,  jurisdiction" 

of  equity  gone,  701. 
grounds  of  objection  must  be  stated  particularly  in 

bill,  701. 

pleading  the  award  in  bar,  701. 
demurrer  when  grounds  alleged  insufficient,  702. 

not  that  parties  have  proceeded  at  law,  702.- 
arbitrator  charged  with  corruption  cannot  demur, 

502,  703. 

when  arbitrator  to  bo  made  a  defendant,  502,  703. 
proceeding  by  motion  to  set  aside  an  award,  703. 

whether  submission  be  in  a  suit  or  under  statute  of - 

Will.  III.,  703. 
only  course  when  submission  provided  for  being 

made  rule  in  Chancery,  703. 
submission  must  have  been  made  order  of  court 

before  motion,  703. 
notice  of  motion  must  bo  given,  703. 
motion  in  term  or  out  of  term,  703. 
notice  of  motion  must  state  grounds,  704. 
how  affidavits  to  bo  entitled,  704. 
cross-motion  to  set  aside,  on  motion  to  mako  award, 

order  of  court,  704. 

no  appeal  formerly  against  decision  of  Chancery,  70 1. 
appeal  against  refusal  to  set  aside  award  is  inter- 
locutory, 704. 

R.  3  M 
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EQUITY— continued. 

IMPEACHING  AN  AWARD  IN  EQUITY — Continued. 

what  the  modes  of  proceeding,  &c.—  continued. 

order  nisi  to  set  aside  award  under  Lands  Clauses 

Act,  704. 
filing  exceptions  to  an  award  in  a  suit,  704. 

old  practice  to  file  exceptions  to  awards,  704. 
present  practice  no  exceptions,  but  when  arbitrator, 

put  for  the  master,  704. 
reference  failing,  suit  proceeds,  709. 
reserved  liberty  to  apply  to  the  court,  710. 
enforcing  in  equity  a  contract  dependent  on  an  abortive  refer- 
ence, 710. 
when  reference  of  essential  terms,  no  action  will  lie  to 

enforce  contract,  710. 

equity  not  divide  an  estate,  or  fix  purchase  price,  710. 
death  of  agent  appointed  to  approve  price,  711. 
party  dying  after  award  prepared,  but  not  executed,  711. 
court  will  fix  price  when  submission  not  of  essence  and 

part  performance,  712. 
will  settle  separation  deed,  712. 

though  reference  respecting  price,  when  part  perform- 
ance, 712. 

award  made  after  time  elapsed,  when  enforced,  713. 
apportionment  of  compensation  under  Lands  Clauses  Act, 
456. 

EBKOK, 

clause  prohibiting,  striking  out,  80. 

did  not  lie  on  case  stated  pending  reference,  206. 

clerical,  in  award  amending,  142,  267,  310,  529,  668. 

in  order  of  reference  amending,  81. 

in  judgment,  award  not  set  aside  for,  667. 

ESTATE,  equity  not  divide,  reference  failing,  710. 

ESTOPPEL, 

award  acted  on  an,  559. 
award  where  not  an,  515. 

EVENT  OF  AWAED, 

when  costs  abide,  what  is,  390.     See  COSTS,  886  ;  CAUSE. 

to  be  construed  distributively,  392. 

when  claim  and  counter-claim  successful,  391. 

EVIDENCE, 

false,  punishment  for,  183. 

attempting  to  create,  a  misdemeanour,  184. 
how  taken,  on  a  reference,  177. 

on  oath,  182. 

subpoena  for  witnesses  to  give,  179. 
duty  of  arbitrator  to  hear,  185.     See  ARBITRATOR,  853. 
arbitrator  boiind  by  rules  of,  199.     See  ARBITRATOR,  854. 

should  take,  in  presence  of  parties,  191. 

should  take  notes  of,  189. 

should  hear,  on  reference  back,  generally,  489. 
by  affidavits,  when  admissible  on  reference,  184. 
rejecting,  no  ground  for  setting  aside  award,  673. 
awarding  contrary  to,  no  ground,  306. 
new,  discovered,  whether  ground,  673. 
admitting  improper,  whether  ground  for  revocation,  158. 
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EVIDENCE— cfmlinued. 

proof  of  submission  and  award,.  553. 

in  action  on  award,  execution  of  all  parties  must  be  proved, 

553. 
rule  embodying  submission  no  evidence  of  the  agreement  of 

reference,  553. 

but  evidence  of  submission  when  by  judge's  order,  553. 
performance  of  award  evidence  of  submission,  553. 
recital  in  award  no  evidence  of  appointment  of  third  arbi- 
trator, 554. 

acting  no  proof  of  appointment,  554, 
admission  by  plaintiff,  554. 

production  of  submission  and  award  prima  facie  evidence,  554. 
award  purporting  to  be  by  three,  executed  by  two  arbitrators, 

554. 
when  notices  under  Inclosure  Act  presumed  from  award,  554. 

order  of  justices  presumed,  554. 
effect  of  an  award  in  evidence,  555. 
valid  award  conclusive  as,  555. 

not  evidence  as  an  account  stated,  555. 
unless  adopted  and  acted  on,  555. 

in  ejectment,  award  respecting  title  to  land  conclusive,  555. 
conclusive  as  to  amount  of  damages,  555. 
when  award  conclusive  against  an  executor  as  to  assets, 

555. 
award  merely  finding  debt  existing,  not  conclusive, 

555. 

award  directing  executor  to  pay,  conclusive,  555. 
award  in  an  action  not  evidence  against  party  on  an 
indictment,  555. 

under  Lands  Clauses  Act,  no  evidence  as  to  right  to 

compensation,  556. 
effect  of  an  award  as  evidence  as  to  strangers,  556. 

no  evidence  of  right  or  reputation  against  stranger,  556. 
award  for  tenant  not  evidence  for  landlord,  556. 
not  evidence  for  the  crown  against  party,  557. 
award  sometimes  evidence  for  a  stranger,  557. 
evidence  for  arbitrator,  558. 
acted  on  evidence  as  to  stranger,  558. 
respecting  right  to  tolls,  558. 
stranger  acquiescing  in  award,  558. 
award  acted  on  an  estoppel,  559. 
impeaching  by  evidence  award  put  in,  evidence,  559. 
proving  matter  not  awarded  on,  5";!>. 
issues  in  cause  not  decided,  560. 
showing  demand  in  action  not  within  reference,  560. 
evidence  of  misconduct  or  mistake  of  arbitrator,  whether 

admissible,  560. 
correctness  of  arbitrator's  decision  cannot  bo  questioned, 

560. 

proving  submission  obtained  by  fraud,  561. 
proving  deficiency  of  assets  whore  proviso  in  submission 

for  aoatemont  in  such  event,  561. 
taken  before  referee,  court  may  use,  318. 

EWES  with  lamb,  award  as  to,  134. 

EX  PARTE, 

arbitrator  proceeding,  198.    Srt  ARBITRATOR,  854. 
when  ground  for  setting  aside  award,  (JH'i. 
3M2 
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EXAMINATION, 

on  oath  by  the  arbitrator,  182.     See  ARBITRATOR,  853. 
under  stat.  14  &  15  Viet.  c.  99  . .  183. 

EXCEPTIONS,  filing,  to  award,  704.    See  EQUITY. 

EXCESS, 

in  award,  325.     See  AWARD,  870. 

not  cured  by  recital  in  award,  258. 

setting  aside  award  for,  671.     See  SETTING  ASIDE,  940. 

EXCUSE  for  delay  in  moving  to  set  aside  award,  662.    See  SETTING 
ASIDE. 

EXECUTION, 

of  the  award,  248.     See  AWARD,  866. 

by  joint  arbitrators,  219. 

of  a  deed  awarded,  536.     See  PERFORMANCE. 

EXECUTION  UNDER  THE  STATUTE  OF  VICTORIA  (1  &  2  Viet.  C.  110), 
618. 

rule  to  pay  the  amount  awarded,  618. 

no  summary  execution  on  goods  before  statute,  618. 

statute  gives  to  rules  to  pay  effect  of  judgments,  618. 

rule  embodying  submission  not  a  rule  by  which  money 
is  payable,  619. 

construction  of  the  statute,  619. 

proper  course  to  move  for  rule  to  pay  amount  awarded, 
619. 

statute  gives  it  effect  of  a  judgment,  620. 

discretionary  with  court  to  grant  rule,  620. 

award  containing  no  direction  to  pay,  620. 

party  charged  with  perjury,  621. 

rule  refused  when  right  doubtful,  621. 

when  award  does  not  specify  amount,.  621. 

when  party  pursues  other  remedy,  621. 

attorney  cannot  have  rule  to  enforce  lien  in  his  own 
name,  622. 

no  rule  to  pay  for  compensation  awarded  under  Lands 

Clauses  Act,  622. 

nor  Public  Health  Act,  1875 . .  622. 
nor,  semble,  on  compulsory  reference  of  cause  under 
Common  Law  Procedure  Act,  622. 

effect  of  award  under  Arbitration  Act,  622. 
practice  as  to  obtaining  the  rule,  623. 

demand  of  performance  same  as  in  attachment,  623. 

service  of  award,  &c.,  same  as  in  attachment,  623. 

service  of  copy  award,  showing  original  afterwards,  623. 

sometimes  personal  service  dispensed  with,  623. 

demand  by  attorney  good,  award  to  pay  plaintiff  or  at- 
torney, 623. 

party  with  knowledge  of  award  avoiding  service,  624. 

moving  on  last  day  of  term,  624. 

rule  formerly  rule  nisi  on  reference  by  agreement,  624. 

now  on  notice  of  motion,  624. 

grounds  of,  to  be  stated,  624. 
form  of  rule,  625. 

on  reading  what,  rule  drawn  up,  625. 

rule,  six  day  rule,  625. 

whether  cause  can  be  shown  at  chambers,  625. 

service  of  rule  generally  personal,  625. 

consent  of  attorney  to  rule  absolute,  626. 
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EXECUTION— continued. 

EXECUTION  UNDER  THE  STATUTE  OF  VICTORIA — continued, 
practice  as  to  obtaining  the  rule — continued. 

cause  could  not  be  shown  last  day  of  term,  626. 

official  manager  of  company  being  wound  up  may  show 

cause,  626. 

same  objections  to  award  open  as  on  motion  for  attach- 
ment, 626. 

rule  refused  in  case  of  set-off,  626. 

•  no  objection,  time  for  setting  aside  award  not  expired,  627. 
no  rule  when  misnomer  of  party  in  award,  627. 
after  reference  back  no  rule  granted  on  old  allocatur,  627. 
rule  against  company  being  wound  up  refused,  627. 
presumption  of  payment  of  costs  of  award,  628. 
no  rule  award  ordering  payment  to  a  stranger,  628. 
attorney  of   corporation  not  appointed  under  seal  no 

answer  to  motion,  629. 
making  rule  absolute  on  terms,  629. 
on  motion  for  rule  award  referred  back,  629. 
producing  award  on  drawing  up  rule,  629. 
specifying  amount  of  costs  in  rule,  629. 
interest  on  sum  awarded,  629. 

no  scire  facias  necessary  after  a  year  and  a  day,  629. 
under  the  statute  of  Victoria,  in  equity,  579. 

by  fieri  facias  and  elegit,  579. 

execution  under  the  Arbitration  and  Judicature  Acts,  630. 
application  to  judge  or  master  at  Chambers,  630. 
official  requirements,  630. 

demand  of  payment  by  solicitor's  clerk  not  sufficient,  630. 
•  process  under  the  Eailway  Companies  Arbitration  Act,  631. 

EXECUTION  IN  THE  CAUSE  REFERRED,  632. 

entering  the  verdict  pursuant  to  the  award,  632. 

award  in  the  cause  same  effect  as  finding  of  jury,  632. 
verdict  taken  on  the  reference  modified  by  award,  633. 
no  enforcing  judgment  contrary  to  the  submission,  633. 
taxing  costs  of  cause  when  no  award  of  separate  damages 

in  the  cause,  633. 
practice  as  to  entering  verdict,  634. 

submission  must  have  been  made  rule  of  court,  634. 
postea  entered  pursuant  to  award,  634. 
no  application  to  court  necessary,  634. 
award  of  verdict  conditional  on  court's  decision,  635. 

when  party  had  to  apply  to  court,  635. 
rule  to  enter  verdict  or  set  aside  award,  635. 
verdict  cannot  bo  amended  by  arbitrator's  notes,  635. 
•  taxing  the  costs  of  the  cause  and  reference,  635. 
practice,  636. 

costs  of  cause  taxed,  636. 

special  case  costs  of  cause,  636. 
costs  on  distributive  finding  on  double  plea,  636. 
old  distinction  whether  reference   before  or  after 

verdict,  398,  399. 

apportioning  costs  of  the  cause  and  issues,  638. 
costs  of  witnesses,  638. 
accountant,  638. 
of  coxmsol,  639. 
how  far  master  will  question  arbitrator's  charges, 

639. 

costs  of  attorney  to  draw  award,  639. 
how  soon  costs  may  bo  taxed,  640. 


902  INDEX. 

EXECUTION— continued. 

EXECUTION  IN  THE  CAUSE  KEFEKKED — Continued. 

taxing  the  costs  of  the  cause  and  reference — continued, 
on  what  scale  costs  to  be  taxed,  640. 
costs  of  reference,  641. 

to  county  court  judge,  641. 

taxing  costs  of  cause  -when  no  damages  awarded,  641. 
master  must  tax  according  to  award,  641. 
taxing  costs  as  between  attorney  and  client,  641. 

power  of  arbitrator  to  allow,  641. 
court  directing  how  costs  to  be  taxed,  642. 

costs  of  issues,  642. 

taxation  not  reviewed  because  award  ambiguous,  642. 
whenever  submission  made  or  having  effect  of  rule,  master 

may  tax  costs,  643. 

c  •  taxing  costs  when  submission  rule  of  another  court,  643. 

whether  for  each  defendant  separately,  643. 
new  taxation  after  award  on  reference  back,  644. 
taxing  costs  of  cause  and  reference  separately,  643. 
judgment,  properly  for  costs  of  cause  only,  644. 

by  consent  may  be  for  all  costs,  644. 
reference  back  costs  of  abortive  award,  644. 
signing  judgment  pursuant  to  award,  645. 
no  rule  for  judgment  requisite,  645. 
when  judgment  signed,  646. 
'    *  -      under  Judicature  Acts,  645. 
motion  for  judgment,  645. 
official  requirements  for,  645. 

before  party  has  had  time  to  move  to  set  aside,  646. 
when  sum.  awarded  to  be  paid  at  a  future  day,  646. 
signing  judgment  on  compulsory  reference,  647. 
entering  up  judgment  nunc  pro  tune,  647. 

on  a  special  application,  647. 
award  on  last  day  of  term  when  judgment  to  be  entered, 

647. 

award  lost,  entering  up  judgment  on,  648. 
what  form  of  judgment  when  no  verdict  taken,  648. 
clause,  to  sign  judgment  for  amount  awarded,  648. 
judgment  in  ejectment  as  on  a  trial  at  Nisi  Prius,  648. 
entering  nominal  damages  to  warrant  judgment  for 

costs,  649. 

moving  for  judgment  on  an  indictment  referred,  649. 
entering  award  on  appeal  as  judgment  of  Quarter  Sessions, 
.  649. 
issuing  execution  for  the  amount  awarded,  650. 

no  demand  requisite  before  issuing  execution,  650. 
interest  on  sum  awarded,  650. 

obtaining  payment  out  of  sum  deposited  in  court,  650. 
mandamus  against  a  company,  650. 

local  board  of  health,  651. 
distress  infinite  against  railway  company,  651. 
setting  aside  execution,  694.    See  SETTING  ASIDE,  942. 

EXECUTOE, 

reference  by,  29. 

not  bound    to   appoint  arbitrator   by  testator's    agreement  to 
,  :•    refer,  29. 

demand  as,  matter  in  difference  on  general  reference,  123. 

when  reference  by,  a  devastavit,  30. 

how  far  reference  by,  and  admission  of  assets,  30. 
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EXECUTOK—  continued. 

may  show  arbitrator  that  he  has  no  assets,  188t 
personal  liability  of,  from  referring,  29. 
when  award  conclusive  against,  as  to  assets,  555. 
no  direction  in  the  award  to  pay,  30. 
direction  to  pay,  30,  418. 

out  of  assets  not  conclusive  against,  31,  419. 

quando,  31. 

award  not  set  aside  though  no  finding  as  to  assets,  287,  671, 
how  arbitrator  should  direct  executors  to  pay,  418. 
liability  to  costs  as  executors,  in  action,  397. 
personal  liability  to  costs,  31. 
action  on  award  against,  541. 

clause  in  submission  by  testator,  death  not  to  be  a  revocation,  169. 
not  bound  to  attend  before  arbitrator,  169. 
bound  as  to  assets  by  award  against  testator,  169. 
not  liable  to  attachment,  590. 
payment  to,  536. 
may  have  attachment  to  enforce  award,  588. 

EXPLOSIVES  ACT  (38  &  39  VICT.  c.  17).    See  STATUTES,  824. 

EXTORTION  of  excessive  fee  by  arbitrator,  495.    See  ARBITRATOR, 
859. 


FACTS,  duty  of  arbitrator  as  to  stating,  317,  321. 

FAILUEE  of  the  reference,  effect  of,  706.    See  CAUSE  ;  EQUITY. 

FEE, 

award  of,  by  arbitrator  to  himself,  385. 

of  arbitrator,  delivering  award  on  payment  of,  251. 

retaining  award  until  payment  of,  494. 
whether  action  or  attachment  lies  for,  493. 
liability  of  arbitrator  in  respect  of,  4U5. 
on  reference  to  official  referee,  94. 

FELON,  party  examined,  award  not  set  aside,  674. 

FELONY,  not  submissible,  11. 

FEMALE,  marriage  by,  revocation  of  submission,  163. 

FEME  COVERT,  reference  by,  16.    See  WIFE. 

FENCES,  to  erect,  awarding,  443. 

FIEEI  FACIAS  to  enforce  award  in  equity,  579. 

FILTERING,  award  as  to,  not  specifying  what  process,  438. 

FINALITY,  want  of,  ground  of  sotting  aside  award,  261,  667.    See 
SETTING  ASIDE,  940. 

FINLAY'S  ACT, 

appeal  against  award  not  under,  370. 
general  power  of  court  over  costs,  319. 

FIRE,  risk  of,  compensation  for,  462. 
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FIXTURES, 

where  arbitrator  rnay  not  order  replacement,  411. 
•when  award  bad  for  not  specifying  quality,  &c.,  438. 

FOREIGN  ATTACHMENT, 

no  answer  to  motion  for  attachment,  612. 
plea  of,  in  debt  on  arbitration  bond,  bad,  551. 
on  award,  good,  551. 

FOREIGN  COURT,  reference  to,  50. 

FOREIGNER,  when  not  good  arbitrator  by  French  law,  114. 

FRAUD, 

setting  aside  submission  for,  78. 
charge  of,  when  referable  compulsorily,  48,  90,  92. 
proving  in  action  submission  obtained  by,  561. 
setting  aside  award  for,  672. 

FRAUDS,  STATUTE  OF.    See  STATUTE  OF  FRAUDS. 

FRIENDLY  SOCIETY, 
what  is,  35. 
disputes  concerning,  settled  by  arbitration  according  to  the  rules, 

35. 

or  by  county  court,  35. 
claim  on  a  policy,  36. 
arbitrators  not  bound  to  hare  counsel,  35. 
distinction  between,  and  building  societies,  37. 

FRONTAGER, 

effect  of  award  on,  under  Public  Health  Act,  516. 
loss  of  river  frontage,  463. 

FURTHER, 

time  for  moving  to  set  aside  award,  657,  661.     See  SETTING  ASIDE, 

939. 
maintenance  of  action,  pleading  award  to,  548. 

FUTURE, 

claims,  reference  of,  134. 
differences  and  use  of  property,  5. 


GENERAL  VERDICT,  effect  of  award  of,  347. 
GOODWILL  to  be  considered  in  value  of  premises  taken,  463. 

GROUNDS, 

of  award,  whether  arbitrator  must  state,  503. 

for  setting  aside  award,  664.     See  SETTING  ASIDE,  939. 

must  be  stated  on  motion,  683. 
for  setting  aside  judgment,  need  not,  696. 

award  in  equity,  703.     See  EQUITY. 

GUARDIAN, 

death  of  infant,  revocation  of  submission  by,  168. 

award  to  give  bond  for  infant  to  convey,  held  unreasonable  568. 

GUILTY,  verdict  of,  should  be  taken  on  reference  of  indictment,  75. 
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HABEAS  CORPUS,  for  bringing  prisoner  for  examination  before 
referee,  179. 

HIGHWAY, 

indictment  for  non-repair  of,  not  arbitrable,  13. 

award  on,  not  evidence  of  liability  against  stranger,  557. 

of  herbage  to  surveyors  of,  524. 

obstruction  of,  compensation  for,  459.    See  LANDS  CLAUSES  CON- 
SOLIDATION ACT. 

HIGHWAY  ACT,  1864,  compulsory  reference  of  appeal,  98. 

HOSPITAL,  reference  by  master  and  fellows  of,  21. 

HOUSE  OF  COMMONS,  no  attachment  against  member,  590. 

HOUSE  OF  LORDS,  no  appeal  to,  formerly,  on  award  under  statute 
of  Will.  III.,  704, 

HOUSING  OF  THE  WORKING  CLASSES  ACT,  1890  (53  &  54 

Viet.  c.  70).     See  STATUTES,  833. 
submission  under,  7. 
arbitrators  under  Part  I.,  105. 

appointed  by  "  confirming  authority,"  105. 
appeal  from  award  of,  to  jury,  105. 
under  Part  II.,  105. 

appointment  by -Local  Government  Board,  105. 
repeal  by,  452. 

HUSBAND  AND  WIFE, 

submission  between,  when  valid,  17. 

between  husband's  and  wife's  trustee,  17. 
husband,  right  of,  to  refer  wife's  chattels,  17. 

wife's  chattels  as  executrix,  18. 
real  estate,  18. 

binding  wife  in  equity,  567. 

civiliter  mortuus,  wife  may  refer  alone,  16.     See  WIFE, 
award  of  payment  to  wife  only,  419. 
husband  whether  liable  to  attachment  for  default  of  wife,  18. 

HYPOTHETICAL, 

award,  323.     See  AWARD,  870. 
finding  on  pleas,  for  costs,  302. 


ILLEGALITY, 

matters  tainted  with,  not  referable,  5. 
•  award  to  do  illegal  act  invalid,  415. 
arbitrator  awarding  illegal  act  liable  personally,  498. 
when  arbitrator  judge  of,  award  not  set  aside,  667. 

IMPEACHING, 

award  by  motion  to  set  it  aside,  676.     See  SETTING  ASIDE,  941. 
by  evidence,  559.     See  EVIDENCE. 
in  equity,  697.     See  EQUITY. 

IMPOSSIBLE  AWARD  bad,  300.    See  AWARD,  870. 
IMPRISONMENT  for  contempt  in  disobeying  award,  586,  (il(i. 
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JN  EEM,  proceeding  in,  after  award,  516. 

INCAPACITY  of  arbitrator  or  umpire,  supplying  vacancy,  165. 

INCLOSURE  ACT, 

objects  of,  effected  by  arbitration,  6. 
powers  of  arbitrator  under,  440. 

giving  allotment  for  right  not  extinguished,  bad,  440. 

exchanged  lands  should  be  specified,  441. 

proper  consents  should  be  recited,  441. 

award  to  surveyors  of  highways  and  their  successors,  441. 

good  as  a  parliamentary  declaration  of  parties  to  hold, 
441. 

right  of  way  omitted  in  award,  441. 

when  unnecessary  to  specify  lands  liable  to  rent-charge,  442. 

what  a  neglecting  to  make  an  award,  442. 
award  under,  Chancery  no  jurisdiction  to  rectify,  441. 
no  ad  valorem  stamp  necessary  on  award,  253. 
award  under,  effect  of,  523. 

title  not  generally  given  by  allotment  before  award,  523. 
allotment  for  tithes  extinguished,  523. 

when  title  to  compensation  money  complete,  523. 
notices  under,  when  presumed  given,  554. 
order  of  justices  under,  when  presumed  made,  554. 

INCONSISTENT  AWARD, 
bad,  300.     See  AWAED,  870. 
setting  aside,  671. 

INDEMNITY, 

arbitrator  has  no  general  power  to  award,  424. 
only  when  a  necessary  provision,  425. 
award  of,  against  costs  of  action,  425. 

against  bills  of  exchange,  425. 

against  debts  from  a  certain  date,  425. 

against  costs  in  action  where  other  person's  name  used, 

426. 

principle  of  awarding,  426. 
award  omitting  to  decide  on  claim  for,  bad,  264,  268. 

INDICTMENT, 

for  felony  not  submissible,  1 1 . 

for  misdemeanor,  what  referable,  11.     See  MISDEMEAXOK. 

before  quarter  sessions  referable,  14. 

whether  consent  of  court  to  reference  requisite,  14. 

referable  at  Nisi  Prius,  75. 

on  reference  verdict  of  guilty  should  be  taken,  75. 

no  compulsory  reference  of,  within  Arbitration  Act,  59,  75. 

Statute  of  Will.  III.  did  not  make  reference  of,  irrevocable,  157. 

costs  incident  to,  what  are,  377. 

awarding  compensation  for  injury  after,  133. 

moving  for  judgment  on,  pursuant  to  award,  659. 

attachment  lies  to  enforce  award  on,  588. 

award  in  a  cause  not  evidence  on,  554,  557. 

INDORSEMENT, 

enlarging  time  by,  when  necessary,  146. 
appointing  umpire  by,  when  necessary,  234. 

INEQUITABLE  AWARD,  enforcing,  in  equity,  567. 
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INFANT, 

submission  of,  voidable,  not  void,  18. 

when  plaintiff  in  a  suit,  solicitor  cannot  bind  by  referring,  27. 

party  bound  for,  18. 

whether  equity  will  enforce  award  affecting,  19,  568. ' 

reference  to  the  master  whether  arbitration  for  infant's  benefit,  19. 

mutuality  of  infant's  submission,  19,  298,  567. 

parties  referring  with  full  knowledge  of  the  infancy,  19. 

award  not  set  aside  because  infant  party,  674. 

plaintiff  avoiding  award  defendant  may  proceed  in  action,  707. 

INFERIOR  COURT,  costs  of  cause  in,  award  must  fix  amount,  290, 
382. 

INJUNCTION, 

to  restrain  arbitrator  from  proceeding,  203. 

when  not  granted,  204. 

party  from  proceeding  with  reference,  204. 
awarding,  against  recovering  at  law,  389. 
not  granted  to  stay  action  after  agreement  to  refer,  65. 
equity  might  grant,  against  proceeding  on  award,  204,  698. 
to  prevent  breach  of  award,  570.  . 

recurrence  of  nuisance  awarded  on,  432. 

INJURIOUSLY  affecting  land  by  railway  works,  458. 

INQUIRY, 

by  court  of  arbitrator  as  to  grounds  of  award,  314.     See  ARBI- 
TRATOR, 860. 

writ  of,  when  unnecessary  in  action  on  award,  543. 
of  official  referee,  87.    See  REFEREE. 

INSOLVENT, 

reference  by  assignee  of,  concerning  estate  of,  34. 
liability  of  assignee,  34. 
consent  of  creditors  to  reference,  34. 

need  not  be  averred  in  action  on  the  award,  34. 
insolvency,  whether  revocation  of  submission  by,  163. 

when  award  set  aside  for,  678. 
might  move  to  set  aside  award,  673. 

INSPECTION, 

of  promises,  discretionary  in  arbitrator,  187. 

deciding  on,  without  evidence,  187. 
of  samples,  187. 

INSTALMENTS, 

payment  by,  award  of,  416. 
awarded,  when  assumpsit  lay  for,  541. 

INTEREST, 

right  to,  is  a  question  of  fact,  420. 
arbitrator  may  allow  when  court  cannot,  420. 
awarding  interest  as  damages,  420,  421. 

in  benefit  building  society  arbitration,  421. 
award  of,  from  date  of  last  settlement,  293. 
on  sum  awarded,  recoverable  in  action,  542. 

not  by  attachment,  589. 

nor  formerly  by  execution  in  the  cause  referred,  650. 

under  Rules  of  Court,  (550. 

on  rule  to  pay  sum  awarded,  629. 

direction  as  to,  in  writ  of  execution,  650. 
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INTEEEST— continued. 

under  Judicature  and  Companies  Acts,  543. 
Artizans'  Dwellings  Act,  523. 

INTERESTS,  PERSONAL,   of  arbitrator,  492.     See  AKBITRATOE, 
-  859. 

INTERLOCUTORY, 
award,  205. 

judgment  on  special  case,  when,  319. 

appeals  from  judge  in  Chancery  refusing  to  set  aside  award,  692, 
704. 

INTERPLEADER  on  adverse  claims  to  money  deposited  with  arbi- 
trator, 499. 

INTERPRETATION  ACT,  1890  (52  &  53  Viet.  c.  53),  words  in  singular 
include  plural,  and  vice  versa,  248. 

INTERROGATORIES, 

filing,  on  attachment,  615.    See  ATTACHMENT. 
referee  answering,  369. 

IRELAND,  Arbitration  Act,  1889,  does  not  apply  to,  41. 

IRREGULARITY, 

of  arbitrator  in  conducting  the  reference.     See  AEBITEATOE. 

in  examination  of  witnesses,  191. 

ground  for  setting  aside  award,  665. 

no  answer  to  motion  for  attachment,  609. 

may  be  waived,  196. 

improper  enlargement  of  time,  196. 

improper  appointment  of  umpire,  196. 

course  to  cure,  197. 

setting  aside  judgment  on  award  for,  695. 
waiver  of,  in  entering  judgment,  694. 

in  service  of  affidavits  on  motion  for  attachment  condoned,  608. 
in  proceedings  for  contempt,  answer  to  motion  for  attachment,  609. 
objections  to  be  stated  when  moving  to  set  aside  for,  696. 

ISSUE, 

of  law,  whether  referred  by  ref en-ing  cause,  126. 
directed  pending  reference,  206. 

duty  of  arbitrator  to  award  on  each,  342.     See  CAUSE. 
clause  relieving  from  finding  on  each,  77. 
costs  of,  how  to  be  taxed,  642.     See  EXECUTION. 
not  decided  properly,  setting  aside  award  for,  669. 
out  of  Chancery  not  referable  by  court  of  Nisi  Prius,  75. 
reference  of,  abandons  suit,  95. 
no  new  trial  if  award  unsatisfactory  to  party,  701. 

ITA  QUOD,  clause  in  submission,  effect,  261.    See  AWAED. 


JOINDER, 

of  third  party  on  reference  of  a  cause,  71. 
by  order  of  referee,  23. 

JOINT  DAMAGES,  awarding  to  plaintiff  and  third  party,  360. 
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JOINT  AND  SEVERAL, 

disputes,  by  what  words,  referred,  131. 
how  to  award  on,  131. 

JOINT    STOCK    COMPANY,  reference   by,   38.  ,  See  COMPANIES 
CLAUSES  CONSOLIDATION  ACT. 

JUDGE, 

may  compel  reference,  87.    See  ARBITRATION  ACT,  1889. 

order  of,  reference  of  cause  by,  72. 

at  Nisi  Prius,  power  of,  to  refer,  before  Judicature  Acts,  89. 

discretion  of  appeal  from,  91. 

appeal  to,  from  refusal  of  referee  to  postpone  hearing,  177. 

arbitrator  with  same  power  as,  as  to  evidence,  320. 

as  to  certifying  for  costs,  404,  407. 
power  of,  to  certify  for  costs  after  award,  406. 
power  of,  to  enlarge  time,  by  the  submission,  143. 

by  statute,  152. 

application  to,  for  enforcing  award,  630. 
may  give  leave  to  revoke,  156. 

appoint  arbitrator  or  umpire  on  disagreement,  under  Arbi- 
tration Act,  1889.. 66,  214,  223. 

on  reference  under  Companies  Clauses  Act,  226. 
no  power  to  set  aside  award,  653. 

except  in  cause  in  Common  Pleas  of  Lancaster,  653. 
may  stay  proceedings  on  award,  653. 

JUDGMENT, 

effect  of  award  as  a,  514. 

award  of,  362.     See  CAUSE. 

power  of  arbitrator  and  referee  to  direct,  365. 

not  to  be  signed  when  no  verdict,  633. 

unless  provided  in  submission,  648. 
signing  pursuant  to  award,  645.     See  EXECUTION,  902. 
non  obstante  veredicto,  whether  right  to,  referred  by  referring 

cause,  126. 
motion  for,  prohibited  by  agreement  not 

to  sue,  69. 

excess  in  award,  as  to  entry  of,  326. 
unauthorized  entry,  setting  aside  award  for,  670. 
on  special  case,  319. 

when  interlocutory,  when  final,  319. 
appeal  from,  319. 

on  report  of  official  referee  moving  for,  371.    See  REFEREE. 
setting  aside,  693.    See  SETTING  ASIDE. 

directed  by  referee  and  entering  for  other  party,  G95. 
rule  to  pay  sum  awarded  has  effect  of,  620.     See  EXECUTION. 
of  quarter  sessions,  entering  award  as,  649. 

JUDICATURE  ACTS.    See  STATUTES,  808. 

prolonged  examination  of  documents  under,  92. 

referees  appointed  under,  93.     See  REFEREE. 

effect  of,  on  term  for  setting  aside  award,  654. 

execution  under,  630. 

appeal  against  judgment  on  compulsory  reference  under,  371. 

to  Divisional  Court,  whose  decision  final,  692. 
See  RULES  and  ORDERS. 

JUDICIAL  FUNCTIONS, 

arbitrator  delegating,  before  award,  207.     See  ARBITRATOR,  855. 
by  award,  281.     See  AWARD,  868. 
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JURISDICTION, 

of  the  arbitrator.     See  ARBITRATOR. 

of  a  judge.     See  JUDGE. 

of  a  court.     See  COURT. 

of  Chancery.     See  EQUITY. 

attachment  on  award  lies  against  party  beyond,  591. 

ousting,  61. 

JUROR, 

withdrawn,  reference  of  cause,  74. 

cause  not  necessarily  terminated,  707. 

JURY, 

discharged,  reference  of  cause,  74. 
arbitrator  in  the  place  of,  117. 
award  is  as  finding  of,  632. 

JUSTICE,  proceeding  contrary  to,  "  undue  means,"  675. 

JUSTICES, 

order  of,  presumed  to  support  award,  554. 

warrant  of,  to  enforce  award  under  Benefit  Building  Societies  Act, 

38. 

appointing  umpire  under  Lands  Clauses  Act,  225. 
receiving  declaration  of  arbitrator,  176. 


LACHES, 

of  solicitor  in  objecting  to  reference  by  counsel,  28. 
stranger  guilty  of,  bound  by  award,  23,  568. 

LANCASTER  COMMON  PLEAS,  setting  aside  award  on  cause  in, 
654. 

LAND, 

questions  relating  to,  referable,  4. 

not  settled  to  separate  use,  wiie  could  not  refer  as  to,  16. 
taking  warrant  of  attorney  to  abide  award  as  to,  44. 
conveying  to  arbitrator  upon  trust  to  divide,  44. 
may  not  be  awarded  in  satisfaction  for  personal  matters,  410. 
lien  on,  cannot  be  awarded,  411. 
award  in  ejectment  should  specify  parcels  of,  353. 
of  a  charitable  corporation,  award  as  to,  429,  580. 
where  conveyance  of,  awarded,  who  to  prepare,  429. 
of  a  stranger,  awarding  act  to  be  done  on,  449.     See  STRANGER. 
award  as  to,  determines  title  as  between  parties,  521. 
not  convey  title  as  against  stranger,  521. 

except  under  statute,  522.     Sec  INCLOSURE  ACT. 
conveyance  of,  should  be  awarded  to  pass  title,  267,  520. 

how  to  be  awarded,  428.     See  CONVEYANCE. 
award  may  direct  measurement  of,  284. 

taken  by  statute,  compensation  for,  6.     See  LANDS  CLAUSES  CON- 
SOLIDATION ACT. 
reference  as  to  price  of,  failing — enforcing  contract  in  equity,  712. 

LAND  DRAINAGE  ACTS, 
references  under,  7. 
compulsory  reference  of  appeal,  98. 
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LANDS  CLAUSES  CONSOLIDATION  ACT, 
8  &  9  Viet.  c.  18.    See  STATUTES,  817. 
32  &  33  Viet.  c.  18.    See  STATUTES,  817. 

what  matter  a  referable, 

compensation  for  lands  taken  for  public  undertaking,  6. 

taken,  used,  or  injured  by  railways,  6. 

markets  and  fairs — harbours,  docks,  and  piers,  7. 

for  water  works — improvements  in  towns — cemeteries,  7. 

for  injuries  by  drainage  by  statute,  7. 
price  of  lands  resold,  7. 
public  health — houses  of  working  classes,  7. 
railway  companies,  7. 
matters  authorized  or  directed  to  be  referred,  98. 

parties  to  the  reference, 

promoters  of  the  undertaking,  and  parties  claiming  interest  in 
lands,  38. 

how  submission  to  be  made, 

notice  by  promoters  lands  required,  98. 

claim  byparty  for  compensation  exceeding  fifty  pounds,  98, 452. 
demand  of  arbitration  by  party,  98. 
compulsory  on  promoters,  98. 
should  bo  limited  to  compensation,  99. 
parties  should  try  to  agree  on  single  arbitrator,  99. 
unless  agreeing  in  one,  each  to  appoint  an  arbitrator,  99. 
appointment  of  arbitrator,  the  submission,  100. 
submission  not  revocable  without  consent,  100. 

nor  by  death  of  party,  100. 

submission  held  to  be  a  submission  by  consent,  60,  101. 
one  side  refusing  to  appoint,  single  arbitrator  to  act  for  both, 

100. 

signature  of  secretary  or  clerk  binds  promoters,  101. 
on  death  or  incapacity  of  sole  arbitrator,  matter  referred  do 

novo,  101,  165. 

of  one  of  two,  new  arbitrator  appointed,  101, 165,  221. 
or  remaining  arbitrator  acts  alone,  101,  165,  221. 
on  refusal  or  neglect  to  act  of  one  of  two,  remaining  arbitrator 

may  proceed  alone,  101. 
what  not  a  refusal  to  act,  222. 

arbitrators  to  appoint  umpire  before  entering  on  matters  re- 
ferred, 101,  223. 

appointment  by,  to  be  in  writing,  225,  233. 
and  within  three  months  after  their  own  appointment, 

230. 

to  appoint  now  umpire  on  death  or  incapacity,  225. 
on  refusal  or  neglect  of  arbitrators,  two  justices  to  appoint 

umpire,  225. 
when  railway  company  party,  Board  of  Trade  to  appoint, 

226. 

submission  to  bo  made  a  rule  of  court,  584. 
costs  of  arbitration,  how  to  bo  borne,  101,  379. 
rule  to  pay  costs  of  award  not  granted,  622. 
costs  of  inquiry  settled  by  master  as  arbitrator,  115. 
declaration  by  arbitrators  and  umpire  before  entering  on 

reference,  176. 

wilfully  acting  contrary  to,  a  misdemeanor,  498. 
may  bo  made  oefore  any  justice,  176. 
arbitrators  and  umpire  may  administer  oath,  184,  190. 
examine  on  oath  parties  and  witnesses,  184,  190, 
call  for  documents,  190. 
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LANDS  CLAUSES  CONSOLIDATION  ACT— continued, 
time  for  award, 

within  twenty-one  days,  unless  time  enlarged,  141,  147. 
arbitrator  may  enlarge  to  three  months  from  appointment,  147. 
sole  arbitrator  has  three  months  to  award  in,  141. 
same  limit  on  reference  under  s.  68  . .  141. 
umpire,  authority  of,  when  it  commences,  240. 

duration  of  power  of,  three  months  from  duty  devolving, 

240. 

duty  of,  to  rehear  case,  244. 
~iow  award  to  be  made,  452. 
must  be  in  writing,  475. 
notice  to  treat,  452. 
service  of,  452. 

claim  must  state  nature  of  interest,  453. 
arbitrators  cannot  go  beyond  claim,  453. 
arbitrators  not  to  try  title,  453. 
party  failing  to  make  title  deposit  of  compensation  in  bank, 

453. 

on  deposit  estate  to  vest  in  promoters,  454. 
title  to  be  assumed  when  claim  under  s.  68  ..  454. 
promoters  may  contest  that  claimant  is  damaged,  455. 
award  no  evidence  only  legal  claims  considered,  455. 
party  claiming  greater  title  than  he  has,  455. 
amount  may  be  settled  before  liability,  under  Public  Health 

Act,  456. 

apportionment  by  equity  of  compensation,  456. 
arbitrator  not  empowered  to  try  whether  claim  to  easement 

well  founded,  456. 
though  claim  doubtful,  arbitrator  should  assess  compensation, 

457.  ' 

test  when  land  injuriously  affected,  none  being  taken,  458. 
compensation,  none  for  injury  to  amenities  or  annoyance,  458. 
for  special  damage  from  obstruction  of  high- 
way, 459. 

interference  with  ancient  lights,  460. 
abstraction  of  water,  461. 
injury  froni  use  of  railway,  461. 
damage  foreseen,  461. 
vibration,  noise  and  smoke,  461. 
when  land  taken,  larger  elements  of,  462. 
for  danger  from  fire,  462. 
for  cutting  off  springs,  462. 
depreciation  for  substituting  highway  for  river 

frontage,  462. 
goodwill,  trade  profits,  463. 
not  for  injury  from  works  on  other  land,  463. 
for  sewers,  464,  469. 
compensation  should  be  for  necessary  and  probable  damage, 

464. 

no  future  claim  sustainable,  if  unforeseen  damage  arise,  465. 
action,  not  arbitration,  for  damage  by  negligence,  466. 
compensation,  from  time  to  time,  466. 

for  severance  of  rifle  range,  466. 
depreciation  of  reservoir,  466. 
severance  of  accommodation  works,  467. 
arbitrator  has  no  right  to  set  out  approaches,  467. 

no  right  to  order  works,  467. 
damages  contingent  on  company's  option,  467.   ; 
no  right  to  order  payment,  468. 
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LANDS  CLAUSES  CONSOLIDATION  ACT— continued, 
how  award  to  be  made — continued. 

one  compensation  for  stream  to  be  taken  from  time  to  time, 

468. 

awarding  no  compensation  due,  468. 
awarding  no  damage  by  severance,  468. 
whether  a  sewer  a  benefit  or  not,  469. 
arbitrator  may  not  consider  excuse  for  not  paying  damages, 

469. 

nor  possible  claims  by  tenants,  469. 
land  of  yearly  tenant  injuriously  affected,  469. 
verbal  award  by  justices  to  yearly  tenant,  470. 
award  under  Artizans  and  Labourers  Dwellings  Improve- 
ment Act,  470,  523. 

special  case,  power  of  arbitrator  to  state,  470. 
under  Arbitration  Act,  470. 
appeal  from  decision  on,  320. 
costs  of  reference  and  award,  471. 

when  lands  taken  under  Public  Health  Act,  472. 
and  consequent  on  reference  under  Public  Health  Act,  471. 
under  Local  Act,  incorporating,  471. 
no  offer  by  promoters,  472. 

costs  when  lands  taken  under  Public  Health  Act,  1875 . .  471. 
how  late  promoters  may  offer  compensation,  472. 
whether  to  settle  costs  in  award,  472. 
costs  of  separate  claims,  473. 
no  lien  on  land  for  costs,  473. 
claim  for  costs  on  fund  in  court,  473. 
right  to  costs  before  conveyance  of  lands,  474. 
taxation  by  master  under  Lands  Clauses  Act,  1869 . .  474. 
no  costs  if  solicitor  uncertificated,  474. 
what  recitals  advisable  in  award,  474. 
misdescription  of  subject-matter,  475. 
delivery  of  award  to  promoters,  475. 
declaration  to  be  annexed  to  award,  476. 
compelling  promoters  to  take  up  award,  475. 
award  not  void  for  defect  of  form,  476. 
not  enforceable  summarily,  622. 
enforcing  award  by  action,  476. 

before  taxation,  477. 
time  for  moving  to  set  aside  award,  663. 
moving  to  set  aside  award  not  bar  right  to  costs  of  title,  477. 
award  not  prevent  deviation,  477. 
enforceable  in  equity  as  a  contract,  477. 
how  submission  to  be  made  a  rule  of  court,  584. 
if  Arbitration  Act  does  not  affect  it,  584. 
entitling  affidavits  for,  in  Chancery,  584. 
appointments  of  both  arbitrators  made  rule,  584. 

in  equity  order  drawn  up  upon  one  only  under  special 

circumstances,  584. 
advisable  to  make  the  appointments  of  the  arbitrators  in 

duplicate,  585. 

appointment  of  umpire  not  rule,  585. 
settling  compensation  by  jury  in  default  of  arbitration,  710. 

LAPSE  OF  TIME,  whether  bar  to  bill  to  enforce  award,  566. 

LAST  DAY  OF  TERM, 

no  attachment  granted  on,  606. 

no  cause  shown  on,  against  attachment,  607. 

R.  .  3N 
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LAST  DAY  OF  TEEM— continued. 

motion  for  rule  to  pay  money  awarded,  624. 
no  showing  cause  on,  against  rule,  626. 
motion  to  set  aside  award  rarely  allowed  on,  691. 

whether  cause  could  be  shown  on,  against,  685. 

LAW  AMENDMENT  ACT.    See  STATUTES,  804. 
LAW  TEEMS,  what  they  were,  655. 

LAY  AEBITEATOE, 

award  of,  same  effect  as  of  legal,  303. 
affidavit  by,  on  motion  to  set  aside  award,  680. 

LEASE, 

award  of.    See  CONVEYANCE. 
of  charity  lands,  429. 

enforcing,  580. 
for  too  long  a  period,  331. 

LEAVE  OF  COURT 

to  revoke,  155.     See  EEVOCATION. 

for  attachment,  608.     See  ATTACHMENT. 

LEGAL 

arbitrator,  award  of,  same  effect  as  of  lay,  303. 
misconduct  of  arbitrator,  what  amounts  to,  605. 

LETTEE 

of  arbitrator,  whether  receivable  to  affect  award,  311,  313. 
of  barrister  arbitrator,  whether  receivable  as  an  affidavit,  512. 

LIABILITY 

by  referring  of  executors.     See  EXECUTOR. 
of  trustees.     See  TRUSTEE. 
of  agent.     See  AGENT. 
of  assignee.     See  ASSIGNEE. 
of  arbitrator.    See  ARBITRATOR. 

LIBEETY  EESEEVED  to  apply  to  the  court,  709. 

LIEN 

cannot  be  awarded  on  land,  411. 

of  attorney  on  sum  awarded.     See  ATTORNEY. 

of  arbitrator  on  award  for  his  fees,  475,  494. 

LIMIT  OF  TIME 

for  matters  in  difference  to  arise,  132.     See  SUBMISSION. 
for  award  under  a  statute  when  directory  only,  141. 
for  setting  aside  award,  654.     See  SETTING  ASIDE. 

LIMITATIONS,  STATUTE  OF, 
plea  of,  in  action  on  award,  550. 
effect  of,  550. 

LIQUIDATED  DAMAGES,  for  breach  of  agreement  to  refer,  63. 
LOCAL  BOAED,  mandamus  against,  to  enforce  award,  650. 

LOCAL  GOVEENMENT  ACT,  1888  (51  &  52  Viet.  c.  41), 
reference  under,  104. 

of  questions  as  to  sewer,  104. 

between  county  and  county  borough,  104. 
arbitrator  under,  104. 
award  under,  104. 
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LOCAL  GOVEENMENT  BOAED, 

no  power  to  state  special  case  when  adjudging  between  local  boards, 

319. 
appointment  of  umpire  by,  under  Public  Health  Act,  1875  . .  103. 

of  arbitrator  by,  not  revocable  by  court,  161. 
re-opening  award  between  county  and  county  borough,  104. 

LOCAL  INVESTIGATION,  matter  requiring,  compulsorily  referred, 


LOED  CHANCELLOE,  order  as  to  referee's  business,  94. 

LOEDS,  HOUSE  OF,  no  appeal  to,  from  decision  on  an  award  under 
statute,  704. 

LOST, 

award,  whether  attachment  granted  on  copy,  607. 
entering  judgment  on,  648. 

LOT, 

appointing  umpire  by,  bad,  231.     See  UMPIRE. 
award  set  aside  for,  666. 

LUNAE  months,  time  in  submission  computed  by,  formerly,  139. 

LUNATIC, 

power  of  committee  or  wife  of,  to  refer,  32. 


MACHINEEY,  change  from  wood  to  iron,  awarding,  436. 
MAILS,  conveyance  by  railway.     See  STATUTES,  809. 

MANDAMUS 

to  enforce  award  against  a  company,  591,  650. 
to  promoters  to  take  up  award,  475. 

MAEEIAGE, 

arbitrator  cannot  award,  411. 
of  female  party  a  revocation,  163. 

without  notice  to  arbitrator,  163. 
plea  of,  in  action  on  an  award,  551.     See  PLEA. 
plea  of  consent  to,  in  action  for  revocation,  155. 
whether  attachment  lies  against  woman  after,  17. 

MAEEIED  WOMEN.    See  WIFE. 

MASTEE, 

reference  to,  whether  arbitration  for  infant's  benefit,  19. 
whether  for  lunatic's  benefit,  32. 
not,  whether  for  married  woman's  benefit,  16. 
whether  party  disobeying  award  in  contempt,  615. 
to  settle  terms  of  lease,  reference  failing,  710. 
evidence  by  affidavit  on,  184. 

has  all  powers  of  court  or  judge  under  Arbitration  Act,  1889 . .  72. 
not  to  direct  attachment,  606. 
as  arbitrator  to  settle  costs  of  inquiry  under  Lands  Clauses  Act, 

115. 

award  delegating  to,  to  tax  costs,  283. 
3  x  2 
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MASTEE— continued. 

taxation  of  costs  by,  award  not  ascertaining  amount,  290. 
a  ministerial  act,  283. 
under  Lands  Clauses  Act,   court  no  power  to 

review,  474. 
practice  taxing  costs  on  award,  635.     See  EXECUTION. 

MASTERS  AND  WORKMEN, 

disputes  between,  settled  by  arbitration,  by  statute,  8. 
no  stamp  on  submission  or  award,  252. 

MATTER  OMITTED 

from  award,  no  action  lies  for,  517. 

ground  for  setting  aside  award,  263,  673. 

MATTERS  IN  DIFFERENCE, 

what  are,  123.     See  SUBMISSION. 
award  must  decide  on  all,  261.     See  AWARD,  867. 
reference  of,  with  a  cause  not  under  Arbitration  Act  but  at  com- 
mon law,  88,  156. 

MATTERS  OF  ACCOUNT,  compulsory  reference  of  action  for,  6,  87. 
MEASUREMENT  of  land,  ministerial  duty,  284. 

MEETING  in  reference,  parties  bound  to  attend,  172.     See  ARBI- 
TRATOR. 

MEMBER  OF  PARLIAMENT  not  liable  to  attachment  on  award, 
590. 

MERCHANT-ARBITRATORS, 

not  authorised  to  examine  parties  apart,  1 94. 

not  to  delegate  decision  of  legal  point  to  barrister  arbitrator,  217. 

implied  promise  to  pay  to,  493. 

MESNE  PROFITS  to  time  of  award  part  of  compensation,  134. 

MINE, 

compensation  for  injury  to,  by  railway  to  be  referred,  7. 
whether  practice  in,  dangerous,  to  be  referred,  8. 

MINERS, 

verdict  of  jury  of,  no  award,  254. 
award  as  to,  made  under  mistake,  700. 

MINISTERIAL, 

duty,  delegating  performance  of,  before  award,  207.     See  ARBI- 
TRATOR, 855. 
by  award,  284.     See  AWARD,  868. 

MISBEHAVIOUR  of  arbitrator.     See  MISCONDUCT. 

MISCONDUCT, 

liability  of  arbitrator  for.    See  ARBITRATOR — Personal  Interests,  859. 
of  arbitrator  not  pleadable  in  action  on  award,  550.     See  PLEA. 

evidence    of,    not    admissible  in  action,    560.      See 

EVIDENCE. 

of  party  pleadable  to  action  for  revocation,  155. 
cannot  be  shown  for  cause  against  attachment,  609. 

or  against  rule  to  pay  sum  awarded,  626. 
ground  for  setting  aside  award,  664.     See  SETTING 

ASIDE. 

gross  mistake  treated  as,  308. 
when  bill  in  equity  only  remedy,  653. 
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MISDEMEANOR, 
what  referable,  11. 

when  remedy  by  action,  misdemeanor  referable,  11. 
whether  conspiracy  referable,  12. 
offence  of  public  nature  not  referable,  12. 
riot — obstructing  public  officer  not  referable,  12. 
offence  against  Toleration  Act  not  referable,  12. 
assault — nuisance,  13. 
perjury,  charge  of,  not  referable,  13. 
non-repair  of  highway,  13. 

how  referred  after  indictment,  13.     See  INDICTMENT. 
arbitrator  acting  contrary  to  declaration  a,  498. 

MISNOMEK, 

in  affidavit  of  service,  605. 
in  copy  of  allocator,  601. 

MISTAKE, 

in  submission,  amending,  79. 

setting  aside  submission  for,  78. 

of  arbitrator  as  to  evidence,  when  ground  of  revocation,  160. 

in  recital  of  award  immaterial,  258. 

clerical,  in  misdescribing  subject-matter,  267,  668. 

OF  ARBITRATOR,  THE  AWARD  HOW  FAR  AFFECTED  BY,  303. 

when  award  good  on  its  face,  303. 

award    of    lay  and    legal    arbitrator,   same  effect, 

303. 
erroneous  judgment  of  arbitrator,  court  not  review, 

304,  667. 
deciding  apothecary  may   charge  for   attendances, 

304. 

demurrer  wrongly,  305. 
liquidated  damages  to  be  a  penalty,  305. 
claim    for  damages  recoverable  in  debt, 

305. 

contrary  to  evidence,  306. 
as  to  legality  of  contract,  667. 
exceptions  to  the  rule,  306. 

examination    whether    arbitrator    taxed    costs 

rightly,  306. 
question  of  law,  306. 
whether  mixed  question  of  law  and  fact  rightly 

decided,  306. 

arbitrator,  power  to  correct  clerical,  310. 
in  equity,  award  set  aside  for  gross  mistake  admitted 

by  arbitrator,  306. 
admitted,  setting  aside  at  law,  307. 

referring  back  for,  483. 
at  law,   modern  rule  award  not  impoachablo  for 

mistake,  308,  667. 
not  referred  back  for,  483. 
mistake  amounting  to  misconduct,  308. 
in  favour  of  party  moving,  no  ground  for  setting 

aside  award,  669,  686. 
award    by  mistake  not  the  award    of    arbitrator, 

309. 

affidavit  by  arbitrator  of,  311. 

statement  as  to,  by  arbitrator,  effect  of,  312.     See 
ARBITRATOR,  858. 
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MISTAKE— con  tin  tied. 

OF  ARBITRATOR,  THE  AWARD  HOW  FAR  AFFECTED  BY — COntd. 
award  setting  forth  grounds  of  decision,  316. 

•whether  court  will  review  them  for  mistake  alleged, 

316. 
old  practice,  courts  reviewed  decision,  316. 

when  arbitrator  wrong  in  law,  316. 
Queen's  Bench  not  review  them,  unless  power  to  state 

case,  316. 

court  not  examine  sufficiency  of  facts  stated,  317. 
stating  insufficient  reasons,  317. 
court  not  presume  facts  stated    only  grounds    of 

award,  317. 
stating  facts  without  positive  decision  formerly  bad, 

317. 
where  positive  finding,  statement  held  surplusage, 

317. 
of  arbitrator  not  pleadable  to  action  on  award,  550.     See 

PLEA. 

evidence  of,  not  admissible  in  action,  560.    See  EVIDENCE. 
in  award  when  a  bar  to  attachment,  593. 
award  made  under,  when  not  set  aside,  700. 
arbitrator  not  to  be  made  defendant  to  bill  to  set  aside 
for,  501. 

MOIETIES,  award  of,  to  pay  and  receive  in,  421. 
MONEY,  arbitrator  may  award,  411. 
MONEY  BOND,  award  of,  416. 

MONTHS,  lunar  not  calendar,  time  for  awarding,  formerly  computed 
by,  139. 

MOEAL  CONSIDEEATIONS,  whether  arbitrator  may  notice,  120. 
MOEAYIAN,  affirmation  of,  attachment  granted  on,  606. 

MOETGAGE, 

rights  under,  not  referable  under  Benefit  Building  Societies  Act, 

36. 
questions  of  construction  of,  not  "  disputes  "  under  that  Act,  37. 

MOTION, 

for  arrest  of  judgment  for  judgment  non  obstante  veredicto,  pro- 
hibited by  agreement  not  to  sue,  69. 
to  vary  or  adopt  report  of  referee,  368. 
for  judgment,  when  referee  abstains  from  directing,  371. 

on  indictment  referred,  649. 
to  set  aside  judgment  directed  by  referee,  372. 
for  costs  for  preventing  award,  107. 
for  leave  to  revoke,  156.     See  REVOCATION. 
for  enlargement  of  time,  150.     See  ENLARGEMENT. 
for  attachment  on  the  award,  606.     See  ATTACHMENT,  863. 
for  setting  aside  award,  676.     See  SETTING  ASIDE,  941. 
for  referring  back  award,  481. 
in  equity  to  enforce  award,  575.     See  EQUITY. 
to  set  aside  award,  703.     See  EQUITY. 

MUTUAL,  award  must  be,  296.     See  AWARD,  869. 

MUTUAL  EELEASES,  award  of,  269.    See  EELEASES,  MUTUAL. 
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NAME  of  other  party,  award  to  sue  in,  424,  436. 
NEGLECT  to  make  an  award,  what  is  a,  101,  442. 
NEGLIGENCE,  damages  by,  ground  of  action,  not  arbitration,  466. 
NEW  ASSIGNMENT,  awarding  on,  357. 
NEW  MATTER  discovered,  whether  award  set  aside,  673. 

NEW  TRIAL, 

when  award  in  a  cause  set  aside,  690,  707.    See  CAUSE. 
costs  of  first  trial,  not  follow  success  on,  708. 

NEXT  FRIEND, 

of  wife,  whether  to  be  party  to  reference,  17. 

of  infant,  not  bound  by  solicitor  referring  suit,  19. 

NISI  PRIUS,  order  of.    See  ORDER  ;  CAUSE. 
NO  AWARD,  plea  of,  in  action  on  award,  549.     See  PLEA. 
NON-REPAIR  of  road,  indictment  for,  not  referable,  13. 
NONSUIT,  award  of,  337. 

NOTES, 

of  the  evidence,  arbitrator  should  take,  189. 
of  arbitrator  used  by  umpire  as  evidence,  243. 

banister  not  to  be  used  on  motion  to  set  aside  award, 

oil,  680. 
court  not  amend  verdict  by,  635. 

NOTICE, 

to  arbitrator  of  matter  in  difference,  263. 

of  appointment  for  meetings  must  be  given  to  all  parties,  173. 

to  all  the  arbitrators, 

220. 

to  appoint  arbitrator  or  umpire,  67. 
of  intention  to  attend  reference  by  counsel,  173. 
that  arbitrator  will  proceed  ex  parte,  198. 
of  enlargement  may  be  verbal,  for  attachment,  600. 
of  revocation,  when  to  be  given  to  arbitrator,  154,  164. 

need  not  be  averred  in  pleading  revocation,  155. 
of  award  made,  need  not  be  given  to  party,  530,  544. 

publication  to  the  parties,  656. 
of  report  made,  to  be  given  by  referee,  368. 
requiring  arbitration  to  settle  compensation,   98.      See  LANDS 

CLAUSES  CONSOLIDATION  ACT. 
of  motion,  form  of,  Appendix,  788. 
for  rule  to  pay,  624. 
for  attachment,  607. 

service  of,  on  solicitor,  608. 
to  vary  or  remit  report  to  referee,  368. 
sufficient  complaint  for  setting  aside  award,  659. 
to  set  aside  award  in  equity,  703. 
must  specify  grounds,  685,  704. 
under  Inclosure  Act,  when  presumed  given,  554. 
to  treat  under  Lands  Clauses  Act,  452. 
binds  the  parties,  452. 
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NUISANCE, 

indictment  for,  referable,  13. 

attachment  to  enforce  award  on,  588. 
moving  for  judgment  on,  649. 
injunction  to  prevent  recurrence  of,  432. 

NUL  AGAED.    See  No  AWAKD. 
NULLITY,  setting  aside  award  when  a,  668. 

NUNC  PEG  TUNG, 

entering  judgment,  647.     See  EXECUTION. 
rule  to  set  aside  award  drawn  up,  658. 


OATH, 

power  of  arbitrator  to  administer,  183. 
examination  of  witness  on,  182. 

OBJECTION,  G-KOUNDS  OF,  for  setting  aside  award,  664.     See 
SETTING  ASIDE. 

OFFICER  OF  COUET, 

arbitrator  and  referee  when,  203. 
power  of  court  over,  203. 

OFFICIAL  MANAGES  under  Winding-up  Act  may  show  cause, 
626. 

OFFICIAL  EEFEEEE.    See  EEFEREE. 
appointment  of,  93. 
distribution  of  business  among,  93. 
fees  for  proceedings  before,  94. 

OPINION, 

scientific,  adoption  of,  by  arbitrator,  208. 

positive,  an  award,  256. 

of  counsel,  whether  an  award,  256. 

arbitrator  taking,  award  not  set  aside,  666. 

OEDEE, 

of  a  judge.     See  JUDGE. 

submission  by.     See  CAUSE. 
of  Nisi  Prius,  submission  by.     See  CAUSE. 

revoking,  a  contempt  of  court,  106. 
ground  of  action,  106. 

revocable  by  writing  not  under  seal,  157. 

amendment  of.     See  ALTERATION. 
of  reference  under  Arbitration  Act,  87. 
of  court,  submission  to  have  effect  of,  53. 
to  obey  award  in  equity,  577. 
to  pay  sum  awarded.     See  EXECUTION. 

OEDEES  AND  EULES.     See  EULES. 

OEIGINAL  award,  &c.,  showing,  on  demand  of  performance,  600. 

OUTLAW  cannot  refer,  15. 
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PAEDON,  begging,  arbitrator  may  award,  411. 

PAEISH  OFFICEES, 

award  of  land  to,  441.     See  INCLOSURE  ACT. 
prevented  levying  rate  in  fraud  of  award,  10. 

PAELIAMENT,  MEMBEE  OF,  not  liable  to  attachment,  590. 

PAEOL, 

submission,  though  valid,  disadvantageous,  52. 

cannot  be  made  a  rule  of  court,  52. 

effect  of  Statute  of  Frauds  on,  53. 

award  on,  no  plea  to  action  on  bond,  548. 
appointment  of  arbitrator  under  Public  Health  Act  void,  53. 
Arbitration  Act  not  apply,  53. 
revocation  of  arbitration  bond  by,  154. 
award,  when  valid,  253. 

effect  of,  516,  592. 
whether  attachment  lies  on,  592. 

PAET  of  award  only  set  aside,  689. 

PAET  PEEFOEMANCE, 

of  award,  effect  of,  in  equity,  564. 

enforcing  contract  on,  though  reference  failed,  718. 

PAETIALITY  of  arbitrator.     See  MISCONDUCT. 
PAETICULAEITY,  award  set  aside  for  want  of,  669. 

PAETICULAES, 

of  demand,  whether  limited  to  damages,  359. 
enlarged  after  reference,  82. 
not  necessarily  before  arbitrator,  175. 
of  set-off  not  allowed  after  reference,  82. 

PAETIES  TO  A  EEFEEENCE, 

persons  interested  in  the  subject-matters,  15. 
persons  capable  of  contracting,  15. 

not  persons  attainted,  or  outlaws,  15. 
married  women,  16.     See  WIFE. 
husband  and  wife,  17.    See  HUSBAND  AND  WIFE. 
infant,  18.    See  INFANT. 

partners  and  parties  with  joint  interests,  20.     See  PARTNERS. 
corporation,  21.     See  CORPORATION. 
parties  interested  added,  on  reference  of  a  cause,  22. 

added  afterwards,  by  subsequent  consent,  22. 
by  acquiescence,  22. 
by  laches,  23. 

persons  not  interested, 

authorized  agent,  23.     See  AGENT. 

attorneys  and  solicitors,  25.     See  ATTORNEY. 

counsel,  27.     See  COUNSEL. 

executors  and  administrators,  29.     See  EXECUTOR. 

trustees,  32.    See  TRUSTEE. 

committee  of  lunatic,  32.     See  LUNATIC. 

public  officer,  32.    See  PUBLIC  OFFICER. 
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PAETIES  TO  A  REFERENCE— continued. 
persons  empowered  to  refer  by  statute,  33. 

trustees  of  bankrupts,  33.     See  ASSIGNEE. 
trustees  of  savings  banks,  34.     See  SAVINGS  BANK. 

friendly  societies,  34.     See  FRIENDLY  SOCIETY. 
benefit    building    societies,    36.       See    BENEFIT    BUILDING 

SOCIETIES. 

promoters  of  public  undertakings,  38. 
parties  interested    in  lands    taken,    &c.,    38.      See    LANDS 

CLAUSES  CONSOLIDATION  ACT. 

railway  companies,  38.    See  BAILWAYS  CLAUSES  CONSOLIDA- 
TION ACT. 

joint  stock  companies,  38.    See  COMPANIES  CLAUSES  CON- 
SOLIDATION ACT. 
the  Crown,  39. 

of  a  cause  must  be  those  on  the  record,  71. 
examination  of,  as  witnesses,  189.     See  ARBITRATOR. 
examination  of,  one  found  to  be  a  felon,  whether  award  set  aside, 

674. 

excluding  from  meetings,  174. 
attending  reference  privileged  from  arrest,  181. 
award  must  decide  as  to  all,  269. 
effect  of,  on.     See  AWARD. 

deceased,  liability  of  executor  of.     See  EXECUTOR. 
dying  before  sum  awarded  paid,  536. 
deceiving  opponent  or  arbitrator,  award  set  aside,  672. 

PARTITION, 

powers  of  commissioners  of,  443. 

awarding  right  of  way  over  allotment,  443. 

directing  lots  to  be  fenced  off,  443. 

awarding  two  separated  lots  to  one  party,  443. 
arbitrator  making,  must  award  a  conveyance,  267,  443. 

PAKTNEES, 

reference  by,  not  bind  co-partners,  20. 

power  to  sue  not  give  power  to  refer,  20. 

bound  for  others,  20. 

when  all  must  execute,  or  none  bound,  20,  136. 

reference  of  all  matters  between  all  or  any,  55. 

arbitration  clause  not  revocable,  153. 

effect  of  reference  of  disputes  between,  128. 

how  to  award  on  the  joint  debts  and  credits  of  a  firm,  421. 

awarding  to  pay  and  receive  in  moieties,  421. 

when  unnecessary  to  specify  amounts,  422. 

awarding  all  debts  and  credits  to  one,  422. 
appointing  a  receiver,  422. 
awarding  on  the  partnership  stock,  253,  423. 
omitting  to  provide  for  deficiency  of  assets,  423. 
awarding  dissolution  of  partnership,  421. 
settling  terms  of  dissolution  of  partnership,  424. 

awarding  right  to  sue  in  partner's  name,  424. 

restraining  one  party  from  trading  in  particular  town,  424. 
accounting  in  equity  for  item  omitted  in  award,  518. 
stranger  cannot  enforce  award  between,  569. 

PARTY, 

interested  added,  22. 

by  subsequent  consent,  22. 
by  acquiescence  or  laches,  23. 
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PAYING  EXPENSES,  reference  under  Public  Health  Act,  130. 

PAYMENT, 

how  arbitrator  should  award  as  to,  415. 
arbitrator  should  direct,  415. 

no  attachment  on  award  without,  415. 
may  fix  time  and  place  of,  415. 

awarding  promissory  note  or  money  bond  to  be  given,  415. 
by  instalments,  416. 
on  a  Sunday,  416. 

penalty  for  non-payment  at  time  specified,  416. 
when  fixing  time  of,  improper,  416. 
when  arbitrator  to  ascertain  purchase  price,  416. 
when  awarding  damages  on  a  verdict,  360,  416. 
ordering  payment  of  rent  not  yet  due,  bad,  416. 
setting  off  cross  claims,  417. 
extent  of  power  as  to  directing,  417. 
award  to  pay  plaintiff  or  his  attorney,  good,  296. 
in  case  of  benefit  building  society,  418. 
party  dying,  how  to  award  executor  to  make,  418. 
reference  by  executor,  proper  mode  of  directing,  418. 
awarding  executor  to  pay,  30,  418. 
testator  indebted,  419. 
executor  to  pay  out  of  assets  quando,  31,  419. 

to  pay  out  of  assets,  31,  419. 
payment  to  executor,  537. 

directing  assignees  to  repay  sum  paid  by  mistake,  419. 
directing,  to  be  made  to  wife,  and  not  husband  and  wife,  419. 
plea  of,  awarding  on,  348. 
of  money  awarded,  how  to  be  made,  533. 
out  of  sum  in  court  of  law,  650. 
out  of  money  in  court  of  equity,  579. 
whether,  precludes  motion  to  set  aside,  688. 

PEEE,  no  attachment  on  award  against,  590. 

PENALTY, 

arbitrator  may  impose,  in  award,  416. 

offer  of,  no  discharge  from  performance  of  award,  566. 

PEREMPTORY, 

undertaking,  waiver  of,  by  reference,  85. 
notice  of  appointment  for  a  meeting,  198. 

PERFORMANCE, 

what  a  sufficient,  of  the  award,  530. 

party  has  a  reasonable  time  for,  530. 

may  bo  at  several  times,  530. 

party  bound  to  take  notice  of  award  being  made,  530. 

stranger  stakeholder  not  bound  to  take  notice,  531. 

party  must  obey  award  substantially,  531. 

award  to  pay  money  to  wife,  531. 

to  keep  drain  cleansed,  531. 
party  must  comply  as  far  as  lawful  and  possible,  531. 

such  performance  answer  to  attachment,  531. 

award  to  remove  weirs,  stranger  interested,  532. 
to  reinstate  premises  pulled  down,  532. 
to  dig  for  coal,  532. 
party  to  pay  must  tender  money,  533. 

must  seek  out  party  entitled,  533. 

must  get  costs  taxed,  if  requisite,  533. 
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PERFORMANCE— continued. 

award  to  enjoy  house  paying  rent,  533. 

to  make  a  lease  rendering  rent,  533. 
award,  all  suits  to  cease,  533. 

when  proceeding  in  a  suit  a  breach,  533. 

court  no  power  to  order  award  to  be  delivered  up  on  payment,  534. 
of  an  award  directing  the  execution  of  a  deed,  534. 
when  request  to  execute  deed  necessary,  534. 
who  to  prepare  and  tender  conveyance,  534. 
ordinary  rule  between  vendor  and  purchaser,  535. 
deed  tendered  should  agree  with  award,  536. 
demanding  execution  by  agent,  536. 

no  power  of  attorney  to  agent  requisite,  536. 
award  to  execute  release  on  payment,  536. 
death  of  party,  payment  to  executor,  536. 
award  of  release  to  time  of  award,  537. 
delivering  release  to  stranger  for  party's  use,  537. 
award  to  execute  indemnity,  537. 

that  plaintiff  shall  stand  acquitted  of  a  suit,  537. 
to  acquit  of  a  debt,  537. 
quod  staret  quietus  of  rent,  538. 
of  award,  evidence  of  submission,  553. 

pleading,  550.     See  PLEA. 
of  award  enforcing,  in  equity,  562.     See  EQUITY. 

PEKFOKMANCE,  SPECIFIC.    See  SPECIFIC  PERFORMANCE. 
PERIOD.     See  TIME. 

PERIODICAL, 

claims,  reference  of,  135. 
limits  for  awarding,  140. 

PERJURY, 

indictment  for,  not  referable,  13. 
witness  on  reference  liable  for,  183,  674. 

not  on  reference  under  old  County  Courts  Act,  184. 
of  witness,  when  award  set  aside  for,  674.     See  WITNESS. 
award,  no  evidence  of,  555. 

PERPETUITY, 

award  of,  bad,  567. 

PERSON  of  party  not  subject  to  arbitrator,  410. 

PERSONAL  CHATTELS, 

disputes  concerning,  referable,  3. 
awarding  as  to,  411. 

PERSONAL  ESTATE  subject  to  award,  411. 

PERSONAL  INTERESTS  of  arbitrator,  492.     See  ARBITRATOR,  859. 

PERSONAL  REPRESENTATIVE.    See  EXECUTOR, 

PERSONAL  SERVICE  of  award,  &c.,    when  necessary,   599.     See 

ATTACHMENT,  863. 

PERSONAL  WRONGS  referable,  3. 
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PETITION  to  enforce  award  in  a  charity  suit,  580.     See  EQUITY. 

PETITIONING  CEEDITOE, 

sum  awarded  good  debt  of,  526. 
so  penalty  in  arbitration  bond,  527. 

PLACE  AND  TIME, 

of  payment,  award  need  not  specify,  287. 
award  to  pay  at,  attachment  on,  598. 

PLEA, 

of  arbitration  pending,  not  good,  45. 

of  agreement  not  to  sue,  when  good  in  equity,  70. 

of  judgment  recovered  allowed  to  executor  pending  reference, 

83. 

awarding  on  each,  345.     See  CAUSE. 
finding  on  inconsistent,  301.     See  AWARD. 
Effect  of  an  award  as  a  defence,  546. 

award  must  be  pleaded,  546. 
when  plea  of  award  without  averment  of  performance  good, 

547. 

when  new  duty  created  in  satisfaction  of  old  claim,  547. 
award  a  bar  when  accord  and  satisfaction  a  bar,  547. 

sometimes  available  for  a  stranger,  547. 
payment  according  to  void  award,  accord  and  satisfaction, 

548. 

award  as  to  part  of  a  thing  demanded,  548. 
award  on  parol  submission  no  plea  to  action  on  a  bond,  548. 
of  award  to  further  maintenance  of  action,  548. 
replication,    power  of    distress  by  award,    departure   from 

avowry  of  common  law  power,  548. 
of  award,  averments,  in,  544.     See  PLEADING. 
of  an  award  in  bar  to  a  bill  in  equity,  570.     See  EQUITY. 

in  bar  of  a  bill  to  set  aside  award,  701. 
How  to  answer  in  pleading  an  award  pleaded,  549. 

traversing  the  submission,  549. 

pleading  no  award  made,  549. 
plea  of  no  award,  549. 

not  every  objection  to  award  open  on  plea  of  no  award,  549. 
not  refusing  to  hear  party,  550. 

misconduct  or  mistake  of  arbitrator,  whether  pleadable,  550. 
of  arbitrator  colluding  with  party,  550. 
of  mistake  of  arbitrator,  550. 

pleading  performance  of  award,  550. 
must  show  how  performed,  550. 

other  pleadings  to  defeat  award,  550. 

of  Statute  of  Limitations,  good,  550. 
of  revocation  by  will  of  party,  551. 

by  marriage  of  female  party,  551. 

not  by  bankruptcy  or  insolvency,  551. 
of  foreign  attachment,  551. 
of  excess,  551. 

of  waiver  of  award  bad,  to  action  on  bond,  551. 
parol  accord  and  satisfaction,  •'>•'>-. 

not  made  within  reasonable  time,  bad,  ">.">•_'. 
replication  claim  not  covered  by  award  pleaded,  552. 
demurrer  to  pleading  stating  bad  award,  552. 
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PLEADING, 

how  to  state  an  award  in,  543. 

averments  in  a  pleading  stating  an  award,  543. 
in  debt  on  the  arbitration  bond,  545. 
plaintiff  must  have  assigned  breaches,  545. 
breach  assigned  not  traversable,  545. 
want  of  assignment  ground  of  general  demurrer,  545. 
when  part  performance  pleaded,  546. 
when  plea  admitting  award  excuses  non-performance, 
546. 

POOE  EATE, 

validity  of,  not  referable  before  notice  of  appeal,  9. 
referable  on  appeal,  9.     See  QUARTER  SESSIONS. 
levy  of,  stayed,  contrary  to  good  faith,  10. 

POSSIBLE, 

award  must  be,  300.     See  AWARD,  870. 
award  must  be  performed  as  far  as,  531. 

POSTEA  in  cause  referred,  how  entered,  634. 

POWEE, 

of  arbitrator.     See  ARBITRATOR, 
of  umpire.     See  UMPIRE. 
of  court.     See  COURT. 

POWEE  OF  ATTORNEY, 

agent  demanding  money  awarded  must  have,  597. 
demanding  execution  of  a  deed  need  not,  536,  597. 

PEACTICE, 

arbitrator  not  bound  by  rule  of,  120. 

conducting  reference,  175. 

making  submission  rule  of  court,  581.     See  SUBMISSION. 

moving  to  enforce  award  in  equity,  574.     See  EQUITY. 

points  of,  in  action  on  award,  542.     See  ACTION. 

entering  verdict  on  award,  634.     See  EXECUTION. 

moving  for  attachment,  595,  602.     See  ATTACHMENT. 

obtaining  rule  to  pay  amount  awarded,  623.     See  EXECUTION. 

execution  under  Arbitration  Act,  1889.  .630. 

moving  to  set  aside  award,  676.     See  SETTING  ASIDE. 

in  equity,  703.     See  EQUITY. 
on  reference  back,  479. 
on  motion  to  vary  report  of  referee,  368,  370. 

PE^MISSIS,  DE.    See  DE  PRJEMISSIS. 

PEECAUTIONS,  award  to  take  all  proper,  not  specific  enough,  438. 
PEECEDENT  CONDITION.    See  CONDITION  PRECEDENT. 
PEEMISES,  awarding  of  and  concerning.     See  AWARD,  867. 
PEESUMPTION  OF  COTJET  in  favour  of  award,  270.     See  AWARD. 

PEICE 

of  purchase.     See  PURCHASE  PRICE. 
award  to  take  goods  on  reduction  of,  127. 

PEINCIPAL,  when  bound  by  reference  by  agent,  23.     Sec  AGENT. 
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PRINCIPLES 

on  which  arbitrator  to  decide,  118. 
not  to  be  prescribed  by  court,  83,  203. 

PEISON, 

committal  to,  for  not  performing  award,  587,  615. 
in  equity,  578. 

PRIVATE  ACT  OF  PARLIAMENT,  submission  by,  105. 
PRIVATE  WAY  under  inclosure,  award  unrestricted,  442. 

PRIVILEGE 

from  arrest  while  attending  reference,  181. 
from  attachment,  590. 

PROCEEDINGS, 

stay  of,  reference  of  action,  84. 

of  suit,  95. 

in  action  contrary  to  submission,  46. 
in  the  reference,  172.     See  ARBITRATOR,  852. 
to  enforce  submission,  106.     See  SUBMISSION,  949. 
contrary  to  agreement  not  to  sue,  set  aside,  68. 
to  enforce  award  at  law.    See  ACTION  ;  ATTACHMENT  ;  EXECU- 
TION. 

in  equity.     See  EQUITY. 

to  set  aside  award  at  law.     See  SETTING  ASIDE. 
in  equity.    See  EQUITY. 

PRODUCTION 

of  documents,  how  enforced,  177,  190. 
on  county  court  reference,  181. 

PROLONGED  EXAMINATION 

of  documents,  ground  for  referring,  88. 
what  is,  92. 

PROMISSORY  NOTE, 

reference  as  to  liability  on,  4. 

award  liability  to  remain  as  before,  bad,  264. 

award  of,  good,  415. 

PROMOTERS  OF  PUBLIC  UNDERTAKINGS,  reference  by,  38. 
See  LANDS  CLAUSES  CONSOLIDATION  ACT. 

PROOF.    See  EVIDENCE. 

PROTEST,  attending  reference  after,  196. 

PUBLIC  HEALTH  ACT.    See  STATUTES,  825. 
submission  under,  103. 

appointment  of  arbitrator  and  umpire,  103,  230,  240. 
costs  of  arbitration,  103,  471. 

arbitrator's  power  over,  under,  471. 
taxation  of,  in  Chancery,  579. 

by  master,  292. 

proceedings  as  to  lands  taken  under  Lands  Clauses  Act,  471. 
appointment  of  umpire  by  Local  Government  Board,  103,  231. 
of  1848,  abandoning  submission,  103. 
reference  as  to  proportion  of  expenses,  130. 
amount  of  compensation,  456. 
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PUBLIC  HEALTH  ACT—  continued. 

arbitration,  though  liability  denied,  456. 

duration  of  arbitrator's  authority,  240. 

commencement  of  umpire's  authority,  241. 

duration  of  umpire's  authority,  241. 

effect  of  award  on  frontagers  not  parties  to  the  reference,  516. 

award  not  enforced  by  rule  to  pay,  622. 

PUBLIC  JUSTICE,  breach  of,  cannot  be  waived  by  a  party,  687. 

PUBLIC  OFFICEK 

of  company,  reference  by,  32. 
no  attachment  against,  32,  591. 

PUBLIC  EIGHTS  referable  by  statute,  5. 

PUBLICATION 

of  award,  what  is  a,  249.     See  AWAKD,  866. 
to  the  parties,  what  is,  250,  655. 

PUECHASE  PRICE, 

duty  of  arbitrator  appointed  to  fix,  416. 
equity  not  fix,  reference  failing,  710. 


QUAKEE,  affirmation  of,  attachment  granted  on,  606. 

QUARTER  SESSIONS, 

indictment  at,  referable  after  conviction,  13. 

submission  by  order  of,  97. 

reference  of  appeal  at,  may  be  by  attorneys,  27. 

matters  of  appeal  generally  referable,  9. 

poor  rate  not  referable  unless  on  appeal  at,  9. 

taxing  costs  out  of  sessions,  97. 

appeals  under  Land  Drainage  Act  and  Highway  Act  referred,  98. 

appointment  of  umpire  by,  231. 

costs  of  reference  at,  order  silent  as  to,  380. 

award  entered  as  judgment  of  sessions,  9,  649. 

when  award  abortive,  re-hearing  appeal,  710. 

QUAETEE  SESSIONS  PEOCEDUEE  ACT.     See  STATUTES,  822. 
QUESTION  arising  in  a  cause,  what  is,  89. 


EAILWAT  COMPANIES  AEBITEATION  ACT, 
reference  under,  102. 
pending  arbitration  may  be  pleaded,  46. 

ousts  jurisdiction  of  Chancery,  if  arbitration  duly  insisted  on,  65. 
one  company  may  not  revoke  without  consent  of  other,  161. 
power  of  arbitrator  under,  176,  183,  191. 
appointment  of  umpire  under,  102,  219. 
limit  of  time  to  award,  141. 
appointment  of  new  arbitrator,  222. 
when  by  Board  of  Trade,  222. 
costs  of  arbitration  in  discretion  of  arbitrator,  380. 
award  not  set  aside  for  irregularity,  249. 
enforcing  award  under,  631. 
submission  made  rule  of  court,  102. 
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RAILWAY  COMPANIES,  telegraphs,  purchase  from,  by  postmaster- 
general,  by  arbitration,  226. 

RAILWAYS  CLAUSES  CONSOLIDATION  ACT.    See  STATUTES. 
ivhat  matters  referable, 

compensation  for  lands  taken,  used,  or  injured  by  railways,  7. 

injuries  to  mines  by  railways,  7. 
disputes  as  to  sufficiency  of  carriages  and  engines,  7. 
matters  authorized  or  directed  to  be  referred,  38,  102. 
how  submission  made,  102. 

compensation  for  lands  taken,  &c.,  to  be  under  the  Lands 
Clauses  Act,  7,  102.    See  LANDS  CLAUSES  CONSOLIDATION 
ACT. 
appointment  of  arbitrator  by  railway  under  hand  of  secretary 

or  two  directors,  102. 
submission  not  revocable  without  consent,  161. 

nor  by  death  of  party,  170. 

umpire  to  bo  appointed  by  arbitrators  before  they  enter  on  refer- 
ence, 219,  229. 

appointment  to  be  in  writing,  234. 
new  umpire  on  death  or  incapacity,  225. 
on  their  refusal  or  neglect,  Board  of  Trade  to  appoint,  226. 
Commissioners  of  Railways  replaced  by  Board  of  Trade,  228. 
practice  in  making  submission  rule  of  court,  585. 
costs  of  arbitration  in  discretion  of  arbitrators,  102,  379. 
declaration  by  arbitrators  and  umpire  before  entering  on  reference, 

176. 

to  be  annexed  to  award,  249. 
wilfully  acting  contrary  to,  a  misdemeanor,  498. 
arbitrators  and  umpire  may  administer  oath,  183. 

may  examine  on  oath  parties  and  witnesses,  183,  190. 
may  call  for  documents,  191. 
award  not  void  for  want  of  form,  249. 
railway  company  bound  to  make  communications  between  severed 

lands,  467. 

to  provide  drains  and  watering-places  for  cattle,  &c.,  467. 
enforcing  award  by  distress  infinite,  631. 

RAILWAYS,    COMMISSIONERS   OF.     See   RAILWAYS    CLAUSES 

CONSOLIDATION  ACT. 
power  under  Regulation  of  Railways  Act,  1873 . .  102. 

READY  to  be  delivered,  award  is,  when  made,  251. 
REAL  ACTIONS  referable  at  Nisi  Prius,  74. 
REAL  PROPERTY.    See  LAND. 
REASONABLE  TIME  allowed  to  perform  awaid,  530. 
REASSIGNING  lands  pursuant  to  award,  534. 

RECEIVER, 

appointed  in  the  order  staying  action  for  winding  up  partnership, 

49. 
award  appointing,  422. 

sot  aside,  672. 

liability  of  arbitrator  for  appointing,  499. 
R.  30 
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EECITAL 

in  submission,  whether  limiting  reference,  129. 
in  award,  effect  of,  257.     See  AWAUD,  867. 

no  evidence  of  appointment  of  third  arbitrator,  554. 
error  in,  no  ground  of  setting  aside,  668. 

RECOGNIZANCE, 
submission  by,  96. 

condition  of,  not  alterable  by  rule  of  court,  541. 
scire  facias  on,  to  enforce  award,  567. 

RECORD, 

submission  by,  96.     See  RECOGNIZANCE. 
parties  on,  necessary  to  refer  the  cause,  71. 
power  of  arbitrator  to  amend,  203. 
award  cannot  be  made  matter  of,  at  law,  575. 
when  rule  to   set  aside  award  to  be    drawn  up    on    reading, 
682. 

EECTOE  referring  right  to  tithes  during  his  incumbency,  21. 
RE-EXAMINING-  witnesses,  setting  aside  umpirage  for  not,  666. 

REFEREE, 

under  Judicature  Acts,  93. 
official,  how  appointed,  93. 

taking  accounts  in  administration  action,  368. 
business,  distribution  of  among,  93. 
by  clerk  to  senior  official,  93. 
transfer  by  Lord  Chancellor,  94. 
under  Arbitration  Act,  18S9 . .  94. 
fees  of,  in  London  and  Middlesex,  94. 

outside  London  and  Middlesex,  94. 
stamps  for,  94. 

special,  must  be  agreed  on,  88. 
remuneration  of,  495. 
rules  of  court  apply  to,  369. 
summons  to  refer  to,  88. 
sittings  of,  178. 
to  proceed  de  die  in  diem,  177. 
rule  only  directory,  177. 
has  same  authority  as  judge,  177. 
enforcing  attendance  of  witnesses,  177. 
can  order  discovery  and  production  of  documents,  177,  181. 
made  to  answer  interrogatories,  369. 

give  explanation,  369. 

could  not  order  documents  to  be  produced,  181. 
cannot  commit,  178. 

may  state  special  case,  178,  206,  207,  318,  370. 
how  to  find  in  an  action,  369. 
may  direct  judgment  to  be  entered,  371. 
motion  for  judgment  where  not  directed  by,  371. 

to  set  aside  judgment  directed  by,  372. 
court  may  act  on  evidence  taken  before,  318. 

may  remit  matter  to,  318. 

report  of,  how  enforced  or  varied,  368.     See  REPORT. 
award  of,  on  compulsory  reference,  appeal  from,  371. 
on  same  grounds  as  verdict  set  aside  for,  371. 
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REFERENCE, 

to  arbitration.     See  SUBMISSION. 
on  the  usual  terms,  what  is  a,  76. 
proceedings  in,  172.     See  ARBITRATOR,  852. 
costs  of,  what  are,  374. 

on  what  scale  to  be  taxed,  640. 
need  not  be  taxed  before  action,  540. 
compulsory,  of  matters  of  account,  &c.,  under  Arbitration  Act,  87. 

award  on,  appeal  from,  371. 
under  Highway  and  Land  Drainage  Act,  98. 
to  the  master.    See  MASTER. 
failing,  proceeding  in  the  cause  referred,  706. 

enforcing  contract  in  equity,  706.     See  EQUITY. 
back,  479.     See  REFERRING  BACK. 

of  indictment,  verdict  of  guilty  should  be  taken,  75. 

REFERRING  BACK, 

award  to  arbitrator,  479. 

power  and  duty  of  arbitrator,  479.     See  ARBITRATOR. 

clause  empowering  court  to  refer  back  award,  479. 

under  the  Arbitration  Act,  1889 . .  480. 

under  rules  of  Supreme  Court,  480. 

under  the  Common  Law  Procedure  Act,  480. 

on  compulsory  references  or  by  consent,  480. 
award  under  the  Lands  Clauses  Act,  480. 

under  Public  Health  Act,  1875 . .  480. 
on  what  motions  award  may  bo  sent  back,  48 1 . 
for  what  causes  award  will  be  sent  back,  482. 

discovery  of  new  evidence,  482. 

to  explain  letter,  483. 

to  certify  for  costs,  408. 
award  good  on  face  not  for  mistake  in  law,  483. 

unless  admitted  by  arbitrator,  484. 
to  find  on  specific  items,  484. 
limit  of  time  for  application,  485. 
under  Arbitration  Act,  1889  . .  485. 
though  time  for  setting  award  aside  expired,  -186. 
rule  absolute  in  first  instance  conditionally,  486. 
whether  court  can  refer  back  more  than  onco,  487. 
claxise  to  refer  to  same  or  different  arbitrator,  487. 
effect  of  clause  to  refer  back  in  Chancery,  488. 
after  new  award  fresh  taxation  of  costs  necessary,  641. 
costs  of  abortive  award  after  reference  back,  644. 

REFORM  a  deed,  power  of  arbitrator  to,  119. 

REFUSAL, 

of  arbitrator  to  act,  effect  of,  165.    See  ARBITRATOR. 

failing  to  attend  meeting  not  a,  218,  222. 
to  make  an  award,  101,  442. 
supplying  vacancy  on,  66. 
under  Lands,  Railways,  and  Companies  Clauses  Acts,  101,  166, 

221. 

to  proceed  in  the  reference  any  further,  203. 
to  reopen  case,  189. 
to  wait  for  witnesses,  189. 
to  deliver  award  until  foe  paid,  251. 
of  party  to  attend  meeting,  198. 

3o2 
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REGULATION  OP  RAILWAYS  ACT, 
effect  of,  102.    See  STATUTES,  815. 
disputes  to  be  referred  to  railway  commissioners,  102. 
in  what  cases,  103. 

REHEARING  case,  setting  aside  award  for  umpire  not,  666. 

REINSTATE  premises,  award  to,  532. 

REJECTING  evidence,  no  ground  for  setting  aside  award,  200. 

RELEASE, 

award  all  suits  to  cease,  operates  as,  298. 
pursuant  to  award,  no  plea  for  stranger  in  equity,  574. 
award  to  execute,  on  payment,  536. 
of  right  to  lands,  410. 
forthwith,  428. 

RELEASES,  MUTUAL, 

arbitrator  may  award  to  be  given,  427. 

of  bonds,  &c.,  by  which  debts  referred  are  due,  427. 

not  of  matters  beyond  cause,  cause  only  referred,  427. 

not  of  arbitration  bond,  427. 

not  beyond  submission,  427. 

as  to  time  of  matters  accruing,  427. 
need  not  specify  form  of,  428. 
award  of,  effect  of,  269. 

decides  all  matters  referred,  269. 

construction  of,  427. 

to  a  day  before  submission,  273. 

to  a  day  later  than  submission,  427. 

to  time  of  award,  537. 

to  use  of  stranger,  297. 

as  to  matters  beyond  submission,  void  pro  tanto,  425. 

REMITTING  AWARD,  479.    See  REFERRING  BACK. 
REMOVAL  of  arbitrator  for  misconduct,  116. 

REMUNERATION, 

of  arbitrator,  492.     See  ARBITRATOR,  859. 
under  Arbitration  Act,  1889  . .  495. 

RENT, 

not  due,  awarding  payment  of,  135. 
when  non-payment  breach  of  award,  533. 
not  awarding  as  to,  266. 
awarding  sum  for  arrears  of,  297. 

RENT-CHARGE, 

for  tithes,  submission  to  determine,  105. 
awarding  as  to,  442. 

REPAIRS,  awarding  liability  to,  434. 

REPLEVIN, 

sureties,  discharge  of,  by  reference,  85. 
effect  of  award  as  to  double  costs  of,  402. 

REPLICATION  in  action  on  arbitration  bond,  546.     See  PLEADING. 
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KEPOKT, 

reference  for,  367. 

under  Judicature  Acts,  367. 

on  taking  accounts  to  contain  items,  368. 
in  administration  action,  368. 
under  Arbitration  Act  equivalent  to  verdict,  370. 
for  enforcing  not  for  setting  aside,  370. 

or  for  appeal,  370. 
motion  to  adopt,  vary,  or  remit,  368. 

time  for,  where  consideration  further  adjourned,  368. 

where  not,  368. 
on  reference  for  trial,  appeal  from,  371. 

in  Chancery  Division,  371. 
on  compulsory  reference,  371. 
of  valuer,  208. 

REPUGNANT, 

award  must  not  be,  301.     See  AWARD,  870. 
setting  aside,  301,  671. 

REPUTATION,  award  no  evidence  of,  556.    See  EVIDENCE. 

BEQUEST, 

to  perform  award  when  necessary,  534.     See  PERFORMANCE. 
in  award  equivalent  to  order,  256. 

RESERVATION, 

of  authority  avoids  award,  281.     See  AWARD,  868. 
setting  aside  award  for,  669. 

RESERVED  LIBERTY  to  apply  to  the  court,  effect  of,  in  equity,  710. 

RESERVOIR,  depreciation  of,  compensation  for,  466. 

RESTRAIN  arbitrator  from  awarding,  court  no  power  to,  155. 

RESTRAINT  of  trade,  awarding,  424. 

RETRAXIT,  award  of,  valid,  448. 

RETURN  DAY  of  jury  process,  no  limit  to  arbitrator's  power,  138. 

REVOCATION, 

of  the  arbitrator's  authority,  152. 

by  common  law  at  the  will  of  a  party,  152. 

submission  revocable  at  common  law  until  award  made,  152. 

of  arbitrator  appointed  to  act  alone,  153. 

effect  of,  by  one  only  of  many  parties,  152. 

arbitration  clause  not  revocable,  153. 

whether,  of  submission  under  seal  need  bo  xmdor  seal,  153. 

of  order  of  Nisi  Prius  need  not  be  under  seal,  154. 

notice  of,  to  arbitrator  necessary,  154. 

not  so  when  by  in:in-i:i^c  or  death,  154. 

breach  of  submission,  106,  154. 

ground  of  attachment  when  submission  a  rule  of  court,  106, 
154. 

prevented  submission  being  made  rule  of  coui-t,  151. 
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EEVOCATION— continued. 

by  common  law  at  the  will  of  a  party — continued, 
motion  for  costs  for  affected  delay  for,  107. 

only  under  special  clause  in  submission,  107. 
refused  if  good  cause  shown  for,  107. 
judge's  order  made  rule  of  court  after,  107. 
action  lies  for,  154. 
justification  may  be  pleaded,  155. 

misconduct  of  arbitrator  or  party,  155. 
bankruptcy  of  opponent,  155. 
marriage  of  female  party  by  consent,  155. 
court  not  restrain  arbitrator  from  awarding  after,  155. 
•when  submission  made  rule  without  consent  clause,  157. 
by  leave  of  the  court,  155. 

attempted,  arbitrator  may  proceed  ex  parte,  156. 
stat.  3  &  4  Will.  IV.  c.  42,  s.  39 . .  156. 
to  what  submission  it  applied,  157. 
not  to  submissions  by  order  of  equity,  157. 
•  nor  to  indictment,  157. 

submission  irrevocable  without  leave  by  Arbitration  Act,  156. 
former  right  to  revoke,  156. 

when  submission  did  not  state  that  it  might  be  made 

rule  of  court,  157. 
no  right  if  it  embodied  Common  Law  Procedure  Act, 

157. 

until  arbitrator  complete  authority,  157. 
court  no  power  after  award  made,  157. 

not  grant  ex  parte  application,  157. 
when  leave  to  revoke  will  be  granted,  158. 
matter  also  pending  in  Chancery,  158. 
arbitration  clause  will  not  be  revoked,  158. 
arbitrator  admitting  evidence  objected  to,  158. 
examining  witness  ex  parte,  159. 
judgment  recovered  pending  reference,  159. 
party  becoming  bankrupt,  159. 
arbitrator  mistaking  the  law,  159. 
umpire  appointed  by  lot,  160. 
arbitrator  refusing  to  act,  160. 
arbitrator  about  to  decide  wrongly,  160,  206. 
leave  refused  when  arbitrator  will  correct  his  error,  160,  206. 
court  has  discretion,  160. 
of  submission  by  order  of  county  court,  161. 
not  of  submission  under  the  Lands,  Railways,  and  Companies 

Clauses  Acts,  161. 
nor  of  arbitrator  appointed  by  Local  Government  Board, 

161. 
in  equity  at  the  will  of  a  party,  161. 

submission  sometimes  subsisting  after,  162. 

made  rule  not  revocable  in  Ireland,  162. 
bankruptcy,  no  revocation,  162. 
bankruptcy  not  a,  162. 
arbitrator  as  stakeholder,  163. 
award  against  bankrupt  enforced,  163. 
insolvency,  163. 

by  marriage  of  a  female  party,  163. 
marriage  a,  as  to  all  parties,  163. 
no  notice  to  arbitrator  requisite,  163. 
action  for,  against  husband  and  wife,  164. 

plea,  marriage  by  consent  of  plaintiff,  155. 
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EEVOCATION— continued. 

by  the  refusal  to  act  or  death  of  the  arbitrator,  164. 
change  of  character  of  arbitrator  not  a,  164. 
arbitrator  refusing  to  proceed,  164. 
by  disagreement  of  arbitrators,  164. 
death  of  arbitrator  a,  164. 

or  refusal  to  act  of  one  of  several  arbitrators,  165. 

Arbitration  Act,  1889,  appointing  new,  165. 

of  arbitrator,  under  Lands  and  Rail-ways  Clauses  Acts, 

not  a,  165. 
under  the  Companies  Clauses  Act  not  a,  166. 

Railway  Companies  Arbitration  Act,  166. 
by  the  death  of  a  party,  166. 

death  generally  a  revocation,  166. 

Arbitration  Act,  1889  ..  166. 

foreign  laws,  whether  death  a,  166. 

death  of  one  of  several  parties  on  same  side,  167. 

action  not  abating  by  death,  167. 
though  verdict  taken,  death  a,  167. 
no  notice  to  arbitrator  necessary,  Io4. 

death  no  revocation  when  arbitrator  to  state  a  special  case,  167. 
not  by  Scotch  law,  168. 

death  of  one  of  several  parties  with  separate  interests,  168. 
death  of  infant  as  to  guardian  a,  168. 
no  relief  in  equity  on,  168. 
clause  to  prevent  death  being  a,  169. 
effect  of  the  clause,  169. 
executors  bound  by  award,  169. 
none  in  action  for  tort,  169. 
enforcing  award  against  survivors,  170. 
death  not  a,   under  the  Lands,  Railways,  and  Companies 

Clauses  Acts,  100,  170. 
plea  of,  551.     See  PLEA. 
may  bo  shown  as  cause  against  motion  for  attachment,  610". 

RIFLE  RANGE,  loss  of,  compensation  for,  466.    Sec  LANDS  CLAUSES 
CONSOLIDATION  ACT. 

RIGHT  OF  WAT, 
awarding,  438. 
under  inclosuro  award,  441. 

RIOT,  indictment  for,  not  referable,  12. 

RULE  NISI  abolished  for  applications  as  to  awards,  676. 

RULE  OF  COURT, 

submission  by,  72.     See  CAUSE. 

a  reference  in  writing,  containing  agreement  to  make  it,  58. 

cannot  alter  recognizance,  96,  542. 

embodying  submission  not  a  rule  to  pay,  619. 

no  evidence  to  prove  agreement  of  reference,  553. 

evidence  of  judge's  order  of  reference,  5.3:5. 

for  attachment,  607.     See  ATTACH  MKXT. 

to  pay,  634. 

not  rule  nisi,  676. 

RULE  TO  PAY  sum  awarded,  618.     See  EXECUTION. 
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KULES  AND  OEDEES, 

Eule  K.  B.  M.  T.  (36  Geo.  III.),  time  setting  aside  award,  685. 
Eeg.  Con.  H.  T.  1853,  r.  169,  grounds  for  setting  aside  award,  682. 
under  the  Judicature  Acts,  Rules  of  1875, 

Order  XXX.  rr.  1,  3,  4,  paying  money  into  court,  644. 
Eules  of  1883.     See  Appendix  of  Statutes,  799. 
Order  XVI.  r.  11,  joinder  of  parties,  23. 
Order  XXV.  r.  1,  demurrers  abolished,  552. 

r.  2,  party  raising  points  of  law  in  pleading,  552. 
Order  XXXIV.  r.  2,  decision  of  point  of  law  by  special  case, 

552. 

Order  XXXVI.  r.  7,  power  to  refer  cause,  matter  or  issue,  88. 
r.  39,  entering  judgment  after  trial,  645. 
rr.  45,  46,  47,  distribution  of  business  among 

official  referees,  93. 
r.  47a,  transfer  of  business,  94. 
r.  47b,  Lord  Chancellor's  directions,  94. 
r.  48,  place  of  trial  and  view,  177. 
r.  49,  witnesses,  177,  179. 
r.  50,   power  to  conduct  reference  and  to 

order  discovery,  177. 
to  direct  judgment,  365,  371,  645. 
r.  51,  referee  no  power  to  commit,  178. 
r.  52,  referee  stating  case,  207,  318. 

court  reviewing  his  decision,  and  judg- 
ment entered  thereon,  318,  370,  371. 
remitting,  480. 
setting  aside  judgment,  695. 
r.  52a,  rules  to  apply  to  official  referee,  178, 

365. 

r.  53,  notice  of  report,  368. 
r.  54,  adoption  or  variation  of  report  when 

consideration  adjourned,  368,  480,  487. 
r.  55,  when  not  adjourned,  368,  480,  487. 
r.  55a,  800. 
r.  55b,  costs  when  whole  cause  referred  to 

official  referee,  371,  378,  400. 
r.  55c,  rules  to  apply  to  arbitrator,  178,  365, 

369,  378,  480,  695. 
sittings  de  die  in  diem,  177. 

Order  XXXVIII.  r.  2,  affidavits,  how  intituled,  602,  677. 
r.  12,  alterations  in ,  678. 
r.  lo,  stamp  on,  677. 
Order  XL.  r.  1,  motion  for  judgment,  645. 

r.  2,  motion  where  no  judgment  directed,  366,  371, 

645. 
r.  6,  setting  aside  judgment  as  wrongly  entered 

on  findings,  372,  695. 
r.  6a,   application  of    rules  to  officer  of  court, 

referee  or  arbitrator,  366,  371,  372,  695. 
r.  7,  motion  for  judgment  after  issues  tried,  369. 
Order  XLII.  r.  16,  execution,  650. 

r.  31a,    enforcing  award  before  expiration  of 

time  for  setting  aside,  627. 
r.  32,  examination  of  judgment  debtors  before 

official  referee,  94. 

Order  XLIV.  r.  1,  writ  of  attachment,  608,  615. 
Order  LII.  r.  2,  motion  on  notice  not  rule  nisi  for  applica- 
tions, 676. 

to  set  aside  award,  676,  704. 
to  remit  award,  486. 
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RULES  AND  ORDERS— contimud. 
Eules  of  1883 — continued. 

Order  LIL  r.  2,  for  attachment,  608. 

to  enforce  award,  624. 
r.  3,  notice  of  motion,  677. 
r.  4,  grounds  of  motion  to  be  stated  and  affidavits 

served,  486,  608,  624,  682,  704. 
r.  5,  length  of  notice  of  motion,  677. 
Order  LIV.  r.  12a,  powers  of  master  under  Arbitration  Act, 

1889  . .  88,  497. 

Order  LVIL,  interpleader,  499. 
Order  LIX.  r.  3,  appeal  from  award  on  compulsory  reference, 

371,  664,  692. 
remitting  matters  on,  488. 
Order  LXIII.  r.  16,  sittings  of  referees,  178. 
Order  LXIV.  r.  7,  court  enlarging  time,  657,  661. 

r.  14,  time  for  setting  aside  award,  477,  654, 

660,  663. 

dates  from  publication  to  parties,  655. 
r.  14a,  enlargement  one  month,  802. 
Order  LXV.  r.  2,  costs  of  issues  to  follow  event,  343,  380. 
r.  12,  county  court  costs,  379. 
r.  15,  taxing  costs  of  award  before  time  for 

setting  aside  expired,  640. 
Order  LXX.  r.  1 ,  irregularity,  677. 

r.  3,  objections  to  irregularity  to  be  stated,  696. 
Orders  of  1884  and  1887,  reference  fees,  94. 


SALE,  CONTEACT  OF,  enforcing,  reference  as  to  terms  of  failing, 
710. 

SALVAGE  of  goods  burnt,  award  as  to,  411. 

SAVINGS  BANK, 

disputes  concerning,  to  be  settled  by  arbitration,  34. 
to  whom  to  bo  referred,  35. 

SCALE, 

of  taxation  of  costs,  640.     See  EXECUTION. 

lower  scale  not  applicable  to  costs  of  reference,  641. 

SCIENCE,  matter  of,  duty  of  arbitrator  in  awarding  as  to,  439. 

SCIENTIFIC   INVESTIGATION,  question   requiring,    compulsory 
reference,  88. 

SCIEE  FACIAS, 

to  revive  rule  to  pay  money  not  requisite,  630. 
on  submission  by  recognizance,  567. 

SCOTCH  LAW, 

reference  by  counsel,  29. 
submission  must  name  arbitrator,  41. 

SCOTCH  EEFEEENCE,  colourable  decreot  arbitral,  517. 
SCOTLAND,  Arbitration  Act,  1889,  does  not  apply  to,  41. 

SEAL, 

award  to  bo  under,  when  submission  so  provides,  248. 
under,  no  deed,  254,  517. 
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SECOND, 

reference,  when  court  can  compel,  708. 

when  court  can  refer  back.     See  REFERRING  BACK. 
motion  to  set  aside  award,  when  allowed,  693. 

SECUEITY, 

award  to  give,  must  specify  nature  of,  294. 

of,  with  sureties,  void  as  to  sureties,  334. 

SEPARATE  ESTATE,  in  equity,  wife  may  refer  concerning,  as  feme 
sole,  16. 

SEPARATION, 

terms  of,  referable,  10. 

on  failure  of  arbitration,  when  court  will  settle,  712. 
of  good  from  bad  part  of  award,  325.     See  AWARD. 
bad  part  of  award  alone  set  aside,  689. 

SERVICE, 

of  documents  for  an  attachment,  599.     See  ATTACHMENT. 

for  rule  to  pay,  623. 
of  award  before  enforcing  in  equity,  576. 

SESSIONS.    See  QTJAKTEB,  SESSIONS. 

SET-OFF, 

plea  of  awarding  on,  348. 
matters  in,  reference  of,  134. 
awarding  balance  of,  to  defendant,  267,  670. 
good  answer  to  rule  to  pay  money  awarded,  626. 
and  to  attachment,  612. 

SETTING  ASIDE, 

forms  relating  to.     See  Appendix,  788. 
submission  in  a  cause,  77. 

for  fraud,  mistake,  or  bad  faith,  77. 
agreement  to  refer,  when  unnecessary,  79. 
proceedings  contrary  to  agreement  not  to  sue,  68. 

SETTING  ASIDE  AN  AWARD  ON  MOTION,  652. 

jurisdiction  of  the  courts  to  set  aside  an  award  on  motion,  652. 
only  when  submission  can  be  made  or  is  equivalent  to  a 

rule,  652. 
in  other  cases,  bill  in  equity  only  remedy  for  misconduct 

of  arbitrator,  653. 

power  under  statute  Will.  III.,  653. 
power  under  Arbitration  Act,  1889 . .  653. 
motion  had  to  be  in  court  of  which  submission  a  rule,  653. 
not  before  judge  at  chambers,  653. 
not  on  county  court  reference,  654. 
award  made  in  cause  in  Court  of  C.  P.  of  Lancaster,  654. 

may  be  set  aside  by  judge  at  chambers,  654. 
within  what  period  the  motion  to  set  aside  an  award  must  be 

made,  654. 
lime  for  moving  to  set  aside,  654. 

before  last  day  of  term  after  award  made,  under 

Will.  III.,  654. 

Rules  of  1875  did  not  alter  the  time,  654. 
time   under  Arbitration   Act,    1889,    and    rules  of 

court,  654. 
before  last  day  of  next  sittings  after  award,  654. 
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SETTING  ASIDE— continued. 

SETTING  ASIDE  AN  AWARD  ON  MOTION — continued. 

•within  what  period  the  motion  to  set  aside,  &c. — continued. 
same  limit  whatever  be  the  ground  of  motion,  655. 
attachment  may  bo  resisted  for  apparent  defects  at 

any  time,  655. 

time  runs  from  publication  of  award  to  parties,  655. 
publication  to  the  parties  notice  of  award  made,  655. 
though  to  be  had  only  on  payment  of  excessive 

fee,  656. 
whether  court  could  give  further  timo  for  moving, 

657. 

drawing  up  rule  mine  pro  tune,  658. 
application  within  time,  to   compel  production  of 

submission,  659. 

notice  of  motion  sufficient  complaint,  659. 
parties  cannot  extend  the  time  by  consent,  660. 
when  award  in  a  cause  at  common  Jaw,  660. 
limit  varied,  660. 
motion  to  enter  verdict,  time  same  as  on  motion  to 

sot  aside,  660. 

when  further  time  allowed  on  awards  at  common  law,  661. 
when  good  cause  shown  for  delay,  661. 
no  time  to  get  counsel's  opinion,  661. 
party  withholding  order  of  reference,  661. 
modifying  rule  applying  for  further  time,  662. 
counsel  failing  to  move  in  time,  662. 
first  rule  discharged  on  technical  grounds,  662. 
excuse  for  delay  must  be  stated  in  affidavit,  662. 
what  not  good  reason  for  delay,  662. 
party  misled  by  opponent,  662. 
bad  health,  662. 
arbitrator  withholding  award  till  excessive  fee 

paid,  663. 

assignee  recently  appointed,  663. 
fiat  in  bankruptcy  issued,  663. 
when  aivard  under  the  Lands  Clauses  Act,  663. 

time  for  applying,  663. 

for  what  causes  an  award  may  bo  set  aside  on  motion,  664. 
when  the  conduct  of  the  arbitrator  corrupt  or  irregular, 

664. 

all  equitable  grounds  available,  664. 
corruption,  or  partiality,  or  secret  interest  of  arbi- 
trator, 664. 

sitting  with  umpire  makes  umpire's  award  bad,  242. 
legal  misconduct,  665. 

refusing  time  to  get  counsel,  665. 

to  swear  the  witnesses,  665. 
not  hearing  the  case,  665. 
examining  witnesses,  party  absent,  665. 
proceeding  ex  parto  improperly,  065. 
refusing  to  consider  a  matter  in  difference,  665. 

to  hoar  evidence  on  reference  back,  (>(>(>. 
one  of  several  arbitrators  using  counsel's  opinion  on 

a  case  falsely  stated,  666. 

two  of  three  arbitrators  acting  without  third,  666. 
umpire  appointed  by  lot,  666. 

refusing  to  rehear  caso,  666. 
hearsay  evidence  of  admissions  of  misconduct,  310. 
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SETTING  ASIDE— continued. 

SETTING  ASIDE  AN  AWAKD  ON  MOTION — continued. 

for  what  causes  an  award  may  be  set  aside  on  motion — contd. 
when  the  award  a  mistaken  decision  in  law  or  fact,  667. 
not  set  aside  for  erroneous  judgment  of  arbitrator, 

667.    See  MISTAKE. 
not  set  aside  for  erroneous  judgment  of  arbitrator, 

either  on  facts  or  law,  667. 
mistake  admitted  by  arbitrator,  676. 
when  the  award  is  a  nullity,  668. 

not  set  aside  except  when  capable  of  enforcement, 

668. 

award  made  after  time  expired,  or  revocation,  668. 
not  for  want  of  stamp  on  award,  668. 
nor  for  want  of  recitals  or  misrecitals,  668. 
when  the  award  is  not  final,  668. 

two  awards,  each  deciding  part,  668. 
award  omitting  some  matters,  669. 
reserving  or  delegating  decision,  669. 
not  deciding  cause,  669. 

or  the  issues  in  it,  669. 
error  in  favour  of  party  moving,  669. 
deciding  cause  by  unauthorized  entry  of  verdict  or 

judgment,  669. 

omitting  to  assess  damages,  670. 
not  finding  balance  for  defendant  on  general  refer- 
ence, 670. 

directing  unwarranted  entry  of  judgment,  670. 
omitting  to  award  on  costs,  670. 
party  not  injured,  670. 
not  deciding  cause  separately  from  other  matters, 

670. 

award  not  providing  for  deficiency  of  assets,  671. 
when  the  award  is  uncertain,  671. 
in  the  decision,  671. 

not  specifying  amounts,  or  persons,  671. 
not  precise  in  its  directions,  671. 
inconsistent  and  repugnant,  671. 
when  the  arbitrator  has  exceeded  his  authority,  671. 
as  to  subject-matters  referred,  671. 
as  to  costs,  389,  671. 
as  to  giving  directions,  672. 
as  to  future  payments,  420,  672. 
as  to  dividing  partnership  effects,  422,  672. 
by  appointing  a  receiver,  672. 
by  ordering  trespass  or  waste,  672. 
excess  in  favour  of  party  moving,  672. 
when  party  or  witness  in  fault,  or  new  matter  discovered, 

672. 

party  deceiving  opponent  or  arbitrator,  672. 
whether,  when  new  matter  discovered,   no  fraud, 

673. 

new  evidence,  673. 
surprise,  673. 

party  examined  discovered  to  be  a  felon,  674. 
witness  having    given    contradictory  evidence 

before,  674. 

parties  married  women  or  infants,  674. 
party  insolvent,  674, 
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SETTING  ASIDE— continued. 

SETTING  ASIDE  AN  AWAKD  ON  MOTION— COntin  Ued. 

for  what  causes  an  award  may  be  set  aside  on  motion — contd. 
witness  perjured,  674. 

making  incorrect  statement,  675. 
when  the  award  has  been  improperly  procured,  675. 

"corruption  or  undue    means"   only  grounds  by 

statute  of  Will.  III.,  675. 
proceeding  contrary  to  justice  is  "undue  means," 

675. 

error  in  law  on  face  of  award,  676. 
mistake  admitted  by  arbitrator,  667,  676. 
"  improperly  procured  "  under  Arbitration  Act,  676. 
moving  to  set  aside  an  award,  676. 

making  the  motion  to  set  aside  an  award,  676. 
on  notice  of  motion,  677. 

stating  grounds,  677. 
affidavits  to  be  served  with  notice,  677. 
how  to  ba  entitled,  677. 
what  sufficient,  verifying  award,  677. 
immaterial  alterations  in,  678. 
party  or  personal  representative  may  move,  678. 
when  bankrupt  or  insolvent,  678. 
when  assignee,  679. 

clause  not  to  sue  does  not  prohibit  motion,  679. 
award  raising  point  of  law,  679. 
moving  to  set  aside  certificate,  679. 
motion  not  usually  on  last  day  of  term,  679. 
on  appeal  against  official  referee,  679. 
not  on  counsel's  statement  alone,  680. 
on  party's  own  affidavit,  680. 
barrister  arbitrator  not  to  make  affidavit,  680. 
court  not  use  his  notes,  680. 
no  affidavits  allowed  after  motion,  680. 
affidavits  must  be  filed,  681. 
no  second  motion  to  sot  aside  award,  681 
except  first  failing  for  defect  of  jurat  or  title  of 

affidavit,  681. 
stating  grounds  of  motion,  682. 

grounds  of  motion  must  be  set  out  in  notice  of 

motion,  682. 

whether  award  or  certificate  made,  682. 
party  limited  to  ground  stated,  683. 
now  objections  must  be  stated,  683. 
whether  general  statement  helped  by  specific  affidavit, 

684. 

particular  words  limit  general  statement,  684. 
notice  of  motion,  Chancery  Division,  must  specify 

grounds,  685. 
statement  void  as  too  general  does  not  prevent  use  of 

other  objections,  685. 

showing  cause  against  the  rule  to  set  aside  an  award,  685. 
practice  on  opposing  motion,  685. 

whether  cause  can  bo  shown  on  last  day  of  term, 

685. 

turning  motion  into  special  case,  685. 
what  may  be  shown  for  cause  against  the  motion,  686. 
motion  made  top  late,  686. 
affidavits  defective,  686. 
grounds  false  in  fact,  686. 
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SETTING  ASIDE— continued. 

SETTING  ASIDE  AN  AWAKD  ON  MOTION — continued. 

showing  cause  against  the  rule  to  set  aside  an  award — contd. 

award  bad  or  doubtful  in  law,  686. 

error  in  favour  of  party  moving,  686. 

irregularity  waived,  686. 

not  when  public  justice  interested,  686. 

time  enlarged  by  consent,  687. 

matter  omitted  never  notified  to  arbitrator,  687. 

no  dispute  about  matter  left  unascertained,  687. 

affidavits  to  support  award  bad  on  its  face,  687. 

party  accepting  money  under  award,  688. 

party  having  paid  money  awarded,  688. 

allowing  opponent  to  act  on  award,  688. 
decision  on  motion  to  set  aside  an  award,  688. 
result  of  the  motion  to  set  aside  an  award,  688. 

court  favours  awards,  688. 

not  set  aside  unless  clearly  void,  689. 

allowing  fresh  affidavits  after  argument,  689. 

award  set  aside  in  part  only,  689. 

when  bad  part  of  award  separable,  689. 

new  trial,  when  award  in  a  cause  set  aside,  690. 
costs  of  motion  to  set  aside  an  award,  690. 

discretionary  with  court  to  discharge  rule  with  costs, 
690. 

costs  usually  granted,  690. 

rule  silent,  costs  of  motion  costs  in  the  cause,  376. 

SETTING   ASIDE   THE   JUDGMENT  ENTERED    UP    PURSUANT    TO    AN 
AWARD,  693. 

judgment  and  award  may  both  be  set  aside,  693. 

judgment  set  aside  if  arbitrator  no  power  to  award  judgment, 

693. 

though  award  not  set  aside,  693. 

judgment  entered  after  reference  on  a  writ  of  trial,  693. 
judgment  set  aside,  though  limit  for  setting  aside  award 

passed,  693. 

though  motion  to  set  aside  award  discharged,  694. 
for  defects  in  award  apparent  on  face,  694. 
party's  conduct  may  preclude  objection,  695. 
bankruptcy  before  award  no  ground,  695. 
irregularity  in  entering  judgment,  695. 
setting  aside  judgment  directed  by  referee  as  wrong  on  findings, 

695. 
on  other  grounds,  motion  for,  in  Chancery 

Division,  to  Court  of  Appeal,  695. 

Queen's  Bench  Division  entering  judgment  for  other  party,  695. 
when  motion  to  be  made,  695. 

within  reasonable  time  after  entry  of  irregular  judgment, 

695. 

consent  cures  irregularity  in  entry  as  to  costs,  695. 
grounds  of  motion  to  be  stated,  696. 
setting  aside  an  award  in  equity,  697.     See  EQUITY. 
Betting  aside  the  attachment  to  enforce  award,  614.     See  ATTACH- 
MENT. 

SEVERANCE,   damage  from,   what  is,   466.     See  LANDS  CLAUSES 
CONSOLIDATION  ACT. 

SEWER,  damage  to,  compensation  for,  464.     See  LANDS  CLAUSES 
CONSOLIDATION  ACT. 
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SEWERS,    PRESENTMENT    BEFORE    COMMISSIONERS    OF, 
referable,  13. 

SEWERS  ACT,  reference  as  to  amount  of  compensation,  45G. 

SHALL  OR  MAY,  construed  imperative,  430. 

SHARES, 

distributive,  award  to  pay,  293. 

in  ship,  award  to  pay  in  proportion  to,  293. 

SHERIFF, 

no  power  to  refer  cause  on  writ  of  trial,  75. 

or  to  give  arbitrator  power  to  alter  verdict  of  jury,  75. 
verdict  taken  on  reference  by,  irregular,  not  null,  707. 

must  be  set  aside  before  new  trial,  708. 
award  may  be  good  though  verdict  cannot  bo  entered,  693. 

SHORTHAND  WRITER, 

excluded  by  arbitrator,  174. 

notes  of,  640. 

type  writer,  reproductions  of,  not  to  be  charged  as  copies,  640. 

costs  of,  not  generally  allowed,  640. 

SHOWING  CAUSE, 

against  motion  for  attachment,  609.     See  ATTACHMENT,  864. 
whether  at  chambers  against  rule  to  pay  sum  awarded,  625. 
against  rule  to  set  aside  award,  685.     See  SETTING  ASIDE,  941. 

SILENCE, 

effect  of,  in  award,  as  to  a  matter  in  difference,  274.     See  AWARD, 

868. 

guiding  rule,  as  to,  277. 
as  to  costs,  384. 

SITTINGS, 

of  courts  under  Judicature  Acts,  178,  note, 
of  official  referee,  178. 

SMALL  DEBTS  may  be  referred,  8. 

SOLE  TRADER  in  London,  feme  covert  may  refer,  16. 

SOLICITOR.    See  ATTORNEY. 

service  on,  of  notice  of  motion  for  attachment,  608. 
uncertificated  party  not  entitled  to  costs,  474. 

SPECIAL  CASE, 

arbitrator  may  state,  at  any  stage,  by  Arbitration  Act,  1889.. 318. 

may  bo  compelled  to  state,  318. 

under  Common  Law  Procedure  Act  not  compulsory,  318. 
referee  under  rules  of  court  may  state,  318. 

also  arbitrator,  318. 

error  did  not  lie  to  review  judgment,  206. 
appeal  lies  from  judgment  on,  320. 
when  interlocutory,  319. 
costs  of,  636. 

under  Lands  Clauses  Acts,  319,  320. 
Local  Government  Board  adjudging  between  local  authorities  no 

power  to  state,  319. 
under  Benefit  Building  Societies  Act,  compollablo,  319. 
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SPECIAL  JUEY, 

costs  of,  limited  reference  as  to,  384. 
how  arbitrator  should  certify  for,  406. 

SPECIAL  EEFEREE,  318.     See  EEFEREE. 

court  no  power  to  refer  to,  unless  agreed  upon,  88. 

SPECIFIC  PERFOEMANCE, 
not  of  agreement  to  refer,  64. 
of  award,  when  enforced  in  equity,  563.     See  EQUITY. 

when  made  beyond  time,  152. 

of  contract,  dependent  on  abortive  reference,  710.     Sec  EQUITY. 
awarding,  436. 

SPEEDY  EXECUTION,  awarding,  389. 

STAKEHOLDER, 

arbitrator  as,  liability  of,  163.     See  ARBITRATOR,  859. 
requires  notice  of  award  being  made,  532. 

STAMP, 

requisite  on  submission  by  agreement,  54. 
by  bond,  54. 

many  parties  with  common  interest,  54,  253. 
where  matter  of  reference  not  under  £5  value,  54. 
not  requisite  on  submission  or  award  as  to  bankrupt's  estates,  253. 
nor  between  masters  and  workmen, 

252. 

not  requisite  on  appointment  of  umpire  by  arbitrators,  240. 
requisite  on  award,  252. 

informal  award  must  have,  253. 

inclosure  award  not  require  ad  valorem  stamp,  253. 

award  under  seal  no  deed,  254. 

appraisement  no  award,  254. 

party  agreeing  to  be  bound  by  decision  of  another,  255. 

verdict  of  miners'  jury,  255. 

no  animus  arbitrandi,  255. 

opinion  of  counsel,  whether  award,  255. 

"  matter  annexed"  to  award,  255. 

on  award  may  be  imposed  at  any  time,  255. 

master  may  refuse  to  draw  up  rule  for  attachment  on  un- 
stamped award,  255. 

not  requisite  on  certificate  of  arbitrator,  255. 

want  of,  no  ground  of  setting  aside  award,  255,  668. 
on  documents  to  be  noticed  by  arbitrator,  202. 

penalties  for  insufficient,  to  be  required,  202. 

STATEMENT, 

in  writing  of  matters  in  difference,  arbitrator  requiring,  205. 
of  grounds  of  decision  in  award,  316.     See  AWARD. 
of  case  in  award,  318.    See  ARBITRATOR  ;  AWARD. 
by  arbitrator  as  to  grounds  of  award  after  award  made,  310.     See 
ARBITRATOR. 

STATUTE,  award  under,  may  operate  as  a  conveyance,  523.     See 
INCLOSURE  ACT. 

STATUTE  OF  FRAUDS, 

written  award  on  parol  submission,  parol  contract  under,  53. 

sometimes  void  as  to  lands,  567. 

award  on  submission  by  bond  as  to  price  of  lands  valid  under,  56. 
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STATUTE  OF  LIMITATIONS, 
plea  of,  in  action  on  award,  551. 
agreement  to  refer  not  promise  to  pay  under,  54. 

STATUTE  OF  VICTORIA, 

enforcing  award  under,  at  law,  618.     See  EXECUTION. 
in  equity,  579. 

STATUTE  OF  WILLIAM  III.,  9  &  10  Will.  HI.,  c.  15, 
object  and  effect  of  the  statute,  58. 

agreement  of  reference  made  a  rule  of  court,  58. 
costs  of  award  taxed,  58. 
award  improperly  procured  set  aside,  58. 
award  enforced  summarily,  58. 
by  attachment,  587. 
by  bill  in  equity,  though  submission  rule  of  a  court  of 

law,  563. 

practice  making  agreement  a  rule,  581.     See  SUBMIS- 
SION. 

making  award  under,  order  of  equity,  576. 
award  might  be  set  aside  on  motion,  if  procured  by  corrup- 
tion or  undue  means,  58,  675. 

what  amounts  to  "  corruption  or  undue  means,"  675. 
setting  aside  award  at  law,  652.     See  SETTING  ASIDE. 
limit  of  time  for  setting  aside,  654. 
equity  could  not,  when  submission  rule 
of  court  of  law,  698.     See  EQUITY. 
when  rule  of  Chancery,  only  on  mo- 
tion, 698. 

no  appeal  to  House  of  Lords  against  decision  of  equity,  704. 
parol  submission,  not  within  the  statute,  59. 
nor,  semble,  reference  of  cause  and  all  matters,  59. 
not  indictment,  59. 
clause  that  submission  might  be  made  rule  of  court,  59. 

STAY  OF  PEOCEEDINGS,  reference  of  a  cause,  when,  84. 

STAYING  PROCEEDINGS, 

contrary  to  reference,  at  common  law,  46. 
under  Arbitration  Act,  1889 . .  46. 

Common  Law  Procedure  Act,  1854  . .  47. 
court  has  discretion  as  to,  47. 
in  what  cases  granted,  47. 

action  charging  fraud,  48. 

not  when  submission  properly  revoked,  49. 

counter-claim,  49. 

reference  to  foreign  court,  50. 

not  where  one  only  of  several  disputes  referable,  50. 

bankruptcy,  50. 

not  where  party's  conduct  disentitles,  51. 
in  equity,  48. 
at  law  by  a  court  of  equity,  91. 

STET  PROCESSUS, 
award  of,  338. 
bad  when  costs  abide  event,  338. 

STRANGER 

to  the  record  may  be  added  as  party  on  reference  of  a  cause,  22,  71. 
may  be  added  afterwards,  22. 
R.  3P 
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STRANGER— continued. 

consent  to  refer  enforced  against  him,  71. 

added  as  third  party  without  consent  by  official  referee,  23. 

may  become  party  by  acquiescence  in  award,  22,  569. 

by  laches,  23,  569. 
arbitrator  refusing  to  allow  attendance  of,  174. 

STRANGER  TO  THE  SUBMISSION,  EFFECT  OF  AWARD  AS  TO,  443. 
directing  a  payment  to  be  made  to,  443. 

direction  to  pay  money  to,  generally  void,  443. 
rest  of  award  often  good,  though  direction  void,  444. 

when  bad  part  separable,  444. 
direction  valid  when  for  party's  benefit,  444. 
to  pay  party's  servant,  444. 
to  pay  stranger  for  party's  use,  444. 
to  discharge  a  joint  debt  to  a  stranger,  444. 
payment  to  executor  of,  445. 

whether  benefit  need  appear  on  face  of  award,  445. 
not  expressly  authorised  to  receive  money,  445. 
directing  payment  to  plaintiff  or  his  solicitor,  445. 

to  arbitrator  for  party's  benefit,  445. 
directing  a  stranger  to  do  an  act,  446. 
direction  generally  void,  446. 

awarding  party  to  execute  bond  with  sureties,  446. 
one  arbitrator  to  be  surety,  446. 
wife  not  a  party  to  join  in  conveyance,  446. 
to  deliver  up  deed  or  house  in  possession  of 

another,  447. 
directing  stranger  to  pay  costs,  447. 

arbitrator  to  apply  funds  as  awarded,  447. 
direction  valid  when  stranger  bound  to  obey,  447. 

awarding  party  to  procure  discharge  of -a  bond,  447. 
direction  to  cancel  note  on  condition  stranger  not  demand 

costs,  447. 
when  stranger  merely  ministerial,  448. 

awarding  presentment  by  tenants  of  manor  good,  448. 
but  not  so,  to  procure  lord  of  manor  to  grant,  448. 
reserving  to  stranger  to  settle  deeds,  285. 
arbitrators  agreeing  to  be  bound  by  opinion  of,  217. 
directing  act  to  be  done  by  the  court,  448. 
award  to  levy  a  fine,  448. 

of  a  discontinuance,  nonsuit,  retraxit,  448. 
directions  affecting  the  property  of  a  stranger, 

award  as  to  property  of,  generally  void,  449. 
directing  payment  at  house  of,  449. 

out  of  funds  of,  void,  449. 
directing  act  to  be  done  on  land  of,  449. 

direction  bad,  unless  made  conditional  on  consent 

had,  450. 

directing  tenant  to  commit  waste,  void,  450. 
to  remove  property  partly  belonging  to  a  stranger,  451. 
directing  award  to  be  obeyed,  as  far  as  party  may  law- 
fully, 532. 

award  should  show  direction  as  to  stranger  justified,  451. 
not  obeying  award,  party  bound  for,  liable,  448. 
cannot  avail  himself  of  the  award  by  bill  in  equity,  569. 

plead  the  award  as  a  defence  to  a  suit,  574. 
attachment  not  lie  for,  for  sum  awarded  to,  589. 
nor  rule  to  pay,  628. 

effect  of  award  in  evidence  as  to,  556.     See  EVIDENCE. 
altering  award,  529. 
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STKEAM, 

regulating  use  of  a,  by  award,  435. 
to  repair  bank  of,  450. 

SUBJECT  MATTEES  OF  REFERENCE, 
civil  interests  of  the  parties,  3. 

civil  rights  of  a  private  character,  3. 

all  matters   concerning  personal    chattels    or    personal 

wrongs,  3. 
debts  certain,  3. 

matters  concerning  real  property,  4. 
questions  of  law,  4. 
actions,  judgments,  and  suits,  4. 
not  matters  illegal,  5. 

illegal  items  in  account,  5. 
future  use  of  property,  5. 

differences,  5. 

matters  referred  under  the  Arbitration  Act,  1889 .  .  5. 
cause  or  question  of  fact  therein,  6. 

where  prolonged  examination  necessary,  6. 
or  if  matters  of  account,  6. 
matters  referred  under  other  statutes,  6. 

inclosing  commons,  commuting  tithes,  6.    See  INCLOSURE 

ACT. 

compensation  for  lands  taken  for  or  injured  by  under- 
takings of  a  public  nature,  6.    See  LANDS  CLAUSES 
CONSOLIDATION  ACT. 
for  lands  taken,  used,  or  injuriously  affected,  6. 

in  constructing    railways,    6.     See  RAILWAYS 

CLAUSES  CONSOLIDATION  ACT. 
for  markets   and  fairs,    harbours,    docks,    and 

piers,  7. 

for  waterworks,  improvements  in  towns,  ceme- 
teries, 7. 

for  injuries,  by  drainage,  to  mines,  7. 
under  Public  Health  Act,  1875  . .  7. 

Housing   of    the  Working  Classes  Act, 

1890..  7. 

disputes  between  railway  companies,  7. 
compensation  for  injuries  to  mines  by  railways,  7. 
whether  mines  are  dangerous,  8. 
damage  by  abandoned  railway,  8. 

adjustments,  &c.,  under  Local  Government  Act,  1888  . .  8. 
disputes  between  masters  and  workmen,  8.    See  MASTERS 

AND  WORKMEN. 

compensation  to  tenants  of  allotments  for  crops,  8. 
joint  stock  companies'  affairs,  8.  See  COMPANIES  CLAUSES 

CONSOLIDATION  ACT. 
county  court  actions,  8. 

civil  proceedings  at  Quarter  Sessions,  9.    See  QUARTER  SESSIONS. 
suits  in  Divorce  Court,  10.     See  ECCLESIASTICAL  COURT, 
matters  of  a  criminal  nature,  11. 
felonies  not  referable,  11. 

nor  proceedings  to  strike  attorney  off  the  rolls,  11. 
•what  misdemeanors,  11.     See  MISDEMEANOR. 
after  indictment,  11.     See  INDICTMENT. 
after  conviction,  13. 

presentment  before  commissioners  of  sewers  referable,  13. 
what  referred  by  particular  phrases,  123.     See  SUBMISSION. 

8  p  2 
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SUBMISSION, 

for  Forms  of,  see  Appendix,  717. 
general  qualities  of  a  submission,  40. 

no  particular  form  of  words  necessary,  41. 
iv hat  is  a  reference  to  arbitration,  41. 

must  snow  intention  of  parties  to  be  bound  by  award,  41. 
not  a  mere  valuation,  42. 

unless  judicial  inquiry  intended,  43. 
must  be  executed  by  all  the  parties,  43,  136. 
arbitrator  cannot  be  appointed  by  will,  43. 
appointment  of  arbitrator  to  be  complete  must  be  notified, 

43. 
when  advisable  to  take  warrant  of  attorney  to  enforce 

award,  43. 

when  dispute  as  to  possession  of  lands,  44. 
conveying  lands  to  arbitrator  on  trust  to  abide  award,  44. 
different  kinds  of, 

by  parol,  52.     See  PAROL. 

by  writing  not  under  seal,  53.     See  AGREEMENT. 

by  bond,  54.     See  BOND. 

by  deed,  56.     See  DEED. 

disadvantages  of  submissions  which  cannot  be  made  rules 

of  court,  56. 

court  no  jurisdiction  at  common  law,  56. 
submission  revocable,  56. 
no  setting  aside  award  at  law,  57. 
no  summary  means  of  enforcement,  57. 
only  by  action  and  suit,  57. 
doubtful  if  sect.  11  of  Arbitration  Act,  1889,  applies, 

57. 
arbitration  clause  in  agreements,  to  refer  all  disputes,  60.  -  See  AGREE- 

MENT. 

in  a  cause  at  common  law,  71.     See  CAUSE, 
on  the  "usual  terms,"  what  is,  76. 
enforcing  by  attachment,  86. 
award  on,  how  enforced,  87. 
whether  a  stay  of  proceedings,  84. 
a  discharge  of  bail,  85. 
compulsory  and  other  references  of  action  under  Arbitration  Act, 

1889 . .  87.    See  ARBITRATION  ACT,  1889. 

judicial  and  statutable  submissions,  not  made  in  a  cause  at  law,  95. 
by  order  in  equity,  95.     See  EQUITY. 
by  record  in  the  Court  of  Exchequer,  96. 
by  order  of  a  county  court,  97. 
by  order  of  quarter  sessions,  8,  97. 

under  the  Lands  Clauses  Act,  98.     See  LANDS  CLAUSES  CON- 
SOLIDATION ACT. 
Eailways  Clauses  Act,  102.  See  EAILWAYS  CLAUSES 

CONSOLIDATION  ACT. 

Railway  Companies  Arbitration  Act,  1859  . .  102. 
Eegulation  of  Eailways  Act,  1873 . .  102. 
Companies    Clauses    Act,    103.      See    COMPANIES 

CLAUSES  CONSOLIDATION  ACT. 
Public  Health  Act,  1875  ..  103. 
Local   Government  Act,    1888..  104.     See    LOCAL 

GOVERNMENT  ACT. 
by  private  Act  of  Parliament,  105. 
Lunacy  Act,  1890 . .  104. 
Tramways  Act,  105. 
Housing  of  the  "Working  Classes  Act,  1890 .  .  105. 


INDEX.  949 

SUBMISSION— continued. 

over  what  matters  the  submission  gives  the  arbitrator  jurisdic- 
tion, 123. 

effect  of  particular  terms  to  refer  particular  matters,  123. 
all  matters  in  difference,  123. 

demand  in  auter  droit,  124. 

demand  admitted,  124. 

within  former  submission,  124. 

not  claim  abandoned,  124. 
all  suits,  controversies,  and  demands,  124. 
all  debts,  trespasses,  and  injuries,  124. 
all  demands  due  and  owing,  124. 
all  actions  and  complaints,  124. 
matters  in  difference  between  the  parties  in  the  cause,  125. 

in  the  cause  between  the  parties,  125. 
cause  and  all  questions,  in  Scotland,  125. 
cause,  or  all  matters  in  the  cause,  125. 

whether  issue  at  law  referred,  126. 

whether  demurrer,  126. 

not  right  to  judgment  non  obstante  veredicto,  126. 
when  cause  and  all  matters  referred,  127. 
costs  of  reference,  127. 
usual  terms  as  to  costs,  77. 
wool  in  process  of  woolling,  &c.,  127. 
dispute  as  to  quality  of  goods,  127. 
money  laid  out  on  request,  128. 
all  disputes,  128. 

disputes  on  contract  with  brokers,  1 28. 
dispute  arising  out  of  contract,  128. 
disputes  between  partners,  128. 
mining  lease,  construction  thereof,  128. 
to  assess  damages,  129. 
effect  of  recital  in,  129. 

as  to  settled  account,  129. 

as  to  suit  in  Chancery,  130. 
paving  expenses  under  Public  Health  Act,  130. 
damage  from  railway  works,  130. 
subject-matter  whether  joint  or  several,  131. 
all  suits  "  between  them  two,"  131. 
between  A.  and  B.  on  one  part,  and  C.  on  the  other,  131 . 
adverse  rights  of  defendants  in  equity,  131. 
all  matters  "  between  the  parties  or  any  of  them,"  132. 
up  to  what  date  matters  in  difference  may  arise,  132. 
no  claim  in  cause  arising  after  writ,  132. 
by  special  provisions,  claim  after  writ,  132. 

matters  relating  to  annuity  in  the  cause,  133. 

indictment,  clause  for  compensation,  133. 
all  matters  in  difference,  means  up  to  time  of  reference, 

133. 

re-executing  at  a  later  day,  134. 
parties  may  submit  future  claims,  134. 
money  not  due  till  after  reference,  134. 
mesne  profits,  134. 
periodical  award  of  damages,  135. 
money  not  due  at  date  of  award,  135. 
effect  of  the  submission, 

no  bar  to  action  for  matters  referred,  45. 
arbitration  pending  no  plea,  on  equitable  ground,  45. 

except  under  Railway  Companies  Arbitration  Act,  46. 
agreement  to  refer  when  accord  and  satisfaction,  -lo. 
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SUBMISSION— continued. 

effect  of  the  submission — continued. 

action  by  assignees  after  reference  by  insolvent,  46. 
proceedings  stayed  in   action  brought  after,   46,    84.      See 

STAYING  PROCEEDINGS. 
in  a  cause.     See  CAUSE. 
in  a  suit.     See  EQUITY. 

alteration  and  amendment  of,  79,  82.     See  ALTERATION. 
setting  aside,  77.     See  SETTING  ASIDE. 
preventing  award,  a  breach  of.  106. 

a  forfeiture  of  arbitration  bond,  106. 

ground  of  action,  106. 

punishable  by  attachment,  106. 
revocation,  a  breach  of,  106,  154.     See  EEVOCATION. 
effect  of  particular  clauses  in  the  submission, 
recitals  in,  129. 

clause,  how  award  to  be  made,  247.     See  AWARD. 
preventing  death  revoking,  169.     See  EEVOCATION. 
limiting  time  for  award,  138.     See  ARBITRATOR. 
giving  power  of  enlargement,  143.     See  ENLARGEMENT. 
giving  power  over  costs,  377.     See  COSTS. 
costs  to  abide  event,  389.     See  COSTS  ;  CAUSE. 
power  to  certify  for  costs,  404.     See  COSTS. 
giving  costs  for  affected  delay,  107. 

wilfully  preventing  award  ground  of  motion,  107. 

revocation,  unless  justified,  ground,  107. 

party  may  justify,  107. 

court  cannot  give  costs  without  clause,  108. 

no  power  when  award  made,  108. 
consent  clause,  to  make  submission  rule  of  court,  58.     See 

STATUTE  OF  WILLIAM  III. 

power  to  order  what  to  be  done,  430.     See  ARBITRATOR. 
power  to  examine  parties,  189.     See  ARBITRATOR. 
to  administer  oath,  182,  190.     See  ARBITRATOR. 
to  call  in  a  valuer,  209.     See  ARBITRATOR. 
to  proceed  ex  parte,  197.     See  ARBITRATOR. 
to  state  a  case  in  award,  318.     See  AWARD. 
to  amend  the  record,  202.     See  ARBITRATOR. 
parties  to  abide  by  award,  106.     See  ACTION  ;  EQUITY. 
not  to  proceed  at  law  or  equity,  68.     See  AGREEMENT. 
to  refer  back,  479.     See  ARBITRATOR;  EEFERRING  BACK. 
referring  to  joint  arbitrators,  214.     See  ARBITRATOR. 
for  appointment  of  umpire,  223.     See  UMPIRE. 
to  award  entry  of  verdict,  350.     See  CAUSE. 

of  judgment,  362.     See  CAUSE. 
to  sign  judgment  for  amount  awarded,  645. 
liquidated  damages  for  refusing  to  refer,  63.     See  AGREE- 
MENT. 
making  the  submission  a  rule  of  court,  581. 

making  the  submission  a  rule  of  a  court  of  law,  581. 

summary  enforcement  of  award,  581. 

submissions  to  have  effect  as  if  made  rules,  581. 

may  be  made  rule  at  any  time,  582. 

submissions  in  actions,  582. 

practice  making  submissions  rule,  582. 

dating  rule,  583. 

making  submissions  rules  under  statutes,  583. 

necessary  to  make,  before  motion  to  set  aside  award,  703. 
making  the  submission  a  rale  under  the  Lands  Clauses  Act,  584. 
See  LANDS  CLAUSES  CONSOLIDATION  ACT. 
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SUIT, 

in  equity,  award  on,  366.     See  EQUITY. 

to  cease,  award  of,  533. 

proceeding  in,  reference  failing,  707.     See  EQUITY. 

SUMMONS 
to  refer,  72. 

time  of  applying,  88,  93. 
for  enlargement,  150. 
for  order  to  pay  sum  awarded,  641. 
for  attachment,  606. 

SUNDAY, 

award  of  payment  on,  416. 

no  arrest  on,  under  attachment  for  non-performance,  614. 

SUPEEME  COUET  OF  JUDICATUEE  ACT,  1890  (52  &  53  Viet. 

c.  44). 

court  power  over  costs  of  all  proceedings,  319. 
award  not  equivalent  to  a  verdict  of  jury  for  appeal  purposes,  370. 

SUEETIES 

in  replevin,  discharge  of,  by  reference,  85. 

by  enlarging  time,  149. 
award  ordering  party  to  procure,  bad,  280,  446. 

SUEPLUSAGE, 

award  of  verdict,  when,  355. 

judgment,  when,  362,  693. 

SUEPEISE,  setting  aside  award  for,  673. 

SUEEENDEE, 

copyhold,  award  to,  performance  of,  534. 
award  of,  448. 

SUEVEYOES  and  their  successors,  award  of  herbage  to,  441. 

SUEVIYOE, 

of  two  co-parties,  when  death  no  revocation  as  to,  167. 
enforcing  award  against  opponent,  170. 


TAKING  UP  award  compulsory  under  Lands  Clauses  Act,  475. 

TAXATION  OF  COSTS,  635. 

delegating  to  the  master,  283.     See  COSTS. 

by  master,  under  Lands  Clauses  Act,  court  no  power  to  review, 

474. 

of  the  cause  and  reference,  635.     See  EXECUTION. 
party  to  pay  should  procure,  385,  533. 
not  necessary  before  commencement  of  action,  540. 
of  quarter  sessions  reference,  97. 

TELEGEAPHS  of  railway  companies,  purchases  by  arbitration,  226. 

TENDEE 

of  money  awarded  should  be  made,  533. 
for  execution  of  deed  awarded,  534. 
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TEEMINATION  of  arbitrator's  authority,  137.   See  ARBITRATOR,  851. 

TEEMS, 

abolition  of,  654. 
old  law  terms,  655. 

TESTATOE,  award  respecting  estate  of,  418.     See  EXECUTOR. 
TESTIMONY  by  arbitrator,  503.     See  ARBITRATOR. 
THIED  AEBITEATOE.    See  ARBITRATOR. 

TIME, 

computation  of,  in  submission,  "months,"  139. 
for  making  award,  when  none  specified  in  submission,  136. 
a  year  by  Scotch  law,  138. 

arbitrator  cannot  limit,  138. 
three  months,  under  Arbitration  Act,  1889,  unless  contrary 

intention  appears,  138.     See  ARBITRATOR  ;  UMPIRE. 
under  Inclosure  Act  directory  only,  141. 
twenty-one  days  under  Lands  Clauses  Act,  140. 
thirty  days  under  Eailway  Companies  Arbitration  Act,  141. 
twenty-one  days  under  Public  Health  Act,  1875  . .  240. 

may  be  enlarged  to  two  months,  240. 
to  appoint  umpire,  228.     See  UAIPIRE. 

third  arbitrator,  219. 

party  to  reference  asking  arbitrator  for  further  time,  188. 
elapsed,  compelling  defendant  to  refer  again,  708. 
for  doing  act  directed,  award  need  not  fix,  286. 
award  to  pay  at  specified,  attachment  on,  598. 
for  setting  aside  award,  654.     See  SETTING  ASIDE. 

judgment,  372,  695. 
for  motion  to  refer  back,  480. 
for  application  to  vary  report  of  official  referee,  368,  371. 

TITHES, 

dispute  as  to  composition  for,  awarding  on,  414. 
submission  by  statute  as  to  commutation  of,  6,  105. 
award  extinguishing  right  to,  523. 
apportioning  rent-charge,  442. 
awarding  undivided  moieties  of.  434. 

TITLE 

of  affidavits.     See  AFFIDAVIT. 
to  property,  award  may  decide,  521. 
cannot  give,  521. 

TOLEEATION  ACT,  indictment  under,  not  referable,  12. 

TOET,  action  for,  reference  of,  determined  by  death  of  plaintiff,  169. 

TOSSING  UP  for  choice  of  umpire,  bad,  231. 

TOWN  AGENT  of  solicitor  binds  client  by  reference,  26. 

TEADE,  restraint  of,  awarding,  424. 

TEAMWAYS  ACT,  1870,  what  a  "dispute"  under,  105. 

TEANSFEE  property,  award  cannot,  520.     See  AWARD. 


INDEX.  953 

TEEASUEEE  of  building  society  may  be  sued  by  member  for  retain- 
ing money,  38. 

TEESPASS, 

award  ordering  party  to  commit,  415,  449,  498. 

set  aside,  672. 

liability  of  arbitrator  ordering,  498. 
award  in,  when  good  plea  for  a  stranger,  548. 

TEIAL, 

by  referee,  177. 

appeal  from  referee's  refusal  to  postpone,  181. 

TEUSTEE, 

reference  by,  personal  liability,  32. 

liability  to  attachment  on  award,  590. 

of  savings  bank,  reference  by,  34.     See  SAVINGS  BANK. 

of  friendly  society,  35.     See  FBIEKDLY  SOCIETY. 

of  wife,  and  husband,  reference  between,  17. 

of  infant,  death  of  infant  revokes  reference  as  to,  168. 


UMPIEAGE,  arbitrator's  fees  may  be  costs  of,  245.     See  UMPIRE. 

UMPIEE, 

by  whom  to  be  appointed,  214,  223. 

mode  of  appointing,  214. 

office  of,  223. 

power  of  arbitrators  to  appoint  under  Arbitration  Act,  1889 . .  66, 

214,  223. 
of  court,  on  death,  incapacity,  or  refusal  of  umpire,  parties 

or  arbitrators  failing  to  agree,  223. 

under  Common  Law  Procedure  Act,  1854  .  .  215,  224,  226. 
appointing,  to  decide  between  arbitrators,  bad,  224. 
when  limited  to  points  on  which  arbitrators  differ,  225. 
appointment  to  act  in  future,  229. 
appointment  under  the  Lands  Clauses  Act,  101,  225. 

by  arbitrators,  225.     For  Forms,  see  Appendix,  746. 

by  Board  of  Trade,  225. 

when  one  arbitrator  acts  ex  parte  not  required,  225. 

need  not  be  made  rule  of  court  on  motion  to  set  aside  award, 
585. 

under  the  Eailways  and  Companies  Clauses  Acts,  225. 

under  Eailway  Companies  Arbitration  Act,  1859 . .  226. 

under  the  Act  for  purchase  of  railway  telegraphs,  226. 
at  what  period  tho  arbitrators  should  appoint,  228. 

at  time  prescribed  by  submission,  228. 

when  appointment  condition  precedent  to  acting,  228. 

when  no  time  prescribed,  228. 

better  course  to  appoint  before  hearing  case,  229. 

under  Arbitration  Act,  229. 

when  appointment  to  bo  made  under  the  Lands,  Eailways, 
and  Companies  Clauses  Acts,  229. 

appointment  under  Lands  Clauses  Act  to  be  within  first  threo 
months,  230. 

under  Public  Health  Act,  1875  . .  230. 

by  quarter  sessions,  231. 

11.  3  Q 
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TJMPIKE— continued. 

how  the  arbitrators  are  to  choose,  231. 

appointment  must  be  by  choice,  not  chance,  231. 
not  by  lot,  231. 
award  set  aside  for,  667. 

unless  choice  out  of  persons  first  agreed  on  as  fit,  231. 
consent  of  parties  renders  appointment  by  lot  valid,  232. 

if  -with  full  knowledge  of  facts,  232. 
attorney's  clerks  not  competent  to  consent,  233. 
appointing  fresh  umpire  if  first  refuse,  233. 
umpire's  appointment  is  unaffected  by  disapproval  of  parties, 

234. 

no  special  form  of  appointment,  234. 
appointment  in  writing  under  the  Lands,    Eailways,    and 

Companies  Clauses  Acts,  234. 
by  commissioners  of  railways,  how  executed, 

234. 
commencement  and  duration  of  authority  of,  234. 

commencement  when  no  time  limited  for  the  arbitrators,  234. 
under  Arbitration  Act,  1889 . .  234. 
commencement  from  end  of  arbitrators'  time,  234. 
or  notice  of  disagreement,  235. 
umpire  appointed  by  the  court  same  powers,  235. 
when  time  limited  for  the  arbitrators'  award,  235. 
on  disagreement  of  arbitrators,  235. 

subject  to  defeasance  on  their  agreeing  again,  235. 
when  named  in  submission  with  same  time  as  arbitrators, 

235. 

when  arbitrators  to  appoint,  and  one  period  limited,  236. 
what  a  disagreement  of  the  arbitrators,  236. 
empowered  to  enlarge  time  before  disagreement,  237. 
no  power  when  arbitrators  award  on  part,  237. 

unless  specially  given,  230. 
duration  of  authority,  238. 

for  time  limited  in  submission,  238. 

one  month  under  schedule  to  Arbitration  Act,  1889.. 

238. 
court  or  judge  can  enlarge  time,  238. 

under  the  Lands  Clauses  Act,  three  months,  238. 
commencement  of  authority  under  the  Lands  Clauses  Act,  239. 
three  months  computed  from  duty  devolving  on  him,  240. 

or  from  appointment  under  section,  28,  240. 
under  Public  Health  Act,  1875  .  .  240. 

commencement  of  umpire's  authority,  241. 
time  may  be  enlarged  to  two  months,  240. 
limit  twenty-one  days,  unless  enlarged,  241. 
under  Railway  Companies  Arbitration  Act,  241. 
power  of,  where  arbitrators'  award  clearly  bad,  242. 
power  and  duty  of,  242. 

same  as  of  arbitrators,  242. 
must  re-hear  case,  242. 
usage  of  merchants,  242. 
sitting  with  arbitrators,  242. 

one  of  whom  interested,  242. 

agreement  award  to  be  made  on  arbitrators'  notes,  243. 
party  waiving  objection  to,  not  re-hearing,  243. 
not  tendering  evidence,  243. 
under  the  Lands  Clauses  Act,  244. 

award  partly  by  arbitrators  and  partly  umpire,  bad,  244. 
umpire  may  charge  arbitrators'  fees  as  costs  of  umpirage,  245. 
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UMPIRE— coat-in  lied. 

power  and  duty  of — continued. 

umpirage  in  which  arbitrators  join,  good,  244. 

setting  aside,  666.     See  SETTING  ASIDE. 
not  set  aside  for  false  recital,  258. 

UNCERTAIN, 

award  must  not  be,  286.     See  AWARD,  869. 
alternative  in  award,  280.     See  AWARD,  868. 
directions  in  award,  bad,  438. 
setting  aside  award,  when,  671. 

UNDUE  MEANS  of  procuring  award,  what  amounts  to,  675. 
UNINTELLIGIBLE,  award  must  not  be,  300.     See  AWARD,  870. 

UNREASONABLE  AWARD, 
enforcing,  302,  567. 
attachment  on,  refused,  592. 

UNTIL  a  certain  day,  enlarging  time,  effect,  139. 
USUAL  TERMS,  reference  on  the,  what  is  a,  76. 


VACATION, 

signing  judgment  in,  646. 

moving  in,  to  enforce  award  in  equity,  577. 

VALIDITY 

of  award  doubtful,  no  attachment,  593. 
no  rule  to  pay,  621. 

VALUATION, 

to  bo  made  on  a  specified  day,  139. 
by  inspection  only,  187. 

of  samples,  187. 
when  an  arbitration,  224. 
when  not,  42. 

for  stamp  purposes,  254. 

VALUER, 

whether  ministerial  officer,  284. 

arbitrator  calling  in,  208,  209. 

often  not  arbitrator,  42,  113,  224. 

to  settle  damages,  cannot  direct  verdict,  129. 

in  habit  of  acting  for  a  company,  113. 

VERDICT, 

taken  subject  to  reference,  effect  of,  73. 

of  guilty,  should  be  taken  on  reference  of  indictment,  75. 

enforcing  second  reference  under  pain  of  execution  on,  708. 

court  could  not  order  entry  of,  for  defendant,  708. 

power  of  arbitrator  to  award,  351.     See  CAUSE. 

clause  to  say  what  to  be  done,  not  give  power,  437. 

unauthorized  award  of,  not  a  direction  to  pay,  592. 

setting  aside  award  for,  669. 

not  when  separable  and  surplusage,  326. 
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VERDICT— continued. 

general  award  of,  a  finding  on  all  pleas,  347. 
award  on  compulsory  reference  enforceable  as,  370. 
entering,  pursuant  to  award,  632.     See  EXECUTION. 
awarded,  not  to  be  limited  by  statement  of  arbitrator,  314. 

or  amended  by  his  notes,  635. 

when  to  move  to  enter  on  point  raised  in  award,  635. 
moving  to  set  aside,  679. 

taken  on  reference  fails  when  award  set  aside,  707. 
cost  following,  though  plaintiff's  claim  reduced,  403. 
of  miners'  jury,  no  award,  254. 

VIBEATION,  compensation  for,  461.     See  LANDS  CLAUSES  CON- 
SOLIDATION ACT. 

VICTORIA,  STATUTE  OP, 

enforcing  award  under  at  law,  618.     See  EXECUTION. 

in  equity,  579. 
VIEW, 

of  premises,  discretionary  in  arbitrator,  187. 

when  empowered  to  decide  on,  without  evidence,  187. 

VOID  AWARD,  when  set  aside,  668. 

VOLUNTARY  STATEMENTS  by  arbitrator,  509.     See  ARBITRATOR. 

VOUCHERS,  to  verify,  when  arbitrator  may  order  party,  413. 


WAIVER 

of  irregularity,  195.     See  ARBITRATOR. 

showing  as  cause  against  rule  to  set  aside  award,  686. 
of  improper  appointment  of  umpire,  196. 
of  umpire  not  hearing  evidence,  243. 
of  award,  plea  of,  552.     See  PLEA. 
of  right  to  costs  awarded,  404. 

WARRANT  OF  ATTORNEY,  taking,  to  enforce  award,  44. 

WASTE, 

award  to  commit,  bad,  450. 
set  aside,  672. 

WEIRS,  award  to  remove,  performance  of,  532. 

WIFE, 

power  of,  to  bind  herself  by  referring,  16. 
husband,  civiliter  mortuus,  16. 
transported — alien  enemy,  16. 
when  lunatic,  32. 
sole  trader  in  London,  16. 
as  to  separate  estate  in  equity,  16. 
not  as  to  real  estate,  not  to  separate  use,  16. 
under  Married  Women's  Property  Act,  17. 

reference  between,  and  her  husband,  17.    See  HUSBAND  AND  WIFE. 
trustees  of,  and  her  husband,  reference  between,  17. 
reference  with,  by  party  knowing  her  coverture,  binding,  17,  299. 

award  not  set  aside,  674. 
award  of  payment  to,  good,  419. 

enforced  by  attachment,  531. 
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"WIFE — continued. 

when  award  to  convey  her  lands  enforced  in  equity,  568. 
feme  sole,  party,  by  becoming,  revokes  submission,  163. 
award  against,   when   sole,   whether  attachment  lies    on    after 
marriage,  591. 

WILL,  arbitrator  cannot  be  appointed  by,  43. 

WILLIAM  III.,  STATUTE  OF.    See  STATUTE  or  WILLIAM  HI. 

WINDING-TIP  partnership,  whether  included  in  arbitration  clause,  51. 
WINE,  demand  of,  not  same  as  demand  of  wine-warrant,  599. 

WITHDRAWING  JUEOE  on  reference,  whether  cause  terminated, 
74,  724. 

WITHIN  a  certain  time,  includes  last  day,  139. 

WITNESS, 

enforcing  attendance  of,  on  the  reference,  178. 
when  attendance  compulsory,  178. 

voluntary,  178. 

provision  by  3  &  4  Will.  iV."c.  42,  s.  40 . .  178. 
old  practice  obtaining  order  for  attendance  of,  179. 
rule  absolute  in  first  instance,  1 79. 
serving  the  rule  or  order,  179. 
disobedience  a  contempt  of  court,  179. 
under  Arbitration  Act,  1889,  subpoena,  179. 

power  of  court  to  compel  attendance  of  witness  within 

United  Kingdom,  179. 
Habeas  Corpus,  179. 
under  Rules  of  Court,  177. 

parties  bound  by  submission  to  produce  documents,  180. 
criminal  prisoners,  stat.  16  &  17  Viet.  c.  30. .  180. 
persons  in  Ireland  or  Scotland,  stat.  17  &  18  Yict.  c.  34 ..  180. 
not  compellable  to  attend  on  reference  of  cause  and  all 

matters,  180. 

enforcing  attendance  before  referee,  under  Arbitration  Act,  179. 
attending  the  arbitrator,  privileged  from  arrest,  181. 
parties,  attorneys,  and  witnesses  privileged,  181. 

eundo,  morando,  et  redeundo,  181. 
how  far  privileged  during  adjournments,  182. 
arbitrator  no  power  to  discharge  witness  arrested,  182. 
examination  of,  on  oath,  182.     See  ARBITRATOR. 
of  sick  witness  at  his  own  house,  175. 
of  parties  as,  190. 

not  sworn,  award  when  sot  aside,  665. 
in  private,  award  set  aside,  665. 
indictable  for  perjury,  183. 

on  county  court  reference,  formerly  not, 

184. 
perjury  of,  setting  aside  award  for,  674. 

not  for  mere  incorrect  statement  of,  675. 
arbitrator  refusing  to  hear,  award  sot  aside,  185. 

rejecting  wrongly  as  incompetent,  award  not  set  aside, 

200. 

umpire  refusing  to  re-hear,  award  set  aside,  243. 
costs  of,  costs  of  reference,  374. 
rejected  by  arbitrator,  costs  of,  not  allowed,  638. 
K.  3  R 
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WOMAN,  MAEEIED.     See  WIFE. 

WOOL,  IN  PEOCESS  OF  WOOLLING-,  damage  to,  referred,  127. 
WOEKMEN  AND  MASTEES.     See  MASTERS  AND  WORKMEN. 
WEIT  OF  EEEOE,  clause  prohibiting,  barred  arrest  of  judgment,  TO. 
WEIT  OF  INQUIEY,  when  not  necessary  in  action  on  award,  543. 
WEIT  OF  TEIAL,  reference  by  sheriff  on,  75.     See  SHERIFF. 
WEONGr,  his  own,  party  cannot  plead,  in  equity,  718. 


THE  END. 
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